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iLABAMA-a  Minor)  IB;  (1  Stew.)  18;  (8  Stew.)  10,  80;  (3  Stew.)  M^  81; 

pStow.ftP.)81;  (1,8, 8  Stew,  ft  P.)  88;  (4, 6  Stew,  ft  P.)  84;  (6  Stew. 

ft  P.,  and  1  Porter)  86;  (1, 8  Porter)  87;  (3, 4  Porter)  89;  (4, 6,  6  Porter) 

80;  («,  7  Porter) 81;  (8,  9 Porter) 88;  (1)  84^  86;  (8,8)86;  (8,4)87; 

(4,  6)  80;  (8,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  18)  46;  (13,  14,  16)  48; 

(18^  16)  60;  (17,  18)  68;  (18, 19)  64;  (80,  81)  66;  (88,  83)  68;  (84,  85) 

80;  (86,87)68;  (88,89)66;  (89,30,31)68;  (31,38,83)70;  (33^34,86) 

78;  (35,  36,  37)  76;  (37,  88)  70;  (38)  81,  88;  (39)  84. 
AuuvsAfl— (1>  8)  88;  (8)  86;  (3)  86;  (4)  87,  88;  (5)  80,  41;  (6)  48;  (7,  8) 

44,  46;  (8,  9)  47;  (9, 10)  60;  (10^  H)  68;  (11, 18)  64;  (18, 13)  66;  (13^ 

14)  68;  (H  15)  60;  (15, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (80)  78; 

(81,  88)  76;  (88,  83)  70;  (84)  8L 
Oauiobnia--(1)  68,  64;  (8)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  S)  68; 

(9,  1(),  11)  70;  (18,  13,  14)  78;  (14,  15,  16, 17)  76;   (17,  18,  19)  70;  (19, 

80,  81)  81;  (81)  88;  (88,  83)  88;  (84,  86,  86,  87)  86. 
OoMJiWffiou'r— (Kirby,  and  1,  8  Root)  1;  (1,  8  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  6;  (1)  6,  7;  (8)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  80; 

C9)  81;  (10)  86,  86,  87;  (11)  87,  80;  (18)  80,  81;  (13)  38;  (13, 14)  86; 

04)86;  (15)88^80;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (19,  80)60; 

(90)  68;  (81)  64;  (81,  88)  66;  (88)  68;  (83)  60;  (83,  84)  68;  (86)  66; 

A  86)  68;  (87)  71;  (88)  78;  (89)  76;  (89,  30)  70;  (31)  81,  88;  (38)  86. 
Db.awabb--(1  Harr.)  88^  86,  86^  87;  (8  Harr.)  80,  80,  91,  38;  (4  Harr.) 

48,  44;  (5  Harr.)  48^  60;  (1  Hoiiat)  68^  68^  71;  (8  Honat,  8  Del 

Ob.)  78;  (2  Hoiut)  81;  (8  Honat)  8a 
ru)Bma-(l)  44,  46;  (8)  48^  60;  (3)  68;  (4)  64^  66;  (5)  68;  (6)  68;  66; 

(7)  88;  (8)  71,  78;  <9)  76^  70;  (10)  8L 
CtamttA-Kl  T.  U.  P.  Charlton) 4;  (1)44;  (8,3)46;  (4,6)48;  (6^7)60| 

(^  9)  68;  (9, 10)  64;  (11, 18)  66;  (18;  13, 14)  68;  (16^  16)  60;  (17, 18, 19| 
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e8;  (19,20)66;  (21,22,23)68;  (24,20^28)71;  (9, 28) 78;  (29) 74| 

(29,  30,  31)  76;  (81,  32)  79;  (33)  81,  8a 
iLLZNOis— (Braeae)  8;  (1  Scam.)  86,  86,  87,  88,  89,  80^  88, 88;  (2  Soun.) 

88,  86;   (3  Soam.)  86;   (3,  4  Soam.)  88;   (4  Soam.)  89;   (1  Gilm.)  41; 

(2Gilm.)48;  (3  Gilm.)  44;  (4Gam.)46;  (6  GUiil)  48,  60;   (11)60; 

(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  16)  68;  (16)  60;  (16)  61;  (l^^ 

17)  68;   (17,  18)  66;  (18, 19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23, 

24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (30^  81,  82,  33)  88;  (33, 

84,  86,  86)  86. 
lin>iANA-.(l  Blackf.)  18;  (2  BUckf.)  18, 80,  81;  (3  BUokf.)  86, 86;  (4  Blaokf.) 

88,  89,  80,  88;   (6  Blaokf.)  88,  88,  86,  86;  (6  Blaokf.)  86,  88,  89; 

(7  Blackf.)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  68;  (2,  3) 

64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 

71;  (12, 18)  74;  (14,  16)  77;  (16,  17)  79;  (18,  19)  81;  (2(^  21)  88;  (22, 

23)86. 
Iowa— (MoxriB)  89,  41,  48;  (1  G.  Greene)  46,  48,  60;  (2  G.  Greene)  68; 

(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;   (1,  2)  68;   (2)  66;  (3,  4)  66; 

(4,  6)  68;  (6, 7)71;  P,  8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 

(14,  .16)  88;  (16,  17,  18)  86. 

Kansa»-(1)  81;  (1»  2)  88;  (2)  86. 

SCiNTUOKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K.  Manh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Gas.)  18; 
(3  A.  K.  Marah.,  and  1,  2  litt)  18;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  6 
Litt)  16;  (3,  4  Moo.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
-Mandi.)  19;  (3,  4,  6  J.  J.  Maiah.)  80;  (6,  6  J.  J.  Marah.)  88;  (7  J.  J. 
Marah.)  88,  88;  (1  Dana)  86;  (2  Dana)  86;  (3  Daiia»  88;  (4  Dana)  89; 
<6  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mon.) 
86;  (1,  2RMon.)86;  (2;  3 B.  Mon.) 88;  (3,  4 B  Mon.) 89;  (4,6B. 
Mon.) 41;  (6,  6B.  Moa.)48;  (6B  Mon.)44;  (7KMon.)46;  (7,  8  K 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (1(^  11  B.  Mon.)  68; 
(12  B.  Mon.)  64;  (13  B.  Mon.)  66;  (14  B.  Mon.)  68;  (14, 16  B.  Mon.)  61; 
(15,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B  Mon.)  68;  (1  Mete)  71; 
(2  Mete.)  74;  (3  Meto.)  77,  79;  (4  Mete.)  81,  88;  (1  DnvaU)  86. 

LomsiANA— (1,  2,  3  Mart.)  6;  (3,  4  Mart)  6;  (5, 6, 7  Mart)  18;  (8, 9, 10, 11, 
12  Mart.)  13;  (1,  2  Mart,  K.  a)  14;  (3  Mart,  N.  8.)  16;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart,  K.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  K.  S.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (6,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  30;  (12)  38;  (13,  14)  33;  (15, 16)  86;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Rob.)  38;  (4,  6,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (1(),  11, 
12  Bob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79. 

Mains— (1  Greenl.)  10;  (2  GreenL)  U;  (3  GreenL)  14;  (4  GreenL)  16; 
(6  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  80;  (7,  8  GreenL)  88;  (8,  9 
GreenL)  83;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  30,  81; 
(16)  38;  (15,  16)  33;  (17)  36;  (18, 19)  36;  (20)  37;  (21, 22)  88;  (22, 23) 
39;  (23,  24)  41;  (25)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  35)  66;  (36,  86,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  79;  (51)  81;  (52)  8a 
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llABn.Anv-{l»  S;  8,  4  H.  ft  M.)  1;  (lH.ftJ.)8;  (2H.ftJ.)8;  (3H.ftJ.) 
S^6;  (4  H.  ft  J.)  7;  (6H.ftJ.)9;  (6H.ftJ.)14;  (7H.ftJ.)i6;  (IBL 
CaL)17, 18;  (lH.ftG.)18;  (1,  2  GiU  ft  J.)  19;  (2  BL  C&u,  and  2»  8  G. 
ft  J.)  80;  (3  BL  Gh.,  and  3  G.  ft  J.)  88;  (4,  6  G.  ft  J.)  88;  (^6G.ftJ.) 
86}  A7G.  ftJ.)86;  aG.  ftJ.)88;  (8G.  ftJ.)89;  (9G.  ftJ.)81; 
aOG.ftJ.)88;  (IIG.  ftJ.)83»80,87;  (12G.ftJ.)88;  (1Q3U)89; 
(2  001)41;  (3Gill)48;  (4Gm)46;  (6^6Gin)46;  (8^7Gm)48;(8GiU) 
80;  (9Qffl)58;  (1)64;  {%  3)  66;  (4, 6)  69;  (6,  8,  7)  61;  (8)68;  (9)  66; 
aa  11)  69;  (12»  13)  71;  (14, 16)  74;  {\%  17)  77;  (17»  18)  79;  (18, 10)  81; 
(90^  81)  88;  (22)  86i 

MAHAiaiminTS— (<2iiiiu7)  1;  (1)  8;  (2, 8, 4)  8;  (6»  6)  4;  (7, 8)  6;  (0»  10, 11)  6; 
(12, 13, 14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  16; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
PSck.)  88;  (12;  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (16,  16  Pick.)  86; 
(14, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20  Pick.)  88;  (22  Pick.) 
88;  (23PSok.)84;  (24 Pick.,  and  1,  2 Met.) 86;  (2,3Met.)87;  (3,4,6 
lfet.)88;  (5,4,7Met)89;  (7,8Met)41;  (9, 10Met.)48;  (Il,12Met) 
46;  (12,  13  Met)  46;  (1,  2  Onah.)  48;  (3,  4  Oaah.)  60;  (5  Onah.)  61; 
tB,  6  Onah.)  68;  (6  Onah.)  68;  (7,  8  Oaah.)  64;  (9  Goah.)  66,  67;  (10 
Onah.)  67;  (11, 12  Caah.)  69;  (1, 2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(6b  6^  7  Gimy)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gimy)  74;  (14, 16, 16)  77;  (1, 2  Allen)  79;  (3  Men)  80;  (3, 4, 5  AUen)  81; 
(6,  7  Allan)  88;  (8,  9  Allen)  86. 

lf«siojji--(l  Doog.)  40^  41;  (2  Dong.)  48;  46, 47;  (1)  48, 61, 68;  (2)  66^ 
67;  (2,3)69;  (3)  61,  64;  (4)  66,  69;  (5)71;  (5,6)78;  (6^7) 74;  (8; 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)  88;  (11,  12)  Sa 

MmnoTA-Hl)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5^  6)  80;  (7,  8) 
88;  (8)  8& 

MnoBBiFn— (Walker)  18;  (1  How.)  86, 88, 89, 81;  (2  How.) 88;  (3, 4 How.) 
84;  (4,  6  How.)  86;  (5  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
ftM.)40;  (2,  3  Smedea  ft  M)  41;  (4, 5  Smedea  ft  M.)  43;  (5,6,7Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M)  48;  (11  Smedea 
ft  M)  49;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M)  68;  (23)  66^ 
67;  (24,  25)  67;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  82)  66; 
(33,  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  8a 

MiawuRi— (1)  18, 14;  (2)  88;  (3)  88,  83,  86,  86;  (4)  88,  89,  81;  (5)  81, 
38;  (6)  84,  36;  (7)  37,  38;  (8)40,  41;  (9)  43;  (9, 10)  46;  (10, 11)  47; 
(11, 12)49;  (12)  61;  (13)  63;  (14, 15)  66;  (15, 16, 17)67;  (17, 18, 19)69} 
(19,  20)  61;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  78] 
(28)  76;  (29,  30,  31)  77;  (31)  80;  (32,  33)  88;  (33,  34)  84. 

Vbw  HaxfsbhuMI)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  8(1,  88;  (6)  88,  86,  86; 
(7)  86,  88;  (8)  88,  89,  31;  (9)  31,  38;  (10)  84;  (11)  36;  (12)  37;  (13) 
88;  (13,  14)  40;  (16^  16)  41;  (16,  17)  48;  (18)46,  47;  (19)  49;  (19,  20) 
61;  (21,22)63;  (22,23,24)66;  (24,25,26)67;  (26,27,28)69;  (28, 
29)  61;  (30, 31, 32)  64;  (33^)  66;  (34, 35)  69;  (36, 37)  78;  (37, 38, 39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88;  (44,  45)  84 

■■w  JsB8BT--(0ne)  1;  (1  Pta.)  8;  (2  Pen.)  4;  (1  Sonth.)  7;  (2  Soath.)  8; 
(1  Halst)  10;  (2  Halat)  U;  (3  Halst.)  14;  (4  Halat.)  17;  (5  Halat)  18; 
(6  Halrt.)  19,  80;  (1  Sax.,  7  Halst)  81;  (1  Gr.,  1  Sax.,  7  Halat)  88; 
(1  Sax.,  1  €lr.)  88;  (1, 2Gr.)  86;  (2  Gr.)  87;  (3Gr.)  88,  89;  (2Gr.  CSh.) 
(1  H^rr.,  3(3r.  CSl)  81;  (I  Harr.,  1  Gr.  Ch.)  88;  (2  Harr.,  1  Gr.  <31l) 
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84;  (1  Gr.  OIl»  %  8  Hair.)  86;  (S  Hanr.)  87;  (3  Gr.  Oh.»  1  Spaootf  ,  S^ 
4  Hut.)  88;  (1  Spencer,  8Gr.  Oh.)  40;  (3  Or.  Ch.)  41;  (1  Spenoer,  3 Or. 
Oh.,  1  Habt  Oh.)48;  (1  Spenoer,  1  Hal«t  0h.)46;  (1  Zalx, 2 Halst  Oh.) 
47;  (2  Zab.,  3  Halst.  Oh.)  61;  (2,3Zab.)63;  (3  Zah.,  4  HiJst  Oh.)  66; 
(3Zab.,  1  Stock.  Oh.)  67;  (4Zab.,  1  Stock.  Oh.)  69;  (4Zab.)  81;  (4Zab., 

I  I>atch.,  1,  2,  3  Stock.  Oh.)  64;  (2,  3  Stock.  Oh.)  86;  (1  Dutoh.)  67; 
(2  Dntofa.,  3  Stock.  Oh.)  69;  (3  Dateh.,  1  Beuley's  Eq.)  78;  (4  Datoh.) 
76;  (4  Datoh.,  2  BeaalcT's  Eq.)  78;  (5  Dutoh.,  1  MoGartor)  80;  (1  Vroom, 
1,  2  McOartar'a  Eq.)  88;  (16  N.  J.  Eq.)  84. 

BTbw  Tobx— <1,  2  Johns.  Oaa.)  1;  (3  Johns.  Ou.,  1,  2  OaL  Oaa.,  1,  2,  3  OaL) 
8;  (1, 2, 3  Johns.)  8;  (4^  6  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9,  10, 11  Johna.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Oh.)  7;  (16,  16,  17  Johns.,  3,  4  Johns. 
Oh.)  8;  (18  Johns.,  6  Johns.  Oh.)  9;  (19  Johns.,  6  Johns.  Oh.)  10;  (20 
Johns.,  7  Johns.  Oh.)  11;  (1  Oow.)  13;  (Hop.  Oh.,  and  2  Oow.)  14;  (3,  4, 
6  Oow.)  16;  (6  Oow.)  16;  (7  Oow.)  17;  (8,  9  Oow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6^  7,  8  Wend.)  88;  (3  Paige)  83,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  30;  (6^  7  Paige,  17,  18  Wend.)  31; 
(7  Paige,  19,  20  Wend.)  38;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  36;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  37;  (9  Paige,  2,  3 
Hill)  38;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Denio,  11  Paige,  1  Barb.  Oh.)  43;  (1,  2  Barb.  Oh.,  3  Denio)  46; 
(4,  6  Denio,  2  Barb.  Oh.)  47;  (3  Barb.  Oh.,  6  Denio)  49;  (1,  2)  49;  (2, 3) 
61;  (3,  4)  63;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18»  19, 20)  76; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26^  27,  28)  84. 

NoBTH  Oabolima— (1  Mart.,  1  Hayw.,  1  Tkyl.)  1;  (2  Hayw.,  1  OonL)  8; 
(1  Mnrph.)  3,  4;  (2  Mnrph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  B.)  7;  (3  Mnrph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Der.)  17; 
(2  Dot.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Der.,  2  Dev.  Eq.)  88,  84;  (4  Dev., 

2  Dev.  Eq.)  86;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  &  B.,  1  Dev.  &  B.  Eq.)  87} 
(1,  2  Dev.  &  B.,  1  Dev.  &  B.  Eq.)  88,  30;  (1  Dev.  ft  B.  Eq.,  2  Dev.  &  R) 
31;  (3,  4  Dev.  &  R,  2  Dev.  &  R  Eq.)  38;  (4  Dev.  k  B.,  2  Dev.  ft  R  Eq.) 
84;  (1  Ired.)  36;  (1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2Iied.  Eq.) 
88;  (3,  4  Ired.,  2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.) 48;  (6,  6  Ired. 
3,  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8  Ired.,  4^  5  Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  lied.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  Ired.  Eq.)  63;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Ired. 
Eq.,  Bnsbee  L.,  Bnsbee  Eq.)  67;  (Bnsbee  L.,  1  Jones  h,,  BosbeeEq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  69;  (5»  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Jones  Eq.,  7  Jones  L.)  76; 
(5, 6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jooas 
L.)  88;  (1  Winst.  L.)  84. 

OhuMD  13;  (2)  16;  (3)  17;  (4)  19, 80;  (5)  88,  84;  (6)  86,  87;  (7)  88, 80; 

(8)  81,  38;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  48;  (14,  15)  46; 

(16)  47;  (17)  49;  (18)  61;  (19)  63;  (20)  66;  (1,  2  Ohio  St)  69;  (3,  4 

0hioSt.)68;  (4,  5  Ohio  St)  64;  (6,  6  Ohio  St.)  67;  (7»  8  Ohio  St)  90| 

(8;  9)  78;  (1(^  11)  78;  (12)  80;  (13, 14)  88;  (14)  84. 
OuooH— (1)  68,  76;  (1,  2)  80;  (2)  88,  84. 
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tanraTLTAifiA— (1  Add.,  1,  2;  S  DalL,  1,  2  YeatM)  1;  (1  Bia.,  8, 4  Teates)  8; 
(2  Bin.)  4;  (3»  4  Bin.)  6;  (0^  6  Bin.)  6;  (1,  2  Serg.  k  R.)  7;  (3,  4  Serg.  & 
K)  8;  (o,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  R)  13;  ill,  12  Berg,  ft  R)  14;  (13  Serg.  ft  R)  16;  (14,  16,  16 
Serg.  ft  R)  16;  (17  Serg.  ft  R)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Bawle,  1,  2  Penr.  ft  W.)  21;  (3  Rawle,  2,  3  Penr.  ft  W.)  28,  84;  (4 
Bawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watts) 
88;  (1  Wbart)  89;  (1,  2Wliart,  5Watts)80;  (6  Watts,  3Whart.)  81; 
(7  WattB)88;  (4Wliart.)88;  (8,9WattB,4,  5Whart)84;  (9,  lOWatts, 
6Whart)86;  (dmart,  1,  2,  3Watts  ft  a)87;  (3 Watts  ft  S.)88; 
A  4,  5  Watts  ft  8.)  89;  (5,  6  Watts  ft  S.)  40;  (7,  8,  9  Watts  ft  S.)  48; 
(1,  2  Pk.  St.)  44;  (2, 3»  4, 6)  46;  (6, 0, 7)  47;  (7, 8, 9, 10)  49;  (10, 11, 12) 
81;  (13»  14^  15)  68;  (18^  17, 18)  66;  (18^  19,  20)  67;  (20, 21)  69;  (22)  60; 
(22,  23^  24)  68;  (24, 25)64;  (26, 27)  67;  (28^  29)  70:  (29, 90,  31,  32)  78; 
(SS;  33,  34)  76;  (35,  36,  37)  78;  (38,  39,  40,41)  80;  (41,42^43)  88;  (44, 
45,46)84. 

l8LAin>Hl)  10. 36, 61,  68;  (2)  66,  67, 60;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  78;  (6)  76,  78;  (7)  80^  88,  84 

IB  Gabolzha--<1,  2  Bay,  1  Desan.  Bq.)  1;  (2  Desao.  Eq.,  1  Brev.)  8; 
(2  Brev'.)  8;  (3  Desan.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brev)  6; 
(4  Desan.  Eq.,  3  Brer.)  6;  (1  Kott  ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,  2  Mm)  18;  (2  McOord)  18;  (1  Harp.  Bq.)  14;  (3  McCord)  16;  (1,  2 
MoOord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  BaL, 
1  Bai.  Eq.)  81;  (2  Bai,  1  BaL  Eq.,  1  Rich.  Eq.)  88;  (1  Rich.  Eq.)  84; 
(1  HOI,  1  Hill  Ch.)  86;  (2  Hill,  1, 2  HiU  Ch.)  87;  (2  Hill  Ch.)  89;  (3  Hill, 
1  BOey,  1  Riley  Ch.,  2  HUl  Ch.)  80;  (Dudley)  81;  (Rice)  88;  (Cheves) 
84;  (1  McMnll.)  86;  (1  McMnlL  Eq.,  2  McMnlL)  87;  (2  McMulL,  1 
Spesn  Eq.)  89;  (1  Spesn,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 
8  Spears)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
A  4  Strob.,  3  Strob.  Eq.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  68; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  66;  (4  Rich.  Eq.,  5  Rich.)  67;  (5,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)78;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich. 
L.,  11,  12Rich.  Eq.)7a 

TnnriaaKB— (1  Overt)  8;  (1  Cooke,  2  Overt)  6;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yerg.)  84;  (4,  5  Yerg.)  86;  (6,  7  Yerg.)  87; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Hnmph.)  86,  87;  (3  Hnmph.)  89;  (4  Hnmph.)  40;  (5  Humph.) 
48;  (6  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Hnmph.)  47;  (8, 9  Hnmph.)  49; 
n,  10  Humph.)  61;  (10^  11  Hnmph.)  68;  (1  Swan)  66,  67;  (2  Swan)  68; 
aSneed)60;  (1,  2 Sneed)  68;  (2Sneed)64;  (3  8need)66;  (3,4Sneed) 
67;  (4,  58D6ed)  70;  (5  Soeed,  1,  2Head)  78;  (%  8Head)76;  (1  Cold- 
well)  7a 

tKA8-(l)46;  (2)47;  (3)49;  (4,5)61;  (5,6)66;  (6)66;  (7,8,9)68; 
(9,  10^  11)  60;  (11,  12,  13)  68;  (13,  14,  15)  66;  (1^,  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (26,  25  Snpp.)  78;  (26) 
80^  88;  (26,  27)  84. 

rmiOR^l  K.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 
(I  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
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ft^M;  (5)96;  (6)87;  (7)89;  (8)80;  (9)  81;  (10)  88;  (11)  84;  (12)86; 

(18)87;  (14)89;  (15)40;  (16,  17)  48;  (17,  18)44;  (18, 19)46;  (19)47; 

(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24»  26)  68;  (25, 

26)  60;  (26,  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 

32)  76;  (32,  33)  78;  (33,  34)  80;  (35)  88;  (35,  36)  84. 
VlBomiA— (1  JetL,  1,  2  Waah.,  1,  2  OaU)  1;  (3, 4^  5  Call)  8;  (1,  2  Hon.  k  M., 

60a]l)8;  (4  Hen.  ftM.,  1  Monf.)  4;  (1  Va.  Caa.,  2, 8Miml)6;  (4  Munf.) 

6;  (5  Muni)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Band.)  10;  (2  Band.)  14; 

(8^  4,  Band.)  16;  (5  Band.)  16;  (6  Band.)  18;  (1  Leigh)  19;  (2  Leigh)  81'; 

(3  Leij^)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (^Leigh)  87;  (6  Leigh)  89; 

(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 

(11, 12  Leigh)  87;  (1  Bob.)  89, 40;  (2  Bob.)  40;  (1  Gratt )  48;  (2  Gratt ) 

44;   (3  Gfatt)  46;   (4  Gratt)  47;   (4^  5  Gratt)  60;   (5,  6  Gratt)  68; 

(7  Gratt)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 

Gratt)  68;  (12  Gratt)  66;  (18  Gratt)  67;  (18Gratt)  70;  (14 Gratt)  78; 

(15  Gratt)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80,  84. 
Wdoohbih— (1  Fin.)  89,  40^  48,  44;  (2  Pin.,  1  Ohand.)  68;  (2,  8  Pin.,  2,8 

Chand.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  66;  (5)  68;  (6)  70;  (7)  78; 

<7>  8^  9,  10)  76;  (10,  11,  12)  78;  (18^  14)  80;  (15,  16)  88;  (16^  17)  84. 
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Bricker  y.  Ledbetter 

Bridge  y.  Johnson 
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Oabbb  Citbd. 


Bridgeport 
dreo^.. 
Bridges,  Bzmrte. 
Bridges  V.  Snaw. . 


Sayingi  Bmak  ▼.  El- 

681 

482 

685 

Brigfiam  t.  BTans 741 

Brigham  t.  Smith 678^  ^^7,  680 

Brigham  T.  Shattaok 761 

BrtmhaU  ▼.  Vaa  Out^sft 634 

Brinokerheff  t.  Luumg 164^  468 

Brodnaz  ▼.  Oroom 858 

Bronson  y.  Kiiud« 588 

Brothers  ▼.  Hurdle 408 

Brounoker  T.  Scott 257 

Brown  ▼.  Benight 425 

Brown  ▼.  Blydenbugh 714 

Brown  ▼.  Bnrkenmyer.  .676^  677»  680 

Brown  y.  Oaldwell 821,  822 

Brawn  V.  Cargo 545 

Brown   y.    C^ttanngu   County 

Mnt-Ins.  Co. 562 

Brown  y.  Clark 762 

Brown  v.  Crego 544 

Browny.  Donokel 467,468 

Brown  y.  Dnrbin 428^426 

Brown  y.  Qates • 544 

Brown  v.  Hatchinson 88 

Brown  y.  Kentfield 125 

Brown  y.  Lapham 733 

Brown  y.  Leayitt 427 

Brown  y.  Orr 145 

Brown  y.  Simons 743 

Browny.  Smith 881 

Brown  y.  Staples 280 

Browny.  State 480^486^487 

Brown  y.  Ware 825,  826 

Brown  y.  Worcester  Beak 744 

Browninffy.  City  of  Springfield. .  846 

Brace  y.^onney 538 

Brace  y.  Schnyler 670 

Braner  y.  Manlore 866 

Brann  y.  Mnzphy 100 

Bryant  y.  Ocean  Ins.  Co 785 

Bryan  y.  Ramirez 171 

Bryant  y.  Isboigh 582 

Bryant  y.  Ocean  Ins.  Oo 786 

Brysony.  McCreary 864 

Backinghooae  y.  Gregg 10%  103 

Buckley  y.  Oarrett 456 

Backmmster  y.  Tngham 426 

Backner  y.  Finley 868 

Baddy.Brooke 124 

Baecking  y.  Robert  Blnm  Lodge.  620 

Bnffido  y.  Webster 622 

Bofifordy.  Holliman 871,  634 

Bngbee  y.   Sarrogate   of   Yates 

County 61 

Bull  y.  Allen 56 

Ballard  y.  Benk 618,621 

Ballard  y.  Harrison 677,  681 

BuUitt  y.  Taylor 187 

Bamsted  y.  Goyem 360 

Bontain  y.  Dutton 347 

Biuohy.  Breckinridge 144,  714 


PA«B 

Bnidi  T.  Anitii 261,  831 

BnrdettT.  day 469 

Borden  y.  Stem 151 

Borghart  y.  Vaa  Deosen •. .  686 

BorkT.State 488 

Borkey.  Crager 58^  714 

Burke  y.  Sayage 686 

Burke  y.  Wells,  Eaigo^  &  Co 748 

Burkhalter  y.  Edwards 264 

Burleigh  y.  Coffin 53 

Burnet  y.  Dennistoo 566 

Burnett  y.  Ptwheoo 78 

Burns  y.  Lynde , 765 

Burns  y.  People  ...484^  486i  486,  488 

Burt  y.  Perkins 781 

Burt  y.  Steinburgh 200 

Burtis  y .  Cook 580,  574 

Burton  y.  Newberry 762 

Burton  y.  Pressly 468 

Burton  y.  Wilmington  ft  W.  R. 

R.Co 741 

Bush  y .  Seabury 285,  288 

Bush  y.  Steinman 478 

Bushy.  SuUiyan 547,552 

Butchers'  Beneiyolant  Amoo 619 

Butler  y.  Miller 470 

Butler  y.  F^^e 74G 

BuUery.Myer  417 

Buttetfield  y.  Walsh 538 

Butteifieldy.WestemR.KOorp.  706 

Buti  T.  Mnaoatino 545 

Buxton     y.    Somenet    Potten' 

Works 696 

BusBdl  y.  Laoonia  M&r.  Ob..706^  728^ 

730 

Byers  y.  Fowler 88 

Byington  y.  Bodkwalter 100 

Byington  y.  Fountain 538 

Bynum  y.  Ourter 821,  325 

Cadwallader  y.  Harris 208,  210 

Cahill  y.  KaUmaaoo  Mat  Ins. 

Co 518,  521,  625»  617,  618 

Caldwell  y.  Anger 171 

CaldweU  y.  FiiSeld 586 

CaldweU  y.  Kirkpalriok 887 

CaldweU  y.  Walters. . .  .881,  884,  826 
California   Steam   Nay.    Coc   y. 

Wright 617 

Calkins  y.  OOkins 75,77 

Calk  y.  Stribling 120 

Cally.  State 481 

Calyert  y.  Hamilton  M.  L  Co. . .  753 

Cambridge  y.  Rous 7C0 

Camden  y.  Fletcher 425 

Camden  v.  Mullen 145 

Cameron  y.  Fowler 585 

Camley  y.  Stanfield 582 

Campbell  y.  Benjamin 396 

Campbell  v.  Booth 426 

Campbell  y.  Ins.  Co 617 

Campbell  y.  New  Bnglaad  M.  L. 

I.Co 786 


( 

) 
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ObmplND  ▼.  F^^ 484,407,486 

OunpMl and Ffitfo*! Appeal..  .  538 

GunpbeD  ▼.  Race 676^  679 

OunpbeH  ▼.  Rankin 209 

Cunpbdl  ▼.  Tigge 568 

OuiayaaT.  Gffty 822,  323 

Gknnon  t.  Hakeher 321,  322,  323 

Gmumni  ▼.  Union  Lnmber  Co. . . .  125 
Gbpcn  Y.  Washington  Ins.  Cob... 245, 

248,249 

Cmpen  t.  WQaon 678 

Carimy  ▼.  WHlia 675 

Crnxderr,  Baxter 93 

Carey  ▼.  Baa 676 

OariUiera  ▼.  Weaver 100 

Gknnan  ▼.  Johneon 303 

GamoT.  Brij^m 618 

Oarnofrhan  t.  Abrahams 427 

▼•  Going 427 

T.King 58 

T.toith 321 

▼.8tate 491 

Garpentier  ▼.  Tliinton 166 

GbxTT.  GUdwdH 509,513 

Ovr  ▼.  Innoashire  eto.  B'y  Go. .  228 

Cbrretson  ▼.  Vanloon 276 

OuToIl  ▼.  Ballanoe 538 

ObbqD  T.  Swr.  Bank 618,631 

Camtth  T.  Graasie 719 

Gartan  ▼.  ]?bth«r  MatttMV  8oc. .  620 

Garter  ▼.  Boehm W^  789 

Garter  ▼.  CiariL 660 

Garter  ▼.  irwy*« 751 

Ghrter  ▼.  Bobbins 425 

Ovrer  ▼.  Jackaon 83 

Gbry  t.  Ptaatias 470 

Gbae  ▼.BeGoas 826 

Onaeyy.  Moea 124 

Oiaaicia  t.  FhcBoix  loa.  Go. ....  231 
OaswellT.  Boston  eto.  &.B.Gocp.  707 

Gatiin  ▼.  EMde  Bank 525 

GbafuMui  T.  Sayre 77 

Gnilfield  T.  Bullock 608 

Cbyaar  t.  Taylor 725^  790 

Gent.  Baakv.  Oopebad 531 

Gbadbooma  v.  Straw 825 

Chaddock  T.  Brigga 460 

CSiafiee  V.  Boston  etc.  B.  B.  Com  706 
Aaffee  ▼.  Cattarangns   Coonfyr 

Mot.  Ins.  Co 562 

Oialmers  t.  If  cDaniri 762 

GbambetlBin  ▼.  MaitJand. . .  630 

CbamberlainT.  People 494 

Cbamp  ▼.  Commonwealth 264 

Chandler  v.  Davidaon 425 

Chandler  v.  Jamaica  Pond  Aqne- 

dttct 679 

Chandler  ▼.  Spear 99  j 

diandler  ▼.  SprMue 709 ! 

Chant  T.  BeynoUb 93  i 

Chapman  ▼.  Oawrey 381 

Chapman  ▼.  Goato 581,576 

~  ▼.  GiBefc 491 


PAOB 

Chapman  ▼.  Long 450 

Chapman  t.  Thamea  Mi^  Go. . . .  270 

Charlea  T.  Haakina 576 

Chase  v.AbboU 469 

Chaae  v.  Hamilton  Ina.  Co. 561 

Chase  V.  Parker iS71 

Chase  v.Peny 681 

Chase  v.  Waahbnm 401 

Chase  V.  Woodbiury 742 

Chantaaque  Coun^  Bank  ▼.  Bia* 

ley 527 

Chantanqna  County  Bank  t. 

White 210 

Cheesebrongh  v.  MiUard 743 

Chenowith  ▼.  Chamberlin 634 

Chesnnt  t.  Shane 670 

Cbetham  ▼.  Williamson. 549 

Chicago  V.  Hasley 544 

Chicago  etc  Ins.  Co.  ▼.  Staafctfd.  342 
Chicago  etc.  B.  R.  Co.  ▼.  Greg- 
ory   731 

Chicot  County  v.  Dayies. . .  .357,  358, 

359 

Child  ▼.  Boston 691 

Child  ▼.  Hudson's  Bay  Co. 618 

ChUdv.  Wells 83 

Childs  ▼.  Childs 506 

Childs  ▼.  Stoddard 471 

Choteau  t.  Jones 97,  100^  592 

Choteau  Spring  Co.  t.  Hairis. . .  619 

Choteau  V.  Thompaon 468 

Christian  v.  Newbeny 467 

Christie  v.  Secretan 247 

ChristyT.  Dyer 508,513 

Christy  V.  Row 709 

Chnmasero  t.  Gilbert 370 

Church  y.  English 396 

Churchy.  Knox 640 

Chnrchill  y.  Morse 539 

Cincinnati  eto.  R.  B.  Ca  y.  BiflEl  439 
Cisana  y.  Haines. .  .467,  469,  470^  471 
Citizena*  Kat  Bank  y.  Dayton. . .  467 

City  of  Alton  y.  Hope 346 

Ci^  of  Atchison  y.  Challiss 692 

City  of  Aurora  y.  Cobb 420 

Ci^  of  Aurora  y.  Pulfer 346 

City  of  Aurora  y.  West 419,446 

Cily  Bank  y.  Bangs 748 

City  of  Bioomington  y.  Bay 346 

City  of  Brooklyn  y.  Cleyes 288 

Cily  Council  of  Montgomery  y. 

dilmer T..,  ....  125 

City  of  Bnffido  v.  HoUoway.  .479,  692 
City  of  Cincinnati  y.   Bucking- 
ham     288 

City  of  Cincinnati  y.  Stone 480 

Ci^    Council    of   Charleston  y. 

Goldsmith 288 

aty  Council  y.  Gilmer 692 

City  of  CrawfordByille  y.  Smith. .  346 

Ci^  of  Deoatur  y.  Fisher 346 

Ci^  of  Dubuque  y.  Leiber ^8 

City  of  Dubuque  y.  Miller 


i 
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TAQM 

Olty  of  iVeepori  T.  IUmD. 346 

CSly  of  Oflman  T.  Hiley 946 

Ci^  of  Laooh  ▼.  Pkffo 346 

City  of  Madison  ▼.  fi4)« 692 

City  of  Now  OrloMia  ▼.  Siaflbcd  .  287 

Ciiyof  PeniT.  French 346 

aty  of  Rocheater  ▼.  Brigga 361 

City  of  Kockford  t.  Hilc^raad  .  346 

City  of  Rockford  Y.  RnswU 346 

City  of  St.  Loaia  t.  Alexander  . .  624 
City  of  St  Lonia  t.  Gorman..l24,  331 

City  of  St.  Panl  v.  Colter. 288 

City  of  St.  Panl  t.  Laidler 289 

City  of  St.  Panl  t.  Seiti 846,  694 

Claghcmi  y.  Cnllen 276 

Clapv.  Gnild        718 

Clapp  V.  Cedar  Co 420 

Clapp  T.  Connty  of  Cedar 251 

Clapp  ▼.  Ingraoam 714 

ClarkY.  Baker 167 

Clark  V.  EckBtein 177 

Clark  y.  Goes 101 

darky.  Huber 123 

Clark  y.  Janesyille 360 

Clark  y.  Lecren 619 

Clark  y.  Monyan 592 

Clark  y.  Randall 664 

Clark  v.  Union  Mnt.  F.  Ina.  Co..  563 

Clark  y.Vorce 151 

Clarke  y.  Bank  of  Miaainippi.  . .  634 

aarke  y.  Conrtney 112 

Clarke  y.  Hnber 165 

Clanasen  y.  Lafreni 425 

aeaylandy.  Bnrton 169 

Cleye  y.  Financial  Co 619 

Cleyelandy.  Martin 469 

Clinton  Co.  y.  Cox 639 

Clowes  y.  Dickenson 743 

Clymer  y.  Willis 294»  296 

Cobb  y.  Curtiss 686 

Cockfield  y.  Brayeboy 381 

Cobeny.  Wright 63,64 

Cole  y.  Sackett 468 

Coley.  Sprowl 73 

Coleman  y.  Billings 332 

Coleman  y.  Wolcott 112 

Colesy.  IowaStKteMnt.In8.Oo.  622 

Colesy.  Withers 468 

Collier  y.  Jones 426 

Odllinsy.  Benbnry 658 

Collins  y.  Martin 263 

Collins  y.  Prentioe..67^  677,  680,  681 

Collins  y.  Proaser 489 

Colorado  Cent.  R.  R.  Co.  y.  Og- 

den 731 

Colton  y.  SeaYey 176 

Colnmbian  Ins.  Co.  y.  Lawrence.  664 

Colyin  y.  Bamet 149 

Oomisky  y.  Breen 881 

Commercial  Bank  y.  Martin 816 

Commercial  Bank  y.  Pstiy 816 

Oommeroial  Lh.  Co.  y.  Spank* 

563 


raoa 
ComVa  T.  WiggfrfithMi.  ..888^  800, 


Oom*n  of  fjaiimie  Ca  r.  OamVs 

of  AlbanyCo 101 

Com'rs  of  Pnblio  Schools  of  A.  Ca 

y.  Connty  Com'rs 666 

Commonwealth  y.  Alleghany  Co.  644 
Commonwealth   y.   Boston    elo. 

R.R 707 

Commonwealth  y.  Brady 488 

Commonwealth  y.  Batiand.  .401,  493; 

499 

Commonwealth  y.  Byron. 498 

Commonwealth  y.  Calyerl 491 

Commonwealth  y.  Carol 486,600 

Commonwealth  y.  Chapin 668 

Commonwealth  y.  CooL 485 

Commonwealth  y.  Comiah 489 

Commonwealths.  Dickinson ••••  253 

Commonwealth  y.  DoogUss 600 

Commonwealth  y.  Erie  eta  R.  R. 

Co 888^650 

Commonwealth  y.  Farley 492 

Commonwealth  y.  Grant 493 

Commonwealth  y.  Hatfield.  .491,  496, 

600 

Commonwealth  y.  Hays 881 

Commonwealth  y.  HiUiaid 697 

Commonwealth  y.  Hite 654 

Commonwealth  y.  Hnghea 496 

Commonwealth  y.  Hnnt 615 

Commonwealth  y.  Jackson 360 

Commonwealth  y.  Johns 498 

Conmionwealth  y.  Kn]|^ .  .494,  496, 

486^498 

Commonwealth  y.  libbey 881 

Commonwealth  y.  Mcl<anghlhi . .  498 

Commonwealth  y.  Mead 600 

Commonwealth  y.  Molts 166 

Commonwealth  y.  Nickenoii. . . .  778 
Commonwealth  y.  Ohio  k  Pla.  Rb 

R.R.CO 697 

Commonwealth  y.  Ptoker.. . .402;  489 
Commonwealth  y.  Piokeriqg.496^  499 
Commonwealth y.PittslraipL...  645 
Commonwealth  T.  PoUard. .  .487,  480; 

404^600 

CommonwealUk  y.  SummiL 484 

Commonwealth  y.  Slimr 610 

Commonwealth  y.  Smith. ...  .480;  600 

Conmionwealth  ▼.  Stockl^. 482 

Commonwealth  y.  Stab 181 

Commonwealth  y.  Tumar. 617 

Commonwealth  y.  Waidm 486 

Commonwealth  y.  Watson 738 

Commonwealth  y.  Webstar.  .610;  658 

Commonwealth  y.  White 490 

Commonwealth  y.  Tock 610 

Oompton  y.  R.  Rw  Co 617 

Comstock  y.  Brossean 823 

Oomyny.^neto ***  552 

Comyn  y.  Wheatley 660 

Conger  y.  Weayer 160 
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21 


OongngBtiaiil  Sooiety  t.  Flem- 
ing  327,  335 

Co  iklin  T.  SecoDd  Nat  Bank. . .  621 

Co.aer  t.  Coffin 451 

Cooner  ▼.  Commonwealih 496 

Conner  t.  Palmer 718 

Conner  t.  Winton 613 

Conorer  t.  Mat.  Ina.  Co 556 

Conrad  T.  Haniaon 444 

ContuMntal  Imp.  Co.  ▼.  Fhelpa. .  360 

CookT.Brown 439 

Cookv.  DOIon 671,672 

Cook  ▼.  Doggett 768 

Cook  T.  Dnckenfield 665 

CookT.Fostar 32%  323 

Cook  T.  Hopkina 477 

CookT.  Sandera 426 

Goomba  t.  New  Bedford  Cordage 

Co 730 

Coooa  ▼.  Banick 124^  125 

Cooper  T.  Beny 230 

Cooper  ▼.  Hamilton  ICfg.  Co. ...  731 

Co^er  V.  Bianpin 676^  677,  678 

Cotter  T.  Mollina 730 

Cooper  T.  Sonderlaad 627,  631 

CopelandT.Copelaad 166 

Cc^pack  ▼.  State 497 

Cbpoinger  ▼.  Bioe 100 

CordnaD,  AdmV,  T.  Daae 64 

Coriell  r.  Ham 684 

OcnwaU  ▼.  Ooold 712 

CoatigaiiT.  Mobawk  eto.  Go.,..  610 

Cothraa  ▼.  State 480,494 

Cottle  T.  Cole 631 

Cottrell  ▼.  State 861 

Coogbran  ▼.  Outchena 393 

Cbogot  T.  City  of  New  Oileana. .  886 

Codfter'a  Case 426 

County  Com'ra  y.  M^Hna 361 

Cooaif  of  Leavenworth  T.Baniea.  860 

Conrtaa  T.  Gsme 760 

Coatieri  ▼.  Mayor  of  New  Bnma- 

widL 

CowleeT.  Bicketta 519,  625 

CoxT.Davia 822 

Cox  ▼.  Joiner 602 

Cox  ▼.  State 499 

CoxeT.  Oibaon 99 

Cnig  T.  Hawkiaa 120 

Cnig    ▼.    Bocbeater    City   and 

Bns^toaKB.Co 649 

Craig  ▼.  WatBon 209 

Crane  T.  IVeeae 294 

Cnne  ▼.  Megumia 668 

Ciaahin  ▼.  Baker 425 

Crmwford  t.  Bortoo 616 

Crawkhaw  ▼.  Boxboiy 748 

(Vay  T.  Hartford  Fire  Ina.  Co.  . .  622 

GreerTT.  Holly 674 

Creigh  T.  Beelm 452 

CHnkleton  ▼.  Wilaon 423 

Gkxppen  ▼.  Moraa 681 

Cbodbar  T.  Fotheqpll 649 


PAOI 

Crockett  ▼.  GalFert 479 

Crokery.  Hertford 761,  763 

Crompton  ▼.  Bearcroft 665 

Crossley  v.  ligbtowler 680 

Crotty  V.  Collms 408 

Crowell  ▼.  Bebee 114 

Crowley  ▼.  State 357 

Cramp  ▼.  Commonwealtb 492 

Croaen  T.  State 499 

Crutchfield  ▼.  Robins 156 

Cudworth  v.  South  CaroUna  Lu. 

Co 264 

ColbertBon  v.  Stanley 420 

Galium  y.  Branch  Bank  at  Mo- 

bUe 467,468 

Cummings  v.  Long 515 

Camminfls  y.  Webster 618 

Cnnningnam  y.  Baker 751 

Cunningham  y.  Brown 501 

Cunningham  y.  Morria 324 

Cunningham  y.  Pell 622 

Gnrley  y.  Harris 730 

Gurrie  y.  Gurrie 424 

Curtis y.  Smith... 100 

Gutlipy.  Sheriff  eto 361 

Cutting  y.  Cox 824,325 

Da^^y.Sbaw 682 

DaGow,  Gk>oda  of 763 

Dame  y.  Dame 335 

Damon  y.  Fardow 68 

Damouth  y.  Klook 426 

Damport  y.  Sympson 601 

Danay.  Binney 468 

Daney.  VolpiUao 64 

Danforthy.  Morrioal 867 

Daniels  y.  Gower 444 

Danley  y.  Rector 831,  610 

Darling  y.  Boesch 361 

Darling  y.  Kelly 822 

Darlington  y.  Pritchard 164 

Darst  y.  Batea 467,  469 

Dart  y.  Sherwood 282;  291 

Dayenport  y.  Burke 720 

Dayenport  y.  Dodge  Co. 645 

Dayid  y.  Cily  of  Portland 862 

Dayidaon  y.  Cooper 299 

Dayie  y.  Wisher 381 

Dayis  y.  Andrews 679 

Dayisy.  Battine 470 

Dayis  y.  Calyert 251,  669 

Dayis  y.  Easeley 821, 822;  335 

Dayis  y.  Oale 151 

Dayisy.  Garr 546 

Dayis  y.  Getchell 151 

Dayisy.  Kelly 681 

Dayis  y.  Maynard 470 

Dayis  y.  Miloum 630 

Dayis  y.  Oswalt 616 

Dayis  y.  Perley 125 

Dayisy.  State 866^80(^861 

Dayis  y.  Taylor 836 

-^    •   y.  Wmslow 660 
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Cabes  CrrsD. 


VM»U 

I  .^vono  T.  Fknnliiff 022 

Dawkini  T.  AntroMi  L.  & 020 

t)awley  ▼.  Brawn 209 

Dawson  ▼•  Holoomb 294 

Day  y.  Berluhin  Woolm  Gow...  719 

DaalT.Bogae 642 

DeardorffT.FomMa 444 

l)e  Beniie  ▼.  Steta 498 

llebesse  ▼.  Napiar 425 

l>ebaw  Y.  People 362 

De  ChMtellox  Y.  Fkiroluld 646 

De  Ck>ttes  Y.  Jeffert 469 

Do  ForMt  Y.  Wriest 480 

DolaVergneY.  BY«rtMNi....l56^  671 

Demarert  y.  Haring 460 

Demareat,  People  ezraL»Y.Lawa  120, 

181 

Demareat  Y.  W^pkoop 78 

Demiog  Y.  Oamngtoii 682 

Dempaey  Y.  People 480 

De  liott  Y.  Haganiiaa..S21,  t22;  824^ 

825^  827 

Den  Y.  Deroaana 84 

Denham  y.  tToleman 124 

Henham  Y.  Sankey 688 

Denxiis  Y.  Bider 811 

Dcnniaon  Y.  Hyde 204 

Denniatonn  Y.  LOlie 798 

Denny  Y.  Williama 694 

I>en8l6r  Y.  Edwarda 426 

Dentizel  Y.  Waldie 146 

Dep't  of  Pnblio  Parka,  llattar  of 

Applioation  of 

De   RoOuofaild   y.    fioyal    Ifafl 

Steam  Packet  Co. 


De  Sylya  y.  Henry 

Detroit  etc  fi.R.  Co.  y.  Van  Stein- 

Inirg 707 

DoYory.  McClintock 08,  103 

DewY.  Cunningfaam 869,  363 

Dowey  Y.  Oabom 824^  326 

Dowire  Y.  Bailey 694 

Dexter  Y.  Shepard 685 

DezeUY.Odell 166,  166 

Dibler  Y.  MitcheU 613 

DickY.Cooper 306 

Dickenson  y.  Chamber  ol  Com- 
merce   620 

Dickerson  y.  Powell 209 

Dickeraon  y.  Bipley  Coonty. «...    68 

Dickins,  Goods  of 762 

Dickinson  Y.  HaU 766 

Dickinson  y.  Mis.  VaL  Ins.  Co. .  664 

Dickinson  V.  Stidolph 763 

Dickson  v.  Cliarn 612 

Diggs  V.  Wolcott 317 

D.ldierY.  State 483^498 

DlUing  V.  Murray 151 
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Lewis  v.  Johns. 

L24  CAUrORNIA,  98.1 
AU.  PfcOFBETT  THAT  OAK  BB  ShOWK  TO    BbLONO  TO  SXPARATB    BSbTTATI  OV 

Wm,  hj  Mkttifactory  testimony,  whether  real,  pereonal,  or  mixed,  and 
an  the  rants,  isBaes,  profits,  and  increase  thereof,  are^  under  the  consti- 
toiion  of  CalifomiA,  sacred  to  the  use  and  enjoyment  of  the  wife^  and 
cannot  be  held  to  answer  for  the  debts  of  the  husband. 

Ko  Lboai.  or  Bbnehcial  IimcBBST  uf  Tttlb,  Usb,  ob  Enjotxemt  ov 
Wdb's  Sbpabatb  Propbbtt  passes  to  the  hnsband,  and  her  right  of 
property  therein  after  corertnre  is  oo-eztensiye  with  that  which  she  pos- 
aessod  as  a  y^ms  sofe. 

Iaoislatubb  kat  Enact  Laws  fob  Fubthkb  Assurangb  ov  Wife's  Right 
CI  BEB  Sepabatb  Pbofxbtt  by  throwing  safe-guards  around  the  Ju$ 
nBgpcmefidi,  but  cannot  so  legislate  as  to  impair  it  in  any  degree. 

HvsBAHD  CAmroT  AoQinBB  ImncBBsr  nv  Sbpabatb  Estate  of  Wife  by  any 
independent  aet  of  his,  nor  by  his  snpervision  or  labor  can  he  acquire 
any  interest  in  the  increase  thereof. 

Wifb  is  ukdeb  No  Obuoation  to  Gokfbksate  Hubbakb  fob  ma  Supeb- 
ymoM  OB  Labob  upon  her  separate  property  in  the  absenoe  of  an  express 
agreement  to  that  effect. 

Action  for  damages.    The  opinion  siateB  the  case. 

W.  S.  Longj  for  the  appellants. 

W.  H,  Rhodes^  for  the  respondent. 

By  Conrt^  Sanderson,  C.  J.  William  G.  Chard, — the  father 
of  Anita  Lewis  and  Joseph  W.  Chard,  the  first  being  a  married 
woman,  and  the  latter  a  minor,  plaintiffs  and  appellants  in 
this  case, — in  consideration  of  natural  love  and  affection,  con- 
^yed  to  his  said  children  the  tract  of  land  described  in  the 
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oomplaint,  in  December,  1860.  After  the  convejance,  Anita 
Lewis,  and  her  husband,  E.  J.  Lewis,  moved  upon  the  land  in 
question,  and  resided  on  it  from  that  time  until  the  com- 
mission of  the  trespass  alleged  in  the  complaint,  cultivating 
and  farming  the  same.  In  1862,  a  crop  of  wheat  was  raised 
upon  about  130  acres  of  the  land,  amounting,  as  charged  in 
the  complaint,  to  about  four  thousand  bushels.  At  the  time 
of  the  alleged  trespass,  about  forty  acres  of  this  crop  was  cut 
and  lying  on  the  field,  and  the  remainder  standing  ready  to 
be  harvested.  When  in  this  condition,  the  crop  was  leviea 
upon  by  the  respondent,  S.  D.  Johns,  sheriff  of  the  county,  at 
the  suit  of  his  co-defendants  against  the  husband,  E.  J.  Lewis, 
alone,  and  upon  his  separate  liability.  Anita  Lewis  and 
Joseph  W.  Chard,  by  his  guardian  ad  litems  William  G.  Chard, 
sued  for  damages  laid  in  the  complaint  at  $3,675.  The  case 
was  tried  by  the  court  without  the  intervention  of  a  jury. 

In  addition  to  the  facts  already  stated,  the  court  found  that 
'Hhe  farming  business  was  carried  on  ostensibly  in  the  name 
of  the  husband,  E.  J.  Lewis;  that  he  employed  men,  purchased 
seed-wheat,  and  made  contracts  to  be  paid  out  of  the  proceeds 
of  the  growing  crop;  that  he  superintended  the  form  labor, 
and  performed  some  himself;  that  there  was  no  showing  of 
any  action  taken  by  Joseph  W.  Chard  in  the  business  of  the 
farm,  other  than  the  statement  of  the  husband,  Lewis,  'that 
the  farm  was  carried  on  by  his  wife  and  Joseph  W.  Chard.'" 

The  judgment  was  for  defendants,  and  plaintiffs  appeal. 

The  court  below  does  not  find  as  a  fact  that  the  suits  against 
the  husband,  under  which  the  sheriff  made  his  levy,  arose  out 
of  any  transactions  connected  with  the  farming  business,  and 
for  the  purposes  of  this  opinion  we  shall  assume  that  they  did 
not. 

The  theory  of  the  respondents  is,  that  the  crop  of  wheat  in 
question,  although  raised  upon  land  which  was  the  separate 
estate  of  the  wife,  was  the  common  property  of  both,  and 
therefore  liable  to  be  taken  in  execution  for  the  husband's 
debts;  or  if  not  the  common  property  of  both,  the  husband, 
at  least,  had  some  interest  in  the  crop,  which  could  be  seized 
and  sold  under  execution;  and  unless  one  branch  or  the  other 
of  this  theory  can  be  maintained,  it  is  evident  that  the  judg- 
ment must  be  reversed. 

In  Oeorge  v.  Ransom,  15  Cal.  322  [76  Am.  Dec.  490],  the  late 
supreme  court  held  that  so  much  of  the  ninth  section  of  the 
act  defining  the  rights  of  husband  and  wife  as  declares  thf» 
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raits  and  profits  of  the  separate  estate  of  the  wife  to  be  com* 
mon  property  was  in  conflict  with  the  constitution.  Justice 
in,  who  deliyered  the  opinion  of  the  court,  said:  *' Wo 
the  legislature  has  not  the  constitutional  power  to  say 
that  the  fruits  of  the  property  of  the  wife  shall  be  taken  from 
her,  and  given  to  the  husband  and  his  creditors.  If  the  con- 
stitutional  provision  be  not  a  protection  to  the  wife  against  the 
exercise  of  this  power,  the  anomaly  would  seem  to  exist  of  a 
light  of  property  in  one  divested  of  all  beneficial  interest;  the 
barren  right  to  hold  in  the  wife,  and  the  beneficial  right  to 
enjoy  in  the  husband.  One  object  of  the  provision  was  to  pro- 
tect the  wife  against  the  improvidence  of  the  husband;  but  this 
object  would  wholly  fail,  in  many  instances,  if  the  estate  of  the 
wife  were  reduced  to  a  mere  reversionary  interest,  to  be  of  no 
avail  to  her  except  in  the  contingency  of  her  surviving  her 
husband."  There  the  property  which  it  was  sought  to  subject 
to  the  payment  of  the  husband's  debts  was  dividends,  due 
from  a  corporation  to  the  wife,  upon  certain  shares  of  stock 
held  by  her  as  separate  estate.  Although  the  property  in  the 
present  case  is  difierent  in  kind,  it  has  a  common  origin,  and 
is  likewise  the  fruit  of  a  separate  estate. 

We  are  unable  to  perceive  any  difference  in  principle  be- 
tween the  two  cases.  Carried  to  its  logical  conclusions,  the 
doctrine  announced  in  Qeorge  v.  Ra'M(m,^  16  Cal.  322  [76  Am. 
Dec.  490],  must  afford  a  shield  to  the  separate  estate  of  the 
wife,  in  whatever  form  it  may  assume,  against  the  attacks  of 
the  husband  or  his  creditors.  Under  that  doctrine,  all  prop- 
erty which  can  be  shown  to  belong  to  the  separate  estate  of  the 
wife,  by  satisfactory  testimony,  whether  the  same  be  real,  per- 
sonal, or  mixed,  and  all  the  rents,  issues,  profits,  and  increase 
thereof,  whether  the  same  be  the  fruit  of  trade  and  commerce, 
of  loans  and  investments,  or  the  spontaneous  production  of  the 
soil,  or  wrested  from  it  by  the  hand  of  industry,  is,  under  the 
constitution,  sacred  to  the  use  and  enjoyment  of  the  wife,  and 
cannot  be  held  to  answer  for  the  debts  of  the  husband. 

The  manifest  object  of  the  framers  of  the  constitution  was 
to  protect  the  wife,  as  well  during  the  lifetime  of  the  husband 
as  after  his  death,  should  she  survive  him,  against  the  conse- 
quences of  his  improvidence  or  misfortune,  by  securing  to  her, 
separate  and  apart  from  him,  such  property  as  she  may  hold 
in  her  own  right  at  the  time  of  marriage,  and  such  as  she 
may  afterwards  acquire  by  gift,  devise,  or  descent.  The  con* 
Btitntion,  therefore,  to  that  end,  departs  widely  from  the  rules 
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of  i>iC  common  law,  and  in  effect  provides  that  the  relation 
<rf  tbe  wife  to  her  property,  so  far  as  title,  use,  and  enjoyment 
are  concerned,  shall  not  be  prejadiced  by  the  fact  of  cover- 
ture, and  that  no  legal  or  beueficial  interest  therein  shall 
thereby  pass  and  vest  in  the  husband.  In  this  respect  it  does 
away  with  the  common-law  results  of  marriage,  and  preserves 
and  continues  in  the  wife  the  rights  of  a  feme  sole,  and  thus 
presents  to  her,  already  <)' -^ughted  and  engrossed,  a  marriage 
settlement  which  is  mc/^  ''.olemn  than  private  compacts,  and 
is  beyond  the  reach  cf  legislative  interference.  Nor  can  the 
rights  thus  secured  be  frittered  away  by  a  judicial  construc- 
tion, wliii^h  can  assign  no  better  reason  than  a  lingering  fond- 
neen  for  the  harsh  ideas  of  the  common  law. 

'i'he  T^fe's  right  of  property  in  her  separate  estate  after 
cc/jrtu*e  is  co-extensive  with  that  which  she  possessed  as  a 
/;ri^  soley  and  the  legislature  may,  as  it  has  done,  enact  laws 
fc/r  '  ts  further  assurance  (by  throwing  safe-guards  around  the 
jv6  disponendi)y  but  cannot  so  legislate  as  to  impair  it  in  any 
degree. 

It  follows  from  what  has  been  already  said  that  the  hus- 
band cannot,  by  any  independent  act  of  his,  acquire  an  inter- 
est in  the  separate  estate  of  the  wife.  It  is  even  doubtful 
whether  the  legislature  can  confer  upon  him,  against  her  con- 
sent, a  dominion  over  her  property  sufficient  for  the  purposes 
of  n^anagement  or  control.  However  that  may  be,  it  cannot 
go  beyond  that  point,  as  we  have  already  seen.  That  the  hus- 
band cannot  by  his  management,  supervision,  or  labor,  acquire 
any  interest  in  the  estate  itself,  is  conceded,  and  by  parity  of 
reason  he  cannot  acquire  any  interest  in  the  increase,  for  that 
is  hers  also,  and  upon  the  same  terms, — the  latter  being  a  cor* 
ollary  of  the  former  proposition.  There  is  no  magic  in  the 
touch  or  manipulation  of  the  husband  by  force  of  which  sepa- 
rate is  transformed  into  common  property.  If  he  acquires,  as 
is  contended  by  respondents,  any  right  whatever  as  against 
his  wife  by  virtue  of  his  supervision  and  labor,  it  is  not  a 
right,  in  the  nature  of  a  lien,  in  the  thing  supervised,  or  upon 
which  the  labor  is  bestowed,  but  merely  a  right  to  compensa* 
tion,  and  his  creditors  could  only  proceed  by  the  process  of 
garnishment.  In  the  absence  of  an  express  agreement  to  chat 
effect,  there  is  no  implied  obligation  on  the  part  of  the  wife  to 
compensate  the  husband  for  his  services,  and  in  either  case 
there  would  be  only  an  imperfect  obligation  which  neither  th« 
husband  nor  his  creditors  could  enforce.    The  doctrine  odd* 
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leoded  for  Tronld  banish  the  husband  from  the  premises  of  the 
wife,  and  deprive  her  of  his  counsel  and  guidance,  for  hia 
presence  there  might  bring  ruin  instead  of  affording  protec- 
tion. No  such  alternative  is  contemplated  bj  the  provision  of 
the  constitution,  so  wisely  intended  for  her  benefit. 
The  judgment  is  reversed  and  a  new  trial  ordered. 


HvBBAXB  IT  iMPBOvma  Wdb'b  Lavi)  wrhout  Aht  AGsmaaT 
Hxit  throiigli  tnuteas  or  otherwise,  that  his  labor  and  taoaej  ezpendad 
tfafereon  shall  vest  in  him  any  interest  therein,  or  entitle  him  to  any  claim 
sgainst  or  compensation  from  her  property,  gains  no  right  or  title  to  hei 
land  which  his  creditors  can  reach  by  attachment  or  by  the  aid  of  a  coort  of 
eq;aity:  Weittter  y.  HUdreth,  78  Am.  Dec  632,  and  note  634;  B^niagh  ▼.  O^ 
/m  63  Id.  236. 

MaEBTIEO  WOKAIV'S   POWKB   OVIR    HXB   SSPABATB   ESTATXj    SdO   Tole  ▼• 

Dedaner,  IS  Am.  Dec.  216^  and  note  226-228;   WiUard  y.  Bcuihom^  77  Id.  366^ 
and  note  372;  KirJcpatrick  y.  Bu/mrd,  76  Id.  363,  and  note  366. 

ST4TUTB8    OOHCSRNINO    SlPARATB    PbOPKRTT    OF    MaBIUBD  WoiCDf :    See 

tiie  note  to  KbrtpcaHek  y.  BtiTard,  76  Am.  Deo.  867-401. 
Ths  pboioipax.  CA8B  WIS  ahibmed  in  LewU  y.  Ji)hm$,  MCaL  68S. 


Dane  v.  Gobduan. 

[24  CauroBMiik,  107.1 
Fairr  OoHTRAOKora  Joditlt  with  AirarBXB  n  PimvoxFAL  Dxbiob  ai 
between  himself  and  the  creditor,  though  he  may  be  merely  a  surety  lor 
his  co-debtor. 

8uaW»   IS  HOT  DOGHABOED  VBOM  HIB  LlABH^ITT  BT  FaILUBB  OF  OBEDirOS 

10  Sua  the  principal  debtor  when  requested  so  to  do  by  the  surety. 

DacBMrn  ov  Eqvztt  Osiainkd  at  Suit  or  Substy,  asb  Bbquirino  Gsed- 
ITOB  to  sue  principal  debtor,  is  not  a  bar  to  an  action  against  the  surety, 
though  the  creditor  fails  to  sue  the  principal  debtor,  unless  the  surety 
specifically  performs  the  conditions  imposed  by  the  decree;  and  when 
the  decree  prescribes  the  condition  that  the  surety  tender  to  the  creditor 
•  sufficient  amount  to  pay  reasonable  costs  and  expenses  in  the  soil 
against  the  principa],  a  payment  to  the  clerk  and  sheriff  of  a  suffideail 
amoont  to  pay  their  fees  in  the  contemplated  suit  is  not  a  compliance 
with  the  condition. 

Gbkditob  a  EzTTiTLSD  TO  Skliot  Hn  OwK  Attornst,  astd  Tendbr  0« 
Skbyicbs  of  AnoBirxr  is  not  equiyalent  to  furnishing  money  to  pay  ths 
expense  of  procuring  one^  under  a  decree  obtained  at  the  suit  of  a  surety, 
and  requiring  the  creditor  to  sue  the  principal,  on  the  surety  tendering 
the  creditor  a  sufficiBnt  amount  to  pay  reasonable  costs  and  expenses  in 
the  action. 

Action  oq  a  promiseory  note  against  Corduan  as  adnunis- 
tcator  of  the  estate  of  Dehameau,  deceased,  who  signed  the 
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note  as  surety  for  the  joint  maker,  Volpillac.    The  opinion 
states  the  case. 

H.  P.  Barber^  for  the  appellant. 

Quint  and  Redmond^  for  the  respondent. 

By  Court,  Sawteb,  J.  The  noted  sued  on  was  executed  in 
favor  of  the  plaintiff  by  Dehameau  as  surety  for  Volpillac, 
the  joint  maker.  After  the  maturity  of  the  note,  the  defend- 
ant, Corduan,  as  administrator  of  Dehameau,  deceased,  filed 
his  bill  againist  the  plaintiff,  Dane,  setting  up  the  circum- 
stances under  which  Dehameau  executed  the  note,  asking  a 
decree  requiring  the  plaintiff,  Dane,  to  proceed  at  once  against 
the  principal,  Volpillac,  and  collect  the  amount  due.  It  was 
accordingly  decreed  in  this  suit:  "  That  said  defendant  make 
an  immediate  demand  on  E.  Volpillac  for  the  payment  of  the 
note  executed,"  etc.;  ''that  on  said  E.  Volpillac's  refusal,  de- 
fendant commenced  legal  proceedings  against  said  Volpillac 
for  the  payment  of  said  note  and  interest  ....  within  ten 
days  from  the  filing  of  this  decree,  or  be  forever  debarred  from 
claiming  the  same  from  the  estate  of  said  C.  Dehameau,  plain- 
tiff, ....  on  the  plaintiff  tendering  to  said  defendant  a  suffi- 
cient amount  to  pay  reasonable  costs  and  expenses  in  the  suit 
against  E.  Volpillac  for  the  payment  of  the  note  aforesaid." 

The  defendant ''  deposited  with  the  clerk  and  sheriff  a  suffi- 
cient amount  to  pay  their  legal  fees  in  the  proposed  suit  of 
Dane  v.  Volpillac."  The  defendant,  by  his  attorney,  wrote  a 
letter  to  plaintiff,  in  which  he  says:  ''  Please  take  notice  that 
the  clerk's  and  sheriff's  fees  are  paid,  aud  sufficient  money  is 
in  their  hands  to  pay  all  the  costs  in  the  suit  of  E,  Dane  v.  Vol- 
pillaCy  ordered  to  be  commenced,  ....  and  you  are  hereby 
tendered  the  services  of  an  attorney  to  conduct  the  case."  To 
which  Dane,  by  his  attorney,  on  the  same  day,  replied: 
'*  When  the  order  made  in  the  case  of  /.  Corduan^  AdminiBtrar 
ior^  V.  E.  Dane  is  complied  with  on  your  part,  I  shall,  in  all 
things,  comply.  In  the  conduct  of  any  legal  business  which  I 
may  have,  I  exercise  my  privilege  of  selecting  my  own  attor- 
ney." And  he  further  emphatically  declined  the  services  of 
the  attorney  proffered. 

"  Volpillac  was  in  the  possession  of  and  exercising  rights  of 
ownership  over  property  of  the  value  of  from  five  thousand  to 
seven  thousand  dollars  in  a  store  in  the  city  of  Sonora,  Tu- 
olumne County,  for  a  period  of  about  two  months  subsequent 
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to  the  makiiig  of  the  decree  aforesaid,  and  said  property  was 
•abject  to  levy  and  attachment'' 

No  farther  proceedings  having  been  taken  bj  either  party 
under  the  decree,  this  suit  was  brought  to  recover  the  balance 
doe  on  the  note.  The  foregoing  facts,  among  others,  were  set 
up  in  the  answer,  and  having  been  established  by  evidence  on 
the  trial,  the  court  dismissed  the  suit  with  costs,  from  which 
judgment  of  dismissal  the  plaintifif  appeals,  ''on  the  ground 
that  the  decision  is  contrary  to  law  and  the  evidence  in  the 
caae,  and  that  the  defendant,  not  having  complied  with  the 
terms  of  his  decree,  was  not  entitled  to  invoke  its  aid  as  a  bar 
or  estoppel." 

On  this  state  of  facts,  two  questions  are  raised  in  the  argu- 
ment of  counsel.    The  respondent  insists : — 

1.  That  the  first  suit  and  decree  may  be  regarded  as  a  formal 
demand  Inade  by  the  surety  upon  the  creditor  to  proceed  at 
onoe  and  collect  the  debt  from  the  principal;  and  the  creditor, 
having  failed  to  proceed  against  the  principal  upon  such 
request,  at  a  time  when  he  was  solvent,  the  surety,  by  such 
&ilare,  has  been  injured,  and  is  exonerated. 

2.  That  he  has  substantially  complied  with  the  terms  of  the 
decree  on  his  part,  while  the  plaintiff  has  failed  to  prosecute, 
as  required  by  the  decree,  and  he  is  thereby  barred  from 
recovering  against  the  surety. 

As  to  the  first  question,  admitting  that  a  request  and  failure 
to  prosecute  has  been  shown,  is  the  security  exonerated  from 
liability?  Such  a  state  of  facts  did  not  discharge  the  surety  in 
England.  His  remedy  was  to  pay  the  debt  himself,  and  then 
Bue  the  principal;  or  perhaps  he  might,  by  bill  in  chancery, 
compel  the  creditor  to  proceed  against  the  principal.  Chan- 
cellor Kent  says:  "There  is  no  case  in  the  English  law  in 
which  the  personal  application  of  the  surety  to  the  creditor 
was  held  to  be  compulsory  on  the  creditor  at  the  hazard  of  dis- 
charging the  surety":  King  v.  Baldmn^  2  Johns.  Ch.  562  [8 
Am.  Dec.  424]. 

There  was  a  departure  firom  the  English  rule  on  this  subject 
in  Pain  v.  Packard,  13  Johns.  174  [7  Am.  Dec.  368],  and  in  that 
case  the  surety  was  held  to  be  discharged.  But  this  case  was 
combated  and  overruled  by  Chancellor  Kent  in  King  v.  Bald- 
irin,  2  Johns.  Ch.  654  [8  Am.  Dec.  424].  The  case  was  appealed, 
and  in  the  court  of  errors  reversed  by  the  casting  vote  of  the 
lieutenant-governor,  who,  like  many  senators  voting  on  the 
question,  was  a  layman.     This  fact  detracts  very  much  from 
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ibe  weight  of  the  decision  as  authority,  and  the  arguments  of 
Chancellor  Kent  in  the  court  of  chancery,  and  of  Senator  Van 
Vechten  in  the  court  of  errors,  against  the  principle  announced 
in  the  case  appear  to  us  to  be  conclusive.  The  courts  of  New 
York  have  since  followed  the  case  of  King  y.  Baldvnfiy  2  Johns. 
Ch.  554  [8  Am.  Dec.  424],  while  they  have  disapproved  of  the 
principle  established  by  it.  Mr.  Justice  Cowen,  in  commenting 
on  this  case  in  Herrick  v.  Bont,  4  Hill,  656,  says:  ''  What  prin- 
ciple such  a  defense  should  ever  have  found  to  stand  upon  in 
any  court,  it  is  difficult  to  see.  It  introduces  a  new  term  into 
the  creditor's  contract.  It  came  into  this  court  without  prece- 
dent, was  afterward  repudiated  even  by  a  court  of  chancery, 
as  it  always  has  been,  both  at  law  and  in  equity,  in  England, 
but  was  restored  on  a  tie  in  the  court  of  errors,  turned  by  the 
casting  vote  of  a  layman.  Piatt,  J.,  and  Yates,  J.,  took  that 
occasion  to  acknowledge  they  had  erred  in  Pain  v.  Packard^ 
13  Johns.  174  [7  Am.  Dec.  368],  as  Senator  Van  Vechten  showed 
most  conclusively  that  the  whole  court  had  done."  Yet  he  fol- 
lowed the  case,  on  the  ground  "that  the  error  had  become 
inveterate." 

The  courts  of  Pennsylvania  have  also  followed  King  v.  Bald- 
wiuy  2  Johns.  Ch.  554  [8  Am.  Dec.  424],  but  they  assign  as  a 
reason  for  so  doing,  that  in  Pennsylvania  there  is  no  court 
of  chancery,  and  the  common-law  courts  exercise  chancery 
powers  to  a  very  limited  extent, — that  for  this  reason  a  surety 
in  that  state  cannot,  as  in  other  states,  compel  the  creditor  to 
sue  the  principal.  He  is  therefore  without  remedy,  unless 
he  can  protect  himself  in  this  mode.  In  some  other  states, 
King  v.  Baldwin,  supra,  has  also  been  followed.  In  some,  the 
rights  and  remedies  of  sureties  are  regulated  by  statute;  and 
in  others,  the  doctrine  of  King  v.  Baldvnn,  supra,  has  been 
entirely  repudiated:  Bull  v.  AUen,  19  Conn.  106;  2  Am.  Lead. 
Cas.  270,  and  cases  cited;  1  Parsons  on  Notes  and  Bills,  236, 
and  notes  and  cases  cited. 

When  a  party  contracts  jointly  with  another,  as  in  this  case, 
as  between  himself  and  the  creditor,  he  is  a  principal  debtor, 
— he  expressly  undertakes  to  pay  the  debt.  It  is  his  duty, 
both  morally  and  legally,  to  pay  it;  and  we  are  of  the  opinion 
that  the  weight,  both  of  authority  and  reason,  is  decidedly  in 
fiEtvor  of  the  proposition  that  the  failure  of  the  creditor  to  sue 
when  requested  so  to  do  by  the  surety  does  not  operate  to  dis- 
charge the  surety  from  his  liability.  This  was  evidently  the 
opinion  of  the  late  supreme  court  of  this  state:  Hariman  y. 
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BurUngame^  9  Cal.  561,  and  Humphreys  v.  CranSj  5  Id.  175. 
And  there  is  less  necessity  for  following  a  contrary  doctrine  in 
this  state,  for  the  reason  that  the  practice  act  furnishes  to  the 
surety  a  more  ample  remedy  than  he  formerly  had,  even  in 
courts  of  equity,  for  he  can  himself  bring  a  suit  against  the 
creditor  and  principal  debtor  and  compel  the  latter  to  pay 
the  debt:  Practice  Act,  527.  The  action  contemplated  by  this 
section  was  doubtless  intended  as  a  substitute  for  the  proceed- 
ing in  chancery  to  compel  the  creditor  to  sue,  and  it  may  be 
doubted  whether  any  other  action  by  the  surety  against  the 
creditor  is  allowed  in  our  state. 

As  to  the  second  point:  admitting  the  decree  to  be  sufficiently 
specific  in  its  provisions  to  be  valid,  of  which  there  is  much 
room  for  doubt,  we  do  not  think  the  defendant  complied  with 
its  terms.  To  render  the  decree  available  as  a  bar,  it  was 
necessary  for  him  to  perform  specifically  the  conditions  im- 
poeed  by  it;  and  the  condition  was,  that  he  should  tender  '^  to 
said  defendant  [plaintiff  in  this  suit]  a  sufficient  amount  to 
pay  reasonable  costs  and  expenses  in  the  suit  against  E.  Vol- 
pillac,"  etc.  He  is  not  at  liberty  to  do  something  else,  which 
he  may  deem  to  be  equivalent  to  making  a  tender  to  the  de- 
fendant in  the  decree;  he  must  do  the  specific  thing  required 
by  it.  Paying  to  the  clerk  and  sheriff  a  sufficient  amount  U» 
pay  their  fees  in  the  contemplated  suit  is  not  the  same  thing 
as  tendering  it  to  Dane:  Dubois  v.  Dubois j  6  Cow.  494.  Or  if 
00,  it  is  certainly  not  the  same  thing  as  tendering  to  Dane  "  a 
sufficient  amount  to  pay  reasonable  costs  and  expenses  in  the 
suit,"  etc.  There  are  other  costs  than  clerk's  and  sheriff's 
fees  (even  admitting  payment  to  them  of  their  fees  to  be  a 
good  tender  under  the  decree,  which  we  are  not  prepared  to 
do),  such  as  witness  and  jury  or  referee  fees,  to  say  nothing  of 
the  expense  of  procuring  an  attorney;  and  the  tender  of  the 
services  of  an  attorney  is  not  equivalent  to  furnishing  money 
to  pay  the  expense  of  procuring  one.  The  plaintiff  was  enti- 
tled to  select  his  own  attorney:  Peck  v.  Acker ^  20  Wend.  605. 
If  the  defendant  desired  to  select  his  own  attorney,  or  super- 
intend the  disbursements  of  the  costs  and  expenses  of  the  suit, 
he  could  have  done  so  by  bringing  his  suit  under  section  627 
of  the  practice  act,  and  making  the  principal  as  well  as  the 
creditor  a  party.  In  that  mode,  also,  he  could  just  as  well 
have  accomplished  his  whole  object  by  a  single  action,  instead 
of  subjecting  himself  and  the  creditor  to  the  trouble  and  ex* 
pense  of  litigating  a  second  suit.    Bat  he  has  chosen  to  pursue 
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%  different  course,  and  he  must  rely  for  his  discharge  strictlj 
upon  the  terms  of  his  decree.  Having  failed  to  comply  with 
those  terms,  the  decree  can  afford  him  no  protection. 

Under  the  views  we  have  taken  of  the  case,  the  court  erred 
in  dismissing  the  complaint,  and  rendering  judgment  for  the 
defendant. 

There  are  other  matters  set  up  in  the  answer  which  may, 
perhaps,  constitute  a  good  defense;  but  they  do  not  appear, 
from  the  transcript,  to  have  been  proved.  But  no  point  is 
made  on  these  matters,  and  we  do  not  pass  upon  them. 

Judgment  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

FOBBBABANOB    OB    BbLAT   XM    SuTNO    PBIHCIPAL,   WHBTHEB    DOCHABGBS 

SuBBTT:  See  Dicterson  v.  Ripley  Ccunty,  G3  Am.  Dec.  373,  and  cases  cited  in 
the  note  380.  The  principal  case  is  cited  to  the  point  that  a  surety  is  not 
discharged  by  the  failure  of  the  creditor  to  sne  the  principal  upon  request^ 
though  the  principal  afterwards  becomes  insolvent,  the  remedy  of  the  sorety 
being  to  pay  the  debt,  and  proceed  himself  against  the  principal:  H<xjfe»  t. 
Jotepfd,  26  Gal  643;  SkhdY,  CarrUlo,  42  Id.  600,  607. 

Whxthbb  Pbbsoh  Sioniho  as  Pbdyoipal  may  be  shown  by  parol  to 
have  signed  as  sorety  only,  see  Lewl$  v,  Haarvefft  69  Am.  Dec  280,  and  note 
292;  Bur1»  v.  Cruger,  68  Id.  102;  Carpenter  v.  KSng^  43  Id.  406;  McOee  v. 
Prou^,  43  id.  409;  Exeter  Bank  v.  StoweO,  41  Id.  716;  Harris  v.  Brooke,  32  Id. 
264,  and  note  266;  JMckereon  v.  Bipleif  County,  63  Id.  373,  and  note  380.  The 
principal  case  is  cited  to  the  point  that  in  an  action  on  a  promissory  note 
against  several  joint  makers,  neither  can  show  in  defense  i^t  as  between 
him  and  the  other  joint  makers,  he  was  only  a  surety;  bat  as  to  the  payee  or 
holder,  they  are  all  principals:  Shrieer  v.  Lonf^oy,  32  OaL  677;  Damon  ▼.  Par* 
dow,  34  Id.  280. 


Estate  op  Harlan. 

[24  Caupobnia,  182.] 

Pbobatb  Coxtbt  of  Ck>Tnrnr,  of  Whioh  Dbgbdbnt  was  Bmidbiit  at  Tna 
OF  RIB  Dbath,  alone  has  jurisdiction  of  the  administratioin  of  his  estate, 
and  the  inclusion  of  the  portion  of  the  county  of  which  he  was  a  resident 
within  the  boundaries  of  a  new  county  formed  after  his  death,  will  not 
transfer  that  jurisdiction  to  the  probate  court  of  the  new  county. 

RmDBNOK  OF  Party  at  Timb  of  his  Dbath,  abd  bot  Situatiob  of  Ba- 
TATB,  is  the  test  of  probate  jurisdiction. 

Petition  for  letters  of  administration.    The  opinion  states 
the  case. 

Rhodes  and  Drake,  for  the  appellant. 

Pratt  and  Clarke,  and  E.  B.  Carpeniier  and  H.  K.  W.  Clark^ 
for  the  respondents.  « 
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By  Coarty  Sawtbb,  J.  George  Harlan  died  inteBtate,  in  the 
eoontj  of  Santa  Clara,  in  July,  1850.  Immediately  before 
and  at  the  time  of  his  death,  Harlan  resided  at  the  mission 
of  San  Jo0^,  which  was  at  that  time  in  the  county  of  Santa 
Qara.  In  March,  1853,  by  an  act  of  the  legislature,  the 
ooonty  of  Alameda  was  formed  out  of  territory  taken  in  part 
from  the  county  of  Santa  Clara.  The  territory  so  taken  from 
the  county  of  Santa  Clara  included  the  land  on  which  said 
Harlan  resided  at  the  time  of  his  death,  and  the  place  of  said 
Harlan's  residence  at  that  time  has  oyer  since  been,  and  it 
now  is,  in  the  county  of  Alameda. 

In  June,  1863,  the  appellant,  Charles  Halsey,  filed  his  peti- 
tion in  the  probate  court  of  Santa  Clara  County,  stating, 
among  other  things  necessary  to  entitle  him  to  letters  of  ad- 
ministration, that  Harlan  died  intestate  in  Santa  Clara 
County,  leaving  real  estate  of  great  value  in  the  county  of 
San  Francisco;  that  said  Harlan  at  the  time  of  his  death  was 
a  resident  of  Santa  Clara  County,  and  concluding  with  a 
prayer  that  letters  of  administration  be  issued  to  him.  This 
application  was  opposed  by  sundry  parties  claiming  to  be  in- 
terested in  the  estates,  as  heirs  or  otherwise,  on  the  ground, 
among  others,  that  the  probate  court  of  Santa  Clara  County 
had  no  jurisdiction,  for  the  reason  that  the  place  of  residence 
of  Harlan  at  the  time  of  his  death  was  no  longer  in  the  county 
of  Santa  Clara,  but  at  the  time  of  the  said  application  was 
a  part  of  the  county  of  Alameda.  The  petition  was  denied 
on  that  ground  alone,  and  the  only  question  presented  by  the 
record  is,  "whether  the  probate  court  of  the  county  of  Santa 
Clara  has  jurisdiction  of  the  estate  of  the  said  Qeorge  Harlan, 
deceased,  and  can  grant  letters  of  administration  upon  said 
estate;  or  whether  such  jurisdiction  is  in  the  county  of  Ala- 
meda.'' 

The  act  of  1850  relating  to  this  subject  provides  that  'Met- 
iers testamentary  or  of  administration  shall  be  granted:  1.  In 
the  county  of  which  the  deceased  was  a  resident  at  or  imme- 
diately previous  to  his  death,  in  whatever  place  his  death  may 
have  happened."  The  same  provision  is  contained  in  the  act 
now  in  force. 

The  mission  of  San  Jos^  continued  to  form  a  part  of  Santa 
IMara  County  for  three  years  after  the  death  of  Harlan,  and 
during  all  that  time  the  only  court  that  could  take  jurisdic* 
tion  of  the  administration  of  his  estate  was  the  probate  court 
of  Santa  Clara  County.    That  county  still  exists,  and  its 
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county  goyemment  has  been  continued  to  the  present  time. 
Its  territorial  limits  have  been  somewhat  curtailed,  it  is  true, 
but  its  legal  identity  is  the  same.  The  change  in  boundaries 
cannot  affect  the  fact  that  Harlan  died  in  Santa  Clara  County; 
and  this  is  one  of  the  jurisdictional  facts  prescribed  by  the 
statute.  All  the  jurisdictional  facts,  then,  once  existed,  and 
the  probate  court  of  that  county,  upon  a  proper  presentation 
of  those  facts,  would  at  one  time  have  been  authorized  to 
take,  and  it  in  fact  did  take,  cognizance  of  the  administration 
of  the  estate.  Unless  something  has  occurred  to  oust  that 
tribimal  of  its  right,  it  still  exists;  and  we  find  nothing  in  the 
law  withdrawing  the  jurisdiction  from  the  probate  court  of 
Santa  Clara  County,  unless  the  mere  fact  that  the  tract  of 
land  on  which  Harlan  resided  at  the  time  of  his  death  has 
been  taken  from  the  county  of  Santa  Clara,  and  in  connection 
with  other  territory  erected  into  the  new  county  of  Alameda, 
works  such  a  result.  We  do  not  see  that  this  result  necessa- 
rily follows.  There  is,  in  the  nature  of  things,  no  necessary 
connection  between  the  land  and  the  jurisdiction.  It  was 
found  convenient  to  establish  some  uniform  test  of  jurisdic- 
tion, and  the  legislature  adopted  the  arbitrary  one  of  making 
the  residence  of  the  party  at  the  time  of  his  death  that  test, 
although  his  property  might  be,  as  in  this  instance,  to  a  great 
extent  in  some  other  locality. 

When  a  party  dies,  the  jurisdiction  to  administer  upon  his 
estate,  under  the  provisions  of  the  act,  becomes  fixed  in  the 
county  of  the  residence  of  the  decedent.  The  legal  identity 
of  the  county  may  continue,  notwithstanding  its  territorial 
limits  may  be  modified.  In  contemplation  of  law,  the  legal 
entity  known  as  the  county  of  Santa  Clara  is  the  same  with 
that  which  existed  prior  to  1853,  at  the  time  when  the  situs 
of  the  jurisdiction  upon  the  estate  of  Harlan  became  fixed. 
In  organizing  the  new  county  of  Alameda,  no  provision  was 
made  for  transferring  to  the  new  county  the  jurisdiction  to 
Administer  the  estates  of  those  who  had  already  died  in  the 
county  of  Santa  Clara.  Provision  is  made  for  transferring 
certain  records  and  certain  legal  proceedings  of  a  local  char- 
acter from  the  county  of  Santa  Clara  to  the  county  of  Ala- 
meda: Laws  of  1853,  p.  69,  sees.  16, 17.  It  is  insisted  that 
this  case  is  embraced  in  the  term  ^^  subject-matter,"  used  in 
section  16.  We  think  not  If  the  estate  is  the  "  subject- 
matter  "  of  this  proceeding,  then  all  of  the  estate  now  remain- 
ing, and  consequently  the  subject-matter,  appears  to  be  situate 
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in  the  ooanly  of  San  Francisco,  and  not  in  either  of  the  coun- 
ties of  Santa  Clara  or  Alameda.  The  residence  of  the  party 
at  the  time  of  his  death,  and  not  the  situation  of  the  estate, 
is  the  test  of  jurisdiction. 

The  provisions  of  the  act  cited  clearly  do  not  embrace  cases 
like  the  one  under  consideration.  Had  the  legislature  in- 
teoded  to  include  such  cases,  they  doubtless  would  have  made 
provision  for  them.  No  such  provision  was  made,  and  the 
presumption  from  the  fact  of  this  omission,  if  any  presump- 
tion can  be  indulged,  is  that  the  legislature  did  not  intend  to 
deprive  the  probate  court  of  Santa  Clara  County  of  jurisdic- 
tioQ  in  those  cases  in  which  the  right  to  take  jurisdiction  had 
already  become  fixed  in  the  county  of  Santa  Clara,  by  the 
death  of  a  party  while  a  resident  of  that  county.  In  con- 
sidering the  question  in  the  light  of  authority,  we  have  found 
but  one  case  directly  in  point.  In  the  matter  of  Bughee  v. 
Smrrogate  of  Yatea  County,  2  Cow.  471,  the  precise  question 
aroee  under  a  similar  statutory  provision.  A.  Bugbee  died 
while  a  resident  of  the  town  of  Benton,  in  the  county  of  On- 
tario. Subsequent  to  his  death,  the  town  of  Benton,  in  con- 
nection with  several  other  towns,  was  erected  into  the  county 
of  Yates.  An  application  was  made  to  the  surrogate  of  the 
new  county  of  Yates  for  letters  of  administration.  The  sur- 
rogate having  doubts  as  to  his  jurisdiction,  refused  the  letters, 
and  the  parties  interested  applied  to  the  supreme  court  for  a 
fnandamus  to  compel  him  to  act.  The  supreme  court  held 
that  ^'the  surrogate  of  Yates  County  had  no  jurisdiction"; 
that  '^  Alva  Bugbee  was,  at  the  time  of  his  death,  an  inhabitant 
of  the  county  of  Ontario,  and  granting  letters  of  administra- 
tioa  pertained  to  the  surrogate  of  the  latter  county." 

For  the  reasons  stated,  and  upon  the  authority  of  the  case 
cited,  we  hold  that  the  probate  court  of  Santa  Clara  County 
has  jurisdiction,  without  reference  to  the  question  as  to  the 
validity  of  the  proceedings  taken  in  the  matter  of  Harlan's 
estate  in  that  county  prior  to  the  year  1853. 

This  view  makes  it  unnecessary  to  consider  the  points  made 
upon  those  proceedings,  supposed  to  bear  upon  the  present 
question. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
forttier  proceedings. 

Rhodes,  J.«  having  been  of  counsel,  did  not  sit  in  the  case. 

WA/am  09  DiATH  ov  IiiRavAm  jony  or  heb  Residsiict  wxthdv  Cmnm 
,  togiTvpiob«to  oourt  iorisdiction:  Hat/neB  y.lfedb,  70  Am.  Deo.  708^ 
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Ex   PABTB   YaLB. 

TuD  ''Offioi''  AHD  ''PuBLXo  Tkubt"  ab  Vved  DT  8KII0ir  8^  AnTinui 
11  ov  CtojiBTiTUTiON  OT  Oalivobhia,  pxesoribiiig  the  oath  to  be  takenae 
a  qualification  for  any  office  or  public  trusty  have  nlatian  only  to  thcee 
penoQi  and  dntiee  that  are  of  a  pnblic  nature. 

ATTOBHSr   AT    LaW    IS    ROT  "OllIOKB,"   AXD    DOM    ROT    HOLD    *'POBU0 

Trust  **  in  the  oonstitational  senee  of  those  tenns. 

liANNXB,  TbBMB,  and  Ck)RD]TI0R8  OF  AtTOBNXT'S  ADMIBSIOir  TO  PftACTlDI^ 

and  of  hia  continuing  in  practice,  as  well  as  his  powers,  duties,  and  privi- 
leges, are  proper  subjects  of  legislatiTe  control,  to  the  same  extent  and 
sabject  to  the  same  Umitations  as  any  other  profession  or  business  that 
is  created  or  regulated  by  statote. 
Ltoiblatitbb  mat  Riquirb  as  CoNDinoH  PBiOKpawT  TO  Attobrst's  Ad- 
mission to  Pbaoikji,  or  to  his  continuance  in  practice,  the  taking  of  the 
oath  prescribed  in  the  act  "to  exclude  traitors  and  alien  enemies  firam 
the  courts  of  justice  in  civil 


Motion  to  submit  case  on  briefisk  The  opinion  states  the 
case. 

By  Court,  Rhodes,  J.  Gregory  Yale,  the  attorney  for  the 
appellants  in  the  case  of  Lent  v.  MorrtUj  25  Cal.  492,  now 
pending  in  this  court,  filed  a  motion  in  writing  to  submit  the 
said  case  to  the  court  on  the  briefs  on  file,  which  motion  is  as 
follows: — 

^^Lent  V.  Morrill  et  al. — Supreme  Court,  January  Term,  1864. 
Gregory  Yale,  an  attorney  of  this  court,  having  been  admitted 
as  an  attorney  and  counselor  of  this  court,  since  its  organiza- 
tion  under  the  constitution  of  the  state,  and  having  taken  the 
oath  to  support  the  constitution  of  the  United  States  and  of 
the  state  of  California,  and  otherwise  conformed  to  the  rules 
of  this  court  as  an  attorney,  now  moves  the  court  to  submit 
the  case  to  the  court  on  the  briefs  on  file,  by  consent  of  the  at- 
torney for  the  respondent. 

"Gregory  Yale,  for  appellants. 

"Sacramento,  February  11,  1864." 

Whereupon,  John  F.  Swift,  one  of  the  attorneys  for  the  re- 
spondent, made  and  filed  his  objection  in  writing  to  the  ap- 
pearance of  said  Gregory  Yale  as  an  attorney  at  law,  which 
objection  is  as  follows: — 

"Gregory  Yale,  not  having  taken  the  oath  prescribed  by  the 
act  of  the  legislature,  approved  April  25, 1863,  entitled  'An  act 
to  exclude  traitors  and  alien  enemies  from  the  courts  of  jus- 
tice in  civil  cases,'  as  an  attorney,  has  no  right  to  appear  in 
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the  above-entitled  cause,  for  the  purpose  of  said  motion,  and  ! 
object  to  his  appearance  in  the  capacity  of  attorney  until  he 
takes  the  said  oath.  John  F.  Swift,  for  respondent." 

Yale  appeared  in  person,  and  haying  admitted  he  had  not 
taken  the  oath  prescribed  by  said  act  of  the  legislature  to  be 
taken,  by  attorneys  at  law,  contended  that  the  act  referred  to 
in  the  objection  interposed  by  Swift  was  unconstitutional,  and 
therefore  void. 

The  questions  arising  upon  this  proceeding  were  fiilly  argued, 
both  orally  and  in  briefis,  before  the  supreme  court  in  the  case 
of  Cohen  Y.  Wrighty  22  Cal.  293;  and  though  a  very  elaborate 
opinion  was  rendered  by  Mr.  Justice  Crocker,  which  was  con- 
coned  in  upon  the  most  material  points  by  Mr.  Justice  Norton, 
it  was  considered  proper  to  permit  the  questions  to  be  again 
argued  upon  the  motion  and  objection  in  writing,  as  there  was 
no  record  in  this  court  of  the  motion  or  proceeding  upon  which 
the  opinion  in  the  case  of  Cohen  v.  Wright,  supra^  was  rendered. 

No  brief  has  been  filed  by  Gregory  Yale,  or  by  the  attorney- 
general,  who  appeared  in  support  of  the  objection  of  Swift, 
and  it  is  not  deemed  necessary  to  discuss  in  detail  the  several 
propositions  urged  in  argument,  but  it  will  be  sufficient  to 
announce  the  conclusions  of  the  court  upon  those  propositions 
that  are  decisive  of  the  question  as  to  the  constitutionality  of 
the  act  referred  to,  so  far  as  the  same  relates  to  attorneys  at 
law. 

The  term  ''  office  "  and  ''  public  trust,"  as  used  in  section  3, 
article  11,  of  the  state  constitution  are  nearly  synonymous, — at 
least  the  term  "  public  trust "  is  included  in  the  more  compre- 
hensive term  ^'  office."  Those  duties  and  responsibilities  of  a 
public  character  that  are  temporarily  or  specially  devolved 
upon  persons,  may  be  more  appropriately  denominated  public 
trusts  than  offices;  yet  the  persons  discharging  such  duties  or 
assuming  those  responsibilities  are  officers.  The  form  of  the 
oath  prescribed  by  the  constitution,  as  the  only  oath  to  be 
taken  by  officers  and  persons  executing  public  trusts,  the  last 
part  of  which  is:  "  That  I  wiU  faithfully  discharge  the  duties 

of  the  office  of according  to  the  best  of  my  ability,"  clearly 

indicates  that  the  person  who  executes  a  public  trust  was 
deemed  by  the  constitution  to  be  an  officer. 

The  terms  ^'  office  "  "  office  and  public  trust,"  as  employed 
in  the  constitution,  have  relation  only  to  those  persons  and 
duties  that  are  of  a  public  nature.  This  subject  was  ably  con- 
by  the  supreme  court  of  New  York:  In  the  Matter  oj 
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Oaths  to  be  Taken  by  Attorneys  and  CotmselorSy  20  Johns.  492,  in 
which  a  question  arose  whether  the  act  to  suppress  dueling, 
passed  in  1816,  had  been  repealed  by  the  constitution  adopted 
in  1821.  The  oath  required  by  that  constitution  was  in  every 
essential  particular  the  same  as  that  in  ours,  and  was  pre- 
scribed for  the  same  class  of  officers.  The  act  to  suppress 
dueling  required  every  officer  (with  certain  exceptions),  and 
every  person  who  should  be  admitted  as  a  counselor,  attorney, 
or  solicitor,  to  take  the  oath  that  he  had  not  been  engaged  in 
a  duel,  etc.  Mr.  Justice  Piatt,  in  that  case,  says:  '^  The  point 
is  simply  whether  an  attorney  or  counselor  holds  an  office  or 

public  trust,  in  the  sense  of  the  constitution In  my 

judgment,  an  attorney  or  counselor  does  not  hold  an  office;, 
but  exercises  a  privilege  or  franchise.  As  attorneys  or  coun- 
selors they  perform  no  duties  on  behalf  of  the  government, — 
they  execute  no  public  trust." 

An  officer,  as  defined  by  Webster,  is  ^*  a  person  commi»- 
sioned  to  perform  any  public  duty."  An  attorney  at  law  is 
not  such  an  officer;  and  in  our  opinion,  he  is  not  an  officer  in 
the  constitutional  sense  of  the  term,  and  does  not  hold  a  public 
trust.  On  this  point,  we  fully  concur  with  Justices  Crocker 
and  Norton  in  Cohen  v.  Wright,  22  Cal.  293. 

The  manner,  terms,  and  conditions  of  their  admission  to 
practice,  and  of  their  continuing  in  practice,  as  well  as  their 
powers,  duties,  and  privileges,  are  proper  subjects  of  legislative 
control  to  the  same  extent,  and  subject  to  the  same  limitations 
as  in  the  case  of  any  other  profession  or  business  that  is  created 
or  regulated  by  statute. 

It  is  held  by  this  court,  in  People  v.  Coleman^  4  Cal.  46  [60 
Am.  Dec.  581],  and  confirmed  in  many  subsequent  cases,  that 
''  the  constitution  of  this  state  is  not  to  be  considered  as  a  grant 
of  power,  but  rather  as  a  restriction  upon  the  power  of  the 
legislature;  and  that  it  is  competent  for  the  legislature  to  exer- 
cise all  powers  not  forbidden  by  the  constitution  of  the  state, 
or  delegated  to  the  general  government,  or  prohibited  by  the 
constitution  of  the  United  States."  There  is  no  provision  of 
the  constitution  directly  restricting  the  legislature  from  exer- 
cising plenary  control  over  the  qualifications,  admission,  oath, 
or  duties  of  attorneys  at  law,  and  in  our  opinion,  no  such  re- 
striction arises  by  implication;  and  it  therefore  follows  that 
the  legislature  may  lawfully  require,  as  a  condition  to  their 
admission  to  practice,  or  their  continuance  in  practice,  tb» 
taking  of  the  oath  prescribed  in  the  act  under  consideration. 
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or  at  their  pleasure  may  dispense  with  all  oonditaoofl  and 
oatha. 

It  is  therefore  ordered  that  the  said  objeetloQ  of  the  said 
Swift  be  sustained,  and  that  the  said  Gregory  Yale  be  not  per^ 
mitted  to  practice  in  this  court  as  an  attorney  at  law,  until  he 
shall  have  taken  and  filed  in  the  office  of  the  county  clerk  of 
the  county  in  which  he  resides  the  oath  prescribed  for  attorneys 
At  law  in  the  above-mentioned  act. 


What  b  ''Qnica'*---!Ibianbj6c^  is  fiiUy  treated  in  the  note  to  iSi^^ 
AittOTH^  72  Am.  Deo.  17S-i89;  attoRkeys  at  law:  72  Id.  184. 

LiCENSB  TO  PRAcncB  IiAw  IB  VOT  ComnuoTy  bat  a  mere  naked  grant  of  a 
pririlege  which  the  state  may  revoke,  or  upon  the  exercise  of  which  it  may 
impose  sach  oonditions  as  are  deemed  proper,  or  as  are  demanded  by  the  pab- 
lie  interest:  BimtmoM  t.  Staief  49  Am.  Dec  181.  And  accordingly,  an  act 
imposing  a  tax  on  lawyers  was  held  to  be  ccnstitational:  Id. 


Ashley  u  Yisohbb. 

[24  Cauvobhia,  822.1 

ICxBs  BacnPT  vob  Moitet  ib  not  Coktraot,  Ain>  dobb  mot  Import  Prom- 
131^  oblxgation,  or  liability;  and  an  action  thereon  is  therefore  barred  in 
two  years  by  the  statate  of  Umitations. 

RmsKor  vor  Mohrt  Statuio  that  Monet  ib  to  bx  Appleed  to  Aooount 
or  Pkbson  from  whom  it  is  received,  partakes  of  the  doable  charactei 
of  a  receipt  and  oontractp  and  shows  npon  its  face  a  liability  to  account, 
and  an  action  thereon  is  not  barred  by  the  statate  of  limitations  until 
the  expiration  of  four  years. 

Action  by  Ashley,  administrator  of  the  estate  of  John  -Mor- 
rison, deceased,  against  Vischer,  commenced  on  the  23d  of 
Febroary,  1859.    The  opinion  states  the  case. 

Henry  H.  Haighiy  for  the  plaintiff  and  appellant. 
Sidney  L.  Johnson^  for  the  defendant  and  appellant. 

By  Court,  Sawteb,  J.  The  question  in  this  case  is,  whether 
under  the  statute  of  limitations  the  two  causes  of  action  set 
out  in  the  complaint  are  barred  in  two  or  four  years.  The 
following  are  the  instruments  to  be  construed: — 

^  Received  of  John  Morrison,  I2sq.,  the  sum  of  two  thousand 
seven  hundred  and  fifty  dollars.  San  Francisco,  February  24| 
1855. 

**  ($2,750.)  Edwabd  Vtsobeb." 

Am.  Dxc.  Vol.  LXXXV-6 
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^'Thifl  is  to  state  that  I  am  holder  of  thiBe  checks  on  Page, 
Bacon,  A  Co.  (vui,  $380.70,  $514.40,  $227.44),  amoonting  to 
eleven  hundred  and  twenty-two  dollars  and  rixty-three  cents, 
to  be  converted  into  cash  as  best  possible,  and  to  be  applied  to 
the  account  of  John  Morrison.  San  Francisco,  Febmary  24, 
1855. 

''($1,122.63.)  Edward  Vischeb." 

The  court  below  held  that  an  action  to  recover  the  money 
referred  to  in  the  first  instrument  was  barred  in  two  years;  in 
the  last,  not  till  four  years;  and  accordingly  entered  judgment 
in  favor  of  defendant  on  the  first  and  against  him  on  the 
second.    Both  parties  have  appealed. 

A  party  may  commence,  '*  within  four  years,  an  action  upon 
any  contract,  obligation,  or  liability,  founded  upon  an  instru- 
ment in  writing;  ....  within  two  years,  an  action  upon  a 
contract,  obligation,  or  liability  not  founded  upon  an  instru- 
ment in  writing,  except  an  action  on  an  open  account  for 
goods,  wares,  and  merchandise,  and  an  action  for  any  article 
charged  in  a  store  account "  :  Wood's  Digest,  p.  47,  sec.  17. 

The  first  instrument  is  a  receipt  for  a  specified  sum  of 
money, — a  mere  naked  acknowledgment  that  so  much  money 
had  been  received.  There  is  no  contract  connected  with  it,  — 
no  promise  or  undertaking  in  regard  to  it.  It  is  a  mere  naked 
acknowledgment,  without  any  intimation  as  to  the  character 
in  which  the  money  was  received,  or  of  any  intention  or  pur- 
pose with  respect  to  its  future  disposition.  It  does  not  appear 
to  whom  the  money  belonged.  As  an  instrument  of  evidence, 
a  mere  receipt  is  governed  by  rules  diflerent  from  those  ap- 
plicable to  other  writings  expressing  contracts  or  obligations; 
and  this  fact  serves  to  illustrate  the  character  of  the  instru- 
ment under  consideration.  As  an  acknowledgment  of  pay- 
ment or  delivery,  it  would  be  merely  prima  facie  evidence  of 
the  fact,  and  not  conclusive.  The  feict  it  recites  might,  there- 
fore, be  contradicted  by  other  evidence.  A  receipt  may  have 
connected  with  it — embodied  in  the  same  instrument — a  con- 
tract to  do  something  else;  and  in  that  case,  it  would  possess 
a  double  character.  As  a  receipt,  it  might  be  contradicted; 
while  as  a  contract,  it  would  stand  on  the  footing  of  all  other 
contracts  in  writing,  and  could  not  be  contradicted  or  varied 
by  oral  testimony:  1  Greenl.  Ev.,  sec.  305.  And  the  reason 
why  a  different  rule  of  evidence  is  applied  to  a  mere  receipt 
seems  to  be  because  it  is  not  in  any  sense  a  contract,  as  it  does 
not  express  or  import  a  promise,  obligation,  or  liability.     It  is 
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an  admisaion  only,  npon  which  other  parties  do  not  ordinarily 
act»  and  are  not  liable  to  act  to  their  prejudice:  Id.,  eec.  212; 
1  Phill.  Ev.  474,  note  131. 

Profeaaor  Parsons  says:  ''A  receipt  for  money  is  peculiarly 
open  to  evidence.  It  is  only  prima  facie  evidence  either  that 
the  sum  stated  has  been  paid,  or  that  any  sum  whatever  was 
paid.  It  is,  in  fact,  not  regarded  as  a  contract,  and  hardly  as 
an  instrument  at  all,  and  has  but  little  more  force  than  the 
oral  admissions  of  the  party  receiving.  But  this  is  true  only 
of  a  simple  receipt  It  often  happens  that  a  paper  which  con- 
tains a  receipt,  or  recites  the  receiving  of  money  or  of  goods, 
contains  also  terms,  conditions,  agreements,  or  assignments. 
Such  an  instrument,  as  to  everything  but  the  receipt,  is  no 
more  to  be  affected  by  extrinsic  evidence  than  if  it  did  not 
contain  the  receipt;  but  as  to  the  receipt  itself,  it  may  be 
varied  or  contradicted  by  extrinsic  testimony,  in  the  same 
manner  as  if  it  contained  nothing  else":  2  Parsons  on  Con- 
tracts, 68. 

In  the  instrument  under  consideration,  no  promise  or  obli- 
gation is  expressed.  Unless  a  promise  or  obligation  is  im- 
plied by  law  from  the  mere  acknowledgment  of  the  receipt  of 
the  money,  no  liability  is  imported  on  the  face  of  the  instru- 
ment. 

Hr.  Phillips,  in  his  work  on  evidence,  vol.  3,  p.  426,  edition 
of  1859,  says:  "In  order  to  recover  under  a  count  for  money 
lent,  it  will  not  be  sufficient  merely  to  prove  the  receipt  of 
money  from  the  plaintiff  by  the  defendant,  since  the  presump- 
tion of  law  is,  that  money,  when  paid,  is  in  liquidation  of  an 
antecedent  debt"  And  several  authorities  are  cited  where 
money  had  been  paid  on  checks:  See  also  HeadUy  v.  Reedy  2 
Cal.  325;  1  Greenl.  Ev.,  sec.  38,  and  cases  cited.  The  princi- 
ple applicable  to  checks  is  the  same  as  in  this  case,  for  it 
matters  not  whether  the  evidence  is  a  check  or  a  written 
acknowledgment  of  the  receipt  of  the  money,  so  long  as  the 
evidence  only  extends  to  the  fact  of  the  receipt  of  money  from 
one  party  by  another. 

All  this  instrument  shows  is  the  receipt  of  money  from  Mor- 
rison by  the  defendant, — precisely  what  is  stated  in  the  rule 
as  laid  down  by  the  authorities  cited.  Under  this  rule  (and 
we  think  it  correct),  no  promise  or  obligation  is  imported  by 
the  instrument.  No  liability  can  fairly  be  implied  from  its 
terms.  If  there  was  any  contract,  or  promise,  or  liability,  it 
arises  from  facts  entirely  outside  of  this  receipt    By  itself,  it 
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ifl  not  evidence  of  a  dele.  It  does  not  acknowledge  or  state  a 
fact  from  which  the  law  implies  an  obligation,  and  we  do  not 
think  that  a  liability  can  be  said  to  be  '^  founded  upon  an  in- 
strument of  writing,"  from  the  terms  of  which  the  law  does  not, 
prima  faciei  imply  any  liability  whatever.  The  first  cause 
of  action  is  therefore  subject  to  the  two  years'  limitation,  and 
is  barred. 

Second. — The  second  instrument  contains  these  words:  ^'To 
be  converted  into  cash  as  best  possible,  and  to  be  applied  to 
the  account  of  John  Morrison."  This,  in  our  opinion,  goes 
beyond  the  mere  acknowledgment  of  the  receipt  of  money. 
It  indicates  to  whom  the  money  belongs,  and  contains  a  prom- 
ise to  apply  it  to  the  account  of  John  Morrison.  It  is  true,  the 
instrument  does  not  state  the  condition  of  that  account, — 
whether  Morrison  is  already  indebted  to  defendant  or  not,  or  if 
so,  to  what  amount.  But  whatever  the  state  of  the  account 
between  them  may  be,  the  fair  construction  of  the  instrument 
is,  that  it  was  Morrison's  money,  and  that  Vischer  was  to 
account  to  him  for  it.  The  instrument  shows  upon  its  face  a 
liability  to  account,  and  this  action  seeks  to  enforce  that 
liability. 

In  the  case  of  Sannichson  v.  Brown,  5  Cal.  57,  a  number  of 
accounts  for  labor  and  services,  and  for  goods  and  materials 
furnished  for  the  use  of  defendants,  under  the  name  of  the 
''Laura  Virginia  Association,"  had  been  presented  to  the 
board  of  trustees,  and  allowed.  The  board  had  written  thereon 
the  words  "  audited  and  approved,"  and  "  we  certify  the  above 
to  be  correct."  The  court  held  that  these  accounts,  thus  in- 
dorsed, constituted  instruments  of  writing  within  the  meaning 
of  the  statute. 

So  in  Neighbors  v.  SimrMyMy  2  Blackf.  76,  an  account  had 
been  presented  against  the  defendant,  upon  which  he  had  in- 
dorsed these  words:  "  I  acknowledge  this  account  to  be  just, 
and  appended  his  signature.    This  was  held  to  be  an  instru 
ment  in  writing  within  the  meaning  of  the  statute  of  limita- 
tions of  Indiana. 

In  Raymond  v.  Simonson,  4  Blackf.  85,  the  court  say:  '^  This 
suit  is  bottomed  on  written  receipts.  These  receipts  are  very 
special;  they  clearly  show  the  trust,  and  acknowledge  the  claim; 
they  distinctly  state  that  he,  John  H.  Rackafellow,  the  guar* 
dian,  received  the  several  sums  of  money  of  the  said  adminis* 
trator,  Kizer,  for  the  use  of  Joseph  Russell,  as  guardian  for 
said  Joseph,  etc.    These  receipts  are,  without  oontroveny,  in* 
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stnunentB  of  writing  within  the  saving  clause  of  the  statute." 
The  receipts  were  signed  hj  the  defendant. 

In  these  cases  there  was  no  express  promise  to  pay,  —  no 
obligation  in  express  terms  assumed;  but  in  each  there  was  a 
state  of  facts  acknowledged  in  writing  to  exist,  which  imported 
an  obligation  to  pay, — from  which  the  law  itself  implied  a 
liability,  and  they  were  held  to  be  instruments  in  writing 
within  the  meaning  of  the  respective  statutes  of  limitations 
under  which  they  arose. 

In  our  judgment,  the  instrument  under  consideration  pre- 
sents quite  as  strong  a  case  as  those  just  cited.  It  partakes  of 
the  double  character  of  a  receipt  and  contract.  The  defend- 
ant expressly  undertakes  to  apply. the  proceeds  to  the  ac- 
count of  John  Morrison;  and  although  the  state  of  the  account 
between  the  parties  is  not  shown,  yet  the  instrument  does 
show  that  the  money  belonged  to  Morrison,  and  that  defend- 
ant was  liable  to  account  to  him  for  it. 

The  state  of  the  accounts  would  have  to  be  adjusted  on  the 
trial;  but  a  liability  to  account  is  shown, — and  in  our  judg- 
ment the  liability  is  founded  upon  an  instrument  in  writing 
within  the  meaning  of  the  act,  and  the  action  was  not  barred 
till  four  years  had  expired.  The  record  shows  that  the  whole 
amount  was,  in  fact,  due  from  the  defendant  to  the  estate  of 
Morrison. 

The  judgment  is  therefore  affirmed,  each  party  to  pay  one 
half  the  costs. 


Rbgbift  is  bot  GoNTRAcr,  AB  Gbnbral  Ruli^  bat  may  be  bo  drawn  as  to 
eonstitato  a  ooatract:  PHbbk  v.  Kent,  71  Am.  Dec.  327.  An  aoknowledg- 
BflD^  preaenting  a  doable  aspect,  firstly,  as  a  simple  receipt  for  money,  and 
seooodly,  as  oonstitating  a  part  of  a  contract,  in  the  first  aspect,  and  for  col* 
latenl  purposes,  such  as  the  reooveiy  of  the  money,  may  be  contradicted;  bat 
in  the  second  aspect,  and  for  the  purpose  of  defeating  the  operation  of  the  con« 
tract,  cannot  be  contradicted:  Toung  v.  MuL  Hfe  In$»  Co.,  2  Saw.  329,  cit- 
ing the  principal  case. 


WixoN  V.  Beab  River  and  Auburn  Water  and 

Mining  Company. 

r24  Caupobhia,  867.] 
MaTTXBS    hot    TeMi>ttA<Tim    IH    GrOUKPS  of  AfPKAL    SxT    fORTH  IK  StATB- 

MXBT  Oil  Afpsal  will  not  be  noticed  by  the  appellate  court. 
ArrBOFBiATOR  or  Water  of  Stream  in  .Mineral  RBaioM  for  Moava 
PuRFUHJBi,  vho  constmcts  in  the  stream  a  reservoir,  has  no  right  to  ran 
ent  the  water  aocomulated  therein,  carrying  with  it  sand  and  sedimenl^ 
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upon  the  prvmiMe  of  a  lower  proprietor  npon  the  nine  stnam  to  the 
injury  of  his  garden  and  fmit-tzees,  where  he  appropriated  the  prem* 
lees  for  garden  and  orehard  purposee  prior  to  the  oonatraction  of  the 
reaervoir. 

AmoFBiATOR  OF  Watsr  ow  Stbbam  in  MmsBAL  Bbgioh  IOB  MUflNO 
PuBPOSis  takes  it  sabjeot  to  the  rights  of  a  prior  approriator  of  land 
for  agriooltaral  purposes,  and  is  liable  for  injuries  leanlting  to  the  {nem- 
ises  from  his  use  of  the  water. 

BiOBTB  or  Miners  and  Pebsoitb  Owning  Dhohbs  GoNflTBucrKD  iob 
MnriNa  Pubfosbs  are  not  paramount  to  all  other  rights  and  interests 
of  a  different  oharaeter,  regardless  of  the  time  or  mode  of  their  aeqoisi- 
tion. 

Action  for  injunctioii  and  damages.  The  plaintifT  alleged 
that  in  1854  he  inclosed  with  a  fence  a  tract  of  land  contain- 
ing about  two  acres,  and  planted  it  with  fruit-trees,  and  since 
that  time  had  raised  vegetables  and  strawberries  thereon  for  the 
use  of  his  family;  that  the  defendant  was  the  owner  of  a  ditch 
conveying  water  from  Bear  River,  for  mining  purposes,  and 
passing  a  short  distance  above  the  plaintiff's  field;  that  in 
1856  the  defendant  constructed  a  reservoir  about  half  a  mile 
above  the  plaintiff's  orchard,  across  the  ravine  upon  which 
the  orchard  bordered,  and  into  this  reservoir  the  defendant 
turned  and  accumulated  the  water  flowing  from  the  ditch; 
that  the  water  flowing  in  the  ditch  contained  large  quantities 
of  mud  and  sediment,  which  settled  in  the  reservoir;  that 
cdnce  the  year  1860,  the  defendant  had  been  in  the  habit  of 
once  a  week  opening  the  gate  of  the  reservoir  and  allowing 
the  water  accumulated  therein  to  rush  out  and  carry  with  it 
the  mud  and  sediment,  which  flowed  over  and  upon  the  gar- 
den, and  injured  and  destroyed  the  fruit-trees,  fruit,  and 
vegetables.  The  answer  averred  that  the  land  of  the  plaintiff 
was  public  land,  in  the  mineral  r^on,  and  contained  valuable 
mines  of  gold;  that  it  was  situated  along  and  across  a  ravine 
which  was  a  natural  watercourse,  and  that  for  a  long  time  the 
defendant  had  been  in  the  habit  of  using  the  ravine  for  the 
purpose  of  conveying  the  water  of  its  ditch  to  the  mines  be- 
low; that  the  injury  to  the  plaintiff's  garden,  if  any,  had  been 
caused  by  miners  digging  up  the  bed  of  the  ravine  above  the 
garden,  and  by  obstructions  placed  in  the  ravine  below  the 
garden;  and  that  the  defendant  was  engaged  in  selling  water 
to  miners  for  mining  purposes,  and  had  a  right  to  the  use  of 
the  ravine  as  a  channel  for  the  conveyance  of  its  water.  The 
jury  returned  a  verdict  for  the  plaintiff  for  damages,  and  the 
court  decreed  a  perpetual  injunction  restraining  the  defendant 
from  allowing  the  water,  or  mud,  or  sediment  from  its  reser 
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voir  to  flow  down  npon  the  plaintiff's  garden  bo  as  to  injure  it. 
The  court  instructed  the  jury,  that  ^'  if  the  plaintiff  was  in 
possession  of  his  premises  before  the  construction  of  the  de- 
fendant's reservoir,  then  the  defendant  has  no  right  to  run  out 
the  water  accumulating  therein  carrying  with  it  sand  and  sed- 
imentt  on  to  the  plaintiff's  premises,  and  to  his  injury;  and  if 
defendant  has  done  this,  you  will  find  for  plaintiff.  If  the 
plaintiff  possessed  his  premises  prior  to  the  appropriation  of 
the  water  of  the  ravine  by  defendant,  then  the  defendant's  ap- 
propriation was  subject  to  the  prior  rights  of  the  plaintiff,  and 
if  this  is  so,  then  the  defendant  is  liable  for  injuries  resulting 
to  the  plaintiff's  premises  from  its  use  of  such  water  subse- 
quently appropriated."  To  these  instructions  the  defendant  ex- 
cepted; and  also  to  the  refusal  of  the  following  instructions, 
requested  by  the  defendant:  ^'  If  the  jury  find  that  defendant 
is  a  company  for  the  purpose  of  supplying  water  to  miners  for 
mining  purposes,  and  that  the  premises  and  ravine  mentioned 
in  tins  case  are  within  the  mining  district  of  this  state,  then 
the  defendant  has  the  right  to  appropriate,  by  means  of  a 
reservoir  or  otherwise,  the  natural  waters  of  Miners'  Ravine, 
and  also  the  right  to  the  necessary  means  for  such  enjoyment 
The  plaintiff  cannot,  by  appropriation  of  land  or  otherwise, 
prevent  the  free  flow  of  water  and  tailings  in  a  natural  ravine 
situated  in  a  mineral  district;  and  any  improvements  created 
or  erected  in  the  channel  of  a  ravine  must  be  subject  to  the 
right  of  miners  upon  the  ravine,  and  also  the  right  of  defend- 
ant to  a  free  enjoyment  of  its  right,  and  a  free  and  unmolested 
flow  of  water.  All  miners,  and  defendant  as  a  company  or- 
ganised for  mining  purposes,  have  the  right  to  the  free  use  and 
benefit  of  natural  watercourses  and  reservoirs,  and  the  plain- 
tiff has  no  right  to  interfere,  in  any  manner,  with  such  right; 
and  if  by  reason  of  plaintiff's  interference  with  the  firee  use 
of  the  reservoir  he  has  suffered  injury,  defendant  is  not  re- 
sponsible. The  right  to  use  and  enjoy  the  ravine  and  its 
privileges,  carries  with  it  the  right  to  such  privileges  as  are 
necessary  to  the  enjoyment  of  the  right."  The  only  grounds 
of  appeal  set  forth  in  the  statement  are  as  follows:  '^The 
court  erred  in  giving  instructions  to  the  jury  which  were  ex- 
cepted to  by  the  defendant,  and  also  erred  in  refusing  to  givs 
the  instructions  requested  by  the  defendant." 

ii.  5.  Higgins  and  8.  HeydenfeUH^  for  the  appellant. 
nuUe  and  HiUyer^  for  the  respondent. 
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By  Ck>iirt|  Sandbbson,  0.  J.  We  cannot  notice  the  argu- 
ment of  counsel  for  appellant  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict^  nor  as  to  the  question  of  costiiy 
nor  the  correctness  of  the  decree  for  an  injunction,  because 
they  are  not  embraced  in  the  grounds  of  appeal  set  forth  in  the 
statement:  Barrett  y.  Tewksbury^  15  Cal.  864;  Reynolds  v. 
Latorence,  15  Id.  359.  Under  the  rule  laid  down  in  those  cases, 
we  can  only  consider  the  points  made  upon  the  instructions 
given  and  refused  by  the  court 

Nor  do  we  deem  it  necessary  to  notice  in  detail  the  instruo- 
tions  of  which  the  appellant  complains.  It  is  sufficient  to  say 
that,  after  a  careful  examination,  we  are  satisfied  they  cor- 
rectly present  the  law  applicable  to  the  facts,  and  to  the  legal 
effect  of  which  they  are  addressed. 

As  to  the  instructions  asked  for  by  the  defendants:  The  first 
was  properly  refused,  because  it  is  so  broad  and  unqualified  in 
its  terms  that  it  might  have  misled  the  jury.  As  an  abstract 
proposition  even,  it  is  too  general,  because  it  ignores  entirely 
the  idea  of  prior  vested  rights  in  others,  to  which  the  right 
cla.'med  by  defendant  might  be  subordinate;  and  as  applicable 
to  the  particular  facts  of  this  case,  it  ignores  entirely  the  prior 
rights  of  the  plaintiff,  and  by  necessary  implication  negatives 
the  idea  that  he  had  any  such  rights;  thus  striking  from  under 
it  the  very  foundation  upon  which  his  cause  of  action  rested, 
although  such  rights  were  conclusively  established  by  the  tes- 
timony. 

The  second  instruction  is  undoubtedly  law,  but  it  had  already 
been  twice  given  in  substance,  and  that  was  doubtless  the 
reason  why  it  was  refused. 

The  four  remaining  instructions  refused  by  the  court  ara 
founded  upon  the  theory  that,  in  the  mineral  districts  of  this 
state,  the  rights  of  miners  and  persons  owning  ditches  con- 
structed for  mining  purposes  are  paramount  to  all  other  rights 
and  interests  of  a  different  character,  regardless  of  the  time  or 
mode  of  their  acquisition;  thus  annihilating  the  doctrine  of 
priority  in  all  cases  where  the  contest  is  between  a  miner  or 
ditch  owner,  and  one  who  claims  the  exercise  of  any  other 
kind  of  right,  or  the  ownership  of  any  other  kind  of  interest. 
To  such  a  doctrine  we  are  unable  to  subscribe,  nor  do  we  think 
it  clothed  with  a  plausibility  sufficient  to  justify  us  in  com- 
bating it. 

The  judgment  is  affirmed. 
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nor  AamswD,  and  not  AwEcnNG  Foundation  or  Action  will 
■or  BB  Oorudsbsd  bt  Affellatb  Coubt:  See  Parmeke  ▼.  Fischer,  74  Am. 
Dm.  1S8;  HigffB  ▼.  Horde,  78  Id.  584;  Graham  v.  McCreary,  80  Id.  591;  Teas 
▼.  MeDmuH  65  Id.  66,  and  note  73;  BeimerY.  Stmber,  59  Id.  744;  CoU  y. 
4prDid;  56  Id.  696;  HtOArwU  ▼.  ^reMer,  55  Id.  757;  Forsytk  ▼.  JtfottAciw,  63 
U.  622;  ABuirtY.  Bartthorm,  47  Id.  175;  JtfV^  v.  i^tofe,  45  Id.  548;  Auditor 
T.  Woodn^^  33  Id.  368.  Brror  shonld  be  made  apparent  by  the  record: 
Jckamm  t.  Idghiaey,  73  Id.  450,  and  note  454.  On  an  appeal  from  a  judg- 
ment^ or  from  an  order  denying  a  motion  for  a  new  trial,  no  objection  or 
CKoeption  will  be  BTamined,  except  snoh  aa  are  indnded  in  the  appeUanfa 
statement  of  points  on  whidi  he  intends  to  rely:  Moore  y.  Jfurdock,  26  Gal. 
AM;  BumeU  y.  Paeheoo^  27  Id.  410,  citing  the  principal  case. 

Law  or  Watbbb  on  Pttbuo  Mutkbal  Lands:  See  the  note  to  MeCUtUoek 
T.  Bryiem,  63  Am.  Dec  92-100.  Priority  of  appropriation  is  the  rule  of 
IBtipeily  in  water  vpon  the  pabHc  lands  of  Oalifomia:  Bear  River  tie,  M,  Co. 
w.Hrem  ToriM,  Cbi,  68  Id.  825,  and  cases  cited  in  the  note  331. 
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IM  Caupobkia,  408.1 

Bnsx  TO  BifBOBCB  Lddv  or  Moktoaob  is  Babrbd  bt  Statutb  or  Lna- 
Tinoiis  after  the  expiration  of  f oar  years  from  the  time  when  the  right 
of  action  aocmes  on  the  debt  secored  by  the  mortgage. 

bTET  or  MoBTQAOBB  INTO  POSSESSION  or  MoBTGAOKD  Prbmibbb  cannot, 
as  between  him  and  the  mortgagor,  operate  to  extend  the  stetatory 
period  within  which  an  action  for  the  enforcement  of  the  mortgage  is 


Raascr  or  Mobtqaoob  to  Maintain  Aotion  to  Redbkm  Pbopbbty  bbom 
LiBN  or  Mobtoagb  is  barred  after  the  expiration  of  four  years  from  the 
time  when  the  rig^t  of  action  accrues  on  the  mortgage  debt. 

BiOBT  or  Action  roB  Rbdbmftion  or^  Mobtoaobd  Pbopebtt  ntoM  Likn 
ov  MoBTOAOB,  when  barred  by  the  statute  of  limitations,  cannot  be  re- 
▼ived  by  an  offer  of  the  mortgagor  to  pay  the  debt. 

MiOBiaAOEB's  Right  or  AonoN  on  Debt,  and  to  Enjobcb  Mobtoaqb 
given  te  secure  it,  and  the  mortgagor's  right  of  action  for  the  redemption 
of  the  property  from  the  mortgage  lien,  are  mutual  and  reciprocal,  and 
wiun  one  is  b«yrred  by  the  statute  of  Umitations,  the  other  is  also. 

Action  to  redeem  mortgaged  property.  The  opinion  states 
the  case. 

WiUiama  and  Johnaon^  for  the  appellant. 
Vandief  and  Raymond^  for  the  respondents. 

By  CkHirt,  Gubbsy,  J.  The  complaint  in  ibis  case  is  in 
equity,  to  redeem  certain  property  in  Sierra  County  from  the 
lien  of  a  mortgage  executed  on  the  thirteenth  day  of  May, 
1856,  by  one  James  H.  Bartlett  to  the  firm  of  Raskt  <&  Co.,  of 
which  the  defendant  was  a  member,  to  secure  the  payment 
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of  a  debt  then  dae  said  firm  from  said  Bartlett,  and  also  for 
an  account  of  the  issues  and  profits  of  the  premises  received 
by  the  defendant  during  the  time  he  had  the  possession  of  the 
premises,  which  was  from  the  date  of  the  mortgage. 

The  instrument  denominated  a  mortgage  purports  to  be  a 
conveyance  from  Bartlett  to  Raskt  &  Co.  of  one  fourth  of  cer- 
tain mining  ground  described  therein.  Nothing  appears  upon 
the  face  of  this  instrument  to  indicate  its  character  as  a  mort* 
gage,  except  that  the  consideration  expressed  is  a  certain  sum 
Df  money,  '^  with  interest  from  date  till  paid."  But  the  plain- 
tifi*  alleges  in  his  complaint  that  it  was  intended  and  under- 
stood by  the  parties  thereto  as  a  mortgage  to  secure  the 
payment  of  the  sum  mentioned  in  it  as  the  consideration, 
with  interest,  and  that  the  mortgagees  entered  into  the  posses- 
sion of  the  property  under  the  mortgage  to  hold  the  same  in 
trust  for  the  mortgagor. 

It  is  alleged  by  the  complaint,  that  at  the  time  of  oommen« 
cing  the  suit,  and  for  some  time  before  then,  the  defendant 
claimed  to  be  the  owner  and  holder  of  the  mortgage  and  the 
debt  thereby  secured,  and  during  all  that  time  had  possession 
of  the  premises  by  virtue  of  the  mortgage;  and  that  on  the 
first  day  of  August,  1861,  Bartlett  conveyed  all  his  right,  title, 
and  interest  in  said  property  to  the  plaintiff,  who  afterward, 
in  the  same  month,  exhibited  his  deed  of  conveyance  to  the 
defendant,  and  offered,  for  the  purpose  of  redeeming  the  prop- 
erty from  the  hen  of  the  mortgage,  to  pay  the  amount  due 
thereon,  but  that  defendant  refused  to  accept  payment,  and 
that  the  same  offer  had  since  then  been  often  repeated,  and 
had  been  met  by  a  like  refusal  by  the  defendant;  that  at  the 
commencement  of  the  action,  the  defendant  was  in  possession 
of  and  holding  the  premises  adversely  to  the  plaintiff*,  and  was 
taking  gold  therefrom.  The  complaint  concludes  with  a  prayer 
for  an  accounting  and  redemption  of  the  premises,  and  for  gen- 
eral relief. 

The  defendant,  by  his  answer,  alleges  that  he  had  been  in 
the  possession  of  the  premises  ever  since  the  date  of  said  in- 
strument, as  the  owner  thereof,  and  that  for  more  than  five 
years  he  had  been  working  and  improving  said  mining  ground, 
and  had  expended  in  such  work  and  improvements  during  that 
time  the  sum  of  seven  thousand  dollars,  and  that  he  had  never 
as  yet  received  anything  whatever  of  value  from  said  premises. 
The  material  allegations  of  the  complaint,  except  the  posses- 
sion and  adverse  holding  of  the  premises  by  the  defendant,  ars 
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denied  by  the  answer.  And  as  an  affirmative  defense,  the  de- 
fendant pleads  that  neither  the  plaintiff  nor  his  grantor  was 
seised  or  possessed  of  the  premises  within  five  years  next  be- 
fore the  commenoement  of  the  action,  and  also  that  the  plain- 
tiff's alleged  canse  and  causes  of  action  did  not  accrue  within 
four  years  next  before  the  commencement  of  the  suit;  and  he 
therefore  averred  that  all  the  causes  of  action  alleged  in  the 
complaint  were  barred  by  the  statute  limiting  and  defining  the 
time  of  commencing  civil  actions. 

There  was  evidence  produced  on  the  trial  before  the  court 
lending  to  prove  the  principal  averments  of  the  complaint. 

When  the  plaintiff  had  closed  his  case,  the  defendant  moved 
the  court  to  nonsuit  the  plaintiff,  and  to  order  the  action  dis- 
missed, on  the  ground  that  the  complaint  and  proofs  showed 
that  plaintiff's  right  of  action  was  barred  by  the  nineteenth 
eoction  of  the  statute  before  mentioned.  The  court  sustained 
the  motion,  dismissed  the  complaint,  and  gave  judgment  in 
defendant's  &vor  for  his  costs.  The  plaintiff,  by  his  appeal, 
seeks  a  reversal  of  Uiis  judgment. 

The  questions  to  be  determined  in  this  case  arise  upon  the 
statute  of  limitations;  and  in  their  consideration  we  shall  as- 
sume, without  comment,  that  the  instrument  described  in  the 
complaint,  and  denominated  a  mortgage,  was  intended  as 
such  by  the  parties  thereto  at  the  time  of  its  execution.  The 
counsel  for  the  respective  parties  have  so  treated  it  in  argu- 
ment, and  to  have  done  otherwise  would  have  been  a  departure 
from  the  record  in  the  case. 

The  debt,  to  secure  which  the  mortgage  was  executed  and 
delivered,  was  due  at  the  date  of  the  mortgage,  and  a  cause  of 
action  for  its  recovery,  and  for  the  foreclosure  of  the  mortgage, 
accrued  at  that  time  to  the  mortgagees,  and  a  corresponding 
right  to  pay  the  debt  and  redeem  the  property  from  the  lien 
created  upon  it  accrued  at  the  same  time  to  the  mortgagor; 
and  each  of  the  parties  to  said  instrument  had  the  period  of 
four  years  from  its  date  in  which  to  commence  an  action  for 
the  enforcement  of  the  accrued  right.  The  entry  of  the  mortga- 
gees into  the  possession  of  the  premises  could  not,  as  between 
them  and  the  mortgagor,  invest  them  with  any  other  or  greater 
right  than  they  would  have  had  without  such  entry.  The 
oKHtgage  upon  the  land  was  a  mere  security  for  the  debt  due, 
and  tiie  interest  of  the  mortgagees  was  a  mere  chattel  interest: 
Joknton  V.  Sherman,  15  Cal.  293  [76  Am.  Dec.  481];  Caiktm 
V.  CoIUiis,  3  Barb.  312. 
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W  hen  this  action  was  commenced,  the  mortgagees'  cause  of 
action  was  barred  by  the  lapse  of  nearly  seven  years  after  the 
debt  became  due.  The  fact  that  the  debt  was  secured  by 
mortgage  could  not  atiect  the  right  of  the  debtor  to  avail 
himself  of  the  statute  of  limitations  as  effectually  as  in  a  case 
where  the  debt  might  not  be  thus  secured:  Lord  v.  Morris^  18 
Cal.  486;  McCaHhy  v.  WhiUy  21  Id.  495.  Nor  is  it  claimed  on 
behalf  of  appellant  that  the  statute  is  not  a  bar  in  the  one  case 
equally  as  in  the  other;  but  it  is  suggested  that  the  debtor 
could  waive  the  protection  of  the  statute,  and  that  in  the  case 
under  consideration  the  plaintiff,  by  a  tender  of  payment  to 
the  defendant  of  the  amount  due  upon  the  mortgage,  gained 
the  right  to  compel  the  defendant  to  account  for  the  issues  and 
profits  derived  by  him  from  the  property,  and  to  deliver  pos- 
session of  the  property  to  the  plaintiff  when  the  mortgage  debt 
should  be  satisfied. 

Upon  first  impressions  it  would  seem  but  just  to  accord  to  a 
debtor,  or  one  having  assumed  the  debt  of  another,  the  privilege 
of  discharging  his  obligation,  notwithstanding  the  immunity 
afforded  him  by  the  statute  of  limitations;  and  the  instances 
of  the  refusal  of  a  creditor  to  accept  payment  of  a  debt  barred 
by  the  statute  must  be  exeeedingly  rare,  and  perhaps  experience 
scarcely  furnishes  an  instance  where  a  debtor  offers  to  pay  a 
demand  against  which  the  statute  has  run  that  the  creditor 
has  refused  to  receive  the  payment  in  absence  of  a  motive  of 
greater  potency  than  the  value  of  the  amount  tendered  on  the 
one  hand  and  refused  on  the  other. 

It  does  not  necessarily  follow  that  because  a  debt  has  re- 
mained  unpaid  until  the  statute  of  limitations  has  run  ite 
course,  an  action  could  not  be  maintained  for  its  recovery. 
Whether  it  could  or  not  depends  upon  the  election  of  the  debtor^' 
who  may  insist  upon  the  immunity  afforded  him  by  pleading 
it,  or  by  proving  it  under  a  proper  plea,  where  necessary.  But 
the  debtor  has  the  right  to  avail  himself  of  this  defense,  and 
the  mortgage  creditor  must  have,  on  the  principle  that  remedies 
as  between  mortgagor  and  mortgagee  are  mutual,  the  reciprocal- 
right  of  resisting  a  redemption  when,  under  dicumstances,  he 
may  deem  it  to  his  advantage  to  do  so. 

Mr.  Hilliard,  in  his  work  on  the  law  of  mortgages,  says: 
''In  general,  the  respective  rights  of  mortgagee  and  mortgagor 
with  regard  to  a  foreclosure  on  the  one  hand,  and  a  redemp- 
tion on  the  other,  are  treated  as  mutual;  that  is,  the  existence 
of  the  former  is  held  to  involve  that  of  the  latteri  and  vice  vena; 
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and  the  &ct  that  the  one  cannot  legally  be  enforced  under  the 
cJTcnmBtances,  is  regarded  as  sufficient  to  preclnde  the  claim 
for  the  other":  2  Hilliard  on  Mortgages,  1.  In  Caufman  v. 
Sayrcy  2  6.  Mon.  206,  the  court  say:  "The  right  to  foreclose 
and  tiie  right  to  redeem  are  reciprocal  and  commensurable.'' 
And  in  Koch  v.  BriggSj  14  Cal.  262  [78  Am.  Dec.  651],  the 
court  hold  the  same  doctrine. 

As  already  appears,  the  mortgagor's  right  to  redeem  the 
premises  from  the  hen  of  the  mortgage  existed  immediately 
after  that  instrument  was  executed  and  delivered,  and  his 
right  to  an  action  to  enforce  a  discharge  of  the  encumbrance 
was  complete  at  that  time,  and  so  continued  for  four  years 
thereafter,  after  which  it  became  barred  by  the  nineteenth 
section  of  the  statute  of  limitations.  This  section  is  much 
like  the  fourth  section  of  the  New  York  statute  of  limitations 
of  suits  in  equity,  which  is  as  follows:  "  Bills  for  relief,  in  case 
of  the  existence  of  a  trust  not  cognizable  by  the  courts  of  com- 
mon law,  and  in  all  other  cases  not  herein  provided  for,  shall 
be  filed  within  ten  years  after  the  cause  thereof  shall  accrue, 
and  not  after." 

In  speaking  of  this  statute,  Mr.  Justice  Mason,  in  Calkins  v. 
Calkins^  3  Barb.  310,  said:  ''This  is  a  very  sweeping  statute, 
and  embraces,  to  say  the  least,  all  suits  in  equity  where  the 
cause  of  action  has  accrued  since  the  passage  of  the  statute. 
In  short,  it  extends  over  the  whole  field  of  equitable  jurisdic- 
tion." And  in  reference  to  this  statute,  it  is  said  by  Cowen 
and  Hill,  in  their  notes  (1  Cowen  and  Hill's  Notes  to  Phill. 
Bv.,  ed.  1850,  541),  that  the  time  of  the  complainant  can  be 
enlarged  by  no  considerations  except  those  specifically  enum- 
erated; ''that  neither  promises,  acknowledgments,  nor  the 
most  solemn  acts  can  keep  the  subject-matter  of  the  bill 
alive." 

From  the  case  presented  by  the  record,  the  defendant  could 
not  be  regarded  as  in  possession  of  the  premises  mortgaged 
adversely  to  the  mortgagor,  Bartlett,  nor  of  his  grantee,  the 
plaintiff,  before  the  time  when  the  plaintiff  exhibited  his  deed 
to  the  defendant  and  proposed  paying  the  mortgage  debt, 
because,  as  the  complaint  states,  and  as  the  mortgagor  testi- 
fied, the  defendant  entered  into  and  held  the  possession  in 
subordination  to  the  title  of  the  mortgagor:  ZeUer  v.  Eckert,  4 
How.  296.  What  may  be  the  real  truth  of  the  case  in  this 
respect,  or  what  may  be  the  real  nature  of  the  tenure  by  which 
defendant  has  held  the  possession,  we  do  not  undertake  to 
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detenniney  except  00  far  as  may  be  neoeesaiy  to  decide  the 
case  upon  the  record  before  us. 

We  think  the  judgment  of  the  court  below  was  correct^  and 
should  be  a£Bb*med. 

Judgment  affirmed. 


Whin  Riobt  to  FoascLon  Mobtqaob  n  Biiotia  — That  whoa  aa 
tion  on  th»  debt  is  barred,  the  right  to  f orecloee  the  mortgage  given  to 
it  is  also  barred,  see  Harri$  ▼.  Miila,  81  Am.  Dec  269,  and  note  263;  Perkm§ 
▼.  Sterne,  76  Id.  72,  and  cases  cited  in  the  note  76.  That  the  right  of  the 
mortgagee  to  foreclose  the  mortgage  is  not  barred  by  the  same  lapse  of  time 
that  bars  an  action  on  the  debt  secored,  see  WUkinKm  ▼.  Flowen^  75  Id.  78^ 
and  note  87;  NemU  v.  Boom,  66  Id.  609,  and  note  616. 

RiGBT    OV    MOBTOAOBK   TO    FORXCLOSB,  AND  OW  MOBTaAGOB  TO  RbDBD^ 

ABM  RBomtOGAL,  and  when  one  is  barred  by  the  statnte  of  limitationa  tba 
other  is  also:  See  JSToc^  v.  Briggs,  73  Am.  Dec  661,  and  note  666.  The  prin- 
cipal case  is  cited  to  this  point  in  Arrmgton  ▼.  JAteom,  84  OaL  372;  Wrigki  t. 
R088,  36  Id.  434;  Oreen  ▼.  Ttumer,  38  Iowa,  116. 

Equitt  of  REDBMFnov  a  Barrbd  bt  Lafsb  ov  Statdtobt  Pbbiod 
after  the  matority  of  the  debt  secared  by  the  mortgage,  ^e  principal  caoa 
is  cited  to  this  point  in  Arringkmv.  LiMm^  34  Gal.  369;  MUlardy.  Hatko" 
uKtjf,  27  Id.  146.  But  in  the  latter  case  it  is  said  that  it  does  not  f oUow  from 
the  principal  case  that  the  "mortgagee  loses  either  the  power  or  right  to  ac- 
cept payment  of  the  debt  after  the  statute  has  ran  upon  it;  and  should  he  do 
so,  then,  the  debt  being  eztingaished  by  the  payment,  the  land  would  be  dia- 
encumbered  by  the  direct  force  of  the  fact,  and  no  bill  to  redeem  would  be 
either  necessary  or  possible"  Possession  by  the  mortgagee  for  twenty  yeara^ 
without  any  account  or  acknowledgment  of  the  mortgage,  bam  the  equity  oif 
redemption:  Demareat  v.  Wytiioop,  8  Am.  Dec  467. 

ReVIVOB    OT    DbBT    RaBBBP    bt    LdOTATION     bt    NbW    PBOMiaB    WILL 

Opbratb  to  Reytyb  MoRTOAaB  by  which  the  debt  is  secured:  Perkma  ▼• 
Sterne,  76  Am.  Dec  72. 

Bntbt  or  MoBTOAOBB  INTO  PossBBaiON  OP  Pbbmibib  oaknot  Inybst 
Him  with  any  other  or  greater  ri^^t  than  he  would  have  had  without  audi 
entry.  Hie  principal  case  is  dted  to  this  point  in  Bobhuon  ▼.  JUvmsIT,  24  OaL 
478. 
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TssTDfOHT  or  OrnoiB  Who  Sblls  Pbofebtt  uhdxe  Rxammoof,  Am 

Bxboutbs  Dbbd  THBRBflOB,  IS  not  admissible  for  the  poipose  of  ocntva- 

dicting,  altering,  or  adding  to  the  terms  of  the  deed. 
Whbrv  Terms  or  Deed  arb  Plain  and  UNAMBioirouBy  court  should  limit 

its  inquiry  to  what  the  words  of  the  deed  express,  without  regard  to  any 

intention  independent  of  the  words. 
OmcEB  ExECUTDfo  Deed  or  Lanb  Sold  bt  Him  ubdsb  EboBOimoN  must 

recite  therein  the  facts  constituting  his  authority  to  sell  and  convey;  as 

this  ia  essential  to  show  a  transmission  of  the  debtor's  title  in  the  pr<0|^ 

erty  10  the  vnrefaasar. 
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KmxrjjjB  jx  Bveufw^b  Died  Bboof  Him  asi>  Tbobm  Cladcino  mB>- 
navKE  from  denying  the  traih  of  the  facts  recited;  bat  they  are  nol 
evidence  against  stnngan,  or  thoae  clAiming  adveraely  to  the  deed. 

Bmmmiww'u  Deed  m  not  "EvwrnsoB  ow  "Buboeaser^b  Titlb  against  one  who 
la  not  ahown  upon  the  face  of  the  deed  to  have  been  one  of  the  judgment 
debtofs  and  execatum  def endaata,  and  whoee  intereat  in  the  property  is 
not  ahown  by  the  deed  to  have  been  aold  and  conveyed. 

Fabol  Bvidmvob  n  iNASMiasiBU  TO  Show  that  EbnoonoN  Salb  ov 
Land  waa  made  by  yirtoe  of  any  other  judgment  or  ezeoution  than  that 
vacitad  in  the  deed,  or  to  ahow  that  the  interest  of  a  person  in  the  land 
aold  whose  interest  is  not  shown  upon  the  face  of  the  deed  to  have 
scdd. 


AcnoN  of  ejectment  by  John  Donahue  against  Thomas  Mo- 
Nnlty  and  others.    The  opinion  states  the  case. 

Creed  Hayrmmdf  and  Johneon  and  WUliame^  ftnr  the  appel- 
lants. 

Vanelief  and  Bowers^  for  the  respondents. 

By  Court,  Cubret,  J.  This  is  an  action  of  ejectment  to  re- 
cover possession  of  the  one  undivided  seventeenth  part  of  cer- 
tain mining  ground,  situate  in  the  county  of  Sierra,  of  which 
the  plaintiff  alleges  he  was  the  owner  and  in  the  possession  in 
June,  1863,  and  of  which  he  was  then  ousted  by  the  defend- 
ants. The  defendants,  by  their  answer,  deny  that  they  wrong- 
fully ousted  the  plaintiff;  and  further  answering,  aver  that  on 
the  16th  of  October,  1861,  three  judgments  were  obtained  in  a 
Justice's  court  in  said  county  against  the  plaintiff  and  others 
as  defendants,  described  as  the  Buffalo  and  Richardson  Min- 
ing Company;  and  that  under  executions  issued  on  such 
judgments,  the  right,  title,  and  interest  of  the  plaintiff  was 
•old,  and  afterwards  conveyed  by  a  constable  to  Lawrence 
Nolan,  one  of  the  defendants  in  this  action;  and  they  further 
aver  that  each  of  the  defendants  owned,  at  the  time  this  action 
was  commenced,  and  was  entitled  to  the  possession  of  an  un- 
divided portion  and  interest  in  the  premises,  which  portions, 
in  the  aggregate,  comprehended  the  entire  property. 

As  to  the  title  and  interest  of  the  plaintiff  to  the  undivided 
seventeenth  part  of  the  premises  at  the  time  the  sale  under 
the  executions  transpired,  there  seems  to  have  been  no  issue 
made  by  the  answer  of  defendants,  or  by  the  evidence  adduced 
at  the  trial. 

The  decision  of  the  case,  it  will  iq>pear,  rests  entirely  upon 
the  effect  and  competency,  as  evidence  in  the  case,  of  the 
judgments  obtained  in  the  juctice's  court  and  the  executions 
issued  thereon,  and  the  alleged  sale  of  the  plaintiffs'  right, 
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title,  and  interest  in  the  premises,  and  the  deed  ezecnted  by 
the  constable  and  produced  in  evidence. 

In  each  of  the  cases  in  the  justice's  court,  John  Donahue 
was  one  of  the  defendants,  and  was  served  with  summons,  and 
Lawrence  Nolan,  who  became  the  purchaser  at  the  sale,  and  is 
the  grantee  named  in  the  deed,  was  also  a  defendant,  and 
was  served  with  summons.  The  defendants  served  made  de- 
fault, and  there  was  no  appearance  in  any  of  the  cases  on 
the  part  of  the  defendants  who  were  not  served  with  process. 
In  two  of  the  suits,  judgments  were  entered  against  all  the 
defendants  who  were  named  in  the  summons,  and  in  the 
other,  judgment  was  entered  against  all  the  defendants  named 
in  the  summons,  and  also  against  three  other  persons  not 
mentioned  therein.  The  recitals  in  the  deed  are  that  a  writ 
of  execution  issued  out  of  the  justice's  court  of  a  justice  of 
the  peace  therein  mentioned,  directed  and  delivered  to  James 
F.  Dixon,  constable,  commanding  him  that  of  the  goods  and. 
chattels  of  P.  Donahue,  M.  Donahue,  L.  Nolan,  B.  Eenrief, 
P.  Cody,  H.  F.  Nichols,  P.  Daley,  J.  Wiseman,  R.  Anderson, 
J.  Doe,  H.  Hoe,  and  R.  Roe,  composing  the  Richardson  and 
Buffalo  company,  he  should  cause  to  be  made,  the  moneys  in 
said  writ  specified;  and  if  sufficient  goods  of  said  persons 
could  not  be  found,  that  then  he  should  cause  the  same  to  be 
made  of  the  lands  of  which  the  last-named  persons  were 
seised;  and  then  it  is  further  recited  in  the  deed:  ^*And 
whereas,  because  sufficient  goods  and  chattels  of  the  last- 
named  persons  in  the  said  writ  could  not  be  found,  whereof 
the  said  constable  could  cause  to  be  made  the  money  specified 
in  said  writ,  he,  the  said  constable,  did,  in  obedience  to  the 
said  command,  levy  on,  take,  and  seize  all  the  estate,  right, 
title,  and  interest  of  the  last-named  persons  in  and  to  the 
lands,"  etc.,  described,  and  "did,  on  the  ninth  day  of  Novem- 
ber, A.  D.  1861,  sell  all  the  right,  title,  and  interest  of  the  last- 
named  persons  in  and  to  the  said  premises,  "  etc.,  "  at  which 
Bale  the  right,  title,  and  interest  of  the  last-named  persons  in 
and  to  said  premises  were  struck  off  and  sold  to  L.  Nolan  for 
the  sum  of  $562."  And  after  these  recitals  follows  the  grant- 
ing portion  of  the  deed,  whereby  the  constable,  "  By  virtue  of 
the  said  writ,  and  in  pursuance  of  the  statute  in  snch  cases 
made  and  provided,  for  and  in  consideration  of  the  sum  of 
money  hereinbefore  mentioned,"  grants,  bargains,  sells,  and 
conveys  "  unto  the  said  Nolan,  his  heirs  and  assigns,  all  the 
estate,  right,  title,  and  interest  of  the  said  persons  against 
whom  the  said  writ  of  execution  has  been  issued  as  aforesaid. 
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of,  in,  and  to  all  the  following  described  property,"  and  then 
followB  a  description  of  the  property,  with  the  usual  habendum 
clause.  Several  of  the  defendants  against  whom  judgment 
passed  in  all  of  the  suits  in  the  justice's  court,  and  who  were 
named  in  the  executions  issued  on  such  judgments,  were  not 
named  as  judgment  debtors  in  the  execution  recited  in  the 
deed,  and  two  of  those  who  were  therein  named  were  not  de- 
fendants or  parties  in  any  of  the  judgments  and  executions 
given  in  evidence.  It  does  not  appear  from  the  deed  who  was 
^he  judgment  creditor,  in  the  execution  recited,  nor  what  was 
the  amount  due  by  the  judgment  on  which  such  execution 
was  issued. 

In  connection  with  the  introduction  in  evidence  of  the  judg- 
ments, executions,  and  deed,  the  defendants  examined  the 
constable,  who  testified  that  he  received  from  the  justice  of 
the  peace  the  three  executions  so  offered  in  evidence,  and  that 
be  duly  levied  such  executions  on  the  property  and  mining 
elaim  described  in  plaintiff's  complaint,  including  the  whole 
of  plaintiff's  right,  title,  and  interest  in  the  same,  before  he 
Bold  said  claims,  or  any  part  thereof,  and  that  he  sold  said 
claims,  and  plaintiff's  interest  therein,  and  conveyed  the  same 
to  the  defendant,  L.  Nolan,  by  the  deed  in  question,  '^and  that 
such  sale  and  conveyance  was  under  and  by  authority  of  said 
executions."  The  plaintiff's  counsel  interposed  objections  to 
the  judgments,  executions,  and  deed  offered  and  given  in  evi- 
dence. The  objection  to  the  deed  was  that  it  was  irrelevant 
and  inadmissible  in  evidence,  because  it  was  not  connected 
with  any  of  the  judgments  or  executions  offered  in  evidence; 
that  it  did  not  refer  to  any  of  them;  and  also  because  it  did 
not  purport  to  convey  the  property  of  the  plaintiff,  John  Dona- 
hue; and  further,  that  it  did  not  purport  to  be  the  deed  of 
any  officer  authorized  bylaw  to  make  such  deed,  and  that  the 
same  was  void.  The  court  overruled  this  objection,  and  the 
counsel  for  plaintiff  excepted. 

When  the  testimony  was  closed,  the  plaintiff's  counsel  re- 
quested the  court  to  charge  the  jury  that  the  deed  in  question 
was  not  even  prima  facie  evidence  against  plaintiff's  claim  of 
title  and  right  of  possession,  unless  they  believed  from  the  evi- 
dence before  them  that  plaintiff's  interest  was  actually  sold 
and  conveyed  by  the  deed  in  evidence. 

The  court  refused  so  to  charge,  and  the  plaintiff  excepted. 

The  jury  rendered  a  verdict  for  defendants,  against  the 
plaintiff,  on  which  judgment  was  entered. 

Dm,  Vok  LXXXV-4 
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A  motion  was  made  for  a  new  trial,  and  denied,  and  the 
appeal  is  firom  the  order  denying  a  new  trial,  and  from  the 
Judgment. 

It  ifl  not  necoBeary,  in  order  to  dispose  of  this  case,  to  de- 
termine as  to  the  validity  of  the  judgments  obtained  in  the 
justice's  court.  In  respect  to  these  judgments,  and  the  execu- 
tions issued  thereon,  the  only  question  necessary  to  be  con- 
sidered is,  whether  the  deed  offered  and  given  in  evidence 
bears  any  dependent  relation  thereto. 

The  deed,  as  we  have  seen,  professes  to  have  been  executed 
by  the  constable,  as  a  conveyance  of  the  right,  title,  and  in- 
terests of  certain  persons  therein  named  in  and  to  the  prem- 
ises in  controversy,  which  were,  before  the  date  thereof,  sold 
by  the  constable  upon  a  writ  of  execution  issued  out  of  a  jus- 
tice's court,  commanding  the  constable  that  of  the  properly  of 
certain  persons  therein  mentioned,  composing  the  Richardson 
and  Buffalo  company,  he  should  cause  to  be  made  the  moneys 
in  said  writ  specified.  The  appellant  was  not  one  of  the  per- 
sons named  in  the  writ  recited  in  the  deed;  nor  is  there  any« 
thing  apparent  on  the  face  of  the  deed  to  warrant  the 
intendment  that  the  writ  of  execution  therein  mentioned  was 
issued  on  any  one  of  the  judgments  produced  in  evidence. 
To  show  that  the  truth  was  otherwise  than  as  recited  in  the 
deed,  the  constable  who  made  the  sale  and  conveyance  was 
examined  as  a  witness,  and  testified  in  respect  to  the  matter 
as  already  appears. 

The  testimony  of  the  constable  was  not  competent  to  estab- 
lish any  facts  having  the  effect  to  contradict,  alter,  or  add  to 
the  terms  of  this  deed.  In  the  consideration  of  a  deed,  the 
terms  of  which  are  plain  and  imambiguous,  the  court  should 
limit  its  inquiry  as  to  what  the  words  of  the  deed  express, 
without  regard  to  any  intention  independent  of  the  words:  2 
Cowen  and  Hill's  Notes,  8d  ed.,  571,  and  cases  there  cited. 

Where  a  deed  of  gift  imported  an  absolute  estate  in  fee  in 
the  donee,  and  was  capable  of  being  satisfied  as  such,  parol 
evidence  was  held  inadmissible  to  show  that  the  donor  in- 
tended to  give  a  life  estate  only,  with  a  limitation  to  the 
defendant:  Pooser  v.  Tyler^  1  McCord  Ch.  18.  Nor  can  it  be 
shown  by  parol  that  by  mistake  one  tract  was  inserted  in  a 
deed  instead  of  another,  unless  it  be  in  a  suit  to  reform  the 
deed  and  correct  the  mistake:  Bdl  v.  Morses  6  N.  H.  205;  or 
that  part  of  the  premises  described  were  intended  to  have  been 
excepted:  Jackson  v.  Smitkj  12  Johns.  427;  Hovey  v.  Newton^ 
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7  Pick.  29;  Jachwn  y.  Boberta,  11  Wend.  426;  Loeke  y.  Whit- 
tn^,  10  PidL.  279;  or  that  a  deed  piofessiDg  to  convey  all  was 
intended  to  oonvey  a  part  only:  Barldey  v.  BarUey^  3  McCord, 
269;  Paine  ▼.  Mclntier,  1  Mass.  69;  Child  v.  WMs,  13  Pick. 
121;  OiUingB  ▼.  HaU,  1  Har.  &  J.  14  [2  Am.  Dec.  502];  Bee^ 
nn  y.  HiUehimaonf  4  Watts,  442.  So  parol  evidence  was  held 
inadinissible  to  show  that  an  execution,  on  which  a  levy  and 
a  sale  had  been  made,  had  been  withdrawn,  and  the  levy 
abandoned  by  the  plaintiff,  in  contradiction  to  the  sheriff's 
deed,  per  Spencer,  C.  J.,  in  Jackson  v.  Vanderheydenj  17  Johns. 
168  [8  Am.  Dec.  878];  or  to  contradict  the  recital  or  show  that 
the  land  was  sold  under  a  different  juii^^ent  and  executitm 
fhan  those  recited  in  the  deed,  though  such  evidence  may  be 
admitted  to  show  a  fraud  in  the  sale:  Jaekaon  v.  Sternberg^  20 
Id.  60. 

The  rule  laid  down  in  the  last  two  cases  dted,  in  regard  to 
the  conclusiveness  of  a  recital  in  a  deed,  should  be  limited  in 
its  operation  to  the  party  making  the  recital  and  those  who 
elaim  some  right  and  interest  under  the  deed  which  contains 
iL  The  officer  who  makes  a  sale  and  executes  a  conveyance 
of  land  under  and  by  virtue  of  a  judgment  and  execution, 
must  necessarily  make  some  reference  in  his  deed  to  the  au- 
thority under  which  he  acted,  and  to  the  character  of  such 
authority.  .This  is  essential  for  the  purpose  of  showing  a 
transmission  of  the  debtor's  title  in  the  property  to  the  pur- 
chaser and  grantee  thereof.  This  is  done  by  a  recital  of  cer- 
tain fncts,  constitutive  of  the  officer's  authority  to  sell  and 
convey.  And  when  this  is  done,  he  and  those  who  claim 
under  the  deed  are  estopped  from  denying  the  truth  of  the 
fiusts  recited.  But  such  a  deed  is  not  evidence  of  the  matters 
ledted  as  against  strangers,  and  least  of  all,  as  against  those 
who  claim  adversely  to  it:  Jackson  v.  RobertSy  11  Wend.  436; 
Penrose  v.  OriffUhj  4  Binn.  231;  Carver  v.  Jackeon^  4  Pet.  88. 

There  is  nothing  in  the  deed  in  question  which  is  evidence 
at  title  in  the  deSdndants,  or  any  of  them,  of  the  right,  title, 
and  interest  of  the  appellant  in  the  demanded  premises,  at  the 
time  it  is  alleged,  on  the  part  of  defendants,  the  property  of 
the  appellant  was  sold;  but  on  the  contrary,  the  deed  shows 
upon  its  face  that  the  execution  under  which  the  property  is 
claimed  to  have  been  sold  and  conveyed  was  not  issued  against 
the  appellant  as  a  defendant  therein,  and  it  also  shows  upon 
its  fnod  that  the  interest  of  the  appellant  in  the  demanded 
pvemiMB  was  not  attempted  to  be  sold  or  conveyed. 


84  Tebby  v.  Meqebls.  [CaL 

The  objection  to  the  deed  was  well  taken,  and  should  have 
been  sustained;  and  the  instruction  which  the  plaintiff  re- 
quested the  court  to  give  to  the  jury  was  proper,  inasmuch  as 
the  deed  and  the  testimony  of  the  constable  was  received  in 
evidence. 

Upon  the  facts  of  the  case  as  they  appear  in  the  record,  the 
appellant  was  entitled  to  a  verdict  and  judgment,  as  demanded 
in  his  complaint 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Parol  EvmnrcB  is  LfAsacasniLB  to  Vabt  or  OovTRAsam  Tboib  ov 
Djod:  Adamt  v.  Hudaom  CouiOy  Bank,  64  Am.  Deo.  469,  and  oaaes  cited  in 
the  note  472. 

Recitals  in  Sheriff's  Deed.  —  What  facts  should  be  recited:  See  Jordem 
V.  Bradshaw,  65  Am.  Dec.  419,  and  note  424,  citing  prior  casee;  BetHson  ▼. 
Buddf  65  Id.  442,  and  note  452.  Recitals  as  evidence  of  judgment,  execntLon, 
levy,  and  sale:  See  Hardin  v.  Choekf  64  Id.  600,  and  cases  cited  in  the  note 
602;  Jordan  v.  BradahMO,  65  Id.  419,  and  note  424.  Admissibility  of  parol 
evidence  to  contradict  the  recitals  of  a  sheriffs  deed:  See  Beed  v.  Atuttn^  46 
Id.  336;  Lesfiey  v.  Gardner,  38  Id.  764;  SummerHn  v.  ffegterley,  65  Id.  639. 
In  Phillipa  ▼.  Coffee,  63  Id.  357,  it  is  held  that  the  misrecital  of  the  judg- 
ment will  not  vitiate  or  destroy  the  title  of  the  purchaser;  see  also  the  caaea 
cited  in  the  note  thereto:  63  Id.  361 ;  but  see  Den  v.  Despreaux,  22  Id.  486^ 
and  note  489.  The  principal  case  is  cited  to  the  point  that  the  parties  to  a 
sheriff's  deed,  and  thoir  privies,  are  estopped  to  deny  the  existence  of  the 
judgment,  execution,  and  levy  recited  in  the  deed:  IngtrmjU  v.  TrmAody,  40 
Oal.  611;  Blood  v.  £t^  38  Id.  658.  In  Zabriakie  v.  Meade,  2  Nev.  288,  it  ia 
cited  to  the  point  that  one  who  brings  an  action  to  recover  real  estate  pur* 
chased  under  execution  cannot  show  that  the  execution  issued  under  a  different 
judgment  than  the  one  recited  on  its  face,  nor  can  he  contradict  the  recitals 
in  the  deed  under  which  he  claims.  In  Hihn  v.  Peck,  30  CaL  289,  it  is 
that  the  rule  maintained  in  the  principal  case,  that  parties  and  priyiea 
estopped  by  the  recitals  in  a  sheriff's  deed,  but  that  strangers  aie  noft^  is 
entirely  consistent  with  the  idea  that  the  recitals  may  be  prima  /aek  evi* 
deuce  as  to  them.  It  is  also  cited  to  the  point  that  a  sheriff's  deed  that  does 
not  recite  the  judgment  on  which  the  execution  issoed  is  void:  Witemam  t. 
MeNiOiy,  26  Id.  236. 
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[24  Gaufokkia,  809.] 
BkAXS  of  CALDOBinA  OAITNOT  SXLBOT  AND   LOGATS  FiVR  HtmiBBD  TteV* 

lAKP  AcBis  OF  Land  granted  her  for  pozpoees  of  internal  impravemianft 
by  the  eighth  seotioii  of  the  act  of  Congress  of  September  4^  1841,  until 
after  the  lands  to  be  selected  have  been  surveyed  and  sectioniaed  by  tfa# 
proper  officers  of  the  federal  government. 
Ko  TiTLX  TO  Ant  Spioifio  Land  can  Vkst  in  Stats  under  the  eighth  seo- 
tion  of  the  act  of  Congreas  of  September  4,  1841,  unless  the  huftd  hM 


hjdlf  1864.]  Tebrt  v.  Meoerlx.  86 

been  wnmyod  by  the  proper  officers  of  the  federal  government,  and 
nleoted  ■od  located  by  the  state  in  parcels  conformably  to  sectional 
dmaiaofl  and  subdivisions  of  not  loss  than  320  acres,  and  has  upon  it  no 
iabflutiiig  valid  claim  by  pre-emption,  or  otherwise,  and  the  selection 
Ina  been  approved  by  the  federal  government. 

Asm  OAK  Makb  No  Valid  SELEcrioN  or  LocATioir  upon  Fitblxo  Lanu 
or  UniKD  Statxs  in  the  poesession  of  a  bona  fide  pre-emptioner  under  the 
laws  of  CoDgress,  nor  can  it  convey  any  valid  title  therein  to  another. 

BoKA  Ynm  Prb-kmptioneb  ov  Poblio  Lakb  uin>SE  Laws  ov  Unitid 
Statxs  vat  Attack  Collatbballt  a  patent  for  the  same  land  granted 
by  the  state  by  virtue  of  a  selection  of  the  land  made  by  the  state  while 
tbe  pre-emptianer  was  in  possession,  in  an  action  of  ejectment  against 
him  by  the  state  patentee,  for  the  state  had  no  title  to  tiie  land. 

Ejbctment.    The  opinion  states  the  case. 

HaU  and  Scaniker^  and  O.  W.  Tylevy  for  the  appeUant. 

PaiUnon^  Wallace^  and  Stow^  for  the  respondent. 

By  Court,  Sanderson,  C.  J.  This  is  an  action  of  ejectment 
The  case  was  tried  in  the  court  below  without  a  jury.  The 
plaintiff  had  judgment,  and  the  defendant  appeals.  The 
frets  as  found  by  the  court  are  acquiesced  in  by  both  parties, 
and  the  question  to  be  determined  is,  whether  the  plaintiff, 
upon  those  facts,  is  entitled  to  recover  the  land  in  controversy. 

The  findings  are  as  follows:  ''1.  That  in  January,  1862, 
the  plaintiff  obtained  firom  the  state  of  California  a  patent  for 
the  land  in  controversy,  pursuant  to  the  several  acts  for  the 
disposal  of  the  five  hundred  thousand  acres  of  land  granted 
by  the  United  States  to  the  state  of  California. 

^*  2.  That  the  plaintiff,  and  those  under  whom  he  claims, 
have  been  in  poesession  by  inclosure  and  cultivation  of  all  the 
land  embraced  in  said  patent,  except  the  forty  acres  in  con- 
troversy, since  the  year  1852,  but  neither  he  nor  they  have 
ever  been  in  possession  of  any  part  of  the  land  sued  for. 

^  3.  That  in  1854,  after  the  public  lands,  of  which  the  prem* 
ises  are  a  part,  had  been  divided  into  townships,  and  before 
ibey  had  been  sectionized,  the  plaintiff  located  two  school 
land  warrants  under  the  act  of  1852.  This  location  embraced 
the  premises  in  controversy,  and  the  lands  for  which  the  patent 
issoed  to  him  subsequently.  The  location  was  made  by  the 
county  surveyor  of  San  Joaquin  county,  by  actual  survey,  and 
the  survey  was  duly  recorded  in  the  San  Joaquin  county 
clerk's  office  in  November,  1854. 

"^  4.  On  the  fourteeenth  day  of  May,  1856,  plaintiff  made  the 
location  and  filed  the  warrants  in  the  United  States  land-offioe 
at  MarysviUe. 
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^B.  The  defendant,  a  citizen  of  the  United  States,  settled 
upon  that  portion  of  the  land  in  controversy  which  is  a  part 
of  the  northwest  quarter  of  section  21,  in  October,  1853,  and 
erected  a  dwelling-house,  with  intent  to  secure  a  pre-emption 
right  to  a  quarter-section  under  the  acts'  of  Congress  of  Sep- 
tember, 1841,  and  March,  1853.  The  land  at  that  time  was 
unsurveyed,  and  ever  since  that  time  defendant  has  occupied 
and  cultivated  that  portion  of  the  northwest  quarter  of  said 
section  which  is  now  in  controversy. 

^'6.  In  the  month  of  May  or  June,  1855,  the  land  was  di« 
vided  into  sections,  and  other  legal  subdivisions,  by  the  United 
States  government;  and  the  defendant,  on  the  second  day  of 
October,  1855,  filed  his  declaratory  statement  for  said  quarter- 
section  in  the  land-office  at  Benicia,  to  which  district  the  land 
belonged,  the  plat  or  survey  of  the  land  not  having  been  en- 
tered  and  filed  in  said  office. 

"7.  The  land  in  controversy  was  afterwards  transferred  to 
the  Marys ville  district;  and  the  defendant,  after  the  return  of 
the  approved  plat  or  survey  to  the  Marysville  office,  filed  in 
that  office  his  declaratory  statement,  in  due  form  of  law,  on  the 
sixteenth  day  of  April,  1856. 

'^  8.  In  1860,  at  the  land-office  in  Stockton,  to  which  dis- 
trict the  land  then  belonged,  the  defendant  made  proof  of  his 
settlement  and  pre-emption,  and  having  made  payment  for 
said  quarter-section,  received  from  the  register  and  receiver  a 
certificate  of  location  and  purchase  of  the  same  in  due  form  of 
law. 

'*9.  One  John  H.  Megerle,  now  deceased,  and  whose  heir 
at  law  and  representative  is  the  defendant,  in  the  month  of 
October,  1853,  settled  upon  that  portion  of  the  land  in  contro- 
versy embraced  in  the  southwest  quarter  of  said  section  21, 
and  erected  a  house  thereon,  intending  to  pre-empt  the  same 
under  the  laws  of  Congress,  the  land  being  unsurveyed  public 
land,  and  continued  to  reside  on  and  cultivate  the  same  until 
1858,  when  he  died. 

"  10.  The  land  being  sectionized,  and  the  plats  returned  to 
the  Marysville  land-office,  said  John  H.  Megerle,  while  yet  in 
life,  to  wit,  on  the  sixteenth  day  of  April,  1856,  filed  in  said 
Marysville  office  his  declaratory  statement  for  a  quarter-seo- 
tion  of  land,  embracing  the  west  half  of  the  southwest  quarter 
of  said  section  21,  and  in  April,  1859,  proof  was  made  of  the 
entry  and  settlement  of  the  said  John  H.  Megerle,  and  of  his 
notice  before  the  proper  land  officers,  and  the  defendant  has 
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been  thenee  hUiberlaieady  and  willing  to  make  payment  there- 
far. 

"  IL  The  defiandant  was  in  poeaeedon  of  the  land  in  eontro- 
yeaj  adTOiaely  to  the  plaintiff,  at  the  time  this  action  waa 
hronghi. 

**  12.  That  the  plaintiff,  claiming  the  qnarter-eection  of  land 
on  which  the  defendant  settled  by  virtue  of  his  location  of  said 
school  warrants,  did  contest  the  right  of  the  said  defendant 
before  the  officers  of  the  Stockton  land-office  to  pre-empt  the 
same,  and  thereopon  snch  proceedings  were  had  before  the  offi- 
cers of  the  government  of  the  United  Stotes  in  the  matter  of 
said  contest  as  that  the  Secretary  of  the  Interior,  on  the  ninth 
day  of  December,  1859,  and  again  on  the  fourteenth  day  of 
June,  1861,  did  adjudge  and  determine  that  the  said  defendant 
had  a  valid  legal  right  to  said  quarter-section  under  the  pre- 
emption laws  of  the  United  States." 

The  eighth  section  of  an  act  of  Congress  passed  September 
4, 1841,  entitled  "  An  act  to  appropriate  the  proceeds  of  the 
sales  of  the  public  lands,  and  to  grant  pre-emption  rights," 
reads  as  follows: — 

^*  Sec.  8.  There  shall  be  granted  to  each  state  specified  in  the 
first'section  of  this  act,  five  hundred  thousand  acres  of  land, 
for  purposes  of  internal  improvements;  provided,  that  to  each 
of  the  said  states  which  has  already  received  grants  for  said 
purpose,  there  is  hereby  granted  no  more  than  a  quantity  of 
land  which  shall,  together  with  the  amount  such  state  has 
already  received  as  aforesaid,  make  five  hundred  thousand 
acres;  the  selections  in  all  of  said  states  to  be  made  within 
their  limits,  respectively,  in  such  a  manner  as  the  legislature 
thereof  shall  direct,  and  located  in  parcels  conformably  to  sec- 
tional divisions  and  subdivisions,  of  not  less  than  three  hun- 
dred and  twenty  acres  in  any  one  location,  on  any  public  land 
except  such  as  is  or  may  be  reserved  from  sale  by  any  laws  of 
Ccngress  or  proclamation  of  the  President  of  the  United  States; 
whidi  said  location  may  be  made  at  any  time  after  the  lands 
of  the  United  States  in  said  states  respectively  shall  have  been 
surveyed  according  to  existing  laws.  And  there  shall  be  and 
hereby  is  granted  to  each  new  state  that  shall  be  hereafter  ad- 
mitted into  the  Union,  upon  such  admission,  so  much  land  as, 
including  such  quantity  as  may  have  been  granted  to  such  state 
before  its  admission  and  while  under  a  territorial  government, 
for  purposes  of  internal  improvements,  as  aforesaid,  as  shall 
make  five  hundred  thousand  acres  of  land,  to  be  selected  and 
lucated  as  aforesaid." 
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Under  the  last  clause  of  the  foregoing  section,  California, 
upon  her  admission  into  the  Union,  became  vested  with  an 
interest  in  the  public  lands  within  her  borders  to  the  extent 
of  five  hundred  thousand  acres  (having  never  received  any 
previous  grants),  the  same,  however,  to  be  selected  and  located 
in  the  manner  and  at  the  time  specified  in  the  immediately 
preceding  i>art  of  the  section,  to  which  the  words  at  the  close 
of  the  section  ^to  be  selected  and  located  as  aforesaid,"  di- 
xectiy  refer.  The  words  "  to  be  selected  and  located  as  afore- 
said,'' in  our  judgment  include  both  the  manner  and  the  time 
of  the  selection  and  location,  and  not  the  manner  merely,  as 
was  held  in  DoU  v.  MendoVj  16  Cal.  815.  The  language  is  not 
that  the  land  shall  be  selected  in  the  manner  as  aforesaid,  but 
^'as  aforesaid."  That  portion  of  the  section  to  which  the 
words  ^'  as  aforesaid  "  refer,  prescribes,  not  only  the  manner  of 
the  selection,  but  the  time  also;  and  by  no  rule  of  construction 
can  it  be  said  that  they  refer  to  the  one  and  not  to  the  other. 
There  is  no  ambiguity  in  the  language  used;  on  the  contrary, 
the  meaning  is  too  plain  and  obvious  to  admit  of  doubt  The 
language  is  "  located  as  aforesaid,"  that  is  to  say,  in  parcels  of 
not  less  than  320  acres,  conformably  to  sectional  division^  and 
subdivisions,  and  after  the  survey  has  been  made.  This  con* 
Btruction  is  not  only  justified  by  the  natural  and  grammatical 
import  and  meaning  of  the  language  used,  but  is  sustained  by 
the  necessities  of  the  subject-matter.  The  land  must  be  loca- 
ted in  parcels,  conformably  to  sectional  divisions  and  sub- 
divisions, of  not  less  than  820  acres.  How  can  this  be  done 
until  after  the  lands  have  been  surveyed  by  the  proper  officers 
of  the  federal  government?  The  grant  imposes  conditions  as 
to  the  quantity,  manner  of  selection,  and  location,  and  time  of 
location,  and  under  it  no  title  to  any  specific  land  can  vest  in 
the  state  until  all  of  those  conditions  have  been  complied 
with.  The  state  has  no  more  right  to  select  and  locate  lands 
before  the  survey  has  been  made  than  she  has  to  locate  it  in 
tracts  of  160  acres  each,  or  without  regard  to  the  sectional 
divisions  and  subdivisions  of  the  United  States  survey.  The 
mode,  time,  and  quantity  of  the  selection  and  location  are 
fixed  by  the  act.  All  else  is  left  to  the  legislative  wisdom  oi 
the  state. 

Agents  may  be  appointed  by  the  state  for  the  purpose  of 
selecting  and  locating  the  land  granted  to  the  state  and  cer- 
tifying the  same  by  proper  lists  to  the  proper  land-officers  of 
the  federal  government.    But  such  selections  and  locations 
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muflt  be  made  upon  lands  to  which  there  is  no  subfliBting  valid 
claim,  by  pre-emption  or  otherwise,  or  they  cannot  be  recog- 
nised and  upheld  as  valid  by  the  federal  government.  The 
^[iproval  of  the  federal  government  must  be  had  before  the 
title  of  the  state  can  attach  to  any  specific  land,  and  such  ap- 
ptoval  ought  not  and  cannot  be  had  where  there  is  a  valid  sub- 
nstixig  daim  under  the  laws  of  Congress,  by  pre-emption  or 
otherwise,  which  has  attached  to  the  land  before  the  selection 
18  made  by  the  state.  This  course  is  made  necessary  in  order 
to  preserve  uniformity  in  the  land  system  of  the  federal  govern- 
ment, and  to  enable  it  to  preserve  intact  its  policy  toward 
actual  settlers  upon  the  public  lands.  The  uniform  policy  of 
the  fidderal  government  has  been  to  invite  and  encourage  the 
settlement  of  her  public  lands  by  a  judicious  system  of  pre-emp- 
tion laws,  whereby  settlers  are  enabled  to  secure  the  title  to  the 
land  cultivated  and  improved  by  them  in  preference  to  all  oth- 
ers. A  pre^mptioner  is  as  much  the  favored  beneficiary  of  the 
federal  government  as  a  state,  and  equally  entitled  to  her  pro- 
tection. The  unoccupied  land  is  as  open  to  the  settlement  of 
the  pre-emptor  as  to  the  selection  and  location  of  a  state,  and 
when  he  has  once  placed  his  foot  uix>n  the  spot  of  his  choice, 
he  cannot  be  deprived  of  it  by  any  system  of  state  selection 
and  location,  provided  he  complies  with  the  laws  of  Congress; 
nor  need  he  look  elsewhere  than  to  the  federal  government  for 
Us  title.  Upon  land  in  the  possession  of  a  bona  fide  pre- 
emptioner  the  state  can  miake  no  valid  selection  and  location, 
nor  can  it  convey  any  valid  title  therein  to  another.  Such 
land  has  a  prior  valid  claim  upon  it,  and  is  not  subject  to  state 
•election.  Any  other  theory  would  lead  to  confusion  and  to 
fisderal  and  state  conflict.  So  careful  is  the  federal  govern- 
ment of  the  rights  of  pre-emptioners  that  it  has  provided  that 
where  any  settlement,  by  the  erection  of  a  dwelling-house  or 
the  cultivation  of  any  portion  of  the  land,  shall  be  made  upon 
the  sixteenth  and  thirty-sixth  sections  granted  for  the  purposes 
of  public  schools,  other  lands  shall  be  selected  by  the  f  roper 
officers  of  the  state  in  lieu  thereof:  Act  of  March  3, 1853,  sec.  7; 
Wood's  Digest,  p.  749. 

The  sixth  section  of  the  act  just  cited  provides,  "  that  all 
the  public  lands  in  the  state  of  California,  whether  surveyed 
or  unsurveyed,  with  the  exception  of  sections  16  and  36,  which 
shall  be  and  are  hereby  granted  to  the  state  for  the  purposes 
of  public  schools,  in  each  township,  and  with  the  exception  of 
lands  appropriated  under  the  authority  of  tins  act,  or  reserved 
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by  competent  authority,  and  excepting  also  the  lands  claimed 
ander  any  foreign  grant  or  title,  and  the  mineral  lands,  shall 
be  subject  to  the  pre-emption  law  of  the  4th  of  September, 
1841,  with  all  the  exceptions,  conditions,  and  limitations 
therein,  except  as  herein  otherwise  provided;  and  shall^  after 
the  plats  thereof  are  returned  to  the  office  of  the  register,  be 
offered  for  sale,  after  six  months'  public  notice  in  the  state  of 
the  time  and  place  of  the  sale,  under  the  laws,  rules,  and  regu- 
lations now  governing  such  sales,  or  such  as  may  be  hereafter 
prescribed;  provided,  that  where  unsurveyed  lands  are 
claimed  by  pre-emption,  the  usual  notice  of  such  claim  shall 
be  filed  within  three  months  after  the  return  of  the  plats  of 
surveys  to  the  land-offices,  and  proof  and  payment  shall  be 
made  prior  to  the  day  appointed  by  the  president's  proclama- 
tion for  the  commencement  of  the  sale,  including  the  entry  of 
such  claims  to  be  made  by  legal  subdivisions,  according  to  the 
United  States  survey,  and  in  the  most  compact  form." 

Under  the  provisions  of  this  section,  the  defendant  proceeded 
to  obtain  the  title  of  the  United  States  to  the  land  in  contro- 
versy. He  settled  upon  it  in  October,  1853,  seven  months 
aA«r  the  passage  of  the  act,  with  the  intent  to  secure  a  pre- 
emption right  thereto.  At  that  time,  the  land  was  vacant 
and  unoccupied.  He  erected  a  dwelling-house  thereon,  and 
ever  since  that  time  has  resided  thereon  and  cultivated  the 
same.  In  1854,  the  land  was  surveyed  and  divided  into  town- 
ships, and  in  1855,  into  sections  and  other  legal  subdivisions, 
by  the  federal  government.  The  defendant,  within  the  time 
prescribed  by  the  laws  of  Congress,  to  wit,  on  the  sixteenth  day 
of  April,  1856,  filed  in  the  proper  land-office  his  declaratory 
statement,  and  within  the  time  prescribed  made  proof  of  set- 
tlement and  payment  of  the  purchase-money;  and  in  I860; 
obtained  from  the  proper  officer  a  certificate  of  location  and 
purchase,  in  due  form  of  law,  of  the  land  in  controversy. 

The  plaintiff,  on  the  contrary,  sought  to  obtain  title  through 
(he  state,  and  under  its  laws.  In  1854,  after  the  land  was 
divided  into  townships,  and  before  it  was  divided  into  sections 
and  other  legal  subdivisions,  and  before  the  plats  were  re- 
turned to  the  proper  office,  the  plaintiff  took  his  first  step 
toward  obtaining  his  title,  by  locating  two  school  land  warrants 
pursuant  to  the  provisions  of  the  act  of  the  state  legislature 
of  1852.  On  the  fourteenth  day  of  May,  1856,  the  plaintiff 
made  his  location,  and  filed  his  warrants  in  the  United  States 
land^ffice,  and  in  January,  1862,  he  obtained  a  patent  from 
I  lie  state  for  the  same  land. 
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ThoB  it  appears  that  the  defendant  was  in  poeaeasion  as  a 
fie  cmptioner  before  and  at  the  time  at  which  the  plaintiff 
heated  his  warrants;  and  the  declaratory  statement  of  the 
defendant  was  on  file  in  the  proper  land-office  before  and  at 
the  time  the  plaintiff  entered  his  location  and  filed  his  war- 
lanta.  It  further  appears  that  under  these  circumstances,  the 
plaintiff  contested  the  right  and  claim  of  the  defendant  before 
the  officers  of  the  proper  land-office,  and  on  appeal  to  the 
Secretary  of  the  Interior,  a  decision  was  twice  rendered  against 
him,  and  establishing  the  validity  of  the  defendant's  claim; 
jet,  by  some  means  which  do  not  appear,  he  afterwards,  and 
after  the  defendant  had  obtained  his  certific.ate  of  location 
and  purchase  from  the  proper  officers  of  the  federal  govem- 
nent,  obtained  his  patent  from  the  state  of  California. 

Hoarding  the  plaintiff  as  the  agent  of  the  state  for  the  pur- 
pose of  selecting  and  locating  the  land  in  question,  as  is 
daimed  by  his  counsel,  and  which  we  concede,  he  made  his 
■election  and  location  upon  land  to  which  the  defendant's  pre- 
emption right  had  already  attached.  This,  as  we  have  already 
nen,  he  could  not  do,  and  by  his  acts  the  state  acquired  no 
title  whatever  to  the  land  in  controversy,  and  of  course  could 
pass  none  to  him  by  her  patent.  When  two  or  more  persons 
have  settled  upon  the  same  quarter-sections  of  land,  the  right 
ef  pre-emption  is  in  him  who  made  the  first  settlement:  Act 
«f  September  4, 1841,  sec.  11.  The  state  occupies  no  better 
ar  stronger  position  than  a  bona  jlde  pre-emptioner;  and  if  her 
•election  be  subsequent  to  that  of  a  b<ma  fide  pre-emptioner, 
kor  right  must  yield  to  his. 

The  only  question  remaining  is,  whether  under  the  circum* 
stances  of  this  case  the  defendant  can  attack  the  plaintiff's 
pstent;  and  upon  this  point  there  can  be  no  doubt,  if  our  pre- 
vious reasoning  be  correct.  By  his  certificate  of  location  and 
purchase  the  defendant  became  vested  with  the  title  of  the 
United  States  to  the  land  in  question,  upon  which  he  could 
maintain  and  defend  an  action  of  ejectment  under  the  laws  of 
this  state:  Wood's  Digest,  p.  1044.  We  have  also  shown  that 
the  state  acquired  no  title  to  the  land  in  question  by  the  acts 
of  her  agent,  the  plaintiff  in  this  case,  because,  at  the  time  of 
his  location,  the  land  was  reserved  from  selection  by  the  pre- 
emption laws  of  the  United  States,  and  that  therefore  the  title 
ef  the  state  did  not  attach  to  the  land  in  question,  and  nothing 
passed  to  plaintiff  by  her  patent 

The  third  section  of  the  act  of  the  legislature  which  au- 
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thorizes  the  location  of  school  land  warrantSi  and  under  which 
the  plaintiff  made  his  location,  provides  as  follows: — 

"Sec.  3.  The  parties  porchasing  such  warrants,  and  their 
assigns,  are  hereby  authorised  in  behalf  of  this  state  to  locate 
the  same  upon  any  vacant  and  unappropriated  lands  belong- 
ing  to  the  United  States  within  the  state  of  Califomia,  subject 
to  such  location;  but  no  such  location  shall  be  made  unless 
it  be  made  in  ocmformity  to  the  law  of  Congress,  which  law 
provides  that  not  less  than  820  acres  shall  be  located  in  one 
body." 

By  necessary  implication  the  purchaser  and  his  assignee  is 
prohibited  from  locating  the  warrants  upon  land  which  is 
already  occupied.  We  have  therefore  a  case  where  the  state 
has  issued  a  patent  without  having  any  title  to  the  land,  and 
contrary  to  the  provisions  of  one  of  its  own  statutes. 

In  Patterson  v.  Winuj  11  Wheat.  880,  the  supreme  court  of 
the  United  States  said:  ''  We  may  therefore  assume,  as  the  set- 
tled doctrine  of  this  court,  that  if  a  patent  is  absolutely  void 
upon  its  face,  or  the  issuing  thereof  was  without  authority,  or 
was  prohibited  by  statute,  or  the  state  had  no  title,  it  may  be 
impeached  collaterally  in  a  court  of  law  in  an  action  of  eject- 
ment." 

The  doctrine  of  Patterson  v.  Winn^  11  Wheat  880,  is  expressly 
recognized  and  approved  in  DoU  v.  MeadoTj  16  Cal.  824,  and 
Mr.  Chief  Justice  Field  there  said:  "We  admit,  in  general 
terms,  the  correctness  of  the  doctrine  declared  in  Patterson  v. 
Winnj  supray  to  be  the  settled  doctrine  of  the  supreme  court  of 
the  United  States,  that  if  a  patent  be  absolutely  void  upon  its 
flEtce,  or  were  issued  without  authority,  or  were  prohibited  by 
statute,  or  the  state  had  no  title,  it  may  be  impeached  collat- 
erally in  an  action  of  ejectment."  Subsequently,  in  the  same 
opinion,  Mr.  Chief  Justice  Field  declares  by  whom,  in  such 
cases,  a  patent  may  be  impeached,  and  by  whom  not,  in  the 
following  language:  "Nor  do  we  question  the  further  proposi- 
tion that  the  defendant  might  have  disproved  the  evidence  of 
title  furnished  by  the  patent,  by  showing  that  the  land  in 
question  was  not  included  in  the  act  of  Congress,  or  was  within 
the  exceptions  contained  in  the  act  of  this  state.  We  only  an- 
nex to  the  proposition  the  qualification  that  to  do  this  he  must 
first  have  brought  himself  in  some  privity  with  the  common 
source  of  title.  If  he  were  a  mere  intruder,  not  possessing  any 
claim  of  title  either  from  the  general  or  state  government,  he 
would  not  be  in  a  position  to  question  the  regularity  and  cor- 


Aprily  1864«]  Terby  v.  Meoerle.  98 

rectness  of  the  action  of  the  officers  of  the  state  in  the  selection 
of  the  lands,  and  the  issuance  of  the  patent." 

In  the  present  case,  as  we  have  endeavored  to  show,  we  have 
two  grounds  upon  which  a  patent  may  be  impeached  collater- 
ally in  an  action  of  ejectment;  and  a  party  who,  by  reason  of 
his  privity  with  the  common  source  of  title,  has  a  status  in 
oourt  which  enables  him  to  question  its  validity. 

The  judgment  is  reversed,  and  the  court  below  directed  to 

enter  a  judgment  upon  the  findings  in  favor  of  the  defendant 

• 

Shaftbr  and  Sawtbb,  JJ.,  concurred  specially. 

iMFmAOBifKirr  or  Patbut  vob  Public  Lands:  See  Stale  ▼.  Baehelder,  80 
Am.  Deo.  410^  and  note  ^3;  Me  also  TesdiemaeherT.  Thom/ptom^  79  Id.  151»  and 
note  162.  A  patent  for  land  which  shows  npon  its  face  that  it  is  void  may 
be  assailed  either  directly  or  oollaterally  by  any  one  interested  in  dispnting 
tta  Talidity:  WnUer  v.  Joma,  54  Id.  379;  lUmdOly.  Fay,  32  Gal.  362.  Bat  in 
cvdar  that  a  person  may  be  permitted  to  impeach  collatarally  a  patent  iaanod 
by  the  state  which  ia  not  npon  its  face  void,  bat  which  haa  been  iasned  with* 
o«t  anthcrity,  the  state  haying  no  title  or  right  to  make  the  grants  the  per- 
son most  bimanlf  possess  a  tkBtrnt  aathoriaing  him  so  to  do.  He  mnat  show 
tibat  he  has  title  to  the  prenusos,  or  sach  an  interest  therein,  in  snbordinatio^ 
to  the  title  wherever  it  reaideay  as  will  aothorise  him  to  caU  the  trae  title  to 
hie  aid:  People  ▼.  Sirattum^  25  Id.  251;  €a$'der  v.  BaaOer,  28  Id.  101;  Hagaar  ▼. 
£Miif,29Id.  312;  and  see  WhUer.AUen,  30r.  113;  WmierY.  ./bfiei^  54  Am. 
Bee.  379.  Thus  a  person  who  has  seoored  a  right  of  pre-emption  stands  in 
sBcfa  relatioa  to  the  United  States  government,  the  source  of  title,  as  enablea 
him  to  attack  the  patent  collaterally,  as  being  void  for  want  of  power  to  grant 
the  land  oorered  by  it:  JCBe  ▼.  TmbU,  28  CaL  403;  Robhuon  ▼.  Farreti,  29  Id. 
321.  And  ao  in  Oregon,  one  who  has  settled  on  government  land  in  oompli- 
anee  with  the  Oregon  donation  act  while  it  was  stiU  government  land,  and 
before  a  certifioate  iasned  to  another,  acquires  sach  an  interest  as  renders  him 
eompetent  to  set  np  the  diaqoalifioation  of  the  other  person;  bat  one  who  has 
no  piior  right  or  interest  in  the  land  cannot  set  np  the  diaqnalification  of  a 
doiee:  WIdU  v.  AUen,  3  Or.  113.    The  above  oases  cite  the  principal  case. 

Sbjwbok  oa  Loainoir  bt  Stats  ob  its  Aokitb,  by  virtae  of  the  congree- 
aifloal  gient  of  government  landa  to  the  state,  made  npon  nnsarveyed  landa^ 
ia  TOJd,  aa  nnder  the  act  of  Ooogress,  the  pnblio  lands  are  not  open  to  seleo- 
tioBi  er  location  by  the  state  vntil  they  have  been  surveyed  by  the  proper  offi- 
Mss  of  the  government:  AiiKft  v.  ^Oem,  84  OaL  612;  JToa^t  v.  DraSn,  40 
Id.  963^  370;  Qrogam  ▼.  Ki^lgkt,  27  Id.  520;  ToUmd  v.  MemdOk  38  Id.  33| 
Omd  V.  ReignoUk,  49  Id.  214;  HaaHi^  v.  Jaekmm,  46  Id.  243.  Nor  can  a 
valid  eaieetiflB  be  made  ol  any  spesific  parcel  to  which  there  is  at  the  time  a 
anlwisUiig  viEd  ebim  by  pre*emption  or  otherwise:  Hatimge  v.  Jaehon,  40 
Id.  943;  ifcgerb  v.  iU^  33Id.  89;  Atheamr.  Poppe,  25  Id.  633;  nor  unless 
tim  aslestton  is  made  in  parcels^  conformably  to  sectJonal  divisions  and  aubdi- 
vksoM  of  net  less  than  820  aeres:  iTcuflii^e  v.  «/adboii,  46  Id.  243;  Qr^gmf. 
Afl^  27  Id.  521.  And  the  state  dose  not  receive  title,  eo  as  to  be  able  to 
eoBvey  il^  mitil  the  plat  of  the  survey  hae  been  approved  by  the  United  States 

ifWy  ▼.  Ate^on,  55  Id.  398.  The  language  "hereby  ie 
In  tlm  net  of  flifyssst  impoffts^  however,  a  pissond  grant.    The 
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title  to  tli0  amomit  of  Imd  fpeoified  is  the  eot  peaeee  npoa  the  ailmiwinn  eff 
tiie  m&w  etote,  tfaon^  '^  wantiiig  identity  to  mike  it  perfeotk** — to  ettMh  II 
to  a  pertionUr  peroel  of  Uadi  Megerle  t.  Ashe,  27  Id.  S88.  So  in  Nevada^  II 
ie  held  that  the  aevBnth  aeotioii  of  the  miahling  aet  of  OongreM  (Stat.  1864- 
tt,  p.  SI,  ieo.  7)  Bmat  he  oonstnied  aa  a  giant  to  the  atate  la  pt^wmiMt  bk 
the  nature  of  a  float,  taking  effsct  npon  apeoifio  tnoti  of  land  aa  aooii  aa  tha 
aame  axe  aorveyed  hy  the  United  Statea,  and  not  before.  And  if  htmaJU^ 
aetUementi  were  made  npon  the  aixteanth  and  thirty-aiztii  aeotiooa  1^  pti^ 
emptioneni  prior  to  the  aorrey  of  the  land%  then  the  title  would  not  paoa  I* 
the  atate^  beoaoae  th^  were  otherwiae  di^oaed  o(  hat  other  laada  equifia' 
lent  thereto  were  granted  to  the  atate  in  lien  thwaof :  La^fiom  ▼•  Fmrr^  11 
KeF.  468.*   ISie  above  oaaea  dte  the  prindpal 
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[9b  Oaxjvobiiia,  tS.  I 

DamnDiAirr  nr  BnofMnrr  Who  Dbouoi  to  Sit  oir  Viujs  ov  m  Imr 
PBOYBnan  AOAivsT  MiSNX  PBOfin  mnst  aaaert  hia  rij^t  by  praper 
avermanAB  in  hia  anawer,  or  he  wiU  be  prednded  from  doing  ao  at  tha 
trial 

Sgnmro  oiv  Vautb  ov  iMPBovnoMn  AOAimnr  ICiaini  PBonn  or  Bnoi^ 
nuT  CoHmnma  CouumtGLAix  on  BwKfww,  which,  to  be  availahia 
aa  a  defenae,  mnat,  like  any  other  new  matter,  be  pleaded. 

Addiko  to  or  Stbekotbsnino  Titlb  undkb  Salb  ion  Tazkb.  — One  wl» 
ia  nnder  any  legal  or  moral  obligation  to  pay  taxea  cannot,  by  ne^^eetivg 
to  pay  the  same  and  allowing  the  land  to  be  sold  in  oonaeqnenoe  of  anoh 
neglect,  add  to  or  atrengthen  hia  title  by  porohaaing  at  the  aale  bimaaif, 
or  by  aabaeqnently  baying  from  a  atranger  who  purchaaed  at  the  aale. 

Ows  Who  is  ukdkb  No  Lioal  oe  Moral  Obuoatiov  to  Pat  Ti 
HOT  pRROLUDXD  TROM  PiTBCHASDro  at  the  taz  aale,  althongh  in 
aion  at  the  time  the  aaaeaament  waa  made,  or  when  the  land  waa  aold. 

AiOfB  or  A8BBB80R  IH  Makino  AiwwifRWTO  lOR  Taxu  arr  Ihyalid,  nnlflBB 
the  proTiaiona  of  the  atatnte  are  atriotly  followed,  and  aU  ita  oonditiona 
fnlly  complied  with  by  him. 

ImrALiD  A8SB88MIHT  CoNBTiTOTis  Ko  Gharor  upoh  Laitd^  and  no  legrf 
obligation  ia  thereby  impoaed  upon  any  one  to  pay  the  taxea. 

Abbbbmrnt  di  Namr  or  Owrrr.  — Under  the  Oalifoniia  revenve  aot  el 
1864,  the  aaaeaaor  is  required  to  list  the  land  in  the  name  of  the  owrs^ 
when  known,  whether  the  land  be  Taoant  or  oconpied.  If  the  land  be 
listed  to  the  owner,  nothing  more  need  be  stated  by  the  aaaeaaor. 

AjBRWifRiiT  IB  Namr  or  Ukxvowh  Owrrr,  wbrbr  Lahd  n  XJisoooavam, 
Under  the  Oalifonua  reyenue  act  of  1854,  the  asawaaor  mnat,  when  tha 
owner  is  unknown,  and  the  land  ia  nnocenpied,  list  it  aa  the  land  ol  a 
person  unknown.  If  the  land  is  unoccupied,  and  the  owner  nnknoiwi^ 
both  of  these  facts  must  appear  in  the  assosaor's  list  in  order  to  make  as 
aaaeaament  to  an  unknown  owner  valid.  And  if  the  land  be  listed  aa  tha 
land  of  a  peraon  unknown,  the  assessor  must  atate  that  the  land  ia  aa 
listed  becanae  the  owner  ia  unknown,  and  the  land  is  unooonpied. 

^fptMMirwpr  IH  Naur  or  OoonrAur  whrrr  Owrrr  n  Urxrowx.  —  Under 
the  Oalifoniia  revenue  aot  of  1864^  the  aaaeaaor  mnat,  whan  tbs  ewnar  ii 
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«a]alovl^  littihalaiidy  if  ooenpiod»in1Ji6iiaiiieol^oooiip^^  Iftlit 
had  k  oooopied  and  the  owner  vnknown,  both  of  these  heAm  imut  ap- 
pear m,  ibe  list  m  order  to  make  an  aasesameat  to  the  oooapaat  valid. 
WlMre  the  land  ia  oooapied,  ignoranoe  of  the  true  owner  is  a  oonditUm 
pveeedsnt  to  the  validity  of  an  assessment  against  an  oooapant ;  and  if  the 
kad  be  listed  in  the  name  of  aa  oecnpaat  who  is  not  the  owner,  it  most 
be  stated  by  the  asssssor  to  haye  been  so  listed  beoanse  the  owner  was 
initiiowtt  to  him.  * 

CmMmom  or  Comnnr  BouvDAaaa  aitsb  LAin>  hab  bsut  Awiimbkd  worn 
Tazb  does  not  alket  the  Uen  of  the  tax  on  the  land;  and  the  odUeotor 
el  the  old  ooonty  has  power  to  sell  the  land  to  enforce  the  lien,  where 
tlM  land  falls  into  another  ooontj  by  reason  of  snoh  change. 

Tmjl  Dxmd  irBD>  HOT  CkxHTAnr  Rwitals  or  Vabious  Aois,  required  under 
tlie  revenne  act  of  1854,  ahowing  a  oomplianoe  on  the  part  of  the  revenne 
oAoers  with  the  several  conditions  of  the  statote.  These  acts  are  only 
rsqniied  to  be  reeited  in  the  certificato  of  pordiase.  Their  omission 
from  the  deed  only  afieoto  the  question  of  proof.  If  inserted  in  the  deed, 
thi^  are  prima  fade  evidence;  but  if  not  inserted,  th^  may  be  proved 


Xax  Dud  kmmd  bb  n  Ko  PABTfoULiB  Fobm.  —The  statato  requires  only 
a  deed  of  conveyance  in  fee-simple  to  the  purchaeer;  and  any  deed  is 
sniBdent  H  acoording  to  the  rules  of  the  conmion  law,  it  will  transfsr 
tiw  tide  of  the  former  owner,  and  vest  the  estate  in  the  porbhaser,  pro- 
vided it  recites  the  power  under  which  it  waa  made,  and  is  aoocmpanisd 
by  proof  that  the  law  was  strictly  complied  with. 

Thb  fSsustg  aie  stated  in  the  opinion. 

Otarge  Cadwalader  and  H.  0.  Beattyy  for  the  appellant 

John  B.  FeUoUj  for  the  respondent. 

By  Court,  Sandebson,  C.  J.  This  is  an  action  for  the  pos^ 
session  of  land,  and  for  the  recovery  of  mesne  profits.  The 
complaint  is  in  the  usoal  form,  not  verified.  The  answer  con- 
tains a  denial  of  all  the  material  facts  stated  in  the  complaint, 
and  an  averment  of  title  in  the  defendant.  The  plaintifi*  re- 
covered judgment  for  the  possession  of  the  land,  and  two  thou- 
sand  one  hundred  dollars  rents  and  profits. 

The  defendant  moved  for  a  new  trial,  which  was  denied. 
The  appeal  is  firom  the  judgment  and  from  the  order  denying 
a  new  trial. 

1.  In  support  of  his  case,  the  plaintiff  produced  a  patent 
from  the  government  of  the  United  States,  and  several  mesne 
conveyances,  showing  a  regular  chain  of  title  from  the  paten- 
tees to  himself,  and  proved  that  the  land  in  controversy  was 
included  within  the  calls  of  the  patent  and  mesne  convey- 
ances,  and  also  proved  the  value  of  the  use  and  occupation. 

The  defendant,  hy  way  of  setroff  to  the  plaintiff's  claim  for 
mesne  profits,  offered  testimony  as  to  the  value  of  his  improve- 
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ments,  which,  upon  the  objection  of  the  plaintifiP,  was  excluded 
by  the  court.    This  ruling  of  the  court  is  assigned  as  error. 

No  claim  for  improvements  is  made  in  the  answer,  and  for 
that  reason  alone  the  testimony  was  properly  excluded.  A 
defendant  in  ejectment,  who  desires  to  set  off  the  Value  of  his 
improvements  against  the  mesne  profits,  must  assert  his  right 
by  proper  averments  in  his  answer,  or  he  is  precluded  from 
doing  so  at  the  trial.  In  such  cases,  the  value  of  the  improve- 
ments constitutes  a  counterclaim  or  setoff,  and  in  order  to 
make  it  available  as  a  defense,  it  must,  like  any  other  new 
matter,  be  pleaded. 

2.  The  defendant  relied  upon  a  tax  title,  in  support  of  which 
he  offered  a  tax  deed  from  the  sheriff  and  ex  officio  tax  col- 
lector to  W.  M.  Lent.  Then  a  deed  from  Lent  to  John  P. 
Shear,  and  a  lease  from  John  P.  Shear  to  himself.  This  evi- 
dence was  objected  to  by  the  plaintiff  upon  several  groundSi 
and  excluded  by  the  court  Which  ruling  is  next  assigned  as 
error. 

It  appears  from  the  tax  deed,  which  is  a  part  of  the  record, 
that  the  land  was  listed  as  the  land  of  persons  unknown  by 
the  assessor,  and  that  the  same  was  sold  for  the  taxes  for  the 
fiscal  year  1856  and  1857.  The  testimony  on  the  part  of  the 
plaintiff  proved  that  the  defendant  had  been  in  the  occupation 
of  the  land  since  1856.  Under  these  circumstances,  it  is 
claimed  by  the  plaintiff  that  the  defendant  could  not  strengthen 
his  title,  either  by  purchasing  at  the  tax  sale  himself,  or  by 
suffering  a  stranger  to  buy,  and  then  purchasing  from  him. 

If  the  defendant  was  under  any  legal  or  moral  obligation  to 
pay  the  taxes,  he  could  not,  by  neglecting  to  pay  the  same 
and  allowing  the  land  to  be  sold  in  consequence  of  such  neglect, 
add  to  or  strengthen  his  title  by  purchasing  at  the  sale  him- 
self, or  by  subsequently  buying  from  a  stranger  who  purchased 
at  the  sale.  Otherwise,  he  would  be  allowed  to  gain  an  advan- 
tage from  his  own  fraud  or  negligence  in  failing  to  pay  the 
taxes.  This  the  law  does  not  permit,  either  directly  or  in- 
directiy.  On  the  contrary,  if  the  defendant  was  under  no  legal 
or  moral  obligation  to  pay  the  taxes,  there  is  no  principle  of 
law  or  equity  which  precludes  him  from  purchasing  at  the  sale, 
although  in  possession  at  the  time  the  assessment  was  made 
or  when  the  land  was  sold.  Black  well,  in  his  work  on  tax 
tiUes,  at  page  470,  uses  this  language:  "One  in  possession  of 
a  tract  of  land  at  the  date  of  the  assessment  may  purchase  at 
the  sale,  unless  it  ajqpears  that  he  was  bound  to  pay  the  taxes; 
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in  which  ease  he  can  acquire  no  title  by  his  purchase'':  PiaU 
?.  Si.  dairy  6  Ohio,  227;  Chateau  v.  JmeUy  11  111.  322  [50  Am. 
Dec  460]. 

In  the  present  case,  the  taxes  were  assessed  under  the  revenue 
act  of  1854:  Statutes  of  1854,  p.  88.  The  sixty-fourth  section 
ef  that  act  is  in  the  following  language:  "Lands  occupied  by 
any  person  not  the  owner  thereof  shall  be  listed  in  the  naiae 
of  the  owner,  if  known;  otherwise,  in  the  name  of  the  occupant, 
who  shall  pay  the  taxes  on  the  same;  and  for  the  taxes  paid 
by  such  occupant  he  shall  have  his  action  against  the  owner." 
The  sixty-fifth  section  of  the  same  act  provides  that  "unoccu- 
pied lands  shall  be  listed  in  the  name  of  the  owner,  if  known; 
otherwise  as  lands  of  persons  unknown."  Thus  the  as- 
sessor is  requited  to  list  the  land  in  the  name  of  the  owner, 
when  known,  whether  the  land  be  vacant  or  occupied;  but 
when  the  owner  is  unknown  he  must  list  the  land,  if  occupied, 
in  the  name  of  the  occupant;  if  unoccupied,  he  must  list  it  as 
the  land  of  a  person  unknown.  This  rule  must  be  strictly 
followed  by  the  assessor  in  order  to  impart  any  validity  to  the 
assessment.  If  the  land  is  unoccupied  and  the  owner  unknown, 
both  these  facts  must  appear  in  the  list  made  by  the  assessor 
in  order  to  make  an  assessment  to  an  unknown  owner  valid. 
If  the  land  is  occupied  and  the  owner  unknown,  both  of  these 
Cftcts  must  appear  in  the  list,  in  order  to  make  an  assessment 
to  the  occupant  valid;  or  in  other  words,  a  vacancy  as  to  pos- 
session, and  an  ignorance  of  the  true  owner,  are  conditions 
precedent  to  the  validity  of  an  assessment  against  an  unknown 
owner;  and  where  the  land  is  occupied,  ignorance  of  the  true 
owner  is  a  condition  precedent  to  the  validity  of  an  assessment 
against  an  occupant.  If  the  land  be  listed  to  the  owner,  noth- 
ing more  need  be  stated  by  the  assessor;  but  if  it  be  listed  in 
the  name  of  an  occupant  who  is  not  the  owner,  it  must  be 
stated  by  the  assessor  to  have  been  so  listed  because  the  owner 
was  unknown  to  him;  and  if  it  be  listed  as  the  land  of  a  per- 
son unknown,  he  must  state  the  land  is  so  listed  because  the 
owner  is  unknown  and  the  land  is  unoccupied.  Unless  this 
care  is  observed,  the  assessment  has  not  been  made  according 
to  law,  and  constitutes  no  charge  upon  the  land,  and  no  legal 
obligation  is  imposed  upon  any  one  to  pay  the  taxes.  In  order 
io  impart  any  validity  to  the  acts  of  the  assessor,  the  provisions 
of  the  statute  must  be  strictly  followed,  and  all  its  conditions 
fully  complied  with  by  that  officer.  "  In  powers  of  this  nature, 
a  series  of  acts,  preliminary  in  character,  are  required  by  law 
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to  precede  the  execution  of  the  power.  Each  and  every  step, 
from  the  listing  of  the  land  for  taxation  to  the  consummation 
of  the  title  by  the  delivery  of  a  deed  to  the  purchaser,  is  a 
separate  and  independent  fact.  All  of  these  facts,  from  the 
beginning  to  the  end  of  the  proceeding  must  exist;  and  if  any 
material  link  in  the  chain  of  title  be  wanting,  the  whole  falls 
to  the  ground  for  the  want  of  sufficient  authority  to  support  it": 
Blackwell  on  Tax  Titles,  p.  84. 

From  what  has  been  said,  it  follows  that  the  defendant,  not- 
withstanding he  may  have  been  in  the  occupation  of  the  land 
at  the  time  the  assessment  was  made  (the  land  not  having 
been  listed  in  his  name),  was  under  no  obligation  to  pay  the 
taxes,  and  therefore  was  not  precluded  from  purchasing  the 
tax  ti  le.  Independent  of  this,  it  does  not  appear  that  the  de- 
fendant was  in  possession  at  the  date  of  the  assessment.  The 
witness  who  was  examined  upon  this  point  says  "  that  the 
defendant  has  been  in  possession  since  1866.''  This  language 
embraces  no  part  of  the  year  1856.  The  assessment,  if  made 
at  the  time  required  by  law,  must  have  been  made  between 
the  first  Mondays  of  March  and  August  of  the  year  1856.  In 
either  aspect,  therefore,  the  defendant  was  not  precluded  from 
buying  at  the  tax  sale. 

The  land  was  assessed  for  the  taxes  in  question  in  San  Mateo 
County,  and  was  sold  by  the  tax  collector  of  that  county,  and 
the  deed  in  question  made  by  him.  It  was  proved  by  the 
plaintiff  that  the  land,  at  the  time  this  action  was  brought, 
was  in  the  county  of  San  Francisco.  The  present  boundaries 
between  the  two  counties  were  established  by  act  of  the  legis- 
lature on  the  eighteenth  day  of  April,  1857,  and  the  tax  sale 
was  made  in  June  thereafter.  These  facts  are  the  foundation 
of  the  second  objection  to  the  deed,  which  is  to  the  effect  that 
the  sale  was  illegal,  admitting  that  all  the  previous  proceed- 
ings were  regular.  If  the  land  was  in  San  Mateo  County  at 
the  date  of  the  assessment,  a  subsequent  change  in  the  county 
boundaries,  resulting  in  a  change  or  transfer  of  the  land  to 
another  county,  could  not  defeat  the  lien  of  the  assessment, 
nor  divest  the  tax  collector  of  San  Mateo  of  the  power  to  en- 
force the  collection  of  the  taxes  by  sale  of  the  land.  Upon 
this  point,  Mr.  Blackwell,  in  his  work  on  tax  titles,  at  page 
345,  remarks:  "  When,  after  an  assessment  is  made,  the  county 
in  which  the  proceeding  was  had  is  divided^  the  collector  of 
the  old  county  has  power  to  sell  land  lying  in  the  territory 
embraced  in  the  newly  created  county,"  and  cites  Devar  v.  Me- 
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CUiOoci,  9  Watts  &  S.  80;  and  adds:  "This  is  in  conformity 
with  the  general  principles  of  law  in  analogous  cases/* 

The  next  and  last  objection  to  the  deed  is,  that  it  does  not 
contain  the  necessary  recitals.  This  objection,  in  our  judg- 
mentf  is  also  untenable.  It  is  not  necessary,  under  the  act  of 
1854,  to  recite  in  the  deed  the  various  acts  which  show  a  com- 
pliance, on  the  part  of  the  revenue  officers,  with  the  several 
conditions  of  the  statute.  These  acts  are  only  required  to  be 
recited  in  the  certificate  of  purchase.  Their  omission  from 
the  deed  only  aifects  the  question  of  proof.  If  inserted  in  the 
deed,  the  deed  becomes  prima  Jojde  evidence  of  the  truth  of 
the  recitals,  and  the  burden  of  showing  that  the  law  has  not 
been  complied  with  in  the  preliminary  steps  is  cast  upon  the 
adversary  party.  But  if  omitted,  the  party  offering  the  deed 
must  prove,  oLivmd/t^  all  that  is  necessary  to  the  validity  of  the 
sale.  The  statute  does  not  prescribe  the  form  of  the  deed,  but 
simply  authorizes  the  execution  of  a  deed  of  conveyance  in 
fee-simple  to  the  purchaser;  and  its  sufficiency  must  be  tested 
by  the  principles  of  the  common  law.  "Any  deed  which,  ac- 
cording to  the  rules  of  the  common  law,  would  be  sufficient  to 
transfer  the  title  of  the  former  owner  and  vest  the  estate  in 
the  purchaser,  is  regarded  as  an  operative  mode  of  convey- 
ance, provided  it  recites  the  power  under  which  it  was  made, 
and  is  accompanied  by  proof  that  the  law  was  strictly  com- 
plied with" :  Blackwell  on  Tax  Titles,  p.  435;  Chandler  v.  Spear^ 
22  Vt.  388;  Brown  v.  Hutchinson,  11  Id.  569;  Spear  v.  Ditty^ 
8  Id.  419;  Bank  of  Utica  v.  Mersereau,  3  Barb.  628  [49  Am. 
Dec.  189]. 

It  is  not  pretended  that  the  deed,  tested  by  the  rules  of  the 
common  law,  is  insufficient.  It  is  good  as  an  ordinary  con- 
veyance, and  contains  a  recital  of  the  power  under  which  it 
was  made.  This  is  all  that  was  necessary  to  entitle  it  to  be 
read  in  evidence.  In  order  to  render  it  of  any  avail,  the  de- 
fendant would  have  been  compelled  to  follow  it  up  with  other 
evidence,  showing  that  the  law  had  been  strictly  complied 
with.  We  cannot  presume  that  he  was  unable  to  do  this,  and 
declare  that  therefore  the  deed  was  properly  excluded. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

Shafter,  J.,  expressed  no  opinion. 

iMPBOvmsNT!}  MAY  BR  SffT  OFF,  WHEN:  Byers  ▼.  Fowler,  64  Am.  Deo.  271 1 
KUlmm  T.  Bitdik,  50  Id.  .326;  Keane  v.  Oannavan,  82  Id.  73S. 

SrBJuroTHXKmo  Titlr  by  Pubcuasb  at  Tax  Salk:  See  nnmeroiu  caaee 
sled  in  note  to  Coa»  ▼.  Oil»OH,  07  Am.  Deo.  455;  Laeey  ▼.  Dam.  66  Id.  924^ 
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vvBd.nofta.0S3;  £fffnfftanT,  BodkwaUer,  74  Id.  279,  and  note  283;  Pkouantaw. 
SeoU,  76  Id.  403,  and  note  406;  Choieau  v.  Jonet,  60  Id.  460,  and  note  469; 
collected  cases  in  note  to  £laJse  y.  JBcwe,  15  Id.  684-690;  on  who  may  piu> 
chase  at  tax  sale. 

Tax  Sals,  Stbict  Ookflianob  with  Statuts  Essential  to  Yauditt 
OF:  See  Mayor  tie.  ▼.  Porter,  79  Am.  Dec.  686;  collected  cases  in  note  to 
P/etMonte  ▼.  BecU,  76  Id.  405,  and  Ituhey  v.  Huntsman,  82  Id.  143;  but  oeo 
fTofioce  ▼.  ^rocra,  76  Id.  421,  and  note  427,  and  0*^ea/ y.  Virginia  etc  JBridfft 
Co.,  79  Id.  669,  showing  that  the  statute  is  directory  merely,  and  that  a  sob- 
■tantial  compliance  with  its  requirements  is  sufficient. 

Recitals  in  Tax  Deeds  as  EyiDSNOE:  See  collected  cases  in  note  to  Pleas' 
aiUe  y.  ScoU,  76  Am.  Dec.  406;  Lyon  y.  Hufd,  46  Id.  216;  note  to  Laeeyy. 
Dame,  66  Id.  533;  Long  y.  BwmeU,  81  Id.  420. 

Tax  Deed,  Want  of  Rboitals  in,  Bfvbot  of:  PUammta  ▼.  SeoU,  76  Am. 
Dec.  403;  Long  y.  BumeU,  81  Id.  420.  The  principal  case  is  dtad  in  the  note 
to  Bank  qfUtieav.  Mereereau,  49  Id.  232. 

The  PBiNdPAL  OASE  WAS  CITED  in  each  of  the  following  authoritiee  and 
to  the  point  stated:  An  assessment  will  be  held  yoid,  unless  the  statute  haa 
been  at  least  substantially  complied  with:  Smith  y.  Davis,  30  CaL  539;  TV- 
Ion  V.  Oregon  CenL  M.  R.  Co.,  3  Saw.  24;  Huntington  y.  Cent  P.  B.  B.  Co.,  2 
Id.  512;  People  v,  Sneath,  28  CaL  615.  And  no  distinction  is  made  in  thia 
respect  between  real  and  personal  property:  See  case  Isat  cited.  Party 
against  whom  a  tax  is  lawfully  levied  cannot  obtain  any  title  to  the  property 
assessed  by  the  purchase  of  it  at  a  sale  for  the  payment  of  the  taxes  which 
he  should  haye  discharged:  Garwood  y.  Hastings,  38  Id.  223;  B^y  y.  Lat^ 
caster,  39  Id.  356;  Caritkers  y.  Weaver,  7  Kan.  122;  McMkm  y.  Whelan,  27 
Cal.  300,  318;  Cray  y.  Larrimore,  4  Saw.  652;  S.  C,  2  Abb.  558;  and 
this  rule  applies  to  an  outstanding  title:  Barrett  y.  Amerein,  36  CaL  326. 
l^either  cau  such  a  party  strengthen  his  title  by  neglecting  to  pay  the  taxes, 
4uid  subsequently  buying  from  a  stranger  who  purchased  at  the  sale:  Carithers 
y.  Weaver,  7  Kan.  122;  Coppinger  y.  Biee,  33  CaL  408,  425.  So  a  purchase 
of  property  at  a  sale  of  the  same  for  taxes,  by  the  agent  of  one  in  possession, 
or  of  one  who  should  haye  paid  the  taxes  either  by  himself  or  his  tenants, 
will  not  affect  the  title  thereof:  BemcU  y.  Lynch,  36  Id.  146.  But  a  naked 
possession  impUes  no  priyity  of  contract  with  the  legal  owner,  or  duty  to  pay 
taxes;  nor  does  it  preclude  him  from  acquiring  adyerse  title  to  himself  by  tax 
deed  or  other  conyeyanoe:  Link  y.  Doer/er,  42  Wis.  395.  So  where  posses- 
sion is  held  neither  as  a  tenant^  trustee  nor  agent  of  the  land-owner,  it  can  be 
no  impediment  to  the  acquisition  of  a  tax  title  upon  the  land:  Curtis  v.  Smithy 
42  Iowa,  671;  Bowman  y.  CoekriU,  6  Kan.  332.  If  a  lot  in  San  Francisco  ia 
aasessed  for  a  street  improvement  to  a  person  by  name,  and  not  to  unknown 
owners,  a  contractor  cannot  recover  judgment  against  another  person  for  the 
^Bsessment:  BkUner  v.  Davis,  32  CaL  332.  In  Love  v.  Shartxer,  31  Id.  496, 
defendant  offered  evidence  of  his  right  to  set  off  the  value  of  improvements 
against  damages  due  the  plaintiff,  but  as  the  conditions  essential  to  such  right 
w"^  wanting,  it  was  excluded.  The  principal  case  was  commented  upon  in 
Brunn  v.  Murphy,  29  Id.  328.  For  same  case  as  principal  one^  sea  Moss  v. 
Shear,  30  Id.  468. 

Legal  Results  of  Change  of  Countt  Boundaries,  ob  Bbeotion  oi 
New  Countt  out  of  Part  of  Old  One,  with  Respect  to  whethee 
Legal  Proceedings  are  to  be  Conducttbd  in  Courts  of  Old  or  of  New 
CkyuKTT.  — 1.  General  Statements  as  to  Effect  qf  Dividing  Counties. -^Vpet 
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of  law,  M  well  as  upon  the  reason  of  the  thing,  ^f  «  pari 
of  the  tanitory  and  inhahitants  of  a  county  or  town  are  separatGci  1!jroiii  it  by 
•nnezatioa  to  another,  or  by  the  creation  of  a  new  county,  thd.Vdnuiining 
part  of  the  county  or  town  retainB  all  its  property,  powers,  ri^ta,  and  priv- 
ileges, and  remains  subject  to  all  its  obligations  andt'dutj^i;  unless  some  ex- 
press  provision  to  the  contrary  be  made  by  the  act  ati{h&rizing  the  separation. 
This  ia  a  well-established  principle:  School  V7o^V9  V  ^'  ^o-  ^-  School  OynCrs 
rf  W.  Co.,  35  Md.  206;  InhabUants  qf  Co,  ^  flmnpshire  v.  InhabUmts  qfCo.  qf 
FnmBm,  16  Mass.  86;  Com*n  qfLUravwe^^o.  v.  ConCnqf  Albany  Co.,  92  U.  & 
307;  S.  C,  I  Wy.  T.  137;  Eagtiy.  ^eard,  33  Ark.  497;  Aakew  v.  Sale  Co., 
54  Ala.  643;  S.  C,  25  Am.  Rep.  930;  Toum  qf  Depere  v.  Town  qf  PeOame, 
31  Wis.  120;  S.  C,  11  Am.  Rep.  602;  Whitney  v.  Stow,  HI  Mass.  373;  SUmA 
T.  City  qf  Charlutown,  114  Id.  214,  223.    When  a  new  county  is  carved  out 
of  the  territory  of  those  adjoining,  it  is  for  the  legislature  to  determine  to 
what  extent  the  property  or  inhabitants  of  the  detached  portions  shall  bear 
the  bozdens  of  the  counties  to  which  they  formerly  belonged;  and  in  the  ab« 
soioe  of  such  legislative  provision,  the  new  county  will  be  entirely  freed  from 
any  of  the  burdens  of  the  counties  from  which  its  territory  was  taken:  See 
ease  last  cited.    Where  the  organisation  of  a  new  county  is  provided  for  by 
law,  the  acts  of  the  officers  of  the  old  county  throughout  the  territory  desig- 
nated for  the  new  county,  done  after  the  passage  of  the  law,  and  before  the 
aotoal  organisation  of  the  new  county,  are  valid:  Clark  v.  Oo88,  12  Tex.  395; 
&  C,  62  Am.  Dec.  531;  because  until  the  new  county  is  actually  organized 
the  territory  remains,  prima  fade  at  least,  subject  to  the  jurisdiction  of  the 
old  oounty:  0*Shea  v.  Twohig,  9  Tex.  336;  Clark  v.  Com,  12  Id.  385;  S.  C,  62 
Am.  Dec  531,  and  note  534;  People  v.  McOuire,  32  Cal.  140.     On  the  other 
hand,  however,  the  formation  of  a  new  county  gives  it  all  the  jurisdiction 
over  the  territory,  and  the  persons  and  property  of  individuals  within  it, 
both  dmliter  et  crimineUiter,  which  the  old  oounty  out  of  which  the  new  one 
was  formed  would  have  possessed  had  the  new  county  never  been  erected; 
Uroh^B  AdvCr  v.  Vaughan,  6  J.  J.  Marsh.  147. 

2.  Jvriadiction  in  Criminal  Cases  where  New  County  ia  Formed. — Thus 
where  a  county  has  been  divided,  and  a  portion  of  its  territory  goes  into  the 
formation  of  a  new  county,  a  criminal  act  done  before  the  division  within 
the  ceded  territory  can  be  prosecuted  only  within  the  new  county:  State  v. 
Donaldson,  3  Heisk.  48.  So  where  an  ofiense  has  been  committed  in  a 
county,  and  after  its  commission  the  county  is  divided,  and  that  part  of  the 
eonnty  in  which  the  offense  was  committed  is  created  into  a  new  county,  the 
offense  is  indictable  in  the  new  county:  State  v.  Jones,  9  N.  J.  L.  357.  Bui 
where  a  new  county  is  carved  out  of  an  old  one,  the  organixaiion  of  which  ia 
to  be  effected  at  a  future  time,  the  courts  of  the  old  county  have  jurisdiction 
to  find  indictments  for  crime  committed  in  the  territory  of  the  new  oounty 
between  the  time  of  the  passage  of  the  law  and  the  actual  organization  of  the 
new  oounty:  People  v.  McGtiire,  32  Cal.  140.  This  jurisdiction,  however,  may 
be  for  the  purposes  of  indictment  only;  for  if  the  new  county  is  organized,, 
and  becomes  in  all  respects  a  separate  jurisdiction  before  the  defendant  ia 
tried,  the  jurisdiction  of  the  old  county  ceases,  and  the  case  should  be  trans- 
mitted to  the  courts  of  the  new  county  for  trial:  Id.  So  with  re^^ct  ta 
removal,  it  has  been  held  that  where  the  legislature,  after  establishing  a 
new  county,  passes  an  act  that  all  indictments  and  criminal  proceedings 
against  citizens  of  the  new  county  which  were  pending  in  the  courts  of  the 
old  county  should  be  transferred  to  the  courts  of  the  new  county  after  a  cer- 
tain date,  the  transfer  should  be  made  though  the  place  where  the  offense  waa 
eommitted  was  still  in  the  old  county  after  division:  State  v.  ffartf  4  Ired.  228. 
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*  3*.  %fiiM¥ihn  in  Ohrii  Cadet  when  New  C<mnty  U  Formed.  —As  said  before^ 
•  the  diVUi^ik  fit^  county  is  not  complete  until  a  court  in  the  new  county  is  so 
far  organiiscl^as  fb  enable  suits  to  be  commenced  in  the  new  county:  Bmd> 
injhouee  ▼.  Greoj,  19\Ilid.,401;  MUk  v.  Kent,  60  Id.  231;  Arnold  v.  Stylee,  2 
Blackf.  391.  Thus^-iTiipiJt'.oommenced  to  foreclose  a  mortgage,  in  the  proper 
county,  will  not  be  defeatec^-^y  a  subsequent  division  of  the  county:  Buck- 
hif^iouse  v.  Oregg,  eitpra,  So  ^fli;e  .ehancery  has  once  acquired  jurisdictum 
of  a  suit  and  exercised  it,  neidicur  a*change  of  county  boundaries,  nor  a 
change  of  the  residence  of  a  party  Iit^;ant;  can  arrest  the  prosecution  of  the 
suit.  Thus,  where  a  decree  has  been'rendwckl  in  a  county  in  favor  of  the 
complainant's  ancestor,  respecting  land  situated  at  the  time  of  the  decree  in 
that  county,  but  which  f aUs  into  a  new  county  in  oonsequenoe  of  a  change  of 
county  boundaries,  a  bill  to  reyive  the  decree,  filed  after  the  erection  of  such 
new  county,  should  be  filed  in  a  court  of  the  old  county,  as  courts  of  the  new 
county  have  no  jurisdiction  of  the  cause:  AmM  v.  Stylee,  2  Blackf.  391. 
So  after  a  legislative  enactment  forming  a  new  county,  but  prior  to  the  time 
fixed  for  holding  the  first  term  of  court  therein,  an  action  is  commenced  in  a 
court  of  the  old  county  concerning  the  tide  to  certain  real  estate  lying  within 
the  new  county;  and  subsequent  to  the  holding  of  such  first  term,  judgmenl 
is  rendered  therein,  decreeing  such  titie  to  be  in  a  certain  party  to  such  ao- 
tion,  the  court  of  the  old  county  has  jurisdiction  over  such  real  estate,  and 
its  decree  concerning  such  estate  will  be  valid:  MiXk  v.  KaUt  fiO  Id.  226u 
And  in  Pennsylvania  it  is  held  that  when  a  county  is  divided,  and  a  new 
county  formed  out  of  one  part^  and  the  act  erecting  the  new  county  makea 
no  provision  on  the  subject  of  keeping  alive  the  lien  of  judgments  upon  lands 
lying  in  the  new  county,  the  lien  of  such  judgments  will  either  continue 
without  revival,  as  at  common  law,  previous  to  the  act  of  1798,  or  their  lien 
will  be  preserved  by  revivals  in  the  old  county,  without  the  service  of  the 
process  in  the  new  county:  Wet^e  Appeal,  5  Watts,  87.  So  with  respect  to 
the  administration  of  estates,  the  same  general  principle  has  been  applied. 
Thus  jurisdiction  to  grant  probate  of  a  will,  having  once  attached,  cannot 
be  defeated  by  a  subsequent  division  of  the  county:  Lindeay*e  Heirs  v.  ifo- 
Connack,  2  A.  E.  Marsh.  229.  " This  case,"  said  the  court  in  Drahe*9  AdmW 
V.  Vaughan,  6  J.  J.  Marsh.  147,  referring  to  lAndeajfe  Hdre  v.  UcOofrmad^ 
ntpra,  "seems  to  hold  out  the  idea  that  the  court  of  a  new  county  would 
possess  no  authority  to  grant  administration  or  probate,  althouj^  the  de- 
ceased was  domiciled  within  the  bounds  of  the  new  county  at  his  death, 
where  administration  or  probate  was  not  granted  at  the  time  of  the  forma- 
tion of  the  new  county  and  the  death  happened  before  its  formation.  We 
concur  in  the  correctness  of  that  decision  upon  the  main  question,  because 
the  will  had  been  proved  in  Lincoln,  before  Mercer  Coun^  was  formed.  But 
if  the  will  had  not  been  in  Lincoln,  at  the  time  of  the  formation  of  Meroer, 
we  think  Mercer  would  then  have  been  the  proper  county  in  which  to  prove 
it.  The  first  role  prescribed  by  the  statute  designating  the  proper  court  for 
taking  the  proof  of  wills  is,  'If  any  testator  shall  have  a  mansion-house,  or 
known  place  of  residence,  his  will  shall  be  proved  in  the  court  of  the  county 
wherein  such  mansion-house  or  place  of  residence  is ':  2  Dig.,  ed.  of  183^ 
1542.  Nqw,  if  a  person  dies  within  his  mansion-house  in  the  bounds  of  a 
new  county,  but  died  before  it  was  formed,  and  after  its  formation  his  will  is 
proved  in  the  old  county,  then,  in  violation  of  the  statute,  the  proof  is  taken 
by  the  court  of  the  county  where  his  mansion-house  was,  and  not  in  the  court 
of  the  county  where  the  mansion-house  is.  Such  a  proceeding  would  be  as 
inconvenient  to  the  citizen  as  inconsisusnt  with  the  letter  of  the  law,  and 
tbtirefore  cannot  be  indulged.    The  same  niltsu  which  i>oiut  'mt  the  proper 
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to  reodTe  tlie  prool  of  wills  apply  to  granting  letters  of  administration 
of  intestates. 

So  in  Oslif omia,  wbere^  after  the  death  of  the  intestate^  that  portion  of  the 
oomity  in  which  he  resided  at  the  time  of  his  death  is  erected  into  a  new 
eoonty,  or  attached  to  another  connty,  the  probate  oonrt  of  the  old  ooanty 
sfciQ  retains  its  jnrisdietion  over  the  administration:  In  the  Matter  qfthe  E§Me 
^  Horkm^  24  OaL  18S.  It  is  thns  dear,  as  appears  from  ^ndUiigAoHM  v. 
Qrtn^  19  Ind.  401,  AfiftT.  KefA,  60  Id.  231,  AmM  ▼.  Bfifiee,  2  Blackf.  391, 
WtdB  Appeal^  5  Watts,  87,  Limimx^i  Hein  y.  MeCfonnaek,  2  A.  E.  Manh. 
829^  and  BbUeU  qf  Harlan,  24  CSsL  132,  all  cited  supra,  that  the  division  of  a 
eonnty  does  not  oast  jorisdiotion  already  attached  in  pending  caoses;  and 
bat  one  authority  to  the  contrary  has  come  nnder  oar  obswvation,  — a  Georgia 
ease,  where  an  act  of  the  l^islatore  changed  the  territorial  limits  of  a  coonty 
in  which  a  soit  had  been  institated  respecting  the  title  to  certain  land  therein. 
The  dirision  threw  the  land  into  a  new  county  during  the  trial  of  the  case 
in  the  old  ooonty.  Judgment  was  obtained  in  the  old  county,  and  was  about 
to  be  enforced  by  the  eviction  of  the  parties  in  the  new  county  when  an 
Mqunctinn  was  sou^t  to  restrain  such  eviction,  and  the  court  held  that  it 
ea|^  to  have  been  granted,  because  the  court  of  the  old  county  was  deprived 
of  all  jurisdiction  over  the  land,  the  subject-matter  of  litigation,  by  reason  of 
the  land  idling  within  the  new  county  after  division:  KeOy  v.  Tate,  43  Qa. 
63ou  As  opposed  to  the  doctrine  of  this  case,  and  in  conformity  with  the 
general  principle  above  stated,  stand  the  rulings  in  tax  cases  as  promulgated 
in  the  principal  and  other  cnsss..  Thus  where,  after  an  assessment  is  made^ 
the  county  in  which  the  proceeding  was  had  is  divided,  the  collector  of  the 
eld  county  has  power  to  sell  land  lying  in  the  territory  embraced  in  the 
newly  created  county:  See  principal  case;  Devor  v.  McCimiodt,  9  Watts  &  8. 
80.  And  where  the  boundary  between  two  counties  is  changed,  after  the 
assessors  of  the  townships  embracing  the  territory  transferred  have  made 
their  saMssments  for  the  current  year,  and  alter  the  time  for  making  and  re- 
taining such  assessments  has  passed,  the  new  county,  and  not  the  old  one,  is 
eotttled  to  asBCOB,  collect^  and  retain  the  taxes  for  that  year  in  the  transferred 
tecritosy:  Board  qf  Ccm're  qf  Morgan  Co,  v.  Board  qf  Com'r$  qf  Hendrkb 
Cbu,  82  Ind.  234.  For  dreumstances  under  which  it  was  held  that  an  old 
coonty  could  not  recover  the  amount  of  taxes  levied  and  collected  in  a  new 
eoanty  partiy  erected  out  of  the  old  one,  upon  the  subjects  of  taxation  in 
sodi  new  county,  see  TrinU^  Co.  v.  Polk  Co,,  68  Tex.  821.  A  justice  of  the 
peaee  commissicned  within  a  certain  district  and  county  cannot  act  under 
has  former  i^pointment  upon  a  divirion  of  the  county,  if  his  district  falls 
sottivsly  wiliiiB  the  new  eonnty:  Se^pubiiea  v.  McOleam,  4  Teates,  399. 


Hioss  V.  Coleman. 
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DoD  RvnutDio  TO  Avothib  iob  DnoBiFTioK,  AmmwnffTjTT  of,  ni 
EvnmrGB.  — Where  a  deed,  containing  no  desoription  of  the  land  con- 
veyed, except  by  reference  to  another  deed,  is  properly  admitted  in 
evidence,  the  one  referred  to  should  also  be  received  for  the  purpose  of 
showing  a  description  of  the  land  conveyed,  whether  it  be  a  genuine  oon« 
veyance  or  not.  No  proof  of  its  genuinenees  need  be  made,  or  that  there 
was  any  such  person  as  the  one  purporting  to  have  executed  it^  or  that 
he  had  any  title  to  the  land  described  therein. 
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Copt  or  Dsbd,  OaBTxnu>  or  Adthbntiqatid  Aooobdcto  to  Sxatpt^  is 
Admi3SIBLB  Uf  Etidemcb  nnder  the  act  of  1857,  where  the  original  it 
lost  or  not  under  the  eontrol  of  the  party  offering  the  copy. 

AorUAL  OOOUPANCT  OF  PaBT  07  T&ACT  OV  LaKD  AMOUNTS  TO  P0RSES8IQII  07 

Whoui  Tract  whxn.  — Where  one  enters  into  actual  possession  of  a 
part  of  a  tract  of  land,  claiming  the  whole  onder  a  deed  in  which  the  en- 
tire tract  is  descrihed  by  metes  and  bounds,  his  possession  is  not  limited 
to  the  part  actually  inclosed,  but  extends  to  every  part  of  the  entire 
tract  not  in  the  adverse  possession  of  another  person  at  the  time  of  his 
entry.     And  this  rule  applies  to  small  as  well  as  lazge  traots  of  land. 

Color  of  Title»  What  is.  —  One  who  goes  upon  a  tract  of  land  where  there 
is  no  adverse  possession,  a  portion  of  which  is  unindosed,  and  daims  the 
whole  under  a  deed  describing  the  entire  tracti  holds  under  color  of  title, 
and  will  prevail,  in  an  action  to  recover  the  land,  as  against  one  who  en- 
ters  subsequently  upon  the  unindosed  part  of  the  tract. 

Adx^xnsrriojx  or  Titlb  in  Fes  to  Lakd  undxr  Statuts  o7  LncrrATioiva.  — 
One  having  open  possession  of  part  of  a  tract  of  land,  and  daiming  the 
whole,  where  there  is  no  adverse  possession,  will,  by  holding  it  for  the 
period  prescribed  by  the  statute  of  limitations,  acquire  a  title  in  fee 
thereto. 

Ikdians  cannot  Makb  Valid  Conystancx  of  All  or  Ant  Portion  of 
Tract  of  Land  granted  to  them  by  the  governments  of  Mexico  and  the 
United  States,  whether  such  attempt  is  made  by  one  or  more,  or  evcD 
all  the  members  of  the  tribe.  The  interest  of  the  Indians  in  such  grants 
is  of  a  public  nature,  for  the  benefit  of  the  Indian  community  at  large. 

River  as  Boundary  Lins.  — Where  a  river  is  named  as  a  boundary  line  of 
a  tract  of  land,  the  boundary  line  follows  the  meanderings  of  the  stream. 
When  a  line  is  to  run  up  or  down  a  stream  not  navigable  a  given  dis- 
tance, the  meanderings  of  the  stream  are  to  be  followed  until  the  re- 
quired distance,  when  reduced  to  a  straight  line,  is  attained.  And  where 
courses  are  not  specified,  the  other  lines  are  to  be  run  in  such  a  manner 
that  the  land  shall  be  in  a  form  as  nearly  rectangular  as  possible. 

ScRVEir  of  Land  Bounded  on  Stream,  Quantitt  of  Land  and  Length 
OF  Line  on  Stream  beino  GivisJt,  the  meandering?  of  the  stream  are 
to  be  followed  until,  reduced  to  a  straight  line,  the  same  will  be  of  the 
required  length.  From  the  ends  of  this  line  other  lines  are  to  be  pro- 
jected at  right  angles  with  it,  far  enou£^  so  that  a  line  drawn  between 
the  two,  parallel  with  the  straight  line,  will  leave  the  required  quantity 
between  it  and  the  stream. 

Bams. — Quantitt  being  Given,  without  Spboifxing  Length  of  Lnn 
ON  Stream,  the  required  quantity  of  land  is  to  be  located  by  making  the 
first  line  follow  the  meanderings  of  the  stream  from  the  starting-point 
named  in  the  deed  until,  reduced  to  a  straight  line,  it  shall  be  of  suffi- 
dent  length  to  form  one  side  of  a  square  lai^e  enough  to  contain  the 
required  quantity;  and  this  square  is  to  be  formed  by  projecting  straight 
lines  at  right  angles  from  tiie  ends  of  the  first  straight  line  to  such  a  dis- 
tance that  a  line  drawn  from  one  to  the  other,  parallel  with  such  first 
line,  will  indude  the  required  quantity  between  it  and  the  stream. 

fiAMB.  — Where  Line  Opposite  River  is,  bt  Express  Terms  of  Deed, 
to  Run  "Parat.i.et,  with  River,"  it  means  parallel  with  the  river  in 
all  its  meanderings,  and  not  parallel  with  its  general  course. 

OnouMSTANGEa  under  Which  Judgment  cannot  be  Modified. — When 
the  complaint,  evidence  as  admitted,  the  verdict,  and  judgment  are  in 
harmony,  and  the  judgment  is  erroneou  beoanse  it  jndndee  man  hud 
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tiian  plaintiff  u  eotiiled  to  under  a  proper  oonstmction  of  the  deeoriptioa 
tfaeieof  contained  in  a  deed  in  evidenoe,  the  supreme  court  cannot  modify 
the  judgment  without  setting  aside  the  verdict,  eta,  and  will  therefore 
rgrerae  the  judgment,  and  order  a  new  trial. 

VxuncTy  AND  Joint  JuDoiixirr  thereon,  gas  not  bb  Objecttsd  to 
BT  DnsirDABTB  having  separate  possessions,  and  who  have  been  joined 
aa  defendants  in  an  action  to  recover  land,  where  no  demand  was  made 
ai  the  dose  of  the  trial  for  separate  verdicts,  and  no  objection  or  excep- 
tion was  taken  to  the  verdict  on  that  ground  in  time  to  afford  an  oppor- 
tanity  to  oorreet  ii^ 

Ko  IviUBT  CAN  Rbscjit  FROM  JoiNT  Vkrdict  in  an  action  to  recover  real 
estate,  where  no  damages  have  been  claimed. 

KxcKFTiONB  TO  Charob  ov  Goubt  SHOULD  PoiNT  OUT  spocifio  portions  of 
the  chai*ge  excepted  to^  and  should  be  made  at  the  time  of  the  trial, 
befoce  the  jury  retoes^  ae  that  the  judge  may  have  an  opportunity  to 


In  the  deed  from  Shaddon  to  Hicks,  given  in  the  opinion, 
leference  is  made  to  an  instrament  of  which  the  following  is  a 
fXfpy: — 

^'  Heleno,  Chief  of  Indians,  to  Thomas  Shaddon:  — 

"  New  Helvetia,  13th  May,  1848. 

"  Before  me,  John  Sinclair,  justice  of  the  peace  of  this  dis- 
Tict,  and  also  before  the  witnesses  whose  signatures  appear  at 
*ihe  foot  of  this  instrument,  personally  appeared  Heleno,  chief 
of  the  Christian  Indians  called  Moquelumnes,  and  declared 
that  for  himself,  his  heirs,  and  executors,  and  in  the  name 
cS  his  tribe,  their  heirs,  and  executors,  and  all  others  who 
may  claim  through  him  or  them,  grants,  bargains,  and  sells 
mito  Thomas  Shaddon,  his  heirs  and  assigns  forever,  a  piece 
of  land  granted  to  them  by  his  Excellency  the  governor  of  the 
department,  Manuel  Micheltorena,  as  per  title  issued  to  them 
the  twenty-second  day  of  December,  1844,  and  delivered  to 
Augustus  Sutter,  he  being  justice  of  the  peace  and  military 
commandant  of  these  frontiers  at  that  date.  Said  land  is  part 
of  the  rancho  called  Rancho  de  los  Cosumnes,  and  conceded 
as  above  declared,  consisting  of  one  league  (three  miles)  or 
five  thousand  square  varas  (yards),  the  boundaries  of  which 
are  as  follows:  On  the  north  or  northwest  the  Cosumnes  River; 
on  the  east  or  northeast  by  a  line  that  starts  from  a  point  on 
the  Cosumnes  River  called  Paso  Viejo  (Old  Pass),  and  runs  in 
a  Une  directly  crossing  the  line  of  the  river  above  referred  to; 
on  the  south  or  southeast  by  a  line  that  runs  one  league  or  five 
thousand  varas  parallel  with  the  Cosumnes  River;  on  the  west 
or  southwest  by  a  line  that  runs  one  league  or  five  thousand 
varas  parallel  with  the  line  on  the  east  or  northeast. 

*'The  said  Heleno  further  declares  that  said  property  is 
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entirely  unencumbered  by  private  or  public  claims  of  any 
nature,  and  in  such  conception  now  sells  it  to  the  said  Thomas 
Shaddon  at  and  for  the  sum  of  two  hundred  dollars,  the  receipt 
whereof  he  hereby  acknowledges  for  himself  and  in  the  name 
of  his  tribe,  freely  giving  up  all  his  claim  for  himself  and 
tribe,  and  guaranteeing  to  the  said  Shaddon  that  this  sale 
shall  prove  certain,  sure,  and  effectual. 

"  Witness  whereof  he  hereunto  sets  his  hand,  date  as  before 
written.  ''Hbleno,  X  Chief. 

*' Witness:  J.  A.  Suttbb,  J.  Bidwbll,  Levi  McKinstbt, 
Thomas  M.  Hardy.'' 

During  the  trial  certified  copies  of  the  petition  of  J.  A.  Sutter 
to  Manuel  Micheltorena,  governor  of  California,  for  a  grant  to 
the  Moquelumne  Indians,  with  the  map  accompanying  the 
same,  and  the  grant  of  Micheltorena  to  the  Indians,  dated 
December  22,  1844,  from  the  office  of  the  surveyor-general  of 
the  United  States  for  California,  were  offered  in  evidence  by 
the  appellants,  but  rejected  on  the  objection  of  respondent. 
The  following  diagram  represents  the  Cleal  survey,  referred  to 
in  the  opinion:  —  ^^PASO  VIEJO 
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IRnaiw,  Reydenfddtj  and  Hartley^  for  the  appellants. 
Scbinaon  and  Beaitrff  for  the  lespondentB. 

By  Ciourty  Sawteb,  J.  This  is  an  action  to  recover  a  portion 
ef  a  tract  of  land  situate  near  the  Cosumnes  River,  in  Sacra- 
mento Connty.  The  entire  tract  claimed  by  Hicks  is  one 
leagae.  The  plaintiff  introduced  a  certified  copy  from  the 
recotxls  of  Sacramento  County  of  a  deed  from  Thomas  J. 
Shaddon  to  himself;  also  evidence  showing  that  Shaddon  had 
been,  since  1848,  and  was  at  the  time  of  the  execution  of  said 
deed,  in  the  actual  occupancy  of  a  part  of  the  premises  de- 
scribed in  the  complaint  and  deed,  claiming  the  whole;  that 
be  had  an  inclosure  of  fifteen  or  twenty  acres  near  the  river, 
with  a  house  on  it,  in  which  he  lived,  and  a  corral;  that  the 
rest  was  open  and  uninclosed;  that  he  had  cattle  which  roamed 
over  the  tract  and  adjoining  country  in  connection  with  other 
cattle;  that  Shaddon,  also,  at  the  time  the  deed  was  executed, 
sold  his  cattle  to  Hicks;  that  Hicks  bought  for  himself  and  his 
partner,  one  Martin,  and  had  the  deed  made  in  his  own  name; 
that  upon  the  execution  of  the  deed  from  Shaddon,  said  Hicks 
and  Martin  entered  upon  the  lands,  receiving  actual  possession 
from  Shaddon  of  that  portion  occupied  by  him;  that  they  cut 
a  ditch  from  a  slough  to  the  river,  some  eleven  hundred  yards, 
across  the  head  of  what  was  called  "Shaddon's  Pocket," — 
thus  inclosing  between  the  slough,  river,  and  ditch  about  a 
thousand  acres, — but  the  location  of  the  ^'Pocket,"  with  refer- 
ence to  the  calls  of  the  Shaddon  deed,  is  not  distinctly  shown; 
that  Martin  subsequently  conveyed  his  interest  to  plaintiff; 
that  at  the  time  plaintiff  and  Martin  entered,  no  one  occupied 
any  portion  of  Shaddon's  rancho;  that  Hicks  has  continued 
to  occupy  the  parts  upon  which  he  entered  ever  since  the  time 
of  his  conveyance,  in  1850.  There  was  also  some  testimony 
lending  to  show  that  there  was  another  fence  along  near  the 
road  crossing  the  tract,  and  that  defendant  Coleman's  entry 
was  within  this  fence;  but  the  evidence  on  this  point  is  not 
very  satisfSEM)tory.  Coleman  entered  some  time  about  a  year 
before  the  trial,  which  was  in  1858.  Castle  and  Randolph  en- 
tered upon  portions  of  the  land  embraced  in  the  calls  of  the 
deed,  bat  not  upon  any  portion  of  the  lands  within  any  in- 
closure made  by  Hicks  or  Shaddon. 

Plaintiff  had  judgment,  and  defendants  appeal. 

The  deed  from  Shaddon  to  Hicks,  introduced  in  evidence. 
not  including  the  instrument  referred  to  for  a  description,  n 
as  follows: — 
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''  Know  all  men  by  theee  presentSy  that  I»  Thomas  J.  Shacl  - 
don,  in  consideration  of  five  thousand  dollars,  to  me  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  bargain, 
sell,  convey,  and  deliver  unto  William  Hicks,  his  heirs  and 
assigns  forever,  all  my  right,  title,  claim,  and  interest  in  the 
property  described  in  the  foregoing  instrument,  which  is  made 
a  part  hereof.  And  I,  for  myself,  my  heirs,  etc.,  hereby  war- 
rant the  title  to  said  premises  free  from  the  claims  of  all  per- 
sons claiming  the  same  under  me.  Witness  my  hand  and 
seal,  this  thirtieth  day  of  September,  A.  D.  1850. 

HU 

"THOMAS  J.  X  SHADDON.     [l.  s,] 

mark. 

"Witness:  Lloyd  Tevis." 

This  deed  seems  to  have  been  written  upon  another  instru- 
ment, which  upon  its  face  purports  to  be  a  conveyance  from 
Heleno,  chief  of  Mokelumne  Indians,  to  Shaddon  of  a  league 
of  land  therein  described.  This  instrument,  in  the  arguments 
of  counsel,  has  been  designated  as  the  Heleno  deed,  and  is 
the  paper  referred  to  for  a  description  in  Shaddon's  deed  as 
the  "  foregoing  instrument."  The  first  ten  points  made  in  the 
introductory  brief  of  appellants  relate  to  the  objections  pre* 
sented  in  various  forms  to  the  introduction  in  evidence  of 
this  instrument,  and  in  relation  to  other  papers  supposed  to 
be  referred  to  in  it,  and  to  its  efiect  as  evidence  when  intro- 
duced. The  substance  of  the  objections  is,  that  there  was  no 
proof  of  its  execution,  that  the  original  was  not  produced  or 
accounted  for,  that  it  was  not  shown  that  there  was  such  a 
person  as  Heleno,  or  that  he  was  chief  of  the  Mokelumne  tribe, 
or  that  he  had  any  authority  to  convey  for  his  tribe  or  him- 
self, or  that  there  was  any  title  in  him  or  in  his  tribe,  or  that 
he  or  his  tribe  had  any  possession,  etc.  The  plain  answer  to 
all  this  is,  that  the  instrument  was  not  offered  as  a  deed  at 
all,  nor  was  any  title  claimed  under  it  as  such.  It  was  only 
introduced  as  a  part  of  the  deed  from  Shaddon  to  Hicks. 
The  deed  from  Shaddon  to  Hicks  was  ofifered  and  read  in  evi- 
dence, and  this  instrument  having  been  made  a  part  of  that 
conveyance  for  the  purpose  of  inserting  a  description  of  the 
land  which  Shaddon  designed  to  convey  to  Hicks  by  bis  deed, 
it  was,  as  a  matter  of  course,  necessarily  read  as  a  part  of 
Shaddon's  deed.  It  did  not  matter,  therefore,  whether  the 
paper  was  executed  or  not,  or  whether  there  was  or  not  any 
such  person  as  Heleno;  or  if  so,  whether  he  had  any  title  to  the 
land.    The  only  use  made  of  the  Heleno  deed  in  Shaddon's 
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ocmveyaDce  was  to  show  what  property  he  conyeyed,  and  that 
was  '*the  property  described  in  the  foregoing  instrument.'' 
The  only  office  the  Heleno  deed  performs  is  to  furnish  a  de- 
scription of  the  land,  and  for  that  purpose  it  is  not  a  matter 
of  the  slightest  consequence  whether  it  was  a  genuine  convey- 
ance or  not.  If  Shaddon'sdeed  to  Hicks  was  properly  admilr 
ted,  then  the  Heleno  deed  was  properly  read  in  evidence  as  a 
part  of  that  instrument. 

But  it  is  also  objected  that  the  certified  copy  of  Shaddon's 
deed  was  improperly  admitted,  for  the  reason  that  the  original 
was  not  accounted  for.  The  instrument  was  duly  acknowl- 
edged and  regularly  recorded.  The  act  of  1857,  concerning 
copies  of  certain  instruments  in  writing,  provides  that  duly 
certified  copies  of  such  deeds  shall  be  received  in  evidence, 
**  provided  it  be  shown  that  the  said  originals  are  not  under 
(he  control  of  the  party  offering  the  said  copies,  or  are  lost": 
Bancroft's  Practice  Act,  p.  441,  note  2;  Skinker  v.  Flohr,  13 
Cal.  638.  The  judge  who  tried  the  case  was  satisfied  from 
the  evidence  that  the  original  was  not  under  plaintiff's  con- 
trol, and  the  evidence  in  the  record  on  this  point  is  such  that 
we  cannot  say  he  erred.  The  deed  from  Shaddon  to  Hicks 
was  therefore  properly  admitted  in  evidence. 

The  plaintiff  relies  for  recovery  upon  prior  possession,  and 
claims  that  he  has  shown  such  possession.  He  claims  that 
Shaddon  was  in  the  actual  occupancy  of  the  land  claimed,  by 
having  a  portion  of  it  inclosed,  and  residing  thereon,  claiming 
the  whole,  using  it  as  a  range  for  his  cattle  from  1848  till  1850, 
when  he  conveyed  the  whole  tract  to  plaintiff  by  specific  boun- 
daries; that  plaintiff  entered  upon  a  part  under  said  convey- 
ance, and  occupied  it  by  residence  and  exercising  other  acts  of 
ownership,  claiming  the  whole  according  to  the  boundaries 
described  in  his  deed;  and  there  being  no  other  person  in  pos- 
session adversely  at  the  time  of  his  entry,  that  these  acts, 
under  the  well-settled  rules  of  law,  gave  him  possession  of  the 
entire  tract.  The  appellants  do  not  appear  to  controvert  this 
proposition,  provided  the  conveyance  was  such  as  to  constitute 
color  of  title.  But  they  insist  that  plaintiff  claims  title  under 
the  Heleno  deed;  and  that  the  deed  is  void  upon  its  face,  for 
the  several  reasons  before  mentioned;  and  being  void  upon  its 
face,  the  plaintiff  is  bound  to  know  the  fact;  that  knowing  the 
invalidity  of  the  deed,  his  entry  is  not  in  good  faith,  and  there 
is  no  color  of  title  sufficient  to  give  him  the  benefit  of  the  rules 
if  law  upon  which  he  relies.     Unfortunately  for  the  argument, 
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we  are  not  authorized  to  assume  that  plamtiff  entered,  or  that 
he  claims  under  the  Heleno  deed.  He  repudiates  any  such 
claim  himself.  He  does  not  profess  to  trace  his  title  beyond 
Bhaddon,  and  we  do  not  know  that  Shaddon  claimed  under 
the  Heleno  deed.  He  may,  for  aught  the  court  can  know, 
have  had  a  perfect  title.  We  do  not  know  that  there  ever  was 
a  deed  from  Heleno  to  Shaddon.  None  was  introduced  in 
evidence  as  a  link  in  plaintiff's  chain  of  title.  The  instrument 
called  the  Heleno  deed  was  not  offered  as  a  deed,  or  as  an  in- 
dependent piece  of  evidence.  It  was  not  proved  by  plaintiflf 
to  have  been  executed  by  anybody,  and  was  certainly  not 
admitted  by  defendants  to  be  a  genuine  instrument.  We 
know  that  there  was  a  paper  with  certain  words  written  upon 
it;  that  this  paper  contained  a  description  of  the  premises  suit- 
able for  the  purposes  of  Shaddon  and  Hicks,  and  was  referred 
to  by  them  for  a  description  instead  of  copying  the  description 
into  the  deed  in  evidence,  and  this  is  all  we  know  about  the 
document. 

The  deed  in  evidence  does  not  pretend  to  recite  that  any 
conveyance  was  ever  made  to  Shaddon  by  Heleno.  It  does 
not  even  call  this  document  a  deed  or  conveyance,  but  simply 
refers  to  it  as  'Hhe  foregoing  instrument.''  There  is  no  recital, 
properly  speaking,  in  Shaddon's  deed,  unless  the  statement  of 
the  consideration  is  a  recital.  There  is  nothing  by  deed  or 
recital  in  evidence  that  carries  us  back  in  the  chain  of  title 
beyond  the  deed  from  Shaddon,  and  Shaddon's  occupancy  of 
a  part  of  the  tract  conveyed  claiming  the  whole.  There  is 
nothing  in  evidence,  then,  showing  the  character  of  the  title 
under  which  Shaddon  claimed,  except  his  occupancy  of  the 
land  and  his  assuming  to  own  it;  and  occupancy  alone  is,  as 
was  often  held  by  the  late  supreme  court,  evidence  of  title  in 
fee  as  against  a  ^spasser.  In  these  respects,  then,  there  is  a 
material  difference  between  this  case  and  the  case  of  Sunol  v. 
HephurUy  1  Cal.  254;  Livingston  v.  Peru  Iron  Co.j  9  Wend. 
511,  and  other  cases  cited  by  appellants. 

The  deed  from  Shaddon  to  Hicks  is  valid  upon  its  face,  and 
Bu£5cient  to  transfer  any  title  Shaddon  had  at  the  date  of  its 
execution.  It  was  sufficient  to  pass  a  fee-simple  title.  There 
was  no  adverse  possession  of  the  land  in  any  other  party  at 
the  time.  The  plaintiff  entered  into  actual  possession  of  a 
part  under  the  deed,  claiming  title  to  the  whole  tract  em- 
braced within  its  calls;  and  he  continued  undisturbed  in  his 
claim  till  the  entry  of  the  defendants.     Under  these  circum« 
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fltances,  does  the  actual  occupancy  of  a  paiif>draw  after  it  the 
poeeession  of  the  whole? 

The  discussions  upon  this  subject  generally  relate  to  adverse 
possession  with  reference  to  questions  arising  under  statutes 
of  limitations,  and  under  acts  relating  to  champerty  and  main- 
tenance. But  there  must  be  a  possession,  or  there  can  be  no 
adverse  possession;  and  such  a  possession  se  would  be  adverse 
within  the  champerty  acts,  or  statutes  of  limitations,  and 
sufficient  to  serve  as  the  foundation  of  a  title  which  would 
ultimately  deprive  the  real  owner  of  the  land,  and  transfer  it 
to  the  possessor,  ought  certainly  to  be  sufficient  to  enable 
that  possessor  to  maintain  an  action  against  a  mere  intruder 
on  his  rights. 

In  EUieoU  v.  Pearlj  10  Pet.  442,  Mr.  Justice  Story,  in  declar- 
ing what  acts  are  sufficient  to  constitute  adverse  possession, 
Bays:  ^'The  argument  in  support  of  the  instruction  as  prayed 
assumes  that  there  can  be  no  possession  to  defeat  an  adverse 
title,  except  in  one  or  the  other  of  these  ways;  that  is,  by  an 
actual  residence,  or  by  an  actual  inclosure, — a  doctrine  wholly 
irreconcilable  with  principle  and  authority.  Nothing  can  be 
more  clear  than  that  a  fence  is  not  indispensable  to  constitute 
possession  of  a  tract  of  land.  The  erection  of  a  fence  is  noth- 
ing more  than  an  act  presumptive  of  an  intention  to  assert  an 
ownership  and  possession  over  property.  But  there  are  many 
other  acts  which  are  equally  evincive  of  such  intention  of  as- 
serting such  ownership  and  possession,  such  as  entering  upon 
land  and  making  improvements  thereon,  raising  a  crop  of 
com,  felling  and  selling  the  trees  thereon,  etc.,  under  color  of 
title.  An  entry  into  possession  of  a  tract  of  land  under  a  deed 
containing  specific  metes  and  bounds  gives  a  constructive 
possession  of  the  whole  tract,  if  not  in  any  adverse  possession, 
although  there  may  be  no  fence  or  inclosure  around  the  ambit 
of  the  tract,  and  an  actual  residence  only  on  a  part  of  it.  To 
constitute  actual  possession,  it  is  not  necessary  that  there 
should  be  any  fence  or  inclosure  of  the  land.  If  authority 
were  necessary  for  so  plain  a  proposition,  it  will  be  found  in 
the  case  of  Moss  v.  Scottf  2  Dana,  275,  where  the  court  say: 
'It  is  well  settled  that  there  may  be  a  possession  in  fact  of 
land  not  actually  inclosed  by  the  possessor.' '' 

And  again  on  page  443:  ''  Pearl  entered  into  possession  of 
the  seven-thousand-acre  tract  under  his  deed  from  Edwards, 
and  as  that  deed  described  the  tract  by  metes  and  bounds. 
Pearl  must,  upon  the  principles  already  stated,  be  deemed  to 
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have  been  in  poi^sesBion  of  the  whole  tract,  unless  some  part 
of  it  was,  which  is  not  shown,  in  the  adverse  possession  of 
some  other  claimant.  In  short,  his  entry  being  under  color 
of  title  by  deed,  his  possession  is  deemed  to  extend  to  the 
bounds  of  that  deed,  although  his  actual  settlement  and  im- 
provements were  on  a  small  parcel  only  of  the  tract.  In  such 
a  case,  where  there  is  no  adverse  possession,  the  law  construes 
the  entry  to  be  co-extensive  with  the  grant  to  the  party,  upon 
the  ground  that  it  is  his  clear  intention  to  assert  such  posses- 
sion. This  doctrine  is  well  settled.  It  was  affirmed  in  this 
court  in  Barr  v.  Orattz^  4  Wheat.  222,  223";  and  numerous 
other  authorities  are  cited  by  the  learned  justice:  See  also 
Clarke  v.  Courtney,  5  Pet.  320.  In  these  and  many  other  casee, 
the  questions  arose  between  parties  claiming  under  patents 
which  overlapped  each  other,  and  the  parties  entered  under  a 
title  apparently  good,  derived  from  the  government.  But  all 
the  cases  are  not  of  this  class:  Coleman  v.  Wolcotty  1  Conn. 
285,  609.  In  Ellicott  v.  Pearl,  10  Pet.  442,  Mr.  Justice  Story 
also  cites,  with  approbation,  Thomas  v.  Harrow,  4  Bibb,  563. 

In  that  case  '4t  appeared  that  the  defendants,  or  those 
under  whom  they  hold,  had,  more  than  twenty  years  before 
the  suit  brought,  entered  upon  their  respective  tracts  or  par- 
cels of  land,  and  cleared  and  inclosed  parts  thereof,  claiming 
title  thereto  under  deeds  of  conveyance  previously  made  to 
them  according  to  specified  boundaries;  but  although  the  per- 
son who  made  the  conveyances  claimed  the  land  under  an 
entry,  it  did  not  appear  that  the  entry  covered  the  land,  nor 
did  it  appear  that  there  had  been  any  survey  made  or  patent 
issued  in  virtue  of  the  entry,  until  within  less  than  twenty 
years  prior  to  bringing  the  action." 

In  this  case  the  question  was,  whether  there  was  an  adverse 
possession  twenty  years  before  bringing  the  suit.  If  there  was 
an  adverse  possession  at  that  time,  it  was  by  virtue  of  an 
entry  upon  a  part  of  the  premises  under  a  deed  with  specific 
boundaries  from  a  party  having  no  title,  or  shadow  of  a  title, 
to  the  particular  land  conveyed,  and  claiming  the  whole  under 
the  conveyance. 

The  court  say:  ^'On  this  state  of  the  case,  the  question  was 
made  in  the  court  below,  whether  the  possession  of  the  defend- 
ants should  be  co-extensive  with  the  boundaries  of  their  respect- 
ive deeds  or  be  confined  to  their  close  or  fences?  That  court 
decided  that  their  possession  was  co-extensive  with  the  boun- 
daries of  their  deeds,  and  so  instructed  the  jury;  and  whether 
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that  decision  is  correct  or  not  is  the  only  point  presented 
hj  the  record  in  this  case. 

''We  have  no  hesitation  in  saying  that  the  court  below  de* 
cided  correctly.  The  case  of  Fox  y.  HinUmy  4  Bibb,  559,  we 
apprehend  is  a  decision  on  this  point.  It  was  held  in  that 
case  that  where  there  are  two  patents  interfering  with  each 
other,  while  the  possession  remains  vacant,  an  entry  is  made 
on  the  land  within  the  interference,  by  one  claiming  title  under 
the  junior  patent,  his  possession  shall  not  be  limited  to  his 
close,  but  be  co-extensive  with  the  interference;  «nd  in  prin- 
ciple we  can  perceive  no  difference  in  this  respect  between  the 
case  of  a  possession  acquired  under  a  junior  patent  and  a  pos- 
session obtained  under  a  deed  with  definite  boundaries,  which 
was  made  by  one  having  no  title.  In  either  case  the  tract  or 
parcel  of  land,  the  possession  of  which  is  intended  to  be  taken, 
is  equally  certain;  and  the  junior  patent  could  not,  no  more 
than  such  a  deed,  confer  a  title.  If  even  color  of  title  was 
necessary,  as  was  supposed  in  the  argument  on  the  part  of  the 
appellant,  we  could  not  doubt  that  the  deed  would  be  as 
efficacious  as  the  patent  for  that  purpose.  But  we  cannot  admit 
that  the  entry,  being  made  under  color  of  title,  can  have  any 
effect  in  such  a  case;  for  to  constitute  an  ouster,  whether  it  be 
by  abatement,  intrusion,  disseisin,  or  deforcement,  the  act 
must  be  tortious;  and  certainly  it  could  not  be  less  so  if  done 
without  color  of  title  than  if  it  had  been  done  under  color  of 
title." 

In  Smith  v.  Fro8tj  2  Dana,  149,  the  court  say:  "A  person 
entering  on  land  under  a  deed  specifying  the  boundaries,  is  in 
possession  to  the  extent  of  those  boundaries,  although  the  per- 
son making  the  conveyance  to  him  had  no  tiUe.  The  settier 
on  land  under  a  bond  describing  the  metes  and  bounds  ac- 
quires an  actual  possession  to  the  extent  of  those  bounds, 
whether  the  obligor  had  titie  or  not,  and  the  subsequent  entry 
of  an  adversary  patentee  upon  another  part  of  the  land  gives 
no  seisin  to  such  patentee  in  the  land  so  held  by  the  settler": 
See  also  Bank  of  Kentucky  v.  MeWiUiarM,  2  J.  J.  Marsh.  257. 

In  Proprietors  qf  Kennebec  Purchcae  v.  Laboreey  2  Me.  286, 
the  court,  after  citing  Higbee  v.  Bice^  5  Mass.  844  [4  Am.  Dec. 
63],  and  Jackson  v.  Elston^  12  Johns.  454  (which  see),  say: 
^'  From  these  two  cases,  then,  it  appears  that  if  a  man  enters 
upon  a  tract  of  land  under  a  deed  duly  registered,  though 
fimn  one  having  no  legal  title  to  the  land«  and  has  a  visible 
possession,  occupancy,  and  improvement  of  only  a  part  of  it| 
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Buoh  occnpanoj  and  improvement,  unless  controlled  by  other 
fiictB,  being  continued  thirty  years  is  a  disseisin  of  the  true 
owner  of  the  whole  tract;  and  the  reason  is  the  nature  and 
extent  of  his  claim  are  or  may  be  known  by  inspection  of  the 
public  registry.  His  deed  being  registered  there  gives  no- 
toriety to  his  acts  and  his  motives  respecting  the  land  he 
occupies." 

In  a  note  to  this  case,  in  the  last  edition  of  Oreenleaf 's  re- 
ports, the  editor  says:  "The  principle  here  laid  down  has 
since  continued  to  be  the  received  and  settled  law  in  this 
state.  The  authorities  seem  to  establish  this  rule  that,  if  the 
entry  and  adverse  possession  is  under  a  deed  duly  registered, 
and  duly  defining  the  boundaries  of  the  tract  therein  men- 
tioned, then  such  entry  and  adverse  possession,  if  in  other  re- 
spects sufficient,  wiU  apply  to  the  whole  tract  mentioned  in  the 
deed,'  although  the  person  should  be  in  the  actual  occupation  of 
but  a  part  of  the  tract,  and  although  the  deed  was  on  its  &ce 
void,"  and  cites  Noyes  v.  Dyer^  25  Me.  472;  Robiaan  v.  Sweti^ 
8  Id.  816;  Oookin  v.  WhiUier,  4  Id.  16;  Ross  v.  Chvldj  6  Id. 
204;  PreseoU  v.  Neven^  4  Mason,  826;  Oreen  v.  Liter,  8  Cranch, 
229;  BaOey  v.  Carlton^  12  N.  H.  9  [87  Am.  Dec.  190];  CroweU 
V.  Bebeej  10  Vt  88  [88  Am.  Deo.  172],  and  other  cases.  The 
cases  already  cited  seem  to  us  to  go  to  the  full  extent  necessary 
to  decide  the  question  of  possession  in  favor  of  the  plaintiff  in 
the  case  under  consideration,  admitting  the  theory  of  the  ap- 
pellants to  be  correct,  that  color  of  titie  is  necessary  to  extend 
the  possession  to  the  boundaries  specified  in  the  deed;  and  it 
is  not  necessary  for  the  purpose  of  this  decision  to  hold  that  a 
deed  void  upon  its  face  would  be  sufficient  to  give  color  of  titie. 
The  deed  is  from  a  i>arty  in  open  possession  of  a  part,  at  least, 
claiming  the  whole  where  there  is  no  adverse  possession,  and 
is  valid  on  its  face.  This  is  sufficient  under  those  authorities 
to  constitute  color.  It  it  unnecessary  to  determine  whether  or 
not  Shaddon  would  have  had  such  color  of  title  as  would  have 
given  him  possession  of  the  entire  tract  had  he  been  here  as 
plaintiff  claiming  possession  of  the  whole  by  virtue  of  the 
Heleno  deed.  It  is  sufficient  for  the  plaintiff  that  he  entered 
under  the  Shaddon  deed,  claiming  the  whole. 

The  appellants  insist  that  the  principles  established  by  the 
cases  dted  apply  only  to  adverse  possession  set  up  by  parties 
in  actual  occupancy  of  lands,  as  a  weapon  of  defense,  and  not 
to  cases  where  a  party  out  of  possession  relies  upon  a  prior 
possession  as  evidence  of  titie  to  recover  upon  against  a  party 
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in  pofiseerion.  We  have  already  alluded  to  this  point,  but  will 
recur  to  it  again.  Under  the  authorities  cited,  if  Hicks  should 
remain  in  possession  in  the  manner  he  appears  by  the  record 
to  have  occupied,  for  the  period  prescribed  by  the  statute  of 
limitations^  he  could  undoubtedly  maintain  his  possession 
against  a  party  having  the  title  in  fee,  in  an  action  brought 
by  such  party  to  eject  him.  According  to  the  authorities 
upon  the  subject,  he  would  in  fact,  by  such  continued  posses* 
sion  and  claim,  become  vested  with  the  title  in  fee.  A  pos-^ 
session  which  is  su£Bcient,  if  continued  for  the  prescribed 
period,  to  work  such  results  as  to  the  real  owner  of  the  land 
ought  to  be  sufficient,  in  the  mean  time,  to  protect  the  posses- 
sion against  a  mere  intruder.  If  there  is  any  difference  in  tho 
two  cases,  upon  principle,  a  less  rigid  rule  as  to  what  shall 
eonstitute  a  possession  should  be  adopted  as  against  a  tres- 
passer than  as  against  the  real  owner  of  the  land;  and  thia 
view  seems  to  be  recognised  by  the  authorities.  In  Bailey  v^ 
CariUmy  12  N.  H.  17  [87  Am.  Dec.  190],  the  court  refers  to  this 
distinction,  and  says:  '^  If  the  possession  was  not  of  a  charac- 
ter to  indicate  ownership,  and  to  give  notice  to  the  owners  of 
an  adverse  claim,  although  the  grantee  might  be  held  to  be  ia 
possession  according  to  his  title,  in  a  controversy  with  one  who 
should  make  a  subsequent  entry  without  right,  his  possession 
ought  not  to  be  held  adverse  to  the  true  owner,  to  the  extent 
of  his  deed,  merely  by  reascm  of  the  deed  itself,  even  if  re- 
ecMrded,  nor  by  any  entry  under  it  There  are  several  casea 
which  tend  to  sustain  this  view  of  the  principle "  (citing  a 
number  of  cases).  And  again  on  same  page:  "  If  it  may  bo 
said  that  color  of  title  gives  such  constructive  seisin  and  pos- 
session that  the  grantee  could  maintain  trespass  against  any 
person  who  did  not  show  a  better  right  (that  is,  a  title  or  prior 
possession),  there  is  nothing  in  the  nature  of  it  which  can  givo 
it  a  character  of  disseisin,  or  possession  adverse  to  the  true 
owner,  so  as  to  bind  him."  But  it  is  enough  for  the  purposes 
of  this  decision  that  possession,  as  to  an  intruder,  should  be 
put  upon  the  same  footing  as  an  adverse  possession,  which 
would  be  sufficient,  if  continued,  to  toll  the  right  of  entry  of 
the  real  owner. 

The  principles  of  the  cases  cited  by  us,  as  to  what  acts  con- 
stitute possession,  was  also  repeatedly  recognised  by  the  late 
supreme  court,  and  in  nearly  every  instance  in  actions  to 
recover  land  where  Che  plaintiff  relied  upon  prior  possession  aa 
evidence  of  title. 
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In  Ounn  v.  BateSy  6  Cal.  265,  the  defendant  asked  the  fol- 
lowing instruction:  "The  mere  fact  that  the  plaintiff  or  the 
decedent  was  in  actual  possession,  by  inclosing  a  portion  ot 
the  tract  described  in  the  Mexican  grant,  is  no  evidence  of 
possession  of  any  land  not  so  inclosed  or  marked  out  with 
clearly  defined  bonndaries." 

The  court  refused  it,  and  gave  the  following:  "If  you  believe 
from  the  evidence  that  Sheldon  entered  upon  and  took  posses- 
sion of  the  tract  of  land  described  in  his  grant  under  and  by 
virtue  of  that  grant;  that  he  was  put  in  possession  in  the  man* 
ner  described  by  the  first  witness  (Greneral  Sutter) ;  and  that 
he  immediately  went  on  to  occupy  and  improve,  and  continued 
to  occupy  and  improve  a  part  of  the  land,  and  asserted  his 
claim  and  possession  to  the  whole  under  his  grant,  and  no 
other  person  was  in  adverse  possession  of  any  portion  of  the 
land;  and  that  Sheldon,  or  his  representatives,  never  aban- 
doned the  land;  and  that  the  premises  in  controversy  in  this 
suit  are  within  the  boundaries  described  in  the  grant,  — you  will 
find  for  the  plaintiff."  Defendants  excepted,  and  these  rul- 
ings were  reviewed  and  sustained  by  the  supreme  court.  Mr. 
Chief  Justice  Murray  cited  the  rule  already  quoted  from  EUieott 
V.  Pearl,  10  Pet.  442,  and  said:  "This  doctrine  has  never,  within 
our  knowledge,  been  doubted  in  this  court":  Gv/nn  v.  BaieSy  6 
Gal.  272.  The  case  turned  upon  this  point,  as  the  other  views 
presented  by  the  chief  justice  were  not  concurred  in  by  the 
other  members  of  the  court. 

In  Rose  v.  DavtSj  1 1  Cal.  141,  Mr.  Justice  Baldwin  said:  "The 
court,  at  the  instance  of  plaintiff,  gave  several  instructions, 
numbered  from  one  to  five  in  the  record,  which  seem  to  us  to  be 
correct."  The  first  instruction  referred  to  embodied  the  same 
principle  as  that  given  in  Gunn  v.  BaieSy  6  Id.  265.  But  the 
case  is  perhaps  not  entitled  to  much  weight,  for  the  reason 
that  a  decree  of  confirmation  seems,  from  another  instruction, 
to  have  been  read  in  evidence:  See  also  Baldwin  v.  Simpson^ 
12  Id.  660;  Keane  v.  Cannovan,  21  Id.  299  [82  Am.  Dec.  738]. 
In  the  last  case,  the  deed  from  Ramirez  to  Mondolet  was  held 
admissible,  "as  showing  the  extent  and  boundaries  of  the 
premises  of  which  Mondolet  claimed  possession." 

But  admitting  the  rule  to  be,  that  the  entry  upon  and  oo« 
cupation  of  a  jMurt  of  a  tract  of  land,  under  a  deed  claiming  the 
whole,  gives  constructive  possession  to  the  entire  tract  within 
the  calls  of  the  deed,  it  is  still  insisted  by  the  appellant  thai 
this  principle  does  not  apply  to  large  tracts  of  laud  like  that 
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in  oontroveray,  bnt  that  it  must  be  limited  to  tracts  of  the  eus- 
tomaiy  aixe,  such  as  are  usually  occupied  as  farms  partly  cul* 
tivated;  and  some  New  York  cases  are  cited  which  sustain 
thia  view.  It  would  be  found  very  difficult  to  apply  the  prin- 
ciple with  such  a  limitation.  Who  shall  say  what  tract  of 
land  is  of  the  customary  size,  particularly  in  a  new  and 
■parfiely  settled  country,  where  possessions  are  measured  by 
kagoes  rather  than  acres,  or  even  miles?  Prior  to  1850  the 
customary  size  of  tracts  of  land  held  and  occupied  for  grazing 
purposes — the  chief  occupation  of  the  old  inhabitants  of  Cali- 
fornia—  was  much  larger  than  the  tract  in  question.  But 
admitting  the  limitation  of  the  rule  contended  for  to  exist,  the 
tract  in  dispute  would  doubtless,  at  the  date  of  Shaddon's  deed, 
be  within  the  rule  thus  limited.  The  tract  in  EUicott  v.  Pearly 
10  Pet.  442,  was  seven  thousand  acres,  much  larger  than  the 
tract  in  question.  In  Ounn  v.  BateSj  6  Cal.  265,  already  cited, 
the  defendant  asked  the  following  instruction:  "  Possession  of 
a  portion  of  a  large  tract,  under  a  conveyance  of  such  larger. 
tract,  will  not  extend  to  the  full  extent  of  such  larger  tract 
when  the  same  amounts  to  several  Mexican  square  leagues. 
8uch  ccmstructive  possession  is  limited  to  tracts  of  land  usu- 
ally occupied  and  used  for  farming  purposes,  in  the  usual 
course  of  husbandry  in  the  coimtry.  If  you  believe,  from  the 
evidence,  that  Sheldon  never  had  the  boundaries  of  the  tract 
described  in  the  grant  marked  out,  and  that  the  same  exceeds 
the  usual  limits  of  a  farm,  then  his  possession  is  limited  to  the 
land  he  had  actually  inclosed  or  clearly  marked  out;  and  in 
such  a  case,  if  the  tract  in  the  possession  of  the  defendants  is 
not  included  within  any  such  inclosure  or  marked  boundariesi 
you  will  find  for  the  defendants." 

This  iostruction  was  refused,  and  the  refusal  assigned  as  error. 
Ifr.  Chief  Justice  Murray's  comments  upon  the  instruction  re- 
fused are  equally  applicable  to  the  case  under  consideration. 
He  said:  *'  The  court  properly  refused  the  instruction  asked  by 
the  defendants.  The  law  does  not  require  that  the  whole  tract 
should  be  inclosed;  it  is  sufficient  if  the  grant,  under  which 
ibe  plaintiff  entered,  calls  for  distinct  boundaries;  neither 
should  the  plaintiff's  recovery  be  limited  to  the  size  of  a  usual 
tarm;  there  is  no  principle  we  know  of  which  should  alter  the 
rule  we  have  laid  down;  besides,  at  the  time  of  the  execution 
of  this  grant,  the  land  was  designed  for  grazing,  and  not  £» 
agricultural  purposes,  and  the  grant  was  less  than  the  usual 
Bie  of  concessions  for  such  purposes.'* 
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There  was  do  error  in  refusing  to  admit  in  evidence  the  cer« 
tified  copies  of  papers  from  the  transcript  in  the  case  of  United 
States  V. «/.  A.  Sutter  for  ths  Mohelumne  Indians.  The  papers 
could  not  have  aided  the  defendants  had  they  been  admitted. 

The  defendant  Coleman  introduced  deeds  from  some  twenty- 
seven  Mokelumne  Indians,  executed  in  1856,  to  one  Powera, 
purporting  to  convey  to  said  Powers  three  leagues  of  land,  in- 
cluding the  lands  in  controversy.  It  is  insisted  that  plaintiff 
and  defendant  Coleman  derive  such  title  as  they  hove  from 
the  same  source,  and  that  they  are  therefore  tenants  in  com- 
mon. 

We  have  already  seen  that  there  is  no  evidence  in  the  case 
to  show  that  plaintiff  derives,  or  claims  to  derive,  any  title 
from  the  so-called  Micheltorena  grant  to  the  Mokelumne  In- 
dians, and  this  disposes  of  the  whole  basis  of  the  long  argu- 
ment on  this  point. 

It  is  admitted  and  insisted  by  the  appellants  that  the  Ho- 
Icelumne  Indians  had  no  title  or  if  they  had,  that  Indians 
have  no  capacity  to  convey;  and  for  these  reasons  Heleno, 
not  only  could  not  convey  the  title  of  his  tribe,  but  that  he 
could  not  even  convey  his  own  interest.  In  both  these  posi- 
tions we  think  they  are  right,  and  the  same  objections  apply 
with  equal  force  to  Coleman's  conveyances  from  the  twenty- 
seven  Indians.  If  the  Indians  had  any  interest  at  all,  it  was 
of  a  public  nature,  for  the  benefit  of  the  Indian  community  at 
large.  It  was  not  subject  to  sale  to  individual  purchasers  by 
any  one  or  more,  or  even  all  of  the  members  of  the  tribe. 
8uch  sales  are  contrary  to  the  policy  and  laws,  both  of  the 
governments  of  Mexico  and  the  United  States.  To  insist  that 
any  right,  as  tenants  in  common  or  otherwise,  could  be  ac- 
quired under  a  conveyance  from  any  number  of  a  recognized 
tribe  of  Indians  sustaining  the  ordinary  relation  of  individual 
Indians  to  their  tribe,  would  be  very  much  like  claiming 
that  any  one  or  more  citizens  of  California  might  convey  their 
individual,  undivided  interest  in  the  swamp  and  overflowed 
lands,  or  any  other  lands  donated  by  the  United  States  to  the 
state  of  California  for  public  purposes,  and  that  the  grantee 
would  thereby  acquire  such  a  right  of  property  therein  as 
would  constitute  him  a  tenant  in  common  with  all  other  citi- 
zens of  California,  and  enable  him  to  defeat  an  action  for  their 
recovery,  with  this  difference,  however,  in  favor  of  the  latter 
proposition, — that  a  citizen  of  California  can  convey  lands  in 
which  he  has  an  interest  as  owner,  while  an  Indian,  sustain- 
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ing  the  relation  to  his  tribe  above  referred  to,  has  no  eapaoity 
lecognijBed  by  law  to  convey  lands.  Such  a  claim  would  be 
preposterous  in  the  extreme. 

Yet  it  is  insisted  that  Coleman,  by  virtue  of  his  conveyances 
from  the  twenty-seven  Mokelumne  Indians,  is  in  under  color 
of  title, — that  plaintiff  at  best  only  entered  under  color  of 
tttle,  and  that  a  colorable  title  in  Coleman  is  sufficient  to  en- 
able him  to  defeat  a  merely  colorable  title  in  plaintiff.  But 
admitting  that  plaintiff  only  entered  under  color  of  title,  and 
that  defendant  also  had  color,  still  plaintiff  derived  his  posses* 
sion  and  color  from  an  entry  under  a  deed  from  Shaddon, 
valid  on  its  feice,  at  a  time  when  he  was  in  possession  of  a  part, 
claiming  the  whole,  and  when  there  was  no  adverse  possession. 
His  possession,  under  these  circumstances,  being  also  prior  in 
pdnt  of  time,  was  therefore  best,  for  prior  possession  is  evi- 
dence of  title  in  fee.  In  the  apt  and  accurate  language  of  Mr. 
Justice  Heydenfeldt,  in  Norria  v.  Russellj  5  Gal.  250,  '4t  is  ob- 
jected that  the  defendant  had  color  of  title,  although  his  posses- 
sion was  subsequent  to  plaintiff,  and  therefore  it  is  urged  his 
possession  ought  to  prevail.  But  it  must  be  held  in  view  that 
prior  possession  is  evidence  of  title,  and  cannot  by  any  system 
of  reasoning  be  made  to  jdeld  to  mere  color  of  title,  or  in  other 
words  to  that  which  is  not  title." 

Also  in  Keane  v.  Cannovany  21  Cal.  305  [82  Am.  Dec.  788], 
Mr.  Chief  Justice  Field  used  language  equally  applicable.  He 
said:  "The  possession  of  Mondolet  was  evidence  of  seisin  in  fee 
in  him,  and  no  further  or  higher  evidence  of  title  was  required 
to  enable  the  plaintiff  claiming  through  him  to  recover,  until 
the  defendant  had  shown  an  anterior  possession,  or  had  traced 
title  to  a  paramount  source.  It  is  immaterial,  in  this  view, 
whether  we  consider  the  tax  deed  to  Dumartheray  sufficient 
to  constitute  color  of  title,  or  otherwise/' 

So  it  is  immaterial  whether  we  consider  the  deeds  trom.  the 
Mokelumne  Indians,  put  in  evidence  by  Coleman,  sufficient  to 
coDBtitote  color  of  title,  or  otherwise.  We  are  unable  to  per- 
eeive  that  these  deeds,  or  the  certified  copies  of  papers  from 
the  surveyor-general's  office  offered  in  evidence  by  defendant 
Coleman  and  rcgected,  are  entitled  to  cut  any  figure  in  the 


The  next  principal  error  relied  on  by  appellants  is,  that  in 
admitting  in  evidence  the  Cleal  survey  and  rejecting  the 
Brewster  survey  the  court  adopted  an  erroneous  theory  in 
the  land  described  in  the  Shaddon  deed.    The  con- 
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tthioticm  of  the  deBcription,  in  the  conveyance  from  Bhaddon 
to  Hicks,  was  a  question  to  be  determined  by  the  coort 
Neither  theory  adopted  by  the  respective  surveyors  was,  in  all 
lespects,  correct.  But  the  Cleal  survey  was  based  upon  the 
correct  theory  in  every  particular,  except  the  line  opposite  the 
river.  The  deed  calls  for  one  league,  and  the  first  boundary  is 
to  be  the  Cosumnes  River.  It  is  well  settled  by  numerous 
authoritiefl  that  where  a  river  is  named  as  a  boundary,  the 
boundary  line  follows  the  meanderings  of  the  stream.  It  is 
also  established  by  the  authorities  that  when  a  line  is  to  run 
up  or  down  a  s^eam  not  navigable  a  given  distance,  the 
meanderings  of  the  stream  are  to  be  followed  until  the  re- 
quired distance,  when  reduced  to  a  straight  line,  is  attained,^ 
and  where  courses  are  not  specified,  the  other  lines  are  to  be 
run  in  such  a  manner  that  the  land  shall  be  in  a  form  as  nearly 
rectangular  as  possible.  Thus  in  Craig  v.  HawkinB,  1  Bibb^ 
64,  a  thousand  acres  of  land  was  to  be  laid  off,  commencing  at 
a  point  on  a  *'  branch  of  the  Jessamine,  running  down  the 
same  one  mile,  extending  northwardly  for  quantity."  The  court 
say:  ^  The  beginning  being  admitted,  it  will  only  be  necessary 
to  construe  the  expressions  *  running  down  the  stream' ";  and 
it  was  held  that  these  expressions  '^clearly  import  that  the 
branch  was  intended  to  be  one  boundary  of  the  claim,  and  that 
it  was  to  form  the  base  of  the  survey."  And  the  court  say  that 
the  land  should  be  surveyed  by  beginning  at  the  designated 
point,  '^  and  running  thence  down  the  branch,  with  the  mean- 
ders thereof,  one  mile,  when  reduced  to  a  straight  line;  and 
from  the  beginning  and  the  termination  of  said  line  of  one 
mile,  extending  lines  off  from  the  branch  northwardly  at  right 
angles,  to  the  general  course  of  so  much  of  the  branch  as  will 
be  embraced  by  the  survey,  so  far  that  a  line  drawn  at  right 
angles  to  those  two  last-mentioned  lines,  and  parallel  to  the 
general  course  of  the  part  of  the  branch  so  embraced  as  afore- 
said, will  include  the  quantity  of  one  thousand  acres":  See 
also  Calk  v.  Striblingj  1  Bibb,  123;  and  there  are  many  other 
authorities  to  the  same  effect,  which,  it  would  seem,  need  not 
be  cited  to  sustain  a  construction  in  itself  so  reasonable. 

The  first  line,  then,  iq  to  commence  at  the  point  of  the  river 
called  Paso  Viejo,  and  is  to  follow  the  meanders  of  the  river 
until  a  point  in  the  river  is  reached  one  league  distant,  when 
reduced  to  a  straight  line,  from  the  point  of  beginning,  and 
the  straight  line  between  these  two  points  will  form  the  proper 
basis  for  laying  off  the  other  lines.    The  second  line  starts 
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from  the  point  in  the  rirer  called  Paso  Viejo,  and  runs  in  a 
line  directly  crossing  the  line  of  the  river.  It  is  plain  to  us 
that  this  line  should  run  at  right  angles  with  the  line  last 
referred  to,  being  the  line  of  the  general  course  of  the  river 
within  the  survey.  The  fourth  line  is  to  run  "  one  league,  or 
five  ihonsand  varas,"  parallel  with  the  last-mentioned  line; 
and  the  third  line  is  to  run  one  league,  or  five  thousand  varas, 
parallel  with  the  Cosumnes  River.  We  think  the  plain  con- 
•troction  of  the  call  for  the  third  line  is,  that  it  is  to  run  paral- 
lel with  the  river  in  all  its  meanderings,  and  not  parallel  with 
its  general  course.  This  is  the  obvious  import  of  the  terms 
^  parallel  with  the  Cosumnes  River.''  No  other  line  can  be  said 
to  be  parallel  with  the  river. 

In  the  cases  where  the  line  opposite  the  river  has  been  run 
as  a  straight  line,  there  is  no  specific  description  of  that 
boandary.  The  description  generally  gives  the  starting  point 
and  the  river  as  the  first  boundary,  then  says,  running  in  some 
deaigDated  direction  for  quantity;  and  it  is  held  in  such  cases 
that  a  straight  line  is  to  be  run  corresponding  with  the  general 
oooree  of  the  river  within  the  survey  the  designated  distance, 
if  given;  if  not  given,  far  enough  to  constitute  one  side  of  a 
square  containing  the  given  quantity;  that  the  side  lines  are 
to  be  drawn  at  right  angles  from  the  extremities,  and  then  the 
Coiirth  line  to  be  drawn  at  a  sufficient  distance  firom  the  river 
to  include  the  required  quantity  between  it  and  the  river.  But 
in  the  case  under  consideration  the  direction  of  the  line  op- 
posite the  river  is  given  in  express  terms:  See  Keith  v.  Bey^ 
moldsj  3  Me.  393;  WHMama  v.  Jackaon^  6  Johns.  506;  Van  Oorden 
T.  JcLclaon^  5  Id.  441. 

The  construction  we  have  given  to  the  calls  of  the  deed  will 
ghre  the  exact  quantity  called  for,  —  one  league.  While  the 
theory  upon  which  the  Brewster  survey  is  made  would  give 
lesB  than  a  league,  the  construction  which  makes  the  third  line 
a  straight  line,  parallel  with  the  general  course  of  the  river, 
would  in  this  instance  give  more  than  a  league.  Had  the 
meanders  of  the  river  been  different,  the  quantity  might  have 
been  much  more  or  much  less  than  a  league,  depending  upon 
'Jbe  extent  and  direction  of  its  sinuosities.  The  construction 
.fe  have  put  upon  the  calls  of  the  deed  is  the  only  one  that 
harmonizes  the  quantity  called  for  with  the  extent  and  direc- 
tion of  the  lines,  and  in  our  judgment  is  the  only  reasonable 
constroction  the  language  will  bear.  The  distance  on  the 
Uuid  line  is  made  to  harmonize  with  its  meanderings,  upon 
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ihe  same  principles  that  the  distance  is  measured  on  the  river 
boundary,  which  is  parallel  with  it 

The  plat  of  the  Cleal  survey  in  evidence  is  constructed  on 
the  principles  we  have  indicated,  with  the  exception  of  the 
third  line.  The  third  line  is  parallel  with  the  general  course 
of  the  river,  instead  of  its  meanderings,  as  it  ought  to  be.  In 
this  respect  it  is  erroneous.  The  judgment  follows  the  Cleal 
survey,  and  is  also  erroneous  in  the  same  particular,  but  cor- 
rect in  all  other  respects.  It  therefore  becomes  necessary  to 
inquire  whether  this  error  is  fatal  to  the  judgment,  or  whether 
it  can  be  so  modified  as  to  do  justice  between  the  parties. 

It  is  not  pretended  by  appellants  that  Coleman's  land  and  a 
portion  of  Castle's  is  not  within  the  calls  of  the  Shaddon  deed 
to  EQcks,  even  upon  the  theory  of  the  Brewster  survey,  which 
is  by  far  the  most  favorable  one  for  the  appellants  that  has 
been  advanced.  It  is  only  contended  that  less  of  Castle's  land 
would  be  embraced  in  the  Brewster  survey  than  in  any  other, 
and  that  Randolph's  would  be  entirely  excluded.  The  testi- 
mony shows  that  some  twenty  or  thirty  acres  only  of  Ran- 
dolph's land  lay  within  the  Cleal  survey  in  the  southwest 
comer,  and  the  jury  necessarily  found  tiiat  a  part  at  least 
was  within  this  survey.  At  that  point,  the  line  parallel  with 
the  meanderings  of  the  river,  which  we  have  adopted  as  the 
true  line,  comes  down  as  far  as  and  a  little  below  the  straight 
line  of  the  Cleal  survey,  and  therefore  necessarily  includes  the 
same  land  in  the  possession  of  Randolph,  or  at  least  a  part  of 
it,  that  is  included  in  the  Cleal  survey.  To  entitle  the  plain- 
tiff to  a  judgment,  it  is  enough  that  each  of  the  defendants  is 
in  possession  of  any  portion  of  the  land  belonging  to  plaintiff; 
and  as  no  damages  were  awarded,  the  extent  of  the  land  in 
the  wrongful  possession  of  the  defendants,  so  far  as  it  affects 
the  right  of  plaintiff  to  a  judgment,  is  not  a  matter  of  any  con- 
sequence to  them,  provided  they  are  not  ejected  from  any  lands 
of  which  they  are  rightfully  possessed. 

There  is  no  doubt,  then,  that  the  plaintiff  is  entitled  to  re- 
cover as  to  all  the  defendants  against  whom  judgment  is 
entered;  but  the  difficulty  is,  the  record  is  not  in  such  a  con- 
dition that  we  can  make  the  required  modification  of  the 
judgment.  The  complaint,  instead  of  following  the  descrip- 
tion contained  in  Shaddon's  deed  to  Hicks,  adopts  a  descrip- 
tion as  to  the  third  line  corresponding  with  the  theory  of  the 
Cleal  survey;  the  verdict  is  general,  giving  no  specific  boun- 
daries of  the  tracts  in  possession  of  the  several  defendants. 
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and  must  be  held  to  extend  to  the  bonndaries  stated  in  the 
complaint  and  of  the  Cleal  survey;  the  judgment  follows  the 
description  in  the  complaint  The  complaint,  the  evidence  as 
admitted,  the  verdict,  and  the  judgment,  are  in  entire  har- 
mony, and  we  cannot  modify  the  judgment  without  setting 
aside  the  verdict,  and  finding  another  upon  the  evidence  in 
harmony  with  the  construction  of  the  Shaddon  deed  adopted 
by  hb.  This  we  are  not  authorized  to  do,  and  for  this  reason 
the  judgment  must  be  reversed,  and  a  new  trial  ordered:  Clark 
V.  HubcTf  20  Cal.  198.  Had  the  complaint  and  judgment  fol- 
lowed the  description  of  the  deed  to  Hicks,  tiie  judgment 
might  have  been  affirmed.  But  it  does  not,  and  as  more  land 
in  the  possession  of  defendants  is  included  in  the  judgment 
than  plaintiff  is  entitled  to  recover,  a  new  trial  is  rendered 


There  is  no  error  in  the  instructions  relating  to  the  declara- 
tions of  Hicks.  Those  declarations,  under  the  circumstances 
shown  by  the  record,  were  clearly  insufficient  to  constitute  an 
estoppel  as  to  defendants  Castle  and  Randolph,  and  the  court 
might  safely  have  directed  the  jury  to  disregard  them  alto- 
gether. 

No  exception  was  taken  at  the  time  to  a  joint  verdict,  ad- 
mitting it  to  be  joint,  or  to  the  judgment  being  entered  jointly. 
True,  at  the  commencement  of  the  trial  separate  verdicts  were 
demanded.  But  at  the  close  of  the  case,  neither  the  attention 
of  the  court  nor  the  jury  appears  to  have  been  called  to  the 
matter.  Had  the  counsel  called  attention  to  it  at  the  time  the 
case  was  submitted,  doubtless  the  court  would  have  given 
the  proper  directions,  or  have  had  the  verdict  corrected,  in 
this  respect,  on  the  coming  in  of  the  jury.  At  least,  there 
would  have  been  an  opportunity  given  for  such  action.  It 
not  having  been  done,  the  objection  cannot  be  taken  for  the 
first  time  in  this  court.  Besides,  no  damages  were  awarded, 
and  the  defendants  are  in  no  way  injured  by  the  error,  if  it  be 
such. 

There  is  no  error  in  the  charge  of  the  judge.  If  there  is 
any  error  in  those  parts  to  which  exception  has  been  taken  in 
the  argoments,  it  consists  in  being  more  favorable  to  the  de- 
fendants than  the  evidence,  and  the  law  applicable  to  it,  ju6ti- 
fied.  The  exceptions  to  the  charge  are  too  general  in  their 
terms.  We  take  this  occasion  to  remark  that  exceptions  to  a 
charge  ought  to  point  out  the  specific  portions  excepted  to. 
and  to  be  made  at  the  time  of  the  trial,  in  order  that  the  judge 
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may  have  an  opportODity,  before  the  jury  retires,  to  correct 
any  orror  he  may  have  inadvertently  fallen  into,  in  drawing 
up  the  charge  in  the  harry  and  perplexities  of  the  trial. 

The  other  points  not  particularly  referred  to  in  this  opinion 
do  not  require  comment. 

As  the  same  questions  will  arise  upon  another  trial,  we  havo 
thought  prcq[)er  to  discuss  all  the  important  questions  in  the 


Judgment  reversed,  and  a  new  trial  ordered. 

CuBRBT,  J.,  having  been  of  counsel,  did  not  sit  upon  the 
hearing  of  this  case. 

Rhodes,  J.^  expressed  no  opinion. 

BVWWWUSSOT  OV  DSSGBIFTIOK  ZN  DXID  BT  BlVDUDf OB  TO  OSHIB  IhSCKF- 

ICSNTB:  Newman  ▼.  TymeaoUf  80  Am.  Deo.  735,  and  caaes  dted  ia  note  t» 
nine  73a 

OoooFASOT  OV  Part  as  PossisaiOH  ov  Whols  Tract  of  Lakd;  Dmham 
T.  HoUmmUt  71  Am.  Deo.  198;  collected  cases  in  note  to  WQBa/m  ▼.  BaXUmee^ 
74  Id.  189;  note  to  HoyaUY.  Le8$ee  qf  Lisle,  60  Id.  716;  note  to  CToMy's  Lemm 
T.  Inloe$,  39 Id.  687;  JieLtwninT.  Salmon,  62 Id.  663. 

Jkyaud  Died  mat  bb  BvmxvcB  ov  Eztbht  ov  Oladc  of  the  party  in 
possession  under  it,  thoagh  admissible  for  no  other  pnzpose:  McLawHm  t. 
Salmotu,  62  Am.  Dec.  66a 

PosssasiON  AS  Evn>ENCB  ov  Tulb:  See  extended  note  to  Phtme  ▼.  Seward^ 
60  Am.  Dea  601-604;  Keane  ▼.  Catmovan,  82  Id.  738;  and  that  prior  poaaai 
sion  is  eridence  of  title,  see  Bird  v.  IMrot,  70  Id.  617,  and  note  620. 

PossEasiON,  Adtbrsm  OB  OfmutwiHB,  whbb  Extbhimi  to  Bouhbabib 
nr  Died:  See  note  to  Keane  t.  Ganaowm,  82  Am.  Dec  746;  BoifoU  ▼.  Xeisaa 
i^Lide,  60  Id.  712. 

CoLOB  ov  Tctlb,  What  CoHsnTUTSi:  See  note  to  Wtiffcrd  y.  JldQima» 
76  Am.  Dec.  67;  EdgerUm  v.  Bird,  70  Id.  473^  and  note  478;  (%  <^8L  LohOb 
T,' Gorman,  TJ  Id.  686;  note  to  Beverly  t.  Bwrbe,  64  Id.  867;  G^rseii  t.  Kellmm^ 
e2Id.332. 

OEBTnrcED  Copt  ov  Dbbd  as  EymsNOB:  Becarig  v.  Bwrhe,  64  Am.  Dw. 
861;  Seeckria  y.  BaMk,  42  Id.  261;  note  to  CbonsT.  BeMc,  60  Id.  234. 

Advbbsb  Pobsbssion  vob  Pbbiod  Prbbobibbd  BT  SiATUTB  ov  LncixA- 
TZ0N8  wnji  CoNVBB  TtTLB  TO  Lakd:  See  collected  cases  in  note  to  WiXUam» 
▼.  BaUance,  74  Am.  Dec.  189. 

CoNVETASOB  OV  Lakd  BT  Ikdiavb,  Vaxjditt  OV:  See  BreoMm  t.  Jokm^ 
60  Am.  Dec.  666,  and  note  669,  showing  that  their  possession  Is  ^ouBtoorj 
merely,  and  cannot  be  used  to  defeat  a  grant  made  to  them* 

BouNDABT  Follows  MBANPBBnros  ov  Scbbam,  whbb  ahd  whbb  bot: 
See  Pike  y.  Monroe,  68  Am.  Dea  761,  and  collected  oases  in  note  thereto  766; 
Budd  y.  Broohe,  43  Id.  321.  In  the  first  case,  ''down  riyer"  is  defined;  ia 
the  second,  the  words  *'  rnnning  up  a  creek  "  are  defined.  Coorsea  and  dis- 
tances along  a  stream  retamed  as  the  line  of  a  grant  or  soryey  are  to  be  dia* 
regarded  so  £ir  as  they  do  not  agree  with  the  line  ol  the  stnam:  Ball  t. 
Slack,  30  Id.  27a 
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SzCBPnORB  XlfBT  FOIHT  OUT   SFECIfiU   POBTTONS  OV   C^HABOB   EZCEFTBD 

TO:  OooM  T.  iSMdb^  OD  Am.  Dec  2S6;  Kardadden  r.  Payrman,  36  Id.  146; 
aaid  be  made  before  the  jury  leaTe  the  bar:  C%  CbtindJ  qf  MmUgomery  ▼. 
Oflbier,  70  Id.  662. 

^KK  FRIMOIPAL  OASi  WAS  ciTXD  in  each  of  the  following  anthorilies  and 
to  the  point  stated:  A  person  who  enters  into  the  actaal  posfleasion  of  a  por- 
tion of  a  tract  of  land,  claiming  the  whole  nnder  a  deed  in  which  the  entire 
tnct  18  described  by  metes  and  bounds,  is  not  limited  in  his  possession  to  his 
actual  indosnre,  bnt  acqnires  possession  to  all  of  the  land  not  in  the  adverse 
poaseasion  of  another  person  at  the  time  of  his  entry:  Ayrt8  v.  Benalejf,  32 
GU.  eSl,  632;  WaUh  v.  ffiO,  38  Id.  437;  DavU  v.  Perlesf,  30  Id.  639;  Judaon 
T.  MaOfif,  40  Id.  306;  DonakueY.  Oallavan,  43  Id.  675;  RussellY,  Harriet  44 
U.  493;  &  C,  38  Id.  428;  Hoag  r.  Pierce,  28  Id.  191.  These  cases  show 
that  the  possession  extends  to  the  boimds  of  the  entire  tract  described  in  the 
deed.  Bat  this  doctrine  as  thus  broadly  stated  was  modified  in  Cannon  v. 
(TVrim  LtanberCo.,  38  Id.  676,  and  WoVekOiy.  Malajowkh,  39  Id.  280,  where 
it  was  held  that  an  entry  on  a  part  of  a  tract  of  land,  under  a  deed  which  the 
grantee  knows  does  not  convey  the  whole,  does  not  extend  constructive  pos- 
ssasinn  to  the  whole.  If  the  deed  contains  no  definite  and  certain  boandaries» 
which  can  be  located,  marked  oat^  Snd  made  known,  it  cannot  have  the  effect 
to  extend  the  possession  beyond  the  poaseatth  pedis,  which  is  definite,  positive^ 
and  notorioas:  Meaa  v.  Winder,  30  Id.  359.  Lines  "parallel  with  river** 
mean  those  parallel  with  the  river  in  all  its  meanderings,  and  not  parallel 
wtA  its  general  course:  FiuU  v.  Woodwcard,  32  Id.  226.  A  nonsnit  should 
not  be  granted  if  there  is  evidence  tending  to  prove  all  the  material  allega- 
tioDs  of  the  complaint;  the  evidence  should  be  submitted  to  the  jury:  JIlcKee 
V.  Oreene,  31  Id.  420.  The  course  of  a  line  beginning  at  a  street  and  running 
therefrom  is  presnmed  to  be  at  a  right  angle  with  such  street  where  the 
eouxBe  is  not  otherwise  laid  down:  Austrian  v.  Davideon,  21  Minn.  120. 
Where  a  contract  refers  to  another  contract  as  containing  the  plan  by  whioh, 
and  the  prices  for  which,  work  sued  for  is  to  be  done,  the  contract  referred 
to  is  admissible  in  evidence  for  purposes  of  description,  whether  it  is  valid  or 
ma^  and  without  its  execution  being  proved:  NemxU  v.  CoweU,  36  Id.  660. 
Certified  copies  of  recorded  instruments  may  be  read  in  evidence  without 
proof  d  the  originals^  where  the  original  is  not  under  the  control  of  the 
party  offering  such  copy:  Mojfo  v.  Maeeanx,  38  Id.  449;  Landers  v.  Bolton, 
26  Id.  413.  Exceptions  to  charge  of  court  must  be  made  to  a  specified  por- 
tion thereof  and  before  the  case  is  finally  submitted  to  the  jury,  or  they  will 
be  miheeded  by  an  appellato  court:  Chinookt  v.  Botey,  1  Mont.  664;  Sogers  v. 
JMoMy*  62  OsL  612;  Brown  ▼.  Kenyidd,  60  Id.  132;  Sobinmm  v.  Western 
P.  S.  S.  €6^  48U.  43XiiB.  C,  7  Am.  B'y  Bep.  261;  SOIt.  Beese,  47  Id.  848. 


Irwin  v.  Backus. 

f96  Caufobxia,  214.1 

imnr  OmozAL  Boim»  ai  Gbhekal  "Bm^  abb  hot  Oostgluixo 
by  decree  or  JndgBMot  against  their  principal,  unless  they  have  had  their 
d^r  in  eovrt  or  aa  opportonity  to  be  heard  in  their  defeuM;  bnt  idmfais" 
tntion  bonds  form  an  exertion  to  this  general  rule. 

FlWBAZS  PltOGXKDINGS  ABB  AdKZSSIBLB  IN  EviDBB GB  AGAINST  SUBBTIBB  OB 

AmOBlBTBATOB's  BoHD,  WHBB.  —Probate  proceedings  in  passing  on  an 
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idininiitntor'saoooimt^aiidadeerM  tlwrnii  rendered  dinoting  Aaad- 
mmietrmtor  to  pay  over  a  inm  found  remaming  in  hie  handii  arc^  in  an 
action  againet  the  roretiee  on  the  adminiafaator'e  bond  for  a  hreaoh  ol  tfie 
bond  by  the  principal,  admianUe  in  evidenoe  agaimt  the  aoxetM^ 
althoogh  the  soreties  were  not  made  partieetosach  probate  proeeediogk 

Dmbu  of  Probati  Ck>UB.T  DnuficriNo  Adkixibt&axob  to  Pat  oykb  8ini 
FouifD  Dux  n  CoNGLuaivs  npon  the  administrator  and  hia  aueiieai 
Upon  the  refoaal  of  the  adminiatrator  to  obey  the  aaoiBb  the  UahQity  ol 
the  anxetiea  attachea^  and  they  oannot  go  behind  the  deoree  to  inquire 
into  the  merita. 

BuBBTEBs  icAT  Show  dt  Dbibbbb  whbb  Subd  upob  Admibibtraxob'b  Boa» 
for  a  breach  thereof  by  the  principal  in  not  paying  orer  a  anm  f oond  daa 
by  the  probate  coort  and  decreed  byaooh  court  to  be  paid»  that  the  bond 
waa  not  made^  or  that  each  decree  waa  not  made^  or  that  if  made  thie 
aame  haa  been  obeyed,  or  that  it  waa  obtained  by  frand  or  coEoaion;  bnl 
they  cannot  ahow  that  the  court  haa  erred  in  making  the  decree^  or  thail 
no  aaaeta  ever  came  into  the  pnaanarion  of  the  adminiatrator,  althoa|^  the 
court  haa  ao  found  and  adjudged. 

OOHVUOTZITO    CikSBB    SuiOfABISBD  AB  TO    ADMHWIBTLlTr  OF   FBOBATB   FBI^ 

GBBDZMoa  in  an  action  upon  an  adminiatrator'a  bond  againat  hia  aoretiei^ 
for  a  breach  of  the  bond  by  the  principal,  aa  to  ita  efiaot  whan  ndrnftted. 

Backus,  the  principal  in  the  bond,  was  not  served  with 
process.  The  sureties  appealed.  Other  twoto  are  stated  in  ths 
opinion. 

I 

/.  W.  Winans^  for  the  appellants. 
Harrison  and  Estee^  for  the  respondent. 

By  Court,  Samdebson,  C.  J.  This  is  an  action  upon  the 
official  bond  of  the  defendant  Backus,  as  public  administrator 
of  the  city  and  county  of  Sacramento,  against  him  as  princi- 
pal, and  his  co-defendants  as  sureties.  The  suit  is  brought  by 
his  successor  in  office  to  recover  the  amount  of  a  certain  es- 
tate, which  came  into  the  hands  of  Backus  in  the  course  d 
official  business,  and  which  he  refused  to  pay  over  to  his  suc- 
cessor, the  plaintiff,  pursuant  to  the  order  and  decree  of  the 
probate  court  The  plaintiff  had  judgment  in  the  court  below, 
and  the  defendant,  having  moved  for  a  new  trial,  which  was 
denied,  appeals.  The  facts,  as  disclosed  by  the  record,  are 
substantially  as  follows: — 

In  1857,  Backus  obtained  letters  of  administration  upon  the 
estate  of  one  J.  T.  M.  Cooper,  and  took  charge  of  the  same  through 
one  J.  C.  Barr,  who  for  a  long  time  previous  and  subsequent 
thereto  acted  as  the  clerk  or  agent  or  attorney  in  fact  of 
Backus,  in  connection  with  the  business  of  his  office  of  public 
administrator.  The  business  in  the  probate  court  seems  to 
have  been  transacted  by  Backus,  and  the  collection  of  the  as- 
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mis  belonging  to  the  estate  seems  to  have  been  made  by  Barr. 
After  keeping  the  estate  in  his  hands,  without  rendering  an  ao- 
coont^  until  May,  1859,  Backus,  upon  petition  of  the  heirs,  was 
dted  by  the  probate  court  to  render  his  account  pursuant  to 
law.  In  reply  to  the  citation.  Backus  alleged  that  the  deceased 
was  not  a  resident  or  inhabitant  of  the  county  at  the  time  of 

his  death,  but  that  he  was  a  resident  of county  (name 

not  stated),  and  denied  the  jurisdiction  of  the  court,  charging 
that  the  letters  of  administration  which  had  been  issued  to 
him  were  therefore  null  and  void.  At  the  same  time  he  filed 
his  final  account,  and  a  day  was  appointed  for  the  hearing,  of 
which  due  notice  was  given  according  to  law.  Upon  the  issues 
thus  formed,  a  trial  was  had  in  the  probate  court,  resulting  in 
the  following  finding  of  facts  and  decree:  ''Some  time  in  the 
■ping  of  1857,  J.  T.  M.  Cooper  departed  this  life  in  the  city 
and  county  of  Sacramento,  where  he  resided  prior  to  and  at 
the  time  of  his  death.  It  does  not  appear  that  he  ever  had 
any  residence  in  the  state  of  Califomia  elsewhere  than  in  Sac- 
ramento County.  After  the  death  of  said  Cooper,  to  wit,  on 
the  twenty-first  day  of  April,  1857,  Gordon  Backus,  then  pub- 
lic administrator  of  Sacramento  County,  petitioned  to  be  ap- 
pointed administrator  of  said  estate,  and  on  tiie  said  twenty- 
first  day  of  April,  1857,  the  probate  court  of  said  county  of 
Sacramento  made  an  order  appointing  said  Grordon  Backus 
administrator  of  said  estate  as  aforesaid  of  said  J.  T.  M.  Cooper, 
and  that  he  take  charge  of  and  administer  upon  the  same  ac- 
cording to  law.  That  said  probate  court  also  appointed  John 
C.  Barr,  L.  Farmer,  and  M.  Mclntyre  appraisers  of  said  estate, 
who  went  on  and  appraised  the  same,  and  found  the  said  es- 
tate to  consist  of  the  following  items,  to  wit:  Cash,  $152.38; 
W.  H.  Bullard's  certificate  of  deposit,  $550;  W.  L.  Pritchard's 
note,  $650;  T.  A.  Ooodell's  note,  $200;  A.  P.  Carter's  note,  $280, 
making  a  total  sum  of  $1,832.38.  The  whole  of  which  estate, 
according  to  the  items  aforesaid,  was  paid  over  by  Morrison 
Mclntyre  to  John  C.  Barr,  who  received  the  same  as  the  agent 
or  derk  of  the  said  Gordon  Backus,  and  who  was  authorized 
by  the  said  Backus  to  receive  the  same  by  his  authority. 
Afterwards^  said  Barr  collected  all  the  notes  outstanding,  save 
the  note  on  A.  P.  Carter.  That  said  Barr,  acting  as  the  agent 
or  clerk  of  Backus,  collected  in  cash  the  sum  of  $1,560;  that 
oat  of  this  some  small  bills  were  paid,  such  as  funeral  ex- 
penses, affidavits  of  appraisers,  etc.  That  said  Barr  paid  over 
to  said  Backus,  in  cash,  the  sum  of  $1,338,  in  addition  to  the 
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sum  of  $202.38,  which  Barr  collected,  which  he  informed  the 
said  Backus  was  subject  to  his  order.  But  the  said  Barr 
asked  the  said  Backus  to  use  the  said  amount  of  $202.38  on 
account  of  what  Backus  was  owing  him,  which  Backus  al- 
lowed him  to  da  That  Backus  never  filed  any  appraisement 
of  said  estate;  never  gave  any  notice  to  creditors  as  required 
by  law,  or  rendered  any  exhibit  whatsoever  of  the  condition  of 
said  estate." 

Upon  the  foregoing  facts,  the  court  decreed  that  Backus 
should  be  removed  from  the  office  of  administrator  of  the 
estate  in  question,  and  that  he  should  pay  over  to  his  succes- 
sor the  sum  of  $1,540.38,  and  deliver  to  him  the  Carter  note 
for  $280.  The  plaintiff  was  appointed  such  successor,  and 
Backus  was  ordered  to  pay  over  to  him  as  aforesaid.  The 
plaintiff  demanded  the  estate  from  Backus,  who  refused  to 
pay  over  the  same. 

On  the  trial,  in  connection  with  other  evidence  of  like 
tendency,  the  foregoing  proceedings  in  the  probate  court  were 
offered  in  evidence  by  the  plaintiff  for  the  purpose  of  proving 
a  dev(zstavit  against  Backus,  and  fixing  the  amount  of  their 
liability  against  his  sureties.  The  evidence  was  objected  to 
upon  the  ground  that  the  sureties  were  not  parties  to  the  pro- 
ceedings, and  therefore  unaffected  thereby,  and  that  as  against 
them  the  devastavit  and  the  amount  thereof  must  be  established 
by  other  evidence.  The  court  admitted  the  evidence,  but  be- 
fore the  case  was  finally  submitted  to  the  jury,  the  opinion  of 
the  court  seems  to  have  changed,  for  the  jury  were  instructed 
in  effect  to  disregard  the  evidence,  and  base  their  verdict 
entirely  upon  the  other  evidence  in  the  case.  With  the  pro- 
ceedings of  the  probate  court  discarded,  appellant  claims  that 
the  other  evidence  in  the  case  fails  to  sustain  the  verdict,  and 
that  some  portion  of  it  was  improperly  admitted.  All  the 
points  made  by  appellant  are  founded  upon  the  theory  that 
the  proceedings  in  ibe  probate  court  were  inadmissible  for  any 
purpose  as  against  the  sureties,  and  hence  become  immaterial 
if  that  theory  proves  fallacious.  As  we  are  of  the  opinion  that 
the  proceedings  were  admissible,  we  shall  therefore  confine 
ourselves  to  the  consideration  of  that  question.  If  the  proceed- 
ings  were  admissible,  there  being  no  pretense  of  fraud  or  col- 
lusion, another  trial  would  result  in  a  like  verdict,  and  hence, 
if  error  was  committed  in  admitting  other  evidence  bearing 
upon  the  same  point,  such  error  (in  the  absence  of  any  coxh 
flict  of  testimony,  which  is  the  case  here),  becomes  inoooBe- 
quentiaL 
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There  is  some  conflict  of  authority  as  to  the  adxnisfitbilitj 
of  this  kind  of  CTidence  in  an  action  upon  an  admioistrator's 
bond  against  his  sureties  for  a  breach  of  the  bond  by  the  prin- 
dpal,  and  as  to  its  effect  when  admitted*  The  supreme  court 
of  North  Carolina  decided  that  a  recovery  against  a  guardian 
was  no  evidence  against  bis  sureties  in  an  action  upon  his 
bond  for  non-payment  of  the  judgment:  MeKeUar  y.  BovMy 
4  Hawks,  87.  The  same  court  held  that  a  judgment  obtained 
by  a  creditor  of  an  intestate  against  his  administrator  could  not 
be  wed  as  evidence  by  the  creditor  in  an  action  against  the 
Buretaes  upon  the  administrator's  bond:  McBride  v.  Clarh^  2 
Id.  4S.  In  several  of  the  other  states  a  contrary  doctrine  has 
prevailed.  The  supreme  court  of  Massachusetts  has  decided 
that  in  an  action  upon  an  administrator's  bond  against  tha 
administrator  and  his  sureties,  for  a  refusal  on  his  part  to  pay 
a  judgment  recovered  against  him,  such  judgment  if  not  ob- 
tained by  fraud  and  collusion  is  conclusive  upon  the  sureties 
in  regard  to  all  matters  of  defense  affecting  the  merits  of  the 
claim  as  between  the  parties  to  such  judgment:  Heard  v. 
Lodge,  20  Pick.  53  [32  Am.  Dec.  197].  In  New  York  it  hat 
been  held  that  whatever  binds  and  concludes  the  administrar 
tor  equally  binds  and  concludes  his  sureties:  BaggoU  v.  Potcl- 
gcTj  2  Duer,  160;  People  ex  rel,  Demarest  v.  LawSj  S  Abb.  Pr. 
450.  So  in  Pennsylvania  it  has  been  held  that  a  decree  of 
the  OTphans'  court  against  an  administrator  is  conclusive  upixi 
his  sureties:  Oarber  v.  Commonwedlthy  7  Pa.  St.  265.  In  In- 
diana an  administrator  was  convicted  by  the  finding  and  de- 
cree of  the  probate  court  of  having  committed  waste.  His 
settlement  was  opened  up  and  the  court  found  that  he  had  in 
his  hands,  unaccounted  for,  the  sum  of  $1,732  belonging  to 
the  decedent's  estate.  This  finding  was  held  to  be  conclusive 
upon  his  sureties,  both  as  to  the  waste  and  the  amount  thereof: 
Salyer  v.  Staie^  5  Ind.  202.  The  same  doctrine  prevails  in 
Kentucky,  Missouri,  and  South  Carolina:  Hohhs  v.  Middle^ 
ton,  1  J.  J.  Marsh.  177;  State  v.  Holt,  27  Mo.  340;  Lylea  v. 
OaldweUj  3  McCord,  225.  In  South  Carolina  it  seems  to  be 
doubted  whether  the  decree  of  the  ordinary  is  conclusive  of 
anything  more  than  the  fact  that  the  administrator  has  been 
legally  cited  to  account,  and  of  the  different  items  composing 
his  account,  so  as  to  relieve  a  court  of  law  from  an  investiga- 
tkm  into  their  merits:  Simpkina  v.  Cobbj  2  Bail.  60. 

As  a  general  rule,  sureties  upon  official  bonds  are  not  con- 
eluded  by  a  decree  or  judgment  against  their  principal,  unless 
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fhey  have  had  their  day  in  court,  or  an  opportunity  to  be  heard 
in  their  defense;  but  administration  bonds  seem  to  form  an 
exception  to  this  general  rule,  and  the  sureties  thereon,  in 
respect  to  their  liability  for  the  default  of  the  principal,  seem 
to  be  classed  with  such  sureties  as  covenant  that  their  princi- 
pal shall  do  a  particular  act.  To  this  class  belong  sureties 
upon  bail  and  appeal  bonds,  whose  liability  is  fixed  by  the 
judgment  against  their  principal.  This  distinction  seems  to 
be  founded  upon  the  terms  of  the  obligation  into  which  the 
sureties  upon  an  administration  bond  enter,  which  are,  that 
their  principal  shall  faithfully  perform  all  the  duties  imposed 
upon  him  by  the  nature  of  his  trust,  and  will  account  for  and 
pay  over  all  money  which  may  come  into  his  hands  pursuant 
to  the  orders  and  decrees  of  the  probate  court.  The  account 
must  be  rendered  to  and  settled  by  the  court,  and  the  money 
must  be  paid  out  and  distributed  by  and  pursuant  to  the  or- 
ders and  decrees  of  the  court;  and  the  undertaking  of  the 
sureties  is,  that  their  principal  will  do  all  this.  ^*  The  ordinary 
agrees  to  place  in  the  hands  of  the  administrator  the  goods, 
chattels,  etc.,  of  the  deceased  person,  to  be  by  him  well  and 
faithfully  administered,  and  the  administrator  and  his  surties 
undertake  that  the  administrator  shall  make  a  just  and  true 
account,  etc.,  whenever  required  by  the  ordinary,  and  pay  over, 
etc.  Now,  the  administrator  is  the  person  who  is  cognizant  of 
all  the  affairs  of  the  estate.  The  surety  is  not  supposed  to  know 
anything  about  the  accounts.  The  surety  is  not  required  to 
go  before  the  ordinary.  He  knows  that  he  cannot  be  made 
liable  until  his  principal  has  been  called  to  account,  to  pay 
over,  and  a  decree  to  that  effect  has  been  made  by  the  ordi- 
nary. His  contract,  then,  is  made  with  reference  to  all  this  ": 
Lyles  V.  CaldweU^  3  McCord,  225. 

The  condition  of  the  bond  in  the  present  case  is  to  the  effect 
"  that  the  said  Backus  shall  faithfully  perform  all  the  duties 
enjoined  upon  him  by  law  as  such  public  administrator,  and 
particularly  that  he  will  account  for  and  pay  over  all  moneys 
and  property  that  may  come  to  his  hands  as  such  adminis- 
trator." This  means  that  he  will  account  to  the  probate  court, 
and  will  pay  over,  to  such  persons  as  such  court  may  direct, 
all  moneys  and  property  of  which  he  may  become  possessed 
in  his  official  capacity;  or  in  other  words  he  will  obey  the 
ordors  and  decrees  of  such  court.  Such  are  the  terms  of  the 
contract;  and  upon  the  refusal  of  the  administrator  to  obey 
such  order  or  decree,  the  liability  of  the  sureties  attaches,  and 
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they  are  bonnd  to  make  good  the  default  of  their  principal, 
and  cannot  go  behind  the  decree  to  inquire  into  the  merits. 
They  may  show  in  defense,  either  that  the  bond  was  not  made, 
or  that  Uie  decree  was  not  made;  or  if  made,  that  the  same 
has  been  obeyed;  or  that  the  same  was  obtained  by  fraud  or 
ooUusion;  but  they  cannot  show  that  the  court  has  erred  in 
making  the  decree,  or  that  no  assets  ever  came  into  the  pos* 
session  of  the  administrator,  although  the  court  has  so  found 
and  adjudged.  If  any  error  has  been  committed,  a  remedy  is 
afforded  by  appeal.  Until  the  order  or  decree  is  reversed,  it 
is  equally  conclusive  upon  the  administrator  and  his  sureties: 
People  ex  reZ.  Demarest  v.  LawSj  3  Abb.  Pr.  450.  We  think 
the  proceedings  of  the  probate  court  w^e  admissible,  and  in 
the  absence  of  any  fraud  or  collusion  were  conclusive  upon  the 
sureties,  both  as  to  the  devcutavit  and  the  amount  thereof. 

It  follows  from  what  has  been  said  that  the  verdict  of  the 
jnry  was  right,  although  errors  may  have  been  committed  by 
the  court;  and  there  being  no  pretense  that  the  decree  was  the 
result  of  fraud  or  collusion,  a  new  trial  would  not  result  in  any 
advantage  to  the  appellants. 

Judgment  affirmed. 

SuBXins  upov  OwwmuL  Bonds  abm  hot  Bouhb  bt  Jusomkmt  againsi 
tbeir  principal  in  an  action  to  which  they  were  not  parties;  Pico  ▼.  fTe&fter^. 
73  Am.  Dec.  647;  or  had  no  notice:  ThomoB  r.  Hvblbell,  69  Id.  619,  and  caaer 
cited  in  note  622.  As  to  when  soreties  on  an  official  bond  are  proper  parties^ 
see  Qovemor  v,  WAUe,  24  Id.  763. 

BlCBXB  or   FbOBATB   Ck>UBT   RSQUnOHO    EzXODTOB   OB  ABUnnSTBATOB 

TO  Pat  ovib  Mohbt  d  Ck>NOLuaiVB  against  his  soreties!  Siaie  ▼.  IToU,  72 
Am.  Dea  273^  and  note  276^  citing  the  principal  case. 

SmBT  QV  SuBKnn'  LiABnjTT  oh  Bohss  of  Admdiistbatob  ob  Ezxo> 
noB:  See  extended  note  to  OomnumweaUh  y.  8M,  51  Am.  Dec.  519-^634. 

RBOOBTWi  OF  Pbobatb  Ck>UBT  ABB  EvmBNCB  of  matters  to  which  they 
idAte:  JSemki  t.  B\MerfiM^  64  Am.  Dec  316;  and  the  judgments,  orders^ 
etc,  of  such  coort^  wboi  within  their  jurisdiction,  are  oonclndve  nntil  re> 
▼ened  or  Tacated:  See  collected  cases  in  note  to  SaUomkUl  y.  RUe^,  65  IcL 
Ml. 

Thb  pbihoipal  gasb  was  cited  in  Fox  y.  Mktor,  82  GaL  120,  to  the  point 
tl  at  the  jnd^pnent  of  a  probate  coort  against  a  gaardian  is  condnsiye  upon 
Us  sureties.  Sanderson,  J.,  in  his  dissenting  opinion  commented  upon  and 
qfocted  at  length  from  the  principal  case.  He  agreed,  howeyer,  with  his 
iSBocistfe  in  adhering  to  the  role  in  the  principal  case,  but  differed  from 
them  as  to  the  consequences  following  it:  See  pp.  121-126,  130.  The  two 
cases  were  considered  identical  in  principle,  as  administrators  and  guar- 
dians itfe  alike  officers  of  the  probate  court;  and  in  legal  effect^  their  b<«nds 
are  the  same,  and  their  sureties,  in  all  legal  respects,  stand  upon  the  same 
Isyel:  See  p.  122.    The  principal  case  was  also  cited  in  the  following  authori* 
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tiei,  «id  to  the  pdnt  stated:  The  decuioiiA  conoenmig  the  Iniidiiig  foroe  of  a 
deeree  of  eettlement  made  by  a  probate  court  npan  the  miretiw  of  an  admin- 
tatrator  torn  mainly  on  the  terms  and  conatmction  of  the  condition  of  the  bond; 
and  the  bond  required  by  the  atatnte  of  Nevada  differs  from  that  of  mjst 
other  states  where  saoh  sureties  are  held  bound:  McNabb  ▼.  Wkooim,  7  Ker. 
173.  Judgment  upon  appeal  bond  is  condusiTe  against  sureties  as  to  all 
pointo  upon  which  it  operates:  ArfAoKuy  t.  DcuU^  83  CU.  170;  MmdoA  ▼. 
^ftMfa^  88  Id.  60L 
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L25  Caupobkia,  291.J 
OOMPLAZHT  ITPOV  FfiOiaBSOBT  NOTK,  OOLLBOTEOK  07  WmOB  IB  1UinWl>  ST 

Statotx  or  liDfrrjcnoNs,  Ck>irrAXNB  Gausi  or  Acnov^  where  it  alleges 
that  the  defendant  has»  within  four  years  prior  to  the  commenoemsnt  of 
suit^  "  in  writing,  acknowledged  and  promised  to  pay  the  note.*' 
Whilb  thebb  gan  bb  No  Wbitteb  Pbomisb  or  Aoxbowlbdombht  wim- 
0X7T  SiQNATUBB,  an  allegation  that  defendant,  "in  writing;" acknowl- 
edged and  promised  to  pay  his  note,  importo  that  the  defandaat  liQMd 
his  name  to  the  writing. 

The  facts  are  atated  in  the  opinion. 

John  Reynolds^  for  the  appellant. 
N.  Bennett^  tor  the  respondent. 

By  Court,  Shafter,  J.  The  complaint  in  this  case  contains 
three  counts,  framed  upon  three  several  promissory  notes,  exe« 
cuted  by  the  defendant  to  one  Qray,  and  by  him  indorsed  to 
the  plaintiff. 

The  defendant  demurred  to  the  first  count,  on  the  ground 
that  it  appeared  that  the  note  described  therein  was  barred  by 
the  statute  of  limitations.    The  demurrer  was  overruled. 

The  defendant  answered  the  last  two  counts,  and,  on  mo- 
tion, the  answer  was  stricken  out  by  the  court,  on  the  ground 
that  the  complaint  was  sworn  to  and  the  answer  was  not. 

Judgment  was  entered  for  the  plaintiff  on  all  the  oountSi 
and  the  defendant  appeals. 

1.  As  to  the  demurrer:  The  note  described  in  the  first 
count  fell  due  on  the  19th  of  November,  1858,  and  the  com- 
plaint was  filed  on  the  19th  of  March,  1868.  The  count  con- 
tains the  following  averment:  "  The  said  defendant  has,  since 
the  fourth  day  of  October,  1859,  in  writing  acknowledged  and 
promised  to  pay  the  same  [the  note],  but  has  wholly  neglected 
00  to  do."  It  is  insisted  for  the  appellant  that  the  averment 
does  not  amount  to  an  avoidance  of  the  statute,  for  the  reason 
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tliat  it  is  not  stated  in  terms  that  the  written  promise  alleged 
''was  signed  by  the  defendant/' 

No  case  is  cited  in  support  of  the  objection,  except  Pefia  v. 
Vaneej  21  Gal.  142;  but  that  case  merely  decides  that  there 
can  be  no  written  promise  or  acknowledgment  without  a  sig- 
natore.  All  that  may  be  admitted,  but  it  would  have  no 
effect  to  determine  the  question  of  pleading  raised  by  the  de- 
murrer in  favor  of  the  appellant.  We  accept  the  view  of  the 
defendant's  counsel  as  correct,  that  all  the  facts  essential  to 
the  avoidance  should  be  stated;  and  there  can  be  no  doubt, 
under  the  decision,  that  the  signature  of  the  party  to  the  writ- 
ten promise  or  acknowledgment  is  essential.  But  we  consider 
the  allegation  that  the  '^  defendant  has  in  writing  acknowl- 
edged and  promised  to  pay,"  etc.,  involves  the  very  iact 
which  counsel  assumes  to  have  been  omitted.  A  man  may 
promise  verbally  to  fulfill  certain  stipulations  previously  noted 
in  a  written  memorandum,  but  he  cannot '' promise  in  writing'* 
without  affixing  his  signature  to  the  written  promise;  and  the 
case  of  Pe^  v.  VancCy  21  Gal.  142,  cited  for  the  appellant, 
favors  the  correctness  of  this  conclusion. 

2.  It  is  further  insisted  that  the  court  erred  in  striking  out 
the  defendant's  answer  to  the  last  two  counts;  and  the  reason 
assigned  is,  that  the  complaint  was  not  sworn  to  in  legal 
effect. 

We  have  examined  the  affidavit,  and  find  it  to  be  in  strict 
oonibrmity  to  the  requirements  of  the  practice  act. 

The  judgment  is  affirmed;  and  it  appearing  to  the  court 
tiiat  the  appeal  must  have  been  taken  for  delay,  on  claim  by 
respondent,  ten  per  cent  of  the  judgment  below  is  added  to 
the  costs,  by  way  of  damages. 

CuBBSY,  J.,  having  been  of  counsel,  did  not  sit  on  the  hear- 
ing of  this  case. 


Maclay  v.  Love  et  Ux. 

[25  GaUPOBNIA,  867.]  * 

1m  OALOOBJOAf  No  TiTLB  TO  SXFA&iTI  PsOFKBTT  OF  Wm»  MOBER  BmUL 

OB  PIB80VAL,  GAM  BB  Ck>2nrETXi>,  ezc^t  by  an  instnuiient  in  writiiig; 
executed  and  acknowledged  by  her  in  the  mode  preBoribed  by  atatate. 
la  Gauiqbhia,  Wub  can  Cbxatb  No  Ldezi  oa  Ehcumbbancb  on  her  Seta- 
aixx  FnoPBBTT,  unless  by  an  instrament  in  writing,  signed  by  the  hxuh 
baad  and  wife,  and  acknowledged  by  her  upon  examination  eepaiwle 
■pvt  horn  her  husband. 
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Wm  HAfly  nr  Galdobnia,  No  Power  bt  OoimuoT  to  Obmate  TEnmAh 
LzABUJTT  against  henelf  m  any  fonn,  aside  from  ezoeptiooal  cam,  as 
under  the  act  relating  to  aole  traders. 

RioBTS  ov  Makbded  Women  as  to  thsib  Siparatb  Pbopebtt,  and  their 
power  over  it  in  California^  do  not  depend  alone  upon  the  prindplee  of 
the  oommon  law,  or  npon  the  doctrines  of  coorts  of  equity;  bat  mainly 
upon  the  oonstitation  and  statates  of  the  state. 

FowxBs  ov  CouBTS  07  Equttt  Re^tivb  to  Sepabatb  Ebtatx  ov  Mabi- 
BiBD  Wombn,  discnssed.  Married  women  need  no  longer  look  to  equity 
merely  for  the  protection  or  the  enjoyment  of  their  separate  estates. 
The  statute  is  now  the  sooroe  of  their  right  to^  and  power  of  dispositioii 
over,  8a<^  estates. 

P^ywBB  ov  CouBT  ov  Equttt  ovxb  Sepabatb  Bbtatb  ov  Mabbied  Wombv 
or  Caldobkia* — ^In  this  state  a  oonrt  of  equity  has  no  power  to  enforce 
any  daim  or  demand  as  a  charge  or  encumbrance  on  the  sepaarate  estate 
of  a  married  woman,  unless  such  daim  or  demaaid  has  become  a  diargs^ 
lien,  or  enonmbranoe  thereon,  by  virtue  of  a  contract^  evidenced  by  an 
instrument  in  writing,  signed  and  acknowledged  by  the  wife  in  accotd- 
ance  with  the  provisions  of  the  statute. 

Act  ov  Afbil  17,  1850,  dflfining  rights  and  duties  of  husband  and  wife^  and 
act  of  April  16,  1860^  concerning  conveyances,  commented  upon. 

Sepabatb  Ebxateb  akd  theib  Incidents  were  originally  creations  of  conrli 
of  equity. 

Restbiotions  Imposed  bt  Caldobnia  Statot%  as  to  form  in  whidi  mar- 
ried woman  must  encumber  her  separate  estate,  do  not  ezirt  in  equity. 

MAi»trttT>  Woman  oannot  Bind  heb  Sepabatb  Estate  bt  Note,  Exa  * 
In  California^  a  married  woman  cannot  create  a  charge  or  encumbraaoe 
upon  her  separate  estate  by  the  execution  of  a  note  in  consideration  of 
services  rendered,  or  moneys  furnished,  for  her  benefit^  or  the  benefit  of 
her  separate  estate,  or  by  the  purchase  of  goods  for  her  separate  nse^ 
with  the  intent  and  understanding  that  her  separate  estate  shall  be  bound 
for  the  demand;  nor  can  a  court  of  equity  impose  and  enforce  sndi  daim 
or  demand  as  a  charge  or  encumbrance  upon  her  separate  estate. 

8BonoN  6  ov  Act  ov  Apbil  17,  1850,  Devenino  Biohib  and  Dotibs  ov 
Husband  and  Wivb,  is  not  UNOONSTrnmoNAL. '  The  wife  has  a  right 
to  alienate  or  encumber  her  separate  estate  as  there  prescribed.  If  that 
portion  of  the  section  requiring  the  instrument  to  be  signed  by  the  hus- 
band were  unconstitutional,  it  would  not  vitiate  the  remainder  of  the 
section,  if  valid  in  other  respects.  Requiring  the  signature  of  the  boa- 
band  is  only  an  additional  safeguard,  and  not  so  vitally  connected  with 
the  object  and  scope  of  the  act  that  it  cannot  be  stricken  out  without 
vitiating  the  whole  section. 

AoT  ov  Apbil  17,  1850,  Devinino  Riobtb  and  Duties  ov  Husband  and 
Wive  in  Oauvobnia,  Afpubs  "  to  property  held  as  separate  by  woman 
married  after  the  passage  of  the  act»"  without  reference  to  the  time  when 
it  was  acquired. 

There  is  Misjoinder  ov  Pabties  whebe  Husband  and  Wive  abb  Sued^ 
and  no  cause  of  action  is  shown  against  her. 

The  government  of  Mexico,  in  1845,  granted  to  one  of  the 
defendants,  Mary  Love,  then  Mary  Bennett,  a  tract  of  land 
l^ing  in  what  is  now  Santa  Clara  County.    The  grant  was 
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eonfirmed  to  her  by  a  federal  court,  and  she  afterwards  mar- 
ried the  other  defendant,  Harry  Love.  Both  defendants,  in 
1857,  executed  to  H.  S.  Washburne  their  note  for  two  hundred 
dollars  for  surveying  said  tract  of  land.  In  1860,  plaintiff 
sold  defendant  Mary  Love  goods  of  the  value  of  $27.40,  and 
about  the  same  time  the  not^  was  assigned  to  him.  For  the 
aaxa  due  on  the  note,  and  for  the  goods,  this  action  was  com- 
menced. A  demurrer  to  the  complaint  was  sustained,  and 
plaintiff  declining  to  amend,  the  court  gave  judgment  for  the 
defendants.  Plaintiff  appealed.  Other  facts  are  stated  in 
the  opinion. 

C  T.  Rylandj  for  the  appellant. 
T.  H.  Lainef  for  the  respondents. 

By  Court,  Sawybb,  J.  Plaintiff  seeks  to  charge  the  sepa- 
rate jHToperty  of  Mary  Love,  the  wife  of  defendant  Harry  Love, 
with  the  payment  of  a  note  executed  by  both  defendants,  for 
services  alleged  to  have  been  rendered  for  the  benefit  of  the 
separate  estate  of  the  wife,  and  at  her  request,  with  an  alleged 
intent  on  the  part  of  the  wife  to  make  the  same  a  charge 
upon  her  separate  estate.  Also,  for  goods  sold  and  delivered 
during  coverture,  to  the  wife,  for  her  own  use,  and  at  her  re- 
quest, with  a  like  alleged  intent. 

Section  6  of  the  act  of  April  17, 1860, ''  defining  the  rights 
and  duties  of  husband  and  wife,"  provides,  with  respect  to  the 
separate  property  of  the  wife,  that  "  no  sale  or  other  alienation 
of  any  part  of  such  property  can  be  made,  nor  any  lien  or  en- 
cumbrance created  thereon,  unless  by  an  instrument  in  writ- 
ing, signed  by  the  husband  and  wife,  and  acknowledged  by  her 
upon  examination  separate  and  apart  from  her  husband,"  etc.: 
Wood's  Digest,  488. 

It  was  repeatedly  held  by  our  predecessors  that  no  title  to 
the  separate  property  of  the  wife,  either  real  or  personal,  could 
be  conveyed,  except  by  an  instrument  in  writing,  executed 
and  acknowledged  by  her  in  the  mode  prescribed  by  this  act: 
Sdover  v.  Afneriean  Russian  Cam,  Co.^  7  Cal.  266;  Barrett  v. 
TewkAury,  9  Id.  13;  Morrison  v.  TPibon,  13  Id.  501  [73  Am. 
Dec.  598],  and  other  cases.  The  statute  is  as  emphatic  in  its 
provisions  against  creating  ^  any  lien  or  encumbrance  thereon,'^ 
as  against  conveyanoes.  The  rights  of  married  women  as  to 
their  separate  property,  and  their  power  over  it  in  California, 
do  not  depend  alone  upon  the  principles  of  the  common  law 
or  upon  the  doctrines  of  courts  of  equity;  but  mainly  upon  the 
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coiiBtitutJon  and  etatntes  of  this  state.  It  is  not  pretended 
that  the  defendant  Mary  Love  is  personally  liable  upon  the 
contracts  sued  on;  but  it  is  insisted  that,  berag  the  owner  of 
separate  property,  as  a  necessary  incident  to  such  ownership, 
and  to  the  jua  dieponendiy  she  has  a  right  by  contracts  not  im- 
posing liabilities  against  her  personally,  to  create  a  charge 
upon  such  property,  which  the  courts  will  enforce.  Admit 
this  to  be  so,  yet  such  charge  must  be  created  in  some  mode 
not  prohibited  by  statute. 

If  a  demand  can  be  enforced  as  a  charge  against  the  sepa- 
rate property  of  the  wife,  it  must  in  some  form  ultimately 
become  a  lien  upon  it,  and  result  in  a  sale  and  conveyance  of 
the  property.  The  lien  or  encumbrance  must  originate  in 
some  action  on  the  part  of  the  wife,  to  be  perfected  and  en- 
forced  by  the  courts  by  means  of  a  sale.  But  the  statute  says 
that  no  sale  or  other  alienation  shall  be  made,  nor  any  lien  or 
encumbrance  created  thereon,  except  in  a  certain  prescribed 
ibrm.  It  is  prohibitory  in  its  terms.  Aside  from  exceptional 
cases, — as  under  the  act  relating  to  sole  traders, — the  wife  has 
no  power  by  contract  to  create  a  personal  liability  against  her- 
self in  any  form.  If  she  can  create  a  charge  upon  her  sepa- 
rate property,  to  be  satisfied  out  of  the  separate  property  alone, 
independent  of  any  personal  liability,  the  charge  must  be  to 
that  extent  a  disposition  or  alienation  of  or  an  encumbrance 
upon  such  separate  property.  That  she  has  the  power  to  create 
such  a  charge  there  is  no  doubt,  but  she  has  no  power  to  create 
it  in  any  other  mode  than  the  one  prescribed  by  the  express 
provisions  of  the  statute.  And  in  this  consists  the  difference 
between  the  case  under  consideration  and  those  found  in  the 
chancery  reports  of  England  and  the  older  states.  In  the  lat- 
ter cases,  there  was  no  statutory  limitations  as  to  the  mode  of 
contracting,  while  here  there  is.  The  wifie,  under  our  statute, 
can  create  no  right  against  her  separate  property  except  in 
the  mode  prescribed.  The  prohibitory  provisions  of  the  act 
would  be  of  little  avail  if  the  wife,  by  simply  contracting  a 
debt  to  be  paid  out  of  her  separate  estate,  could  create  a  valid 
and  binding  charge  upon  it.  But  she  has  no  such  power,  and 
an  attempt  to  create  a  charge  by  her  contract  in  the  form 
alleged  would  be  simply  void.  Nor  can  a  court  of  law  or 
equity,  in  the  face  of  the  statute,  create  a  right  where  none 
exists  independent  of  its  action.  The  office  of  a  court  is 
limited  to  the  enforcement  of  rights  already  existing,  by  ap- 
flying  the  appropriate  remedy.    The  statute  pceeoribes  the 
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only  mode  by  which  debts  can  be  created,  and  made  a  charge 
or  encumbrance  upon  the  separate  estate  of  a  married  woman; 
and  they  mnst  become  a  charge  before  a  court  of  equity,  in 
(he  language  of  Lord  Cottenham,  can  ^'  take  upon  itself  to  give 
efibct  to  them,  not  as  personal  liabilitieSi  but  by  laying  hold  of 
the  separate  property  as  the  only  means  by  which  they  can  be 
satisfied.'' 

A  claim  for  which  no  person  is  individually  liable,  and 
which  cannot  by  the  simple  act  of  any  person  be  charged  as 
an  encumbrance  upon  property,  is  simply  a  nullity,  and  can- 
not serve  as  the  foundation  of  a  right  upon  which  a  court  can 
build  a  superstructure  for  divesting  a  married  woman  of  the 
ownership  ^f  her  separate  property. 

In  the  ease  of  MUler  v.  NewUmj  23  Cal.  554,  a  majority  of 
the  justices — Cope,  C.  J.,  dissenting— took  a  different  view 
of  the  question,  holding  that  the  provisions  of  the  statute  under 
discussion  had  no  application  to  cases  of  this  kind. 

The  prevailing  opinion  says:  "  The  respondent  refers  to  the 
cases  of  Selover  v.  American  Rvssian  Com.  Co.j  7  Cal.  266, 
BarreU  v.  Tewkdmry^  9  Id.  13,  and  other  decisions  of  this 
court  founded  upon  the  statute  relating  to  conveyances  of 
property  by  a  married  woman.  Those  cases  relate  to  the 
power  of  a  married  woman  to  execute  instruments  conveying 
or  encumbering  her  separate  property,  and  the  mode  in  which 
such  conveyance  or  encumbrance  must  be  executed  and  ac- 
knowledged to  be  binding  upon  her,  and  they  therefore  differ 
entirely  from  the  case  now  before  us,  in  which  no  such  ques- 
tion is  directly  involved.  The  statutes  upon  the  subject,  and 
upon  which  these  decisions  were  founded,  do  not  in  any  way 
abrogate  or  impair  the  powers  of  a  court  of  equity  over  the 
rights  and  property  of  married  women,  or  the  long-established 
rales  of  those  courts,  upon  this  subject,  upon  which  this  case 
depends.  While  these  statutes  confer  upon  married  women  a 
power  to  dispose  of  their  property  which  they  did  not  before 
possess,  yet  there  is  no  expression  of  any  legislative  intention 
to  thereby  divest  courts  of  equity  of  their  long-established 
powers  and  jurisdiction.  To  effect  such  an  object  would  re- 
quire a  clear  expression  of  legislative  will.  These  statutes  are 
a  substitute  for  the  ancient  common-law  proceeding  by  fine 
and  recovery,  which  was  the  only  mode  by  which,  at  common 
law,  a  married  woman  could  convey  her  real  estate." 

With  due  deference  to  the  learned  justice  who  delivered  the 
spiodon,  we  are  unable  to  perceive  any  principle  upon  which 
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the  claas  of  cases  he  was  considering,  so  far  as  he  refers  to  that 
paH  of  the  demand  accraing  during  coTerture,  can  be  distin* 
guished  from  the  cases  cited. 

The  terms  of  the  statute  are  yery  broad.  It  uses,  among 
others,  the  precise  term  "  encumbrance,"  which  the  learned 
judge,  in  this  very  opinion  (unconsciously,  perhaps,  but  nat- 
urally enough),  employs  to  characterize  demands  charged 
upon  separate  estates.  The  opinion  says:  "In  accordance 
with  this  principle,  her  separate  estate  will  in  equity  be  held 
liable  for  all  the  debts,  charges,  encumbraiioes,  and  other 
engagements  which  she  expressly,  or  by  implication,  charges 
thereon." 

So  also  in  the  passage  from  the  decision  of  Lord  Chancellor 
Brougham  in  Murray  y.  BarUe^  4  Sim.  82,  cited  in  the  prevail- 
ing opinion,  it  is  said:  — 

"  In  all  these  cases,  I  take  the  foundation  of  the  doctrine  to 
be  this:  The  wife  has  a  sei>arate  estate,  subject  to  her  own 
control,  and  exempt  from  all  other  interference  or  authority. 
If  she  cannot  affect  it,  no  one  can,  and  the  very  object  of  the 
settlement  which  vests  it  in  her  exclusively  is  to  enable  her  to 
deal  with  it  as  if  she  were  discovert.  The  power  to  affect  it 
being  unquestionable,  the  only  doubt  that  can  arise  is,  whether 
or  not  she  has  validly  encumbered  it." 

So  appropriate  is  the  word  "encumbrance,"  or  "encum- 
bered," to  express  the  idea  of  a  charge  upon  property  without 
any  personal  liability  against  the  owner,  that  judges  naturally, 
and  almost  necessarily,  hit  upon  that  very  term  to  convey  the 
idea  in  discussing  the  question.  The  last  clause  of  the  passage 
just  cited  is  especially  applicable  to  the  case  in  hand:  "  The 
power  to  affect  it  [the  separate  property]  being  unquestion- 
able," the  only  question  "that  can  arise  is,  whether  she  [in  this 
instance,  Mary  Love]  has  validly  encumbered  it."  The  statute 
says  that  no  encumbrance  can  be  created  thereon  unless  by 
an  instrument  in  writing,  executed  and  acknowledged  in  a 
certain  way,  and  the  method  designated  was  not  pursued. 
There  never  was  a  time  when  a  court  of  equity  was  authorised 
to  enforce  an  encumbrance,  until  an  encumbrance  existed. 
And  now,  as  before,  a  right  must  be  created  before  the  courts 
can  be  called  upon  to  apply  a  remedy.  It  is  not  claimed,  as 
seems  to  be  supposed,  that  the  statutes  under  consideration  in 
any  respect  abrogate  or  impair  the  powers  of  the  court  to  afford 
a  proper  remedy  where  the  right  exists.  The  act  containing 
the  prohibitory  clause  relates  to  the  powers  of  the  wife,  not  of 
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the  ooorts,  and  the  statute  was  not  intended  to  relate  to  con- 
veyances merely,  as  seems  to  be  intimated.  Its  purpose  was 
not  to  provide  a  substitute  for  fine  and  recovery  and  enable 
the  wife  to  convey  her  property. 

This  act  was  passed  on  the  17th  of  April,  1850.  On  the  day 
before, — the  16th, — the  legislature  had  passed  "An  act  con- 
reruing  conveyances,"  which  was  a  substitute  for  the  mode 
of  conveyance  under  the  Mexican  law,  and  not  in  any  sense 
as  applied  to  California,  for  conveyance  by  fine  and  recovery, 
a  mode  of  conveyance  never  in  use  in  this  state.  That  act 
was  a  general  act  relating  to  conveyances,  and  it  made  foil 
provisions  for  the  conveyance  of  the  property  of  married  women 
as  well  as  of  other  parties.  There  was  no  necessity  for  any 
other  provision  on  that  head.  The  object  and  scope  of  the  act 
under  consideration  was  entirely  different  from  that  of  the 
'^act  concerning  conveyances."  Its  object,  as  its  title  briefly 
indicates,  and  an  examination  of  its  various  provisions  will 
demonstrate,  was  to  "define  the  rights  and  duties  of  husband 
and  wife,"  and  particularly  to  prescribe  the  powers  of  both 
husband  and  wife  with  reference  to  their  property,  separate 
and  oonmion.'  And  it  is  this  act  relating  to  the  precise  sub- 
ject-matter under  consideration,  and  not  the  act  concerning 
conveyances,  that  contains  the  prohibitory  clause.  The  minds 
of  the  legislators  were  particularly  directed  to  the  question. 
The  whole  object  of  the  statute  was  to  define  the  rights  per- 
taining to  the  marriage  relation,  and  particularly  the  rights 
and  powers  of  the  wife  with  respect  to  her  separate  property; 
and  these  rights  were  placed  upon  a  basis  entirely  different 
from  that  which  prevails  under  the  common  law.  This  act 
did  not,  in  our  view,  "confer  upon  married  women  a  power  to 
dispose  of  their  property  which  they  did  not  before  possess," 
as  also  seems  to  be  supposed  in  the  prevailing  opinion  in 
MiOer  v.  NewUmy  23  Cal.  554,  but  it  was  a  limitation  of  a  power 
which  already  existed  to  a  particular  mode  of  conveyance  and 
charing  or  encumbering  their  separate  estates;  and  in  the 
language  of  Cope,  C.  J.,  "the  object  of  the  statute  [in  thus 
limiting  the  power  to  the  mode]  was  to  protect  the  wife,  not 
only  as  against  her  husband,  but  as  against  her  own  improvi- 
dent acts,  and  persons  dealing  with  her  must  see  that  the 
forms  necessary  to  give  validity  to  their  contracts  are  complied 
with." 

It  is  not  to  be  supposed  that  the  legislators,  with  their  minds 
•qtecially  directed  to  the  subject,  and  having  these  objects  in 
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vieWy  used  the  comprehensive  terms  in  the  prohibitory  clause 
of  the  statute  in  the  restricted  sense  supposed  in  the  prevailing 
opinion  in  Miller  v.  Newton^  23  Cal.  554,  a  sense  that  would 
defeat  the  only  purpose,  and  render  nugatory  that  important 
provision  of  the  act  We  think  the  case  within  the  purview 
of  the  prohibition. 

The  prevailing  opinion  in  MiUer  v.  Newtofij  «ttpra,  appears 
to  us  to  concede  too  much  to  the  powers  of  courts  of  equity, 
and  too  little  to  the  statutory  modifications  of  the  power  of  the 
wife. 

It  was  a  well-settled  doctrine  in  England  and  the  older 
states,  that  a  married  woman  in  equity  could  deal  with  her 
separate  estate  as  though  she  were  a  feme  eoU.  Originally,  it 
is  true,  the  establishment  of  separate  estates  in  a  married 
woman  was  an  innovation  upon  the  principles  of  the  common 
law  created  by  courts  of  equity.  These  estates  originated  in 
trusts  for  the  separate  use  of  married  women.  When  courts 
of  equity  sustained  the  validity  of  these  trusts,  and  recognized 
the  wife's  estate  under  them,  it  seemed  to  be  the  necessary 
result  that  she  should  have  the  power  of  disposition,  and  the 
power  was  accordingly  conceded:  Yale  v.  Dederer^  18  N.  Y. 
269  [72  Am.  Dec.  503],  and  22  Id.  451  [78  Am.  Dec  216], 
where  the  subject  is  fully  and  ably  discussed. 

'^  The  right  to  charge  her  separate  estate  in  equity  resulted 
from  the  jus  disponendi  which  courts  of  equity  regarded  her  as 
having,  and  it  was  a  necessary  incident  of  the  full  enjoyment 
of  her  property":  Yale  v.  Dederer^  9upra.  The  power  of  the 
wife  to  dispose  of  her  separate  estate  is  very  generally  made  the 
basis  of  its  liability  to  be  charged  with  the  debts  incurred  for 
her  benefit,  by  the  English  chancellors,  even  including  Lord 
Cottenham  (who  comes  the  nearest  to  repudiating  the  doc- 
trine), though  hardly  any  two  of  them  agree  in  their  reasoning 
by  whicn  the  liability  is  worked  out  or  deduced  from  the  jug 
disponendif  as  will  be  seen  from  an  examination  of  the  elab- 
orate review  of  the  cases  in  Yale  v.  Dederer^  22  N.  Y.  451  [78 
Am.  Dec.  216].  Selden,  J.,  in  concluding  his  comments  on 
the  cases,  and  particularly  referring  to  the  reasoning  of  Lord 
Cottenham,  says  (p.  459):  ''The  truth  would  seem  to  be,  that 
this  mode  of  dealing  with  the  estates  of  married  women,  to 
the  extent  to  which  it  has  been  carried  by  the  English  courts, 
could  not  be  sustained  by  any  process  of  legal  reasoning,  and 
hence  the  grounds  upon  which  it  was  made  to  rest  have  been 
repeatedly  changed,  and  the  rule  itself  has  been  fiuotuating 
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and  uncertain The  views  of  Lord  Cottenhsm  are  no 

more  likely  to  be  permanent  than  those  of  his  predecessors. 
Some  ftitnre  lord  chancellor  may  detect  the  fallacy  of  bis 
reasoning,  as  he  detected  that  of  Lord  Brougham.  No  rule 
can  ever  be  stable,  the  reasons  for  which  are  constantly  chan- 
ging. If  we  desire  precision  and  certainty  in  this  branch  of  the 
law,  we  must  recur  to  the  foundation  of  the  power  of  a  feme 
covert  to  charge  her  separate  estate;  and  this  has  heretofidre 
arisen  solely  from  her  incidental  power  to  dispose  of  that  estate. 

'^  Starting  with  this  point,  it  is  plain  that  no  debt  can  be  a 
charge  which  is  not  connected  by  agreement,  either  express  or 
implied,  with  the  estate.  If  contracted  for  the  direct  benefit 
of  the  estate  itself,  it  would  of  course  become  a  lien,  upon  a 
well-founded  presumption  that  the  parties  so  intended,  and  in 
analogy  to  the  doctrine  of  equitable  mortgages  for  purchase- 
money.  But  no  other  kind  of  debt  can,  as  it  seems  to  me,  be 
thus  charged  without  some  affirmative  act  of  the  wife  evincing 
that  intention." 

But  these  remarks  refer  to  countries  where  there  is  no  ex- 
press limitation  upon  the  power  or  mode  of  making  the  con- 
tract with  reference  to  encumbering  the  estate,  as  under  the 
equity  system  of  England,  and  under  the  statute  of  New  York, 
which,  unlike  ours,  contained  no  restriction  in  this  particular. 

Thus  it  will  be  seen  that,  though  separate  estates  and  their 
incidents  were  originally  the  creations  of  courts  of  equity, — 
established,  perhaps,  by  a  usurpation  of  powers, — yet  the  lia- 
bUity  of  the  separate  estate  is  based  upon  the  recognized  own- 
ership of  the  property;  a  power  of  disposition  as  an  incident 
to  the  ownership;  and  a  contract  actually  made  by  the  owner 
by  which  a  charge  upon  the  estate  is  created,  thereby  making 
to  the  extent  of  the  charge  an  inchoate  disposition  of  the 
property.  A  right  is  thus  created,  for  the  enforcement  of 
which — a  court  of  law  being  inadequate — a  court  of  equity 
affords  the  remedy. 

But  in  our  state,  the  rights  of  the  parties  are  fixed  by  stat- 
ute, and  the  only  duty  or  power  of  the  court  is  to  enforce  those 
rights  in  accordance  with  the  spirit  of  the  statute,  as  plainly 
indicated  by  the  letter.  Had  we  never  been  educated  under 
the  double  system  of  common  and  equity  law,  as  they  prevail 
in  England  and  the  older  states,  we  should  have  little  diffi- 
culty with  the  statute  before  us,  as  we  apprehend,  in  deter- 
mining the  rights  of  the  parties  in  respect  to  the  questions 
onder  consideration. 
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The  following  remarks  by  Selden,  J.,  in  the  case  last  cited 
(p.  460),  are  not  inappropriate  on  the  present  occasion: — 

"But  there  is  '^  strong  additional  reason  why  this  court 
should  decline,  at  this  time,  to  adopt  the  fictitious  theories  (m 
this  subject  which  have  so  long  prevailed  in  the  English 
courts.  Married  women  are  not  hereafter  to  be  indebted  to 
equity  merely  for  protection  or  the  enjoyment  of  their  sepa- 
rate estates.  They  hold  them  by  a  legal  title,  and  have  a 
legal  right  to  dispose  of  them.  The  acts  of  1849  and  1860  [in 
this  state  the  act  of  1850]  are  henceforth,  if  not  repealed,  to 
be  the  source  of  their  power  over  such  estates.  There  is  no 
longer  any  foundation  for  the  argument,  that  as  equity  creates 
and  protects  these  estates,  equity  has  a  right  to  control  them. 
Rules,  therefore,  which  have  grown  up  under  this  idea, — which 
I  regard  as  to  some  extent  illusory, — will  be  hereafter  inappro- 
priate." 

Under  our  statute,  as  we  read  it,  the  wife  is  endowed  with  a 
capacity  to  hold  separate  property  as  fully,  at  least,  as  she 
could  under  the  principles  recognized  by  courts  of  equity. 
She  also  has  the  power  to  dispose  of  or  encumber  it  as  she  had 
in  equity;  but  in  this  she  is  restricted  as  to  the  manner  of 
effecting  the  disposition  or  encumbrance  by  the  prohibitory 
clauses  of  our  statute,  whereas  in  equity  there  was  no  such  re- 
striction. When  a  charge  or  encumbrance  has  been  created 
in  the  mode  recognized  by  law,  the  courts  will  afford  the  rem- 
edy by  enforcing  it,  as  courts  of  equity  would  have  done.  But 
until  such  charge  or  encumbrance  is  legally  created,  there  is 
no  right  to  enforce,  and  of  course  no  remedy  can  be  afforded; 
neither  could  there  have  been  under  the  principles  of  a  court 
of  equity.  The  whole  question  is  narrowed  to  the  form  in 
which  the  encumbrance  is  to  be  created,  and  not  to  the  power 
to  create  it. 

But  if  the  case  is  held  to  be  within  the  prohibitory  clause  of 
the  sixth  section  of  the  "  act  defining  the  rights  and  duties  of 
husband  and  wife,"  it  is  insisted  that  the  provision  is  uncon- 
stitutional. Conceding,  for  the  purposes  of  the  argument,  that 
portion  of  the  section  requiring  the  instrument  to  be  signed  by 
the  husband  to  be  unconstitutional,  —  a  question  we  do  not 
now  intend  to  decide,  —  this  will  not  vitiate  the  remainder  of 
the  section  if  valid  in  other  respects.  Requiring  the  signature 
of  the  husband  is  only  an  additional  safeguard,  and  it  is  not 
so  vitally  connected  with  the  object  and  scope  of  the  act  that 
it  cannot  be  stricken  out  without  vitiating  the  whole  section. 
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It  will  therefore  only  be  neceesary  to  consider  the  constitu- 
tionality of  that  part  of  the  section  which  prohibits  the  wife 
from  alienating  or  encumbering  her  separate  property  in  any 
other  manner  than  by  an  instrument  in  writing,  manifesting 
her  intention,  signed  by  her,  and  acknowledged  in  the  mode 
preecribed.  We  do  not  think  this  portion  contravenes  any 
constitutional  provision.  It  does  not  prohibit  her  from  dis- 
posing of  or  encumbering  all  or  any  part  of  her  separate  es* 
tate,  upon  such  terms  as  to  her  may  seem  proper.  It  does  not 
in  the  slightest  degree  interfere  with  her  free  will.  It  only 
prescribes  the  mode  in  which  she  shall  manifest  that  will.  It 
was  undoubtedly  the  object  of  the  statute  to  provide  a  mode 
of  alienation  and  of  encumbering  her  estate,  uniform,  simple, 
and  conclusive,  which  should  protect  both  the  wife  and  the 
purchaser;  one  that  should  secure  entire  fr-eedom  of  will  and 
action  to  the  wife,  and  afford  the  least  possible  opportunity  for 
subverting  her  interest  through  the  medium  of  undue  influence, 
threats,  or  firaud.  It  is  a  beneficent  provision  intended  for  her 
benefit,  and  not  as  an  encroachment  upon  her  rights.  And 
we  think  its  obvious  tendency  is  to  throw  a  safeguard  around, 
without  in  any  d^ree  impairing,  the  jiM  disponendi. 

But  it  is  frirther  insisted  that  the  statute  was  not  intended 
to  apply  to  cases  where  the  property  was  acquired  before  the 
passage  of  the  act,  and  for  this  reason  the  provision  is  inap- 
plicable, and  Ingoldaby  v.  Juauj  12  Cal.  564,  is  cited  to  sustain 
this  position.  But  if  this  case  can  be  said  to  decide  the  question 
at  all,  it  recognised  the  applicability  of  the  provision  '*  to  prop- 
erty held  as  separate  by  women  married  after  the  passage  of 
the  act"  (p.  680),  without  reference  to  the  time  when  it  was 
acquired,  and  such  seems  to  be  the  express  provision  of  the 
statute.  Section  14  provides  that,  ''in  every  marriage  hereafter 
contracted  in  this  state,  the  rights  of  the  husband  and  wife 
shall  be  governed  by  this  act,  unless  there  is  a  marriage  con- 
tract containing  stipulations  contrary  thereto.''  There  is  no 
allegation  that  the  marriage  took  place  before  the  passage  of 
the  act,  or  that  there  is  a  marriage  contract  containing  stipu- 
lations in  any  respect  contrary  thereto.  As  the  allegations  of 
the  complaint  must  be  construed  most  strongly  against  the 
plaintiff,  we  cannot  presume  that  any  fact  exists  taking  the 
case  out  of  the  operation  of  the  stMute,  and  none  is  alleged. 

It  follows  that  the  facts  stated  do  not  constitute  any  cause 
of  action  against  Mary  Love,  and  there  is  a  micjjoinder  of  par* 
ties.    As  to  the  second  caude  of  action  for  the  goods  alleged  to 
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haye  been  gold  to  the  wife,  no  canse  of  action  is  shown  against 
the  wife,  for  the  reasons  ahready  stated, — and  none  is  pre- 
tended to  be  shown  against  the  husband.  No  sale  to  him,  or  to 
his  wife  on  his  credit  or  account,  and  no  promise  by  him,  ii 
alleged.  The  contract  alleged  is  entirely  upon  the  theory  that 
plaintiff  contracted  with  the  wife  alone  as  the  owner  of  sepa- 
rate property,  on  the  basis  and  credit  of  her  separate  prop- 
erty, the  debt  to  be  charged  upon  that  alone.  No  contraet 
with  the  husband  is  ayerred.  No  cause  of  action,  thereforo, 
is  shown  against  either.  This  leaves  the  action,  as  against 
the  husband,  to  rest  upon  the  note,  which  is  <mly  for  two  hui^ 
dred  dollars. 

We  think  the  demurrer  was  prc^^erly  sustained. 

Judgment  affirmed. 

CuBBEY,  J.,  dissented. 

Rhodes,  J.,  expressed  no  opinion. 


WiTE's  POWBB  to   DiBFOBX  OV   OB  ChABOB  HBB  SiPlBAXB  BSEAXB:  JM* 

imon  V.  EiDeeutors  qf  Dart,  31  Am.  Deo.  569;  Bureh  v.  BreckhurkigB,  68  Id. 
653,  and  collected  casoB  in  note  thereto  558;  extended  note  to  TdU  v.  Dedererp 
72  Id.  512-514.  As  to  the  rale  in  equity,  see  particnlarly  cases  eited  bk 
Z>yeU  Y,  N(yrth  American  Coal  Co.,  32  Id.  602;  HMi  r.  Franeoi$,  61  Id.  760; 
Willard  v.  Eattham,  77  Id.  d66»  and  note  372. 

Power  ow  Fub  Oovbbt  oymsl  Skpabatb  Bstatb  dt  Absbhob  or  Statv- 
TOBT  KBOUI.ATIOB:  See  extended  note  to  Thamoi  ▼•  Fobodl,  80  Aol  Doo. 
233-241. 

SXFARATB    PbOPEBTT  Of  WdB    AS    AnBCTBD    BT    AmBBIOAB   SrATUTBBs 

See  extended  note  to  Srkpairick  ▼.  B^ford,  76  Am.  Deo.  867-401;  HoBiB  t. 
Francois,  51  Id.  760. 

KOTIS,   BOHSfly  OB    AOBBBMBIITB   OV    MaBBTTO    WOKAH    ABB    VOSD    I* 

OoMMON  Law:  ffoUia  v.  Francois,  51  Am.  Deo.  760. 

Powbb  ov  Mabbtbd  WoicBN,  uf  Texas,  otbb  tbbib  Sxpabatb  EsTATBi 
do  not  depend  on  doctrines  of  conrts  of  equity,  bat  on  the  statate,  whioh 
provides  a  special  mode  for  the  conveyance  or  transfer  of  the  wife's  separate 
property,  which  mast  be  pursued  to  give  her  power  to  ehaige  her  separate 
estate:  HolBs  v.  Francois,  51  Am.  Dec.  760. 

Statute  Pbbboribino  Mode  or  CtoMYBmra  Wirs's  Pbofbbtt  dobs  noi 

Declare  Absolutely  Void  any  other  mode  of  conveyance:  See  Womaek  y. 
Womack,  58  Am.  Dec.  119,  and  note  124.  But  conveyances  by  wife  should 
be  strictly  construed  to  protect  her  right:  Sharp  ▼.  Bailey,  81  Id.  489. 

The  FRmciPAL  case  was  citbd  in  the  following  authorities,  and  to  the 
point  stated:  Married  woman  has  no  power  to  charge  or  transfer  bar  real 
estate  in  any  other  mode  than  that  prescribed  by  statute:  Bds  v.  Lawrenoe^ 
63  Cal.  139,  dissenting  opinion;  Norton  v.  Meader,  4  Saw.  620;  8nulk  t. 
Cheer,  31  Cal.  478,  479;  BeUoc  v.  Davis,  38  Id.  256;  Looms  v.  Laasarwrich,  65 
Id.  58.  The  doctrines  of  the  principal  case  were  approved  in  Pippen  v.  ITes* 
son,  74  N.  0.  444;  Leonard  v.  Townsend,  26  Gal.  446;  and  commented  upon 


JtHjj  1864.]         Union  Water  Co.  v.  Csaby.  145 

fti  fcngih  sad  followed  in  Smiik  y.  Cfreer,  Mprti,  A  muried^woman  eumok 
dttiga  her  sflpazata  estate  by  note.  She  has  no  capacity  to  create  a  per- 
nnJ  UaXnlity:  Broum  ▼.  Orr,  29  GaL  120,  holding  that  the  joint  note  of 
biuband  and  wife  is  the  note  of  her  husband  alone:  SmUh  v.  Cfreer,  21  Id. 
476^  479;  BeUoe  ▼.  Dana,  38  Id.  25a.  There  can  be  no  personal  judgment 
against  the  wi&:  AUkqf  ▼.  CoHheim,  38  Id.  233.  But  a  married  woman,  act- 
ing as  sole  trader^  may  be  bound  by  her  note:  Oaanden  ▼.  MtiUen,  29  Id.  666. 
la  Dow  ▼.  Qotdd  and  Curry  S,  M.  C7a,  31  Id.  644^  the  constitutional  ques- 
tion, refazred  to  in  the  principal  case,  was  said  to  have  been  expressly 
iwcfved,  and  not  directly  passed  upon;  but  in  MeCrtady  ▼.  SexUm^  29  Iowa, 
M^  the  court  cited  the  principal  case,  among  many  others,  to  show  that  that 
part  of  a  statute  which  is  considered  unconstitutional  may  be  stricken  out^ 
aad  if  enough  remains  to  be  intelligibly  acted  upon,  it  is  the  law  of  the  land. 
"It  is  weU  settled  in  England  and  tiie  older  states,  that,  unless  specially 
restiained  by  the  instrument  under  which  the  separate  estate  is  acquired,  a 
named  woman,  in  equity,  could  deal  with  her  separate  estate  as  a  /em£  sole; 
tbat  it  being  once  established  that  a  wife  might  enjoy  separate  estate  as  a 
fine  eole,  the  laws  of  property  attached  to  this  new  estate,  and  as  a  part  of 
BQch  law  the  power  of  alienation  belonged  to  the  wife  ":  BacauiUai  ▼.  8an»e- 
fOM,  32  GaL  385.  But  while  adhering  to  the  principal  case  in  Love  v.  Wai- 
imif  40  Id.  558^  the  court  held  that  a  married  woman's  contract,  mad» 
pienoas  to  maciiage,  if  y  alid,  must  be  performed.  But  this  precise  question 
vas  not  in  the  principal  case.  Prior  to  the  act  of  April  3,  1863»  a  married 
woman  could  not  sell  and  conyey  her  separate  estate  by  an  attorney  in  fact^ 
but  had  to  do  so  m  propria  penonoB:  Dmtaod  y.  Waidky  30  Id.  143.  The 
ssKndment  of  May  12,  1862,  to  the  act  of  1850,  defining  the  rights  of  hus- 
band and  wife^  freed  the  personal  separate  estate  of  the  wife  from  the  rule 
Ud  down  in  the  principal  case:  Friedberg  y.  Parker^  50  Id.  103,  105;  Terrjf 
y.  Haammmd,  47  Id.  32^  37-39.  Since  that  am«ndmmit,  courts  of  equity  will 
cnfaren  liflos  against  sach  pecaonal  property,  as  fov  seryioQi^  supplies,  eta: 
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[26  Califobnia,  604.  J 
Plairiff  is  hot  Ektitled  to  Judomsht  on  Pixabings,  where  tiio  de- 

fisidBni  denier  the  right  of  the  piaintifl^  send  sets  up  title*  in  himself. 
WiOBa  Ssar  oir  Pubxio  Mictbal  Lahdb-  max'  bb  Aoqvibbd^  bt  Apfbo- 
FRiAXiOK. — The  n^^  tn  the  use^of  a  watercourse  in  the  public  mineral 
lands,  and  the  ri^t  to  diyert  and  use  the  water  taken  therefrom,  may 
be  acquired  by  appropriation  and  user,  and  held,  granted,  abandoned,  or 
leait,  by  liie  same  means  as  a  rig^t  of  the  same  character  iBsning  out  of 
lands  ta-^riuah  a  private  title  esists. 
Wam  Bi(»c  air  Fubud  Mtwbhal  Lanm  mat  bk  Aamnum  bt  ADVXBUi 
PosBBBiOif . — The  right  of  the  first  appropriator  of  water  on  public  min- 
eral  lands  may  be  lost  by  the  adyerse  possession  of  another;  and  when 
weA  yeaaa  has  had  tite  continued,  uninterruptet^  and  adyerse  enjoy* 
of  lli»  wate]^  or  si  some  oertaitt  portion  of  it^  during  the  period 
bf  tWsfeatata  el  linirtatiens  for  entry  upon  laada^  th*  law  will 
a  granft  of  tiia  right  so  held  andenjoyed.by  him. 
▲a.  Daa  You  EZXZV— 10 
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FftioiKB  18  TO  KviDKroB  IS  AonoKB  lOB  DiVBigrmQ  Watxb.  — WhAK  tlia 
wagwn,  in  an  action  for  the  wrangfiil  diyenion  of  watar,  aate  up  mora 
than  five  yean*  oontinnons  adyerse  posseerion  in  the  defendant^  and  tfaa 
plaintiif  before  resting  introduoes  evidence  tending  to  show  his  poaaes- 
sion  doring  the  five  years,  and  the  defendant  then  introdncea  evidence 
to  snstain  the  answer,  the  plaintiff  may,  if  he  does  net  wish  to  rely  npoa 
the  proof  already  offered  by  him  upon  the  same  points,  prodnoe  evidence 
tending  to  show  that  the  defendant'a  enjoyment  of  his  asserted  ri^t  had 
not  been  oontinnoos  or  unintermpted  or  adverse.  Sneh  evidence  is  not 
in  rebnttal,  bat  is  a  part  of  the  plaintiff's  original  case,  and  ia  admissihle 
only  in  the  discretion  of  the  conrt,  and  for  the  furtherance  of  justice. 
He  has  no  right,  for  sneh  a  pnrpose,  to  enter  upon  his  original  caae  and 
again  prove  the  aame  facts  that  were  proved  by  him  in  his  opening. 

VfcAnrTOv'a  WxnrsasBs  oanitot  bi  Rb-examzxsd  bt  Him  Amsa,  Hi  turn 
Glosbd  and  defendant  has  introduced  his  evidence,  except  in  the  discre- 
ticn  of  the  court,  where  the  issue  between  the  parties  is  a  contest  be- 
tween them  as  to  which  had  the  better  li^t  to  a  watercourse  foonded 
on  prior  possession  and  continued  user,  and  the  object  of  the  offer  ia,  in 
substance,  to  prove  the  same  facts,  perhi^  more  in  detail,  that  tiiose 
witnesses  had  testified  to  in  chief  for  the  plaintiff. 

HiBBOR  IN  AomTTIKO   TUTDIONT  MAT  U   CorjIXD  BT  IXWtWOOTBOan  tO  tbs 

jury  to  disregard  such  teetimony;  and  when  so  cured,  the  entxr  is  not 
sufficient  to  entitle  the  objecting  party  to  a  new  triaL 

Gbaht  of  Usb  of  Watbr  mat  bb  Pbbsdiod  when,  in  an  action  for  the 
wrongful  diversion  of  the  water,  the  jury  are  satisfied  from  the  evidence 
tiiat  the  defendants  have  been  in  the  continned,  adverse^  uninterrupted 
possession,  use,  and  enjoyment  of  the  water  in  dispute  for  five  yeara 
preceding  the  commencement  of  the  action. 

Watxb  mat  bb  Lawfullt  "DmaaxD,  if  returned  to  its  original  channel 
without  material  diminution  in  quantity  or  quality,  and  at  a  point  above 
the  place  where  the  original  appropriator  has  use  for  it.  In  such  n  caas^ 
the  first  appropriator  has  no  cause  of  actian  against  the  divertsr* 

Defendant's  ditch  was  excavated  on  the  side  of  a  mountain 
above  the  plaintifif 's  ditches,  and  took  the  water  from  the  same 
stream,  at  a  point  about  three  quarters  of  a  mile  above  plain- 
tiff's ditches.  The  water  was  used  by  the  defendant  for  work- 
ing his  claim,  and  was  then  allowed  to  flow  into  plaintiff's 
ditches,  down  another  ravine  about  a  mile  distant  from  the  one 
where  it  was  diverted.  Judgment  for  defendant,  and  plaintiff 
appealed.  Defendant  requested  the  following  instructions, 
which  were  given:  1.  If  the  defendant  and  his  grantors  have 
been  In  the  continued,  adverse,  uninterrupted  possession,  use, 
and  enjoyment  of  the  waters  in  dispute  for  the  period  of  five 
years  preceding  the  commencement  of  this  suit,  the  jury  must 
find  for  the  defendant;  2.  If,  after  defendant's  use  of  the 
water,  it  flows  back  into  a  cafion,  and  without  material  diminu- 
tion in  quantity  or  quality  it  is  again  conducted  by  plaintiff 
into  his  ditch,  and  used  by  him  as  it  would  have  been  used 
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Imt  ton  the  diversioQ  by  defendant,  the  jury  most  find  for  de* 
iBodant    Other  facts  are  stated  in  the  opinion. 

IViKb  and  HULyer^  for  the  appellant. 

Jo  HamiUon  and  P.  £.  Edwards^  for  the  respondent. 

By  Conrty  Rhodes,  J.  The  plaintiff  is  the  owner  of  twa 
water  ditches,  constructed  for  mining  purposes,  which  condnci 
die  water  £rom  a  cafion,  and  the  defendant  owns  a  third  ditch^ 
which  heads  in  the  same  cafion,  above  the  plaintiff's  ditches.. 
The  plaintiff  claims  the  right  to  the  water,  on  the  ground  of  a 
prior  appropriation  and  a  continuous  user  down  to  a  time  sub- 
•Bq[aent  to  May,  1861,  when  it  is  alleged  the  defendanl 
diverted  the  water  into  his  ditch.  The  object  of  the  action  ift. 
lo  recover  damages  for  diverting  the  water,  and  to  enjoin  the^ 
defendant  from  the  further  diversion  of  it  from  the  plaintiff V 
ditches.  The  defendant  had  a  verdict  and  judgment,  and  tha- 
idaintiff  appeals  from  the  judgment  and  the  order  denying  tha 
motion  for  a  new  trial. 

Iq  considering  the  errors  assigned,  several  points  may  bo 
jMSBed  upon  at  the  same  time. 

1.  The  plaintiff  was  not  entitled  to  a  judgment  on  the  plead* 
i&gB,  Ibr  the  defendant  denies  the  right  of  the  plaintiff,  except 
where  the  water  has  receded  to  four  inches,  and  he  sets  ui> 
title  in  himself;  and  we  hold  that  those  matters,  as  set  up  ii^ 
tbe  answer,  do  constitute  a  defense  to  the  plaintiff's  action. 

2.  After  the  plaintiff  had  rested,  and  the  defendant  had 
introduced  his  evidence,  the  plaintiff  '^  offered  to  prove  by  Wil*^ 
Gam  McClure,  one  of  the  former  owners  of  plaintiff's  ditches^ 
■nd  James  McClure,  former  agent,  that  in  1853,  1864, 1857^ 
1858, 1859,  and  1860,  plaintiff  had  possession  of  and  used  in. 
its  ditches  during  all  the  summer  season,  except  when  there- 
was  a  surplus,  [the]  water  in  controversy,"  and  the  testimony* 
was  excluded  on  the  objection  of  the  defendant.  The  plaintiff' 
alleges  in  its  complaint  that  it  now  owns  two  ditches;  that  the 
ditches  were  constructed  by  its  grantor  in  1851  and  1852;  that 
by  means  thereof,  the  plaintiff's  grantors  diverted  and  appro- 
priated the  waters  of  the  cafion;  that  the  plaintiff  has  owned 
tbe  ditches  since  August,  1853;  and  that,  by  means  of  the 
ditches,  since  they  were  excavated,  the  plaintiff  and  his  grant- 
ors have  continuously,  up  to  May,  1861,  used,  appropriated^ 
diverted,  and  enjoyed  the  waters  flowing  down  said  cafioi^ 
above  the  plaintiff's  ditches. 

The  defendant^  in  his  answer,  after  denying  that  the  plainr^ 
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tiff  or  his  grantors  ever  had  or  claimed  any  right  to  the  water 
of  the  cafion  above  where  his  ditch  heads,  except  as  the  own- 
ers of  his  ditch  permitted  them  to  use  such  water^  avers  that 
he  is  the  owner  of  said  ditch,  and  that  he  and  his  grantors, 
■ever  since  the  summer  of  1853,  have  been  the  owners,  and  in 
the  peaceable  and  quiet  possession  thereof;  that  the  same  was 
constructed,  and  ever  since  has  been  used,  for  the  purpose  of 
conveying  the  waters  of  said  cafion;  that  they  have  had  the 
quiet  ana  peaceable  possession  of  said  waters,  and  have  con- 
tinuously, during  nine  years  past,  diverted  all  of  said  waters 
that  could  be  conveyed  in  their  ditch;  that  they  had  the  right 
eo  to  do;  that  by  "virtue  of  such  continuous  use,  enjoyment, 
and  appropriation*  of  said  water,"  which  use  and  possession 
^*  has  been  held  by  them  adversely,  and  against  all  claimants," 
the  defendant  is  the  owner,  and  entitled  to  the  use,  enjoyment, 
and  diversion  of  said  water;  and  "  that  by  reason  of  the  nine 
years'  use  and  enjoyment  and  diversion,  and  the  adverse 
possession  of  the  same,  he  has  acquired  the  title  thereto";  and 
iihat  the  defendant  has  never  disputed  the  plaintiff's  title, 
until  the  commencement  of  the  present  suit. 

The  plaintiff  thu»  asserts  title  founded  upon  prior  appro- 
priation, in  1851  and  1852,  and  the  continued  appropriation 
<lown  to  the  time  of  the  alleged  diversion  by  the  defendant  in 
1861;  and  the- defendant  asserts  title  acquired  by  prior  appro- 
priation  in  1853,  together  with  continuous  use  from  that  time 
i;o*the  commencement  of  the  action  in  1862.  He  also  relies 
^pon  title  by  prescription.  The  court  below,  and  the  plaintiff, 
have  treated  the  answer  as  setting  up  the  statute  of  limitations 
in  bar  of  the  action.  We  do  not  so  understand  the  answer. 
Although  it  is  not  pleaded  with  great  accuracy  or  technical 
precision,  it  contains  all  the  substantial  allegations  necessary 
in-  a  case  where  a  party  sets  up  title  to  an  incorporeal  here- 
ditament, which  has  accrued  to  him  by  the  continued,  uninter* 
rupted,  adverse  use  and  enjoyment, — a  title  by  prescription. 
The  right  to  the  use  of  a  watercourse  in  the  public  mineral 
lands,  and  the  right  to  divert  and  use  the  water  taken  there- 
ftom,  is  acquired  by  appropriation  and  user,  the  person  first 
appropriating  it  being  deemed  to  have  the  title  as  against  all 
the  world,  except '  the  United  States  and  persons  claiming 
Qnder  them,  to  tfaeextent  that  he  thus  appropriated  it  before 
the  right?  of'  others  attached.  The  rights  thus  acquired  may 
be  held,  granted,  abandoned,  or  lost^  by  the  same  means  as  a 
right  of  the  same  charaicter  issuing  out  of  lands.  tO'idiielLa 
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private  title  exists.  The  right  of  the  first  appropriator  maj 
be  lost,  in  whole  or  in  some  limited  portions,  by  the  adyersa 
possession  of  another.  And  when  such  person  has  had  Ate 
continued,  uninterrupted,  and  adverse  enjoyment  of  the  wator- 
coiirse,  or  of  some  certain  portion  of  it,  during  the  period 
limited  by  the  statute  of  limitations  for  entry  upon  lands,  the 
law  will  presume  a  grant  of  the  right  so  held  and  enjoyed  by 
him:  BeaUy  y.  ShaWy  6  East,  208;  Balston  y.  Bemtedy  1  Cainp. 
463;  Bicard  y.  WUliamSy  7  Wheat  59;  WiUicms  y.  NekoUy  .23 
Pick.  141  [34  Am.  Dec.  45];  Colvin  y.  Bwmty  17  Wend.  662; 
Hammond  y.  Zechnevy  23  Barb.  473. 

The  defendant  haying  proven  facts  sufficient  to  warrant  the 
jury  in  presuming  a  grant  in  his  favor,  the  plaintiff,  not  wish- 
ing to  rely  upon  the  proof  offered  by  it  upon  the  same  points, 
was  at  liberty  to  produce  evidence  tending  to  show  that  the 
defendant's  enjoyment  of  his  asserted  right  had  not  been  con- 
tinuons  or  uninterrupted  or  adverse;  but  it  was  not  author* 
ized  for  that  purpose  to  enter  upon  its  original  case,  and  again 
prove  the  same  facts  that  were  proved  by  it  in  making  its 
prima  facie  case.  At  least,  such  evidence  would  be  admissible 
only  in  the  discretion  of  the  court  below  in  furtherance  of  jus* 
tice, — not  in  rebuttal,  but  as  a  part  of  the  plaintiff's  origiiial 


The  other  issue  between  the  jmrties  was,  as  already  stated, 
a  contest  between  them  as  to  which  had  the  better  righ^ 
founded  on  prior  possession  and  continued  user.  The  plain* 
tiff  had  called  upon  the  same  witnesses  that  he  then  offered, 
to  prove  its  continuous  possession  and  use,  and  they  had  testi* 
fied  concerning  those  matters,  and  the  offer  was  in  substance 
to  prove  the  same  facts  (perhaps  more  in  detail)  that  those 
witnesses  had  testified  to  in  chief  for  the  plaintiff.  The  ex* 
amination  of  those  witnesses  upon  the  same  point  was  not  per* 
missible,  except  in  the  discretion  of  the  court. 

3.  The  plaintiff  further  assigns  for  error  the  admission  ct 
the  testimony  of  Randolph,  and  the  deposition  of  Beegan,  sa 
far  as  the  same  related  to  an  arrangement  between  the  de* 
fendant's  grantors  and  the  plaintiff's  agent,  on  the  ground  that 
there  was  no  proof  that  the  agent  had  authority  to  make  such 
an  arrangement.  It  is  sufficient  on  this  point  to  say  that  the 
court,  by  its  instructions,  excluded  that  testimony  from  the 
confederation  of  the  jury,  the  court  instructing  them  that 
the  agent's  acts  in  that  behalf  were  void,  because  he  had  na 
authority,  and  there  was  no  proof  of  the  ratification  of  his  acte 
by  the  company. 
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The  plaintiff  fdriber  objects  to  the  testimony  of  those  wit- 
nesses, because  it  was  attempted  to  be  proven  by  them,  by 
parol,  that  the  defendant's  grantors  had  sold  and  conveyed 
the  ditch  to  him.  It  is  alleged  in  the  answer,  and  not  denied 
in  the  replication,  that  the  persons  who  constmcted  the  de- 
fendant's ditch  sold  the  same  to  two  persons,  who  afterward 
sold  it  to  the  defendant,  and  no  evidence  was  needed  on  that 
point.  Those  sales  were  proven  by  parol  evidence,  without 
objection  on  the  part  of  the  plaintiff,  by  two  other  witnesses, 
and  the  record  contains  no  objection  to  the  testimony  of  Ran- 
dolph on  that  ground.  The  admission  of  the  testimony  com- 
plained  of,  though  improper  as  it  was  offered,  yet,  under  the 
circumstances,  did  not  amount  to  an  error  sufficient  to  entitle 
ihe  plaintiff  to  a  new  trial. 

4.  The  first  instruction  given  at  the  request  of  the  defendant 
^as  proper,  under  the  pleadings.  If  objectionable  at  all,  it  is 
on  the  ground  that  it  does  not  go  far  enough,  for  the  court 
might  have  charged  the  jury  that,  if  they  found  that  '^  the  de- 
fendant and  his  grantors  have  been  in  the  continued,  adverse, 
uninterrupted  possession,  use,  and  enjoyment  of  the  waters  " 
for  five  years  preceding  the  commencement  of  the  action,  they 
would  be  justified  in  presuming  a  grant  to  the  defendant. 
The  charge,  as  given,  had  relation  to  the  probative  facts  upon 
^hich  title  by  prescription  depended,  rather  than  to  the  ulti- 
mate fact  of  title.  In  that  view  it  was  not  erroneous:  Hamr 
tnond  V.  ZecJmer.  23  Barb.  473.  The  second  instruction  was 
proper,  for  if  the  plaintiff  had  title  to  the  water,  and  had  not 
been  injured  by  the  acts  of  the  defendant,  the  plaintiff  had  no 
<»use  of  action  against  him. 

The  instructions  concerning  the  adverse  possession  and  pre- 
-ecription,  given  at  the  request  of  the  plaintiff,  were  very  favor- 
able to  it,  and  obviated  whatever  objection  there  might  be  to 
the  defendant's  instructions  upon  the  same  matter.  The  re- 
maining points  in  the  assignment  of  errors  do  not  require  a 
-separate  consideration. 

Judgment  affirmed. 

Sawyer,  J.,  concurring  specially.    I  concur  in  the  judgment 


AoQUXsmoN  or  Water  Biohtb»  by  Atpbopbiation,  on  UtanxQ  ahb  Otho 
Public  Lakss:  QeeCongerr.  VTeaver,  65  Am.  Deo.  628,  and  note  633;  Maerk 
V.  Biekndl^  68  Id.  257,  and  note  200;  Bear  Bwerete,  Mmbig  Co,  ▼.  New  Fori 
Hmmg  Co,,  68  Id.  825^  and  note  831;  note  to  McClkUodt  t.  Brpdm,  ^  ^^ 
«1,  03. 
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Amm jairiog  oy  Watp  Btorxb^  bt  Adtxbsb  Pobobsidn:  Bmrdm  y.  iSMni 
ttAn.  Dm.  758;  Townaend  v.  ifeZVnoZd;  64  Id.  508;  PUUbm^r.  Moon,  09 
U.  91,  and  note  94. 

BnSTOV  PBIO&  APFBOnOATOB  TO  HATB  WaTIB»  DlVUHTlD  BT  AhOTHP, 

Bbvbhsd  to  its  original  channel  undiminished  in  quantity  and  unimpaired 
in  qoality :  See  oolleeted  caaea  in  IHBing  v.  Marray,  63  Am.  Deo.  389;  note 
to  ter  feaer  ele.  iTinNV  ^<^  ▼-  ^^  York  Mkdng  Ckk,  68  Id.  331;  colleoted 

•MM  in  note  to  l>aB^  T.  6^e(eM4  79  Id.  639. 

Bmnr  to  Ditxbt  Watib  vob  Mnmio  PoBPOsn:  See  JBdei  ▼•  ZoM,  76 
An.  Deo.  473;  and  note  479;  /mmiT.  PAiO^  63Id.  113;  and  note  116w 

]U>xxA]fiiiATiair  OF  WznriBB  upon  Nxw  Mattib  Lm  nr  Dibobxtiov 
or  Ooinrr:  PeopfoT.  IfcrfAor,  21  Am.  Deo.  122;  OkarhY.  Voree,  30 Id.  53. 

Gav  Ebbob  CoxMimD  m  Admxttdiq  Imfbopxb  Bvidbnob  bb  Cubxd 
■T  LiCTBVonoH  to  disregard  it?  Pavqf  ▼.  Bureh,  26  Am.  Deo.  682;  and  note 
ni;  Norlkem^km  Bank  Y.  BaBiei,^  Id,  2StI. 

TBb  PBDrOEPAL  OASB  WAS  oiTBD  in  Amorieon  Oo.  ▼.  Smj^brd;  27  Oal.  866^ 
IhrifY.  Oak,  32  Id.  35^  and  Woobnan  y.  Cfarrmger,  1  Mont.  544»  to  the 
point  that  an  ezdnsi^e  and  nnintermpted  enjoyment  of  water,  in  any  par- 
ticnlar  way,  for  a  period  oonesponding  to  the  time  limited  by  atatate  within 
iHiich  an  action  mnst  be  oommenoed  for  the  recovery  of  the  property,  or  of 
he  aanmied  right  held  and  enjoyed  adyersely,  becomes  an  adverse  enjoyment 
•sfidsnt  to  raise  a  presumption  of  title  as  against  a  ri^t  in  any  other  penon 
lUeh  mii^t  have  been,  bat  was  not^  asserted. 


MiTOHELL   V.   HOOKETT   AND   DiOKEKSON. 

[25  CAXJfOBHIA,  dS&l 

lAxno  KoTB  or  Dkbiob,  ob  or  Thzbb  Pbbsqn,  job  Fbx-izibtino  Debt 
n  No  PATHKirf,  union  it  be  expressly  agreed  to  take  the  note  in  pay- 
rnent^  and  ran  the  risk  of  its  being  paid;  or  onloM  the  creditor  parts 
with  the  note,  or  is  guilty  of  laches  in  not  presenting  it  for  payment  in 
doe  time.  It  simj^y  postpones  payment  of  the  old  debt  until  a  de&nlt 
is  made  in  the  payment  of  the  note. 

AflBBBMBHT  TO  AOGBFT  NOTB  IK  SATZSrAOIION  Or  JUDGMENT  AN1>  EZBOa- 

TSOH,  HOW  Pboved.  — The  plaintiff  in  an  execution  may,  by  express 
sgreement^  but  not  otherwise,  accept  promissory  notes  as  an  absolute 
payment  of  the  judgment  and  exeoution.  The  sheriff's  certificate  is 
not^  however,  proof  of  such  agreement.    It  must  be  proved  by  other  evi- 


IfimiGB  07  SAnsrAonoN  or  Exboutioh.  — Sheriff's  retain,  indorsed  on 
sn  execution  thai  it  is  satisfied  by  promissory  notes  received  for  the 
amount  due  on  it^  is  not  evidence  of  the  satisfaction  of  the  judgment  on 
which  it  issued,  and  cannot  be  admitted  in  evidence  as  tending  to  prove 
a  satisCaotion  of  the  —■"**> 

TniD  Pabtos  mat  PuBGHiaa  Judokbrt  and  Tazb  AaaxoNicBHT  or  Ix, 
Willi  or  witiiout  notice. 

Bvlb  or  Gavbat  Empiob  Appubii  m  PcrBORAsa  or  Judohent,  so  far  as 
tiiird  peiions  are  concerned,  in  the  same  manner  as  it  does  to  the  pur- 
chase of  any  other  persoiisl  property.  If  the  assignor  has  no  title,  the 
purchaser  will  take  none,  whether  he  has  notioe  of  such  fact  or  not 
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Assignment  of  Juikimsnt  need  not  be  under  Seal. 

7UD0MENT  MAT  BE    SATISFIED  BT    EXECUTION  WITHOUT    ReTUBN  OF   NOTB 

Fraudulently  Given  in  SATisFAonoN  of  It.  — Where  a  judgment 
debtor  delirers  to  the  judgment  creditor  a  promissory  note  of  third  per- 
sons in  satisfaction  of  the  judgment,  which  isToid  because  fraudulently 
obtained  by  the  judgment  debtor  from  the  payors,  it  is  unnecessary  for 
the  judgment  creditor  to  return  the  note  before  enforcing  his  judgment 
by  execution. 

No  BbBOR  is  Ck>HlIITTBD   BT  WrTBDRAWIKO    SfSGIAL    laBUXB    FBOH  JURT 

AND  Kboxiving  GxNEitAL  Vkbdict,  if  counsel  en  both  sides  consent  to 
it^  where  the  jury  announce  that  th^  cannot  agree  upon  the  special 
issues  submitted  to  them,  but  can  agree  upon  a  general  verdict 

Mitchell,  fhe  plaintiff,  in  1854,  recovered  a  judgment 
against  J.  H.  Oardenhire,  and  on  the  same  day  assigned  it, 
in  writing,  to  Terry  and  Perley.    The  assignment  was  imme* 
diately  deposited  with  the  clerk  of  the  court.    Mitchell  took 
out  execution  on  the  judgment  in  1856,  and  put  it  into  the 
hands  of  Kirk,  the  sheriff,  who  levied  on  property  claimed  by 
a  son  of  Gardenhire.    Mitchell  and  four  others  indemnified 
the  sheriff,  and  he  sold  the  property.    Gardenhire's  son  sued 
the  sheriff,  and  Hockett  and  Dickenson,  appellants  here,  who 
were  his  official  bondsmen,  for  taking  the  property,  and  re- 
covered judgment.    This  judgment  was  collected  from  Hock- 
ett and  Dickenson,  and  to  protect  them  the  sheriff  assigned 
to  them  the  indemnifying  bond  which  he  had  received  from 
Mitchell  and  others.    Hockett  and  Dickensoil  then  sued  Mitch- 
ell on  the  indemnifying  bond,  and  recovered  judgment  for 
$670.82,  costs.    Execution  was  issued  on  the  same,  and  the 
■sheriff  levied  on  Mitchell's  property.    Mitchell  then  caused 
a  second  execution  to  be  issued  on  his  judgment  against  Gar- 
denhire, and  a  levy  to  be  made  on  proi>erty,  when  Gardenhire's 
son  and  one  Martin  gave  Mitchell  their  note  for  the  amount 
due  on  the  judgment  against  Gardenhire,  and  the  levy  was 
released.    Martin  and  young  Gardenhire  claimed  that  Mitch- 
ell agreed  to  assign  them  the  judgment  in  consideration  of  the 
note.    Mitchell  assigned  the  note  to  Hockett  and  Dickenson, 
snd  the  sheriff  released  the  property  levied  on,  and  returned 
their  execution  against  Mitchell  with  the  indorsement  men- 
tioned in  the  opinion.    Hockett  and  Dickenson  sued  young 
Gardenhire  and  Martin  on  the  note,  and  they  interposed  a 
defense  that  Mitchell  did  not  own  the  judgment  for  which  the 
note  was  given,  and  had  obtained  the  note  by  fraud,  etc* 
Hockett  and  Dickenson  were  beaten  in  the  suit,  but  caused 
another  execution  to  be  issued  on  their  judgment  against 
Mitchell,  ai)d    the    sheriff   levied   on    Mitchell's    property. 
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Mitchell  then  commenced  this  action  to  enjoin  the  sale  of 
his  property,  and  farther  proceedings  on  the  judgment,  upon 
ihe  groond  that  the  judgment  had  been  paid.  The  third  in- 
stmction  refezred  to  in  the  opinion  was  as  follows:  That  if 
the  jury  believe  from  the  evidence  that  Hockett  and  Dicken- 
•on  received  the  note  of  Martin  and  Gardenhire  from  Mitchell 
in  satisfaction  of  their  judgment  against  him,  they  had  no 
right  to  again  enforce  execution  on  said  judgment  until  they 
bad  returned  said  note  to  Mitchell;  or  in  other  words,  they 
most  place  Mitchell  in  the  same  position  he  was  in  at  the  time 
<hej  received  the  note.  Judgment  for  plaintiff,  and  defendants 
appealed.    Other  facts  are  stated  in  the  opinion. 

L.  QuifU^  for  the  appellants. 

8.  Heydenfeldt,  and  DwwuUe  and  Shaftetj  lot  the  reqx>ndent. 

B7  Court,  Sawyxb,  J.  Plaintiff  introduced  in  evidence  an 
execution  in  the  case  of  Hotkeit  v.  Mitehelly  and  the  return  of 
the  sheriff  indorsed  thereon  in  the  words  following:  '^I  return 
this  execution  satisfied  by  two  notes  of  hand, —  one  for  $91.72, 
and  the  other  $650,  making  in  all  $741.72, — and  the  above 
property  is  released.    July  20,  1857." 

-  The  object  was  to  prove  the  satLsfaction  of  the  judgment, — 
the  main  issue  in  the  case.  The  defendants  objected  to  the 
introduction  of  the  return,  on  the  ground  that  it  was  improper 
evidence  to  prove  satisfaction  of  the  judgment.  The  objection 
was  overruled,  and  defendants  excepted. 

If  this  return  contained  any  element  entitled  to  be  con- 
sidered, which  tended  to  prove  satisfaction  of  the  judgment^ 
it  was  admissible.  But  we  think  it  does  not.  The  officer,  by 
virtue  of  his  office,  had  no  authority  to  accept  notes  in  satis- 
fiaction  of  the  judgment,  and  no  authority  to  certify  any  other 
act  than  one  performed  in  the  proper  exercise  of  his  powers. 
The  judgment  creditor  may,  undoubtedly,  by  an  express  agree- 
ment, receive  a  promissory  note  in  satisfaction  of  a  judgment 
or  any  other  antecedent  debt.  But  it  must  be  by  an  express 
agreement  ''It  is  a  rule  well  settled  ....  that  taking  a 
note,  either  of  a  debtor  or  of  a  third  person,  for  a  pre-existing 
debt,  is  no  payment,  unless  it  be  expressly  agreed  to  take  the 
note  in  payment,  and  run  the  risk  of  its  being  paid;  or  unless 
the  creditor  parts  with  the  note,  or  is  guilty  of  laches  in  not 

presenting  it  for  payment  in  due  time It  only  postpones 

the  time  of  payment  of  the  old  debt  until  a  defittult  be  made 
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in  the  payment  of  the  note  ":  Tobey  y.  Barher^  5  Johns.  68  [4 
Am.  Dec.  826];  Oriffith  ▼.  Grogan,  12  Cal.  822. 

If  there  was  anj  satisfiBU^tioD  of  the  judgment  and  ezecation, 
it  was  by  an  acceptance  of  the  notes  referred  to  in  the  return 
by  the  plaintiff  in  the  execution,  under  a  special  agreement  to 
take  the  paper  as  absolute  payment;  and  it  was  necessary  to 
prove  such  acceptance  and  agreement  by  testimony  other 
than  the  sheriff's  certificate.  The  sheriff's  certificate  upon 
that  point  was  no  more  entitled  to  be  considered  than  the  cer- 
tificate of  any  other  person.  His  return  that  it  was  satisfied 
in  the  particular  manner  specified,  in  effect  amounts  to  noth* 
ing  more  than  a  certificate  that  the  plaintiff  received  the  notes 
under  a  special  agreement  to  accept  them  as  an  absolute  pay- 
ment and  extinguishment  of  the  debt,  and  in  satisfaction  of 
the  judgment.  The  certificate  being  incompetent  to  prove 
these  facts,  it  was  error  to  admit  it  in  evidence.  As  it  wa^ 
admitted,  the  jury  must  be  presumed  to  have  considered  and 
given  it  weight  in  making  up  their  verdict. 

The  defendants  allege,  and  introduce  testimony  tending  to 
prove,  that  the  notes  referred  to  in  the  sheriff's  return  (being 
non-negotiable  notes)  were  obtained  by  plaintiff  by  fraud 
practiced  by  him  upon  the  makers,  Martin  and  Oardenhire; 
that  the  consideration  of  the  notes  was  the  assignment  to  the 
makers  of  a  judgment  represented  by  plaintiff  to  be  then  held 
by  him  against  J.  H.  Gardenhire, — the  father  of  one  of  the 
makers, — when,  in  fact,  the  said  plaintiff  had,  before  the  mak- 
ing of  said  notes,  assigned  said  judgment  to  other  parties;  that 
at  the  time  of  the  assignment  to  Martin  and  Gardenhire  he 
did  not  own  the  judgment;  and  that  there  was  therefore  no 
consideration  for  the  notes,  and  they  were  fraudulently  obtained. 
There  was  testimony,  also,  tending  to  show  that  the  first 
assignment  of  said  judgment  was  made  by  a  written  instru- 
ment under  seal,  and  filed  among  the  records  of  the  case  on 
the  day  of  its  recovery.  But  it  was  claimed  by  plaintiff  that 
the  testimony  was  insufficient  to  show  that  the  instrument  had 
a  seal. 

With  reference  to  this  testimony,  the  court,  at  the  request  oi 
the  plaintiff,  and  under  objection  and  exception  on  the  part 
of  the  defendants,  gave  the  following  instruction:  ''That  an 
assignment  of  a  judgment  entered  in  a  court  of  record,  in  order 
to  give  notice  to  third  parties,  must  be  under  seal  and  filed 
and  entered  in  the  clerk's  office  where  the  judgment  was 
'^nt^red.    That  if  they  believed  from  the  evidence  thai  no  such 
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dgoment  was  made  by  plaintiff^  then  that  the  plaintiff  could 
enfixrce  the  collection  of  such  judgment  by  execution,  and  that 
any  settlement  which  he  might  make  would  be  a  full  discharge 
of  the  defendants."  This  instruction^  if  it  contains  any  prin- 
ciple proper  to  be  stated  to  the  jury,  is  so  ambiguous  that  it 
must  necessarily  haye  confused  and  misled  them.  The  first 
part  of  the  instruction  as  to  '' notice  to  third  parties/'  seems  to 
refer  to  the  assignees  of  the  judgment  under  the  assignment 
made  in  consideration  of  the  notes.  Treating  them  as  third 
parties  purchasing  the  judgment,  we  are  not  aware  of  any  rule 
of  law  that  makes  any  notice,  actual  or  constructive,  necessary 
in  order  to  preyent  them  from  taking  title  by  an  assignment. 
I  r  they  buy  a  judgment,  the  rule  of  caveat  emptor^ — so  far  as  any 
interest  acquired  as  against  third  parties  is  concerned, — applies 
to  them  in  the  same  manner  as  in  the  purchase  of  any  other 
personal  property.  If  the  assignor  has  no  title  they  will  take 
none,  whether  they  have  notice  or  not.  The  latter  part  of  the 
instruction,  referring  to  ^'any  settlement"  which  "would  be  a 
full  discharge  of  the  defendants/'  must  refer  to  some  party 
different  from  the  ''third  parties"  mentioned  in  the  first  part 
of  the  instruction.  If  the  judgment  debtor  should  pay  to  his 
judgment  creditor  the  amount  of  his  judgment  before  notice  of 
the  assignmenti  he  would  be  discharged.  If  it  was  intended 
to  instruct  as  to  any  principle  of  law  applicable  to  these  differ- 
ent classes  of  parties,  the  instructions  should  have  been  pre* 
sented  in  distinct  propositions,  and  in  such  a  manner  that  the 
jury  could  clearly  comprehend  the  scope  and  purpose  of  the 
instructions,  and  be  able  to  apply  them  intelligently  to  the  tes- 
timony. 

It  is  not  necessary  that  an  assignment  of  a  judgment  should 
be  made  under  seal:  Ford  y.  Stuart^  19  Johns.  342. 

If  the  jury  attempted  to  make  anything  at  all  out  of  this  in- 
struction, or  attempted  to  apply  it  to  the  testimony,  they  must 
almost  necessarily  haye  been  misled,  and  it  was  the  leading 
instruction  in  the  case. 

The  third  instruction^  given  at  the  request  of  the  plaintiff,  if 
correct  in  other  respects,  ignores  the  question  ^of  fraud  in 
obtaining  the  note  and  in  inducing  defendants  to  accept  it 
If  the  note  was  a  nullity  on  account  of  any  fraud  perpetrated 
l>y  Mitchell,  as  there  is  testimony  tending  to  show,  it  would 
not  be  necessary  for  defendants  to  return  it  before  enforcing 
their  judgment  by  execution.  Conceding  such  necessity  when 
Uic  tr.'i:  saotkm  was  made  in  good  faith,  still,  the  acceptance  ol 
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the  note  under  such  circmnstances  as  is  claimed  by  the  defense 
to  have  been  shown  by  the  testimony  would  vitiate  the  agree- 
ment. 

As  was  very  proper  in  this  class  of  cases,  the  cause  was  sub- 
mitted to  the  jury  upon  special  issues.  It  is  very  remarkable, 
when  wo  consider  the  question  submitted,  that  they  could  not 
agree  upon  the  special  issues,  but  did  agree  upon  a  general 
verdict.  But  counsel,  before  the  verdict  was  announced,  upon 
the  statement  of  the  jury  that  they  could  not  agree  upon  the 
special  issues,  consented  to  receive  the  general  verdict,  and 
there  was  no  error  in  this. 

There  are  many  other  points  made,  whioh  we  do  not  consider 
it  necessary  to  notice.. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
had,  and  it  is  so  ordered. 

Shafteb,  J.,  having  been  of  counsel,  did  not  participate  in 
the  decision  of  this  case. 

Pbokissobt  Kora  Gxvxh  job  Pkbobdxnt  Ddt  wiil  not  BiriNuuuig 
OBian^AL  Claim,  imle88  there  is  an  express  Agreement  to  receive  the  note  am 
payment:  Bluni  y.  Walker,  78  Am.  Deo.  709,  and  note  718;  We^numth  y.  Sat^ 
horn,  80  Id.  144»  andnote  149;  Banetv.  8nMt  64 Id.  290; oompaoe  notete 
McMurray  v.  Taylor,  77  Id.  613. 

PaTMXMT  or  JlHHYHENT  OAK  BB  QT  M0NE7  ONLY:  See  AOtO  to  WdA  Y.  i^VtMl 

48  Am.  Dec.  696;  CnOd^fidd  y.  Bobhu,  42  Id.  417.  Beoeipt  of  choees  in  ao> 
tion  will  not  satisfy  it:  See  case  last  cited. 

Sheritf's  Regsift  or  Nora  irbtsad  or  Moiixr,  Bmoor  ov,  as  io  Saxd- 
vAonoN  or  ExBOUTEON:  See  B6U  y.  Robmmm,  56  Am.  Deo.  240. 

AssiOKMBUT  or  JuDcnonxB:  De  la  Vergne  y.  JBveriaon,  19  Am.  Deo.  41 1| 
extended  note  on  the  snhject  to  Dugaa  y.  Mathews,  54  Id.  366-369.  Judf* 
ment  may  be  assigned  like  chose  in  action:  Wright  y.  Tell,  58  Id.  836. 

NEOBssirr  or  Nones  or  AasiamtssT  or  Jxtdquxst  ob  Chosb  nr  Aonovt 
Sw  note  ix)CfauUagherY.CaIdvDeU,eO  Axil  Dec  87}  note  to  i^VMer  Y.  JDioav  58 
Id.  507;  Styles  y.  McKeU's  Heire,  17  Id.  183. 

The  principal  oasb  was  gitbd  in  Elhn  y.  Ped^  80  OaL  289,  to  the  poinl 
that  it  is  the  official  duty  of  the  sheriff  to  make,  in  his  deed,  a  recital  of  the 
Judgment,  names  of  the  judgment  debtor  and  creditor,  exeoatioD,  and  the 
levy  and  sale  therennder;  and  that  these  recitals,  as  OYidenoe^  aM  itittod  ts 
be  same  weight  as  the  letaza  on  e«iOtttwD,  if  one  be  aadsb 
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Wbo  abb  BDsaDDiTAiiYBB— WmmsBB.  ^  In  gtetate  which  ptoridM  that 
no  peraoQ  shall  be  allowed  to  testify  in  an  aetion  where  the  advene  party^ 
cr  the  party  for  whoee  immediate  benefit  the  action  is  prosecnted  or  de- 
fended is  the  representotiye  of  a  deoeased  peison,  where  the  facts  to  b« 
pcored  transpired  before  the  death  of  soch  deceased  person,  the  word 
"repreBentatirey"  not  only  inolndes  the  execntor  oriadministrator  of  a 
deceased  person,  bnt  also  any  one  who  has  snooeeded  to  the  right  of  sndi 
deceased,  whether  by  porchsse  or  descent  or  operation  of  law. 

ftvQPFEL  DT  Pais,  at  common  law,  arose  only  in  the  case  of  those  solenm 
and  peculiar  acts  to  which  the  law  gave  the  power  of  creating  a  rights  or 
peering  an  estate^  and  to  which  the  law  attached  as  mnch  efficacy  and 
in^oitanoe  as  to  matters  appearing  either  by  deed  or  of  record.  Mere 
sets,  statements,  or  admiiisimiB  of  a  party,  when  not  made  or  performed 
vnder  seal,  of  record,  or  in  the  coarse  of  some  of  those  acts  to  which  pe- 
culiar authority  was  attached  by  the  law,  were  not  considered  as  estop- 
peli,  and  have  no  other  weight  than  that  of  evidence. 

TuuLvnm  Broffel  ib  Pais.  — Equttablb  Estoppels  nr  Pais  are  applied 
to  prevent  in jnxy  which  would  ensue  to  one  from  the  acts  or  declarations 
of  another  were  he  permitted  to  gainsay  the  truth  of  such  acts  or  deda- 
ntions.  It  is  invoked  to  prevent  fraud;  and  in  accordance  with  the 
rales  of  equity  pleading,  the  party  relying  upon  it  must  inform  the  ad- 
verse party  of  the  nature  of  cause  of  action  or  defense  which  he  will  be 
obliged  to  meet.  To  do  this,  he  nrast  plead  it  with  the  same  fuUness 
and  partioolarity  as  is  required  in  cases  involving  like  subjects  of  inquiry 
in  suits  of  equity. 

Whxbb  Esiofpel  in  Pais  is  Rdjxd  upon  as  Dxtensb,  but  not  Propbblt 
Plbadbd,  end  evidence  of  the  facts  constituting  it  is  introduced  without 
objection,  the  defect  in  the  pleading  will  be  considered  waived. 

Iroffbl  m  Pais.  — Whenever  an  act  is  done,  or  statement  made  by  a< 
party  which  cannot  be  contravened  or  contradicted  without  fraud  on  his 
part^  and  injury  to  others  whose  conduct,  without  fault  on  their  part,  has 
been  influenced  by  the  act  or  statement,  the  character  of  estoppel  will 
attach  to  what  would  otherwise  be  mere  matter  of  evidence.  In  all  the 
eases  in  whioh  the  dootiina  of  equitable  estoppel  is  applied,  it  will  be 
found  that  it  rest%  for  its  foundation,  upon  the  equitable  principle  that 
is  ever  invoked  for  the  prevention  of  the  mischievous  consequences  of 
tend. 

ow  Good  BRomSi  nr  Pais.  — Where  the  declarations  of  the 
of  land  are  relied  upon  to  nose  an  estoppsl  k^paitf  preventing  his 
iesmiiiig  his  title^  it  must  i^^pear  that  when  he  made  the  declamtiona  he 
was  apprised  of  the  true  state  of  his  title;  that  he  made  the  declarations 
with  the  intention  to  deceive,  or  such  enable  negligence  as  amounts  to 
eenskucUve  fraud;  that*  the  odier  party  relied  upon  sneh  declarations, 
and  wilLbeininied  by  allowing  their  truth  to  be  disproved;  andthatsuoh 
other  patty  wasineionly  destiinteioC  allkBosFledge  of  the  true  state  of; 
the  title^  but  also  of  all  oonvenienl  or  ready  meana  oL  acquiring  such 
knowledge. 

WorMiiurrBL  nr  Pii&  —  Wbere  one  idie  is  ignorant  of  liis  title  to  a  eeiw 

is  not  due  to  csljaM^negligeyes^ 
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withoat  an  intentioii  to  deoeiva^  tdli  one  whom  ho  knowi  to  bo  aboot  to 
porohooo  tho  hund  that  ho  has  no  titlo  thereto^  wborol^  tho  latter  ia  ili- 
dnood  to  poiehaao  tho  kad,  and  pay  foil  valno  tfaor«for»  thia  doea  no* 
oroato  andi  an  oatoppol  111  jMiit  aa  would  provont  tho  fint  party,  or  a  poiw 
ohiaor  from  him,  from  aaawrting  hia  titlo  theroto^  npon  ita  diaoovory. 
WiDBB  Bbxoppel  or  Pais  is  Sought  to  vm  Brabldhbd  hj  ovidonoo  ol 
the  doclarationa  and  adnuaaioDa  of  porMoa  made  looff  aatorior  to  tho 
trial,  thia  ovidenoo  cannot  bo  too  oarefoUy  aemtiniaed  1^  tho  oonrt  or 
jnxy,  aa  it  ia  tho  moat  dangorona  apooieaof  endonoo  thatoaa  bo  admittad 
in  a  oonrt  of  jnatioa^  and  tho  moat  UaUo  to  abnao. 

IWn'lUJOTXON   THAT   WHXUi  TwO   IimOCUUIT    PAHim   MUST   Suffui,   Uiak 

party  who  haa  boon  tho  canao  of  anothor^  loaa  mnat  looa^  ia  proporly  ro- 
foaod. 

IVRBUOnON  THAT  MaV  ClADCINO  TO  OWV  LaHD  IB  BOONB  TO  Kvow  8cAm 

or  BIB  OwH  TiTLB,  10  not  in  all  caaea  oorreot^  and  ia  proporly  rofoaod. 
Statutb  ov  L1MITAX10N&  — An  action  to  recover  landa  within  tho  pooblo  of 
San  Franeiaoo^  by  one  holding  title  darived  from  tho  pooblo^  may  bo 
brought  at  any  time  witiiin  &y9  yeaca  after  tho  iaraaaoo  of  n  patent  for 
the  pneblo  landa  by  tho  United  Statea. 

E JBGTMENT  to  reoover  a  lot  of  land  in  the  city  of  San  Fran- 
eisoo.    The  opinion  states  the  case. 

Pattenan^  WaJUaee^  and  Stow^  for  the  appellant. 
Hoge  and  IFibon,  for  the  respondent 

By  Court,  Curbet,  J.  This  is  an  action  of  crjeotment 
brought  to  reoover  a  certain  fifty-vara  lot  of  land  in  the  city 
of  San  Francisco.  The  action  was  commenced  by  filing  a 
complaint  in  the  usual  form,  in  July,  1863.  The  defendant 
by  her  answer  controverted  the  material  allegations  of  the 
complaint,  and  as  an  affirmative  defense  pleaded  the  statute 
of  limitations,  and  also  an  estoppel  in  paia^  arising  from  the 
conduct  and  declarations  of  the  Hon.  David  C.  Broderick, 
from  whom  the  plaintiff  claimed  to  derive  his  title  to  the  de- 
manded premises,  of  which  it  is  allq^  the  plaintiff  had 
notice  by  the  defendant's  actual  possession  of  the  lot  at  the 
time  he  purchased  the  property.  By  the  answer  it  is  alleged 
that  on  the  27th  of  August,  1853,  one  Henry  Braddick  was  in 
possession  of  the  lot,  claiming  the  same  as  the  owner  thereof 
in  fee-simple,  who  at  that  time  sold  and  conveyed  it  to  the 
defendant  for  seven  hundred  dollars;  that  while  the  defendant 
was  negotiating  with  Braddick  for  the  purchase  of  the  lot,  and 
before  the  bargain  between  them  was  consummated,  Mr. 
Broderick,  knowing  that  the  defendant  was  about  to  purchase 
^he  lot  of  Braddick  and  pay  him  therefor,  disclaimed  having 
any  title  to  the  same,  and  represented  to  the  defendant  that 
she  might  safely  purchase  the  premises  of  Braddick;  thaiupoii 
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ihb  £Edth  of  saoh  declaration  and  representation,  she  consum- 
mated  the  purchase,  paid  the  consideration,  which  was  the 
ftdl  valne  of  the  property,  obtained  a  deed  for  it  from  Brad- 
dick,  and  entered  into  the  possession  of  the  same;  and  from 
that  time  held,  occopied,  and  improved  the  lot,  claiming  it  as 
the  owner  thereof  adversely  to  Mr.  Broderick,  and  all  other 
persons  claiming  it  by,  through,  or  under  him. 

To  maintain  the  issue  on  his  part,  the  plaintiff  produced 
and  gave  in  evidence  a  grant  of  the  lot  in  question,  made  in 
1849,  by  the  authority  of  the  pueblo  of  San  Francisco  to  David 
C.  Broderick  and  Frederick  D.  Kohler;  a  conveyance  from 
Kohler  in  1852  of  his  interest  in  the  lot  to  Broderick;  a  con- 
veyance in  October,  1868,  from  Broderick  to  John  A.  McGlynn; 
a  conveyance  in  November,  1868,  from  McOlynn  to  Hugh  P. 
Gallagher;  and  a  conveyance  in  October,  1862,  from  Galla- 
gher to  the  plaintiff.  Mr.  Broderick  died  on  the  16th  of  Sep- 
tmber,  1869. 

The  defendant  claimed  title  derived  from  Henry  Braddick 
by  deed,  bearing  date  on  the  27th  of  August,  1858,  and  pro- 
duced and  gave  the  same  in  evidence;  and  also  produced  wl. 
nesses  who  testified  of  and  concerning  the  declarations  ana 
lepresentations  alleged  to  have  been  made  by  Mr.  Broderick 
in  his  lifetime,  which  are  set  forth  in  the  defendant's  answer. 

The  defendant  was  also  sworn  as  a  witness  on  her  own 
behalf;  and  her  counsel  then  proposed  and  offered  to  prove  by 
her  the  facts  set  up  in  the  answer  pleaded  as  an  estoppel  in 
pais;  and  also  that  she  received  a  deed  from  the  person  in 
possession  of  the  premises,  viz.:  Henry  Braddick,  on  the  27th 
of  August,  1853,  and  therefor  paid  him  seven  hundred  dollars, 
and  that  she  entered  into  possession  of  the  lot  at  the  time  of 
her  purchase,  and  during  that  year  built  a  dwelling-house 
upon  and  a  fence  around  it;  that  while  in  possession  she 
graded  the  lot,  and  had  since  she  purchased  it  been  iu  the  ex- 
clusive possession  and  occupation  of  the  same. 

The  plaintiff  objected  that  the  defendant  was  incompetent 
as  a  witness  to  testify  as  to  any  matter  of  fact  which  occurred 
between  her  and  Mr.  Broderick  in  his  lifetime.  The  court 
sustained  the  objection,  and  the  defendant's  counsel  duly  ex- 
cepted. 

The  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff; 
and  also  a  special  verdict  in  response  to  special  issues  sub- 
mitted to  them.  The  result  of  the  special  verdict  may  be 
stated  as  follows: — 
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1.  On  the  27th  of  August^  1853,  the  defendant  pnxehased  ofi 
Henry  Braddick  the  lot  m  contioversy  for  the  sam  of  seyem 
hundred  dollars,  which  she  paid  to  him,  and  at  the  same  timtt; 
he  executed  to  her  a  deed  of  conveyance  for  the  same,  bearings 
date  on  that  day,  when  she  entered  into  the  possession  of  ibe> 
lot,  and  from  that  time  until  the  trial  of  this  action  has  beeni 
in  the  exclusiye  possession  of  it. 

2.  Before  the  defendant  received  the  deed  &om  Braddick, 
and  before  she  had  paid  him  the  consideration  of  seven  hun* 
dred  dollars  for  the  premises,  she  informed  Broderick  that  she 
wished  to  purchase  the  premises,  when  Broderick  disclaimed^ 
having  any  claim  or  title  thereto.  He  was  then  aware  thal^ 
she  intended  to  purchase  the  lot  of  Braddick. 

8.  The  defendant,  relying  upon  this  disclaimer  of  Broderick,. 
purchased  the  lot,  and  paid  seven  hundred  dollars  for  it,  when' 
she  would  not  have  done  so  if  Broderick  had  not  made  sachi 
disclaimer. 

4.  When  Mr.  Broderick  stated  that  he  had  no  claim  or  title 
to  the  lot,  he  was  not  apprised  of  the  true  state  of  his  own  title,. 

*  and  in  making  such  statement  or  representation  to  the  dp 
fendant  he  did  not  intend  to  deceive  or  defraud  her. 

5.  Mr.  Broderick,  in  making  this  statement  or  representa* 
tion,  was  not  guilty  of  gross  carelessness  or  culpaUe  negli* 
gence. 

6.  The  defendant  was  not,  at  the  time^  she  purchased  ofi 
Braddick,  wholly  destitute  of  all  knowledge  of  the  true  state 
of  the  title  to  the  lot,  nor  of  all  means  of  acquiring  such, 
knowledge. 

Each  party  moved  for  judgment.  The  oourt  entered  judg** 
ment  for  the  plaintiff  in  accordance  with  the  general  verdict.- 
The  defendant  applied  to  the  court  for  a  new  trial,  which  ap*' 
plication  was  denied.  The  appeal  is  from  this  (Hrder,.and  also^ 
firom  the  judgment. 

Several  points  are  made  on  the  part  of  the  appellant  on 
which  she  relies  for  a  reversal  of  the  judgment. 

1.  It  is  claimed  on  the  paxt  of  the  appellant  thatfibe  wasi 
competent  as  a  witness  to  testify  on  her  own  behalf  as  to 
declarations  and  statements  made  to  her  by  Broderick^  notK 
withstanding  he  had  departed  this  life  previous  to  the  triaL 

By  section. ad2.of  the  practioe-  act,  in  force  at  the  time  of 
the  trial,  paiAies  as  well  as  strangers  in  interest  ta  the^  oontto- 
versy  were  cmnpetent:  as  wntnasseB^  except  aa  oUwrwisa  pnK 
vided  in  that  act 
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The  three  hundred  and  ninety-third  section  of  the  act  jnto* 
▼idee  that  no  person  shall  be  allowed  to  testify,  under  the 
provisions  of  the  next  previous  section  where  the  adverse  party, 
or  the  party  for  whose  immediate  benefit  the  action  or  proceed- 
ing is  prosecuted  or  defended,  is  the  representative  of  a 
deceased  person,  when  the  facts  to  be  proved  transpired  before 
the  death  of  such  deceased  person. 

The  point  here  presented  may  not  be  particularly  material 
in  this  case,  inasmuch  as  the  jury  by  their  special  verdict 
found  the  facts  in  every  essentially  important  particular  to  be 
as  the  defendant  sought  to  establish  them  by  her  own  testa- 
mony.  But,  notwithstanding,  the  question  is  one  of  much 
practical  importance  in  the  administration  of  justice,  and  we 
deem  it  proper  to  dispose  of  it  now  that  it  is  before  us. 

The  import  and  effect  of  the  word  "representative"  is  the 
question  to  be  determined  in  the  disposition  of  the  exception 
taken  to  the  ruling  of  the  court,  sustaining  the  objection  to 
the  competency  of  the  defendant  as  a  witness  in  her  own  be- 
half. This  statute  is  an  innovation  upon  the  rule  of  the  com- 
mon law,  which  refuses  to  permit  any  person,  even  under  the 
sanction  of  an  oath,  who  has  an  interest  in  the  event  of  a  suit, 
to  give  evidence  in  support  of  such  interest.  This  rule  of 
exclusion  was  founded  on  the  known  infirmities  of  human 
nature,  which  is  often  too  weak  to  be  restrained  by  religious  or 
moral  obligations,  when  tempted  in  a  contrary  direction  by 
temporal  interests:  1  Stark.  Bv.  83.  The  law,  as  it  stood  be- 
fore the  enactment  of  statutes  rendering  parties  to  actions 
competent  as  witnesses,  either  for  or  against  themselves,  and 
the  reasons  existing  as  the  foundation  of  the  law,  are  not  to  be 
disregarded  in  the  consideration  of  such  statutes.  The  old 
and  the  new  laws  are  to  be  compared  in  pari  materia^  if  neces- 
sary, in  order  to  ascertain  the  design  of  the  law-making  power, 
and  the  scope  and  objects  of  the  statute  to  be  construed. 

In  1851,  the  rule  of  the  common  law  on  this  subject  was 
changed  so  far  as  to  render  competent  as  witnesses  persons 
interested  in  the  event  of  the  action,  other  than  parties  or  per- 
sons for  whose  immediate  benefit  the  action  might  be  prose- 
cuted or  defended:  Practice  Act  of  1851,  sees.  392,  393. 
By  that  act  a  party  could  examine  the  adverse  party,  who 
thereby  became  competent  as  a  witness  on  his  own  behalf,  if 
he  elected  so  to  do;  but  if  he  testified  to  new  matter  not  re- 
sponsive to  the  inquiries  put  to  him  by  the  party  who  called 
him,  or  not  necessary  to  explain  or  qualify  his  answer  thereto, 
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or  to  diflcharge,  when  his  answer  would  charge  himself^  then 
his  adversary  might  offer  himself  as  a  witness,  on  his  own 
behalf,  as  to  such  new  matter:  Id.,  sees.  41&-421.  In  1854 
(Laws  of  1854,  p.  84),  it  was  provided  that  "parties  may  be  witr 
nesses  on  their  own  behalf  when  the  action  is  brought  for  the 
settlement  of  or  in  relation  to  the  business  and  accounts  of  a 
copartnership  then  existing,  or  which  had  previously  existed 
between  them,  to  prove  vouchers  or  items  of  an  amount  under 
one  hundred  dollars."  In  1861  (Laws  of  1861,  p.  522),  the  act 
was  so  amended  as  to  permit  a  party  to  an  action  to  be  exam* 
ined  as  a  witness  in  his  own  behalf,  under  certain  limitations 
and  regulations.  One  limitation  was  that  "  such  examination 
shall  not  be  had,  nor  shall  any  other  person  for  whose  imme- 
diate benefit  the  same  is  prosecuted  or  defended  be  so  exam- 
ined, unless  the  adverse  party  or  person  in  interest  is  living, 
nor  when  the  opposite  party  shall  be  the  assignee,  administra- 
tor, executor,  or  legal  representative  of  a  deceased  person." 

In  1863  (Laws  of  1863,  p.  70),  the  legislature  again  amended 
the  act,  making  parties  competent  witnesses,  except  that  *'no 
person  shall  be  allowed  to  testify  ....  when  the  adverse 
party,  or  the  party  for  whose  immediate  benefit  the  action  is 
prosecuted  or  defended,  is  the  representative  of  a  deceased 
person,  when  the  facts  to  be  proved  transpired  before  the  death 
of  such  deceased  person." 

It  is  manifest  from  the  legislation  on  the  subject,  that  the 
policy  of  opening  the  door  to  the  admission  of  parties  as  wit- 
nesses, to  testify  generally  in  their  own  cases,  has  been  con- 
templated with  no  Ught  degree  of  apprehension;  and  to  guard 
against  the  mischiefs,  and  to  secure  the  benefits  arising  from 
the  change  of  the  law,  the  legislature,  in  respect  to  it,  provided 
as  amply  as  practicable  to  place  the  parties  on  an  equality. 

By  the  act  of  1861,  the  party  who  proposed  to  become  a  wit- 
ness was  required  to  give  his  adversary  notice  of  the  particular 
matters  concerning  which  he  intended  to  give  evidence,  that 
the  adverse  party  might  be  prepared  to  meet  it  by  his  own  tes- 
timony or  that  of  other  witnesses;  and  even  with  this  protec- 
tion against  surprise,  a  party  was  not  permitted  to  become  a 
witness  in  his  own  behalf  unless  the  adverse  party  was  living, 
nor  where  he  might  be  an  assignee,  administrator,  executor,  or 
legal  representative  of  a  deceased  person.  The  change  eflected 
by  the  amendment  of  1863  seems  to  have  been  intended  to 
dispense  with  the  necessity  of  the  notice  required  under  tbo 
law  as  it  stood  previously,  and  yet  to  retain  in  substanoe  tha 
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portion  of  it  which  disabled  one  party  from  testifying  concern* 
ing  matters  of  which  the  other,  as  the  representative  of  a  de^ 
ceased  person,  could  not  be  presumed  to  have  any  knowledge. 
In  the  act  of  1861,  the  words  "  assignee,  executor,  administra- 
tor, or  legal  representative  "  are  employed;  while  in  the  act  of 
1863,  in  the  place  of  these,  the  word  "  representative  "  is  tho 
only  term  used;  and  it  is  insisted  on  the  part  of  the  appellant 
that  this  term  is  alone  descriptive  of  the  executor  or  adminis- 
trator of  a  deceased  person.  If  this  construction  of  the  amend- 
ment of  1863  be  proper,  it  would  seem  that  the  words  "  legal 
representative,"  in  the  former  act,  were  meaningless;  for  what 
is  the  difference  between  the  terms  '^  representative "  and 
"legal  representative,"  as  used? 

In  Orand  Gulf  R,  R.  &  Banking  Co.  v.  Bryan,  8  Smedes  &  M. 
275,  Mr.  Chief  Justice  Sharkie  said:  '^  In  legal  parlance,  the  ex- 
ecutor or  administrator  is  most  commonly  called  the  legal  rep- 
resentative." And  in  the  same  case  he  denied  that  the  terms 
"legal  representative  "  were  limited  to  this  use  alone,  saying: 
"  In  regard  to  things  real,  the  heir  is  also  the  legal  representa- 
tive, and  BO  is  the  devisee,  who  takes  by  purchase  ";  and  that 
"  an  assignee  or  grantee  is  a  legal  representative  of  the  assignor 
or  grantor  in  regard  to  the  thing  assigned  or  granted  ";  and  he 
also  said  that ''  general  expressions  in  law  must  be  construed 
to  have  a  general  application,  unless  there  be  a  clear  indica- 
tion that  they  were  intended  to  be  used  in  a  restricted  sense. 
Representative  is  one  who  exercises  power  derived  from  an- 
other. A  purchaser  derives  his  power  over  the  estate  from  Im 
vendor":  Phdpa  v.  Smithy  15  HI.  574. 

We  are  of  opinion  that  the  word  "representative"  in  the* 
amendment  of  1863  was  intended  by  the  legislature  to  desig- 
nate the  executor  or  administrator  of  a  deceased  person,  and 
also  the  person  or  party  who  had  succeeded  to  the  right  of  the 
deceased,  whether  by  purchase  or  descent,  or  operation  of  law. 
Any  other  construction  would  leave  the  purchaser  of  an  estate 
from  a  grantor,  who  subsequently  died,  in  a  worse  condition 
than  the  grantor's  executor  would  be,  had  no  conveyance  of 
the  estate  been  made.  There  is  no  reason  why  the  plaintiff  in 
this  case  should  be  exposed  to  the  interested  testimony  of  the 
adverse  party  more  than  that  the  executor  of  the  deceased 
grantor  should  be,  had  the  property  in  controversy  been  a  por- 
tion of  the  estate  committed  to  his  charge.  We  do  not  think 
the  point  one  of  serious  doubt.  If  it  were  so,  the  construction 
we  give  to  the  word  "  representative  "  is  reasonable  and  equi- 
table, and  therefore  should  be  adopted. 
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2.  The  defendant  <daim8  that  the  special  verdict  1b  inconsit- 
tent  with  the  general  verdict,  and  that  by  the  special  verdict  she 
WMB  and  ie  entitled  to  judgment;  and  the  doctrines  of  the  law 
«f  estcqypel  in  pais  are  relied  on  as  requiring  a  judgment  for 
the  defendant.  On  the  part  of  the  plaintiff  it  is  maintained 
that  neiliier  the  facts  pleaded  by  the  defendant  nor  the  find- 
ings of  the  jury,  as  contained  in  their  special  verdict,  author- 
ise a  judgment  different  fix>m  that  given  and  entered  in  the 
case. 

Estoppels  in  pais  seem,  in  their  common-law  origin,  to  have 
arieen  only  in  the  case  of  those  solemn  and  peculiar  acts  to 
which  the  law  gave  the  power  of  creating  a  right,  or  passing 
an  estate,  and  to  which  the  law  attached  as  much  efficacy 
and  importance  as  to  matters  appearing  either  by  deed  or  of 
record.  Mere  acts,  statements,  or  admissions  of  a  party,  when 
not  made  or  performed  under  seal,  of  record,  or  in  the  course 
of  some  of  those  acts  to  which  peculiar  authority  was  attached 
by  the  law,  were  not  considered  as  estoppels,  and  had  no  other 
weight  than  that  of  evidence,  more  or  less  strong,  but  which 
might  be  explained  or  rebutted. 

By  the  rules  of  the  common  law  an  estopi)el  by  deed  or  by 
matter  of  record  must  be  specially  pleaded,  unless  the  circum- 
fiftances  be  such  as  to  prevent  it  &om  being  placed  on  the 
record  by  a  plea:  Yowng  v.  Raincocky  7  Com.  B.  310;  Howard 
V.  MitcheUy  14  Mass.  242;  Bartkolomew  v.  Candee^  14  Pick.  167. 
On  the  other  hand,  estoppels  by  matters  in  pour,  of  a  nature 
of  which  courts  of  law  would  take  cognizance,  could  be  relied 
on  in  evidence  as  conclusive  without  being  pleaded  by  way  ol 
estoppel:  Sanderson  v.  CoUman^  4  Man.  &  G.  209;  Darlinfftort 
V.  Pritchard,  4  Id.  783. 

But  equitable  estoppels  in  pais^  generally,  if  not  universally, 
are  applied  to  prevent  injury  which  would  ensue  to  one  from 
the  acts  or  declarations  of  another,  were  he  permitted  to  gain< 
say  the  truth  of  such  acts  and  declarations.  The  principle  is 
invoked  and  applied  for  the  prevention  of  fraud,  or  that  which 
is  tantamount  thereto,  on  the  one  side,  and  injury  on  the  other; 
and  it  is  but  just,  and  is  in  accordance  with  the  rules  of  plead* 
ing  in  equity  cases,  that  the  party  relying  upon  an  equitable 
estoppel  in  pais  should  inform  the  adverse  party  of  the  nature 
of  the  cause  of  action  or  defense  which  he  will  be  obliged  to 
meet.  To  do  this,  he  must  plead  it  with  the  same  fullness 
and  particularity  as  is  required  in  cases  involving  like  sub- 
jects of  inquiry  in  suits  of  equity:  Brinekerhoff  y.  Lcumng^  4 
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Joims.  Ch.  70  [a  Ako.  Dec.  538];  ArgusUo  v.  EdiikgeTy  IQ  Gal. 
150;  iMtfode  v.  Barthj  19  Id.  660;  Downsr  x.  SmitK  24  Id. 
114;  Blum  v.  JZoftertoofH  24  Id.  127;  Clarke  y.  Huber,  25  Id. 
503. 

The  answer  does  not  show  by  averments  that  Brodick 
was,  at  the  time  of  the  conversation  between  him  and  the  de* 
fendanty  apprised  of  the  true  state  of  hiB  own  title,  nor  that, 
he  made  the  statements  and  representations  imputed  to  him« 
and  found  hy  the  jury,  with  the  intention  to  deceive  or  defraud 
the  defendant,  or  witii  such  carelessness  and  culpable  negli- 
geooe  aa  to  amount  to  a  constructive  fraud;  nor  that  the  de- 
faidant  was  without  knowledge  of  the  true  state  of  the  title 
to  the  premises,  or  without  the  means  of  readily  acquinng 
nch  knowledge,  when  she  purchased  of  Braddick. 

Some  d  these  facts,  at  least,  we  deem  material  and  essen- 
tial to  the  creation  of  an  equitable  estoppel  in  this  case;  but 
as  evidence  was  produced  on  the  trial  in  the  same  manner  aa 
if  these  facts  had  been,  properly  pleaded,  and  the  jury  have 
rendoed  a  special  verdict  which  negatives  such  £acts,  we  shall 
eoosider  the  case  upon  the  special  verdict  without  regarding 
the  objection  made  on  behalf  of  plaintiff  to  the  answer. 

Aoeording  to  the  modem  decisions  of  the  courts,  both  ia 
England  and  in  the  states  of  the  American  Union,  it  is  estab- 
lished that  wherever  an  act  is  done  or  statement  made  by  a 
party  which  cannot  be  contravened  or  contradieted  without 
fraud  on  his  part,  and  injury  to  others  whose  conduct,  without 
inult  on  their  part,  has  been  influenced  by  the  act  or  state- 
ment, the  character  of  estoppel  will  attach  to  what  would 
Qftherwise  be  mere  matter  of  evidence. 

la  Piekard  v.  Sears^  6  Ad.  &  E.  447,  Lord  Denman^  C.  J., 
aaid:  ^' Where  one,  by  his  words  or  eonduct,  willQiUy  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time." 
In  order  to  create  an  equitable  estoppel,  there  must  be  an  ad- 
mission intended  to  influence  the  conduct  of  the  man  with 
whom  the  party  is  dealing,  and  actually  leading  him  into  a 
line  of  conduct  which  would  be  prejudicial  to  hie  interest,  un- 
less the  party  estopped  be  cut  off  from  the  power  of  retraction. 
For  the  prevention  of  fraud,  the  law  holds  the  admission  to  be 
coochisive:  Cowen,  J.,  in  DezeU  v.  OdeU,  3  HiU,  219  [38  Am. 
Dee.  628].   It  was  held  in  the  same  case  by  Mr.  Justice  Bronson 
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tliat  to  constitute  an  estoppel  in  pais  against  a  party,  there 
must  be:  1.  An  admission  which  is"  clearly  inconsistent  with  the 
evidence  which  the  party  proposes  to  give,  or  the  title,  or  claim 
which  he  proposes  to  set  up;  2.  That  the  other  party  has 
acted  upon  such  admission,  and  will  be  injured  by  allowing 
the  truth  of  the  admission  to  be  disproved:  DezM  v.  OdeU^  8 
Hill,  221,  222  [38  Am.  Dec.  628];  WeUand  Canal  Co.  v.  Hatha^ 
way,  8  Wend.  483  [24  Am.  Dec.  51]. 

It  will  be  observed  that  in  the  decision  of  Lord  Denman,  to 
which  we  have  referred,  the  word  ''  willfully  '^  is  of  potent  im- 
port, and  is  made  to  characterize  the  act  of  the  wrong-doer  in 
effecting  the  injury  done;  and  in  all  the  cases  in  which  the 
<loctrine  of  equitable  estoppel  is  applied,  it  will  be  found  that 
it  rests  for  its  foundation  upon  the  equitable  principle  that  is 
«ver  invoked  for  the  prevention  of  the  mischievous  conse- 
quences of  fraud:  Copeland  v.  Copeland,  28  Me.  539,  540; 
Commontoealth  v.  Moltz^  10  Pa.  St  531  [51  Am.  Dec.  499]; 
Adams's  Eq.  151. 

In  BiddU  Bogga  v.  Merced  Mining  Co.,  14  Gal.  867,  868,  Mr. 
Chief  Justice  Field  held  that  to  the  application  of  the  principle 
of  equitable  estoppel,  "with  respect  to  the  title  of  property, 
it  must  appear:  1.  That  the  party  making  the  admismon  by 
his  declarations  or  conduct  was  apprised  of  the  true  state  of 
his  own  title;  2.  That  he  made  the  admission  with  the  ex- 
press intention  to  deceive,  or  with  such  carelessness  or  culpa- 
ble negligence  as  to  amount  to  constructive  fraud;  3.  That 
the  other  party  was  not  only  destitute  of  all  knowledge  of  the 
true  state  of  the  title,  but  of  the  means  of  acquiring  such 
knowledge;  4.  That  he  relied  directly  upon  such  admission, 
and  will  be  injured  by  aUowing  its  truth  to  be  disproved.'' 
And  he  further  said:  '*  There  must  be  some  degree  of  turpitude 
tn  the  conduct  of  a  party  before  a  court  of  equity  will  estop 
him  from  the  assertion  of  his  title."  We  are  satisfied  the 
learned  judge  who  pronounced  this  opinion  did  not  intend,  by 
the  language  employed,  to  hold  that  a  person  must  be  destitute 
of  all  possible  means  of  acquiring  knowledge  of  the  true  state  of 
the  title,  but  rather  of  all  convenient  or  ready  means  to  such 
«nd;  and  with  this  construction  we  accept  the  doctrine  de- 
clared in  that  case:  Whitaker  v.  WilliavM,  20  Conn.  104;  1  Story's 
Eq.  Jur.,  sec.  391 ;  Carpentier  v.  Thirtston,  24  Cal.  268. 

The  doctrine  of  estoppel  in  pais  should  not  be  too  readily 
extended,  when  the  efiect  of  it  is  to  divest  men  of  their  estates 
in  lands.    It  should  be  remembered  that  we  have  a  statute 
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which  makes  a  writing  essential  to  the  assignment  or  creation 
of  an  estate  in  real  property,  and  that  one  of  the  objects  of  such 
statute  was  to  render  estates  secure.  In  Parker  v.  Barker,  2 
Met.  423,  the  supreme  court  of  Massachusetts  held  that  a  parol 
stipulation  made  by  one  party,  and  acted  on  by  the  other,  will 
not  constitute  an  e8topi)el  with  reference  to  land,  unless  it  be 
attended  by  actual  fraud  or  concealment:  Clark  v.  Baker^  6 
Id.  461;  and  Brewer  v.  Boston  &  W.  R.  R.  Co.,  5  Id.  478  [39 
Am.  Dec.  694]. 

In  Jackson  v.  Sherman,  6  Johns.  21,  it  wan^held  that  parol 
declarations  are  inadmissible  to  prove  or  disprove  a  titie;  and 
in  JaekBon  v.  Vosburgh,  7  Id.  186  [6  Am.  Dec.  276],  that  like 
evidence  of  a  disclaimer  of  title  is  inadmissible.  This  rule 
cannot  be  too  closely  adhered  to,  and  a  departure  from  it  can 
ooly  be  justified  when  necessary  to  prevent  frauds,  against 
which  the  injured  party  could  not  guard  by  the  exercise  of 
pnq)er  diligence.  By  the  special  verdict,  it  is  found  that  the 
defsndant  was  not  destitute  of  all  knowledge  of  the  true  state 
of  the  title.  If  she  had  any  knowledge  respecting  it,  she  can- 
not juBtly  complain,  if  by  her  indifference  to  the  ordinary 
means  of  information,  she  &iled  to  become  fully  informed  of 
the  true  state  of  the  title.  VigUantibus  non  dormierUibus  jura 
subveniunt,  is  an  ancient  maxim  of  the  law.  and  forms  an  in- 
superable barrier  against  the  claim  of  an  improvident  pur- 
chaser, and  especially  so  when  such  claim  is  roade  against  one 
who  is  a  stranger  to  the  contract  between  the  vendor  and 
vendee:  2  Kent's  Com.  285;  1  Sugden  on  Vendors  and  Pur- 
chasers, 2;  Ferris  v.  Coover,  10  Cal.  632. 

The  case  of  Storrs  v.  Barker,  6  Johns.  Ch.  166  [10  Am.  Dec. 
316],  on  which  the  defendant  places  reliance,  does  not,  in  our 
judgment,  at  all  militate  against  the  doctrine  maintained  by 
the  decisions  which  we  have  cited,  but  may  be  cited  in  their 
support.  In  that  case  it  was  held  that  one  knowing  certain 
facts,  which  had  the  effect  to  create  a  title  in  himself  to  prop- 
erty, though  not  awaie  of  such  effect,  if  active  in  inducing  one 
wlu>,  to  all  appearances  had  a  titie  to  it,  to  sell  and  another  to 
purchase  it,  should  not  be  permitted  afterward  to  allege  his 
ignorance  of  the  law  in  attempting  to  recover  the  property  of 
the  purchaser.  In  the  case  here  referred  to,  both  parties 
ekdmed  firom  the  same  source, — the  one  through  a  devise 
made  by  a  feme  covert,  which  was  void,  and  the  other  as  her 
heir  at  law.  The  heir  at  law  recognized  for  years  the  devise 
as  valid,  and  as  passing  the  estate  to  Qie  devisee;  and  while 


168  Davis  v.  Davis.  [Cal. 

the  devisee  and  the  purchaser  were  negotiatiDg  in  respect  to 
the  matter,  which  lasted  through  several  weeks,  he  repeatedly 
advised  the  one  to  sell  and  the  other  to  buy,  declaring  that  he 
considered  the  title  under  the  will  good  (pp.  167, 172);  and 
for  three  years  thereafter  permitted  the  purchaser  to  make 
improvements  and  exercise  acts  of  ownership  upon  the  land 
without  interposing  any  claim  as  the  heir  at  law,  founded  on 
the  invalidity  of  the  devise.  Chancellor  Kent,  after  referring 
to  these  circumstances,  said:  "If  the  case  rested  upon  these 
facts  alone,  it  w^old  fall  within  the  rule  of  equity,  that  when 
one  having  title  acquiesces  knowingly  and  freely  in  the  dis- 
position of  his  'property  for  a  valuable  consideration  by  a  per- 
son pretending  to  title,  and  having  color  of  title,  he  shall  be 
bound  by  that  disposition  of  the  property;  and  especially  if 
he  encourages  the  parties  to  deal  with  each  other  in  such  sale 
and  purchase.  It  is  rarely  that  a  mistake  in  point  of  law,  with 
full  knowledge  of  all  the  facts,  can  afford  ground  for  relief  or 
be  considered  as  a  sufficient  indemnity  against  the  injurious 
consequences  of  a  deception  practiced  upon  mankind;  and  if 
the  person,  as  in  this  case,  is  not  merely  silent  and  passive, 
but  gives  explicit  confirmation  to  the  title  of  the  party  in  pos- 
session, and  encourages  him  to  sell,  and  encourages  the  pur- 
chaser to  buy,  the  case  is  greatly  altered,  and  equity  and  policy 
equally  dictate  that  he  and  not  the  purchaser  ought  to  suffer. 
His  ignorance  of  the  law  ought  not  to  protect  him  from  the 
rule  of  equity If  he  may  be  allowed  to  plead  his  volun- 
tary ignorance  in  destruction  of  equitable  rights,  growing  out 
of  his  own  acts  and  assertions,  the  grossest  impositions  and  the 
greatest  fraud  might  be  practiced  with  impunity." 

The  statement  which  the  jury  have  found  that  Broderick 
made,  to  the  effect  that  he  had  no  claim  to  the  lot,  was  a  mis- 
take of  fact  which  the  jury,  upon  all  the  evidence  before  them, 
say  was  not  made  with  any  intent  to  deceive  or  defraud  the 
defendant,  nor  with  gross  carelessness  or  culpable  negligence; 
and  we  think  it  would  be  carrying  the  doctrine  of  estoppel  in 
pais  to  an  extent  that  would  encourage  the  grossest  frauds  and 
perjuries,  and  would  result  in  many  instances  in  divesting  the 
owner  of  his  title  and  transferring  it  to  another,  upon  evidence 
of  declarations  unwittingly  and  innocently  made,  were  we  to 
hold  that  the  facts  found  by  the  jury  create  an  estoppel 
against  the  plaintiff's  assertion  of  his  title  to  the  demanded 
premises. 

We  may  say  in  respect  to  parol  evidence  of  the  declarations 
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and  admiseions  of  persons  made  long  anterior  to  the  trial, 
upon  which  an  estoppel  in  pais  may  be  sought  to  be  founded, 
that  it  cannot  be  too  carefully  scrutinized  hy  courts  and  juries. 
In  all  cases,  it  is  the  most  dangerous  species  of  evidence  that 
can  be  admitted  in  a  court  of  justice,  and  the  most  liable  to 
aboae.  In  most  cases,  it  is  impoBsible,  however  honest  the  wit- 
ness may  be,  for  him  to  give  the  exact  words  in  which  the 
declarataon  or  admission  was  made.  Sometimes  even  the 
tensposition  of  the  words  of  a  party  may  give  a  meaning 
entirely  different  from  that  which  was  intended  to  be  con- 
veyed. The  slightest  mistake  or  failure  of  recollection  may 
totally  alter  the  effect  of  the  declaration  or  admission.  And 
more  than  this,  it  is  most  unsatssCsctory  evidence  on  account 
of  the  fieuiility  with  which  it  may  be  fabricated,  and  the  impos- 
sibility, generally,  of  contradicting  it  when  false:  Law  v.  Mer- 
rib,  6  Wend.  277;  Jackson  v.  Sh€rmanj  6  Johns.  21;  Lench  v. 
iMdi,  10  Ves.  517;  Cleavland  v.  BurUm,  11  Vt  139;  SneUing 
V.  UiUrhack,  1  Bibb,  611  [4  Am.  Dec.  661];  Morris  v.  Morris, 
2  Id.  311;  Barnard  v.  Floumoy,  4  J.  J.  Marsh.  102;  Perry  v. 
GtrbeaUj  6  Martin,  N.  S.,  18. 

3.  The  defendant  requested  the  court  to  give  certain  instruc- 
tions to  the  jury,  which  were  refused,  and  now  assigns  this 
action  of  the  court  as  erroneous. 

The  first  requested  instruction  was,  '^  that  where  two  inno- 
cent parties  must  suffer,  that  party  who  had  been  the  cause  ol 
another's  loss  must  lose." 

In  Liclbarrow  v.  Mcuon,  2  Term  Rep.  70,  Mr.  Justice  Ashurst 
said:  '^  Wherever  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  who  enabled  such  third  person  to  occa- 
nm  the  loss  must  bear  it."  But  great  caution  should  be  ex- 
ercised in  aj^lying  this  principle,  and  the  court  should  be 
satisfied  that  the  case  is  one  calling  for  its  application,  before 
the  question  is  submitted  to  the  jury,  as  to  which  of  the  par- 
ties is  entirely  in  delicto.  The  instruction  requested  is  am- 
biguous if  not  entirely  unintelligible.  It  does  not  inculcate  the 
doctrine  enunciated  by  Mr.  Justice  Ashurst  In  legal  contem- 
plation the  person  who  causes  a  loss  to  another  is  not  innocent; 
and  it  would  have  been  improper  for  the  court  to  have  charged 
the  jury  that,  both  parties  being  innocent,  one  of  them  could 
be  found  guilfy  of  a  wrong  to  the  other. 

The  second  requested  instruction  was,  ^'  that  the  grant  made 
by  Geary  to  Broderick  and  Kohler  was  not  recorded  in  August 
1868,  00  aa  to  impart  notice  to  defendant" 
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If  the  fact  of  constructive  notice  to  the  defendant  of  the 
existence  of  this  grant  had  any  bearing  on  the  case,  the  nUing 
of  the  court  refusing  this  charge  is  justified  by  the  case  of 
Touchard  y.  Keyea^  21  Cal.  202,  and  the  statutes  referred  to 
therein. 

The  third  requested  instruction — '^that,  as  the  loss  stood, 
and  was  construed  by  the  supreme  court  of  CaUfomia  in  Au- 
gust, 1853,  and  prior  thereto,  D.  C.  Broderick  had  no  title  to 
lot  1,090" — was  irrelevant  to  any  question  before  the  jury, 
and  the  court  was  right  in  refusing  the  request. 

The  fourth  requested  instruction — ^'that  a  man  claiming 
to  own  land  was  bound  to  know  the  state  of  his  own  title" — 
was  properly  refused,  because  such  is  not,  in  all  cases,  the 
law.  The  case  of  Storrs  v.  Barker^  6  Johns.  Ch.  166  [10 
Am.  Dec.  316],  cited  in  support  of  the  doctrine  of  the  in- 
struction, goes  no  further  than  to  hold  that  the  presumption 
is,  that  every  one  is  acquainted  with  his  own  rights,  provided 
he  has  had  reasonable  opportunity  to  know  them. 

The  exceptions  taken  to  the  general  charge  of  the  court  have 
already  been  disposed  of  in  the  consideration  of  the  several 
questions  examined,  and  it  is  unnecessary  to  notice  them  in 
detail. 

4.  The  last  point  made  on  the  part  of  the  defendant  is,  thai 
the  plaiutiff's  cause  of  action  was  barred  by  the  statute  of  limi- 
tations. 

The  transcript  of  the  record  contains  this  statement:  '^  Pro- 
ceedings for  confirmation  of  pueblo  title  considered  in  evidence, 
by  which  it  appeared  that  the  city  of  San  Francisco  had,  un- 
der the  act  of  Congress  on  that  subject,  petitioned  the  United 
States  board  of  land  commissioners,  in  the  year  1863,  by  peti- 
tion  in  due  form  for  a  confirmation  of  the  pueblo  land,  claim- 
ing the  same  under  grant  and  the  laws  and  proceedings  of  the 
Mexican  government,  and  which  land  embraced  the  land  in 
controversy  in  this  action,  and  that  said  claim  is  now,  on  due 
proceedings,  prosecuted  on  appeal  pending  and  yet  undeter- 
mined in  the  district  court  of  the  United  States  for  the  north- 
ern district  of  California,  and  that  no  final  confirmation  has 
yet  been  made  therein." 

By  the  sixth  section  of  the  statute  of  limitations  (Wood's 
Digest,  46),  an  action  may  be  maintained  by  a  party  claiming 
real  estate,  or  the  possession  thereof,  under  title  derived  from 
the  Spanish  or  Mexican  governments,  or  the  authorities  thereof 
if  such  action  be  commenced  within  five  years  from  the  time 
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of  the  final  confirmation  of  such  title  by  the  government  of  the 
United  States,  or  its  legally  constituted  authorities. 

In  Johnson  v.  Van  Dycky  20  Cal.  228,  the  court  held  that  the 
"final  confirmation"  to  which  the  act  of  Congress  of  1851 
refisrs,  is  the  final  adjudication  of  the  tribunals  of  the  United 
States  upon  the  validity  of  the  title  of  the  claimant  under  the 
Mexican  grant;  that  until  the  survey  which  follows  such  adju- 
dication is  made  and  approved,  the  title  is  not  definitively  con- 
firmed to  any  particular  premises;  that  the  confirmation  to 
which  the  act  of  this  state  refers  is  the  definitive  confirmation; 
and  that  the  statute  of  limitations  begins  to  run  only  from  the 
time  the  patent  may  be  issued:  Richardson  v.  Williamaonf  24 
Cal.  289. 

'thus  the  statute  and  the  authorities  cited  and  referred  to 
•etUe  this  point. 

We  have  noticed  every  question  presented  on  the  part  of  the 
appellant,  and  the  conclusion  to  which  we  have  arrived  is,  that 
there  is  no  cause  for  disturbing  the  judgment  rendered. 

Judgment  affirmed. 

DooTBiNB  ov  BnoppBL  DT  PiUB  wiU  be  fooad  maoh  disooaied  in  the  Ameri- 
mn  Deeisiona.  Tbe  roles  laid  down  m  the  prineipel  oaae  in  relation  thereto 
wiU  be  found  aopported  by  and  iUnatrated  in  the  following  eaaea:  TUu$  ▼. 
Mane,  63  Am.  Deo.  606;  McAfffrijf  y.  Oommen^  70  Id.  57;  BeaupUind  y.  Me- 
KeeM,  70  Id.  115;  MiiehOl  r.  Reed,  70  Id.  647;  Woode  ▼.  Kirk,  61  Id.  614; 
Brgam  t.  Bamhm,  68  Id.  340;  TkraU  ▼.  LcOkrop,  73  Id.  306;  SamuUreon  ▼. 
BaBamee,  67  Id.  218;  Drewr.  KbtUfaO,  80  Id.  163;  CciUhoeUy.  Auger,  77  Id. 
515,  and  the  notea  to  theae  caaea. 

PLBannio  Fiuns  GoHflEnromro  Bsioppxl  ni  Pad:  See  CaHwcU  v.  Auger, 
TJ  Am.  Deo.  515^  and  note. 

Whxrb  Ohb  or  Skvxbal  Inkociht  Pabties  must  Sutfer,  the  loss  should 
bU  on  the  one  by  whom  it  was  oocaaioned.  For  a  ease  in  which  this  rule  was 
applied,  see  Titue  v.  Morte,  63  Am.  Deo.  666. 

Thk  nuRozPAL  GABS  18  CITED,  and  the  doctrine  of  equitable  estoppels  and 
•atqppeb  la  pade  diaonaaed  at  length,  with  oondnaiaiia  similar  to  thoae  arrired 
at  therein,  in  BowmtmY.  Cudworih,  31  OaL  148-153;  WUaon ▼.  Caetro,  31  Id. 
120-438;  Ltm  ▼.  Skartaer,  31  Id.  487-494;  McAm  Boffs.  T.  Co,  v.  BoeUm  T. 
Co.,  37  Id.  4(MK);  MarUnY.  Zellerbadt,  38  Id.  300-315;  Flege  v.  Oarvey,  47 
Id.  SH;  Ha^  ▼.  JMnfftton,  34  Mich.  393;  Henahaw  y.  BieeeU,  18  Wall.  271; 
ryOf  ▼.  iffmttA,  4  Saw.  26;  SmUkY.  Pcm^,  44  CaL  166;  BieiY.  Laufrence,  9$ 
Id.  142;  SweeaepY.  OoOine,  40  Iowa,  543;  BraniY.  Virginia  C,  A  I.  Co.,  93 
U.  8.  336.  The  principal  case  ia  alao  cited,  and  the  competency  of  witnesses 
■nder  the  statate  relating  to  "repreaentatiTea  of  a  deceased  person,"  and 
who  are  indnded  therein,  diacnased  in  ^ItKa^  ▼.  ^8%ato,  33  OaL  425^446;  and 
Stmerke  t.  BUm,  36  Id.  489-512;  who  are  repreaentaidyes:  See  WanUieg  y. 
Crook,  ZIfA.VS0iMa9^MHY.  Bradford,  43  Cal.  629;  Kmg  y.  Haneg,  46  Id. 
MIL    It  ia  again  oHed  to  the  point  that  the  statate  of  limitations  does  not 
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bflgia  to  run  agfttnst  laudi  iudaded  in  Mextcwi  gnnU  until  after  they  h»v«> 
been  confirmed,  and  a  patent  issued,  in  Hills  v.  Sherwood^  33  GaL  474-479;  and 
BaJtndd  ▼.  AguXtar^  43  Id.  291-294;  Tounger  v.  PagkB^  60  Id.  621;  O'Cbnnor  ▼. 
#6^03  Id.  11. 


Gallakd  u  Jaokhan. 

126  CASirOBMIA,  79.J 

As/her  LViov  ow  InsTBCTMXifTa. — FfauntiiBr  who  prodooea  in  eridanoe  a  deed 
as  a  mnniment  of  his  title,  vfaioh  appears  upon  its  face  to  have  been 
altered  in  a  particular  material  to  his  interests  and  to  the  prejndioe  ol 
the  defendant,  mnst  establish  by  satisfactory  evidence  that  the  alteratLon 
was  made  at  the  time  the  instmment  was  executed,  or  it  will  be  given 
effect  to  as  it  read  before  the  alteration  was  made. 

Rboital  of  CSonsidsration  mot  CS0NCLDBIV& — Recital  of  payment  of  val- 
uable oonaideraticm  in  a  deed  to  plaintiff  who  claims  as  innocent  pur- 
chaser without  notice  of  a  prior  deed  to  defendant^  does  not  prove  Buoh 
consideration  as  between  plaintiff  and  defendant.  Such  recitals  are  not 
evidence  against  strangers,  nor  against  one  claiming  under  the  party  exe- 
cuting the  reciting  deed  by  title  prior  thereto,  or  adversely  to  him,  bat 
only  against  those  claiming  under  him  by  title  subsequent. 

ArrER  Graivtor  has  ongb  Parted  with  All  his  iMTSBBor  or  Lamd  to 
Omb,  bt  Deed,  he  can  make  no  admission  by  deed  or  otherwise  that 
would  be  binding  on  his  first  grantee. 

lioTicB  OF  Prior  Umrbcordsd  Deed. — When  a  subsequent  purchaser  whose 
deed  is  recorded  had  notice  at  the  time  of  his  purchase  of  some  kind  of 
a  prior  conveyance  from  his  grantor,  even  if  he  did  not  know  iHiat  kind 
of  a  conveyance  it  was,  whether  of  an  estate  for  years  or  in  foe-sinipls^ 
he  cannot  claim  as  an  innocent  purchaser. 

The  opiDioa  states  the  case. 

Rhodes  and  Cadwalader^  for  the  appellants 

Long^  Edwards^  and  Hereford  and  WUliami^  for  the  respond- 
ents. 

By  Court,  Cubbet,  J.  This  action  was  brought  to  recover 
the  possession  of  the  second  story  of  a  brick-house  in  the  town 
of  Tehama,  in  the  county  of  Tehama  and  was  tried  by  the 
court  without  a  jury.  Both  parties  claimed  the  demanded 
premises  from  one  J.  M.  Betts,  as  the  common  source  of  title. 
The  facts  as  they  are  found  by  the  court  are  in  substance  as 
follows,  viz.:  J.  M.  Betts  was  the  owner  of  a  lot  of  land  in  the 
town  of  Tehama,  and  sold  a  portion  of  it  to  S.  H.  Depuy.  By 
mistake  the  whole  lot  was  described  in  the  deed  of  conveyance 
instead  of  only  the  portion  intended  to  be  conveyed.  This 
deed  was  recorded.  Depuy  and  Betts  then  entered  into  a  con- 
tract, by  which  Depuy  undertook  to  erect,  upon  the  land  sold 
and  intended  to  be  conveyed  to  him,  a  hotel,  and  upon  the 
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other  portioii  of  the  lot  a  store.  By  tiiis  contract,  Depny  was 
to  have  the  seoond  story  of  the  store  btdlding,  to  be  used  as  % 
part  of  the  hotel.  The  contract  was  performed  by  Depuy. 
The  hotel  proper  and  the  store  were  divided  by  a  party-wall, 
the  center  of  which  was  understood  to  be  the  dividing  line 
between  the  store  and  hotel.  The  entrance  to  the  second  story 
of  the  store  was  through  the  hotel. 

After  the  store  had  been  erected,  and  the  hotel  was  in  pro- 
cess of  erection,  the  mistake  in  the  conveyance  was  discovered. 
Depuy  then  conveyed  by  deed  to  Betts  the  land  on  which  the 
store  had  been  erected,  making  the  center  of  the  division  wall 
between  the  store  and  hotel  the  line  of  boundary  between  the 
two  parcels  of  land,  and  Betts,  in  pursuance  and  fulfillment  of 
his  contract  with  Depuy,  conveyed  by  deed  to  Depuy  the 
second  story  of  the  store.  This  deed  bears  date  November  27, 
1859,  and  it  was  first  recorded  in  April,  1862.  The  deed  from 
Depuy  to  Betts  was  originally  dated  the  "twenty-seventh" 
day  of  November,  1859,  but  it  appeared  at  the  trial  that  the 
word  ^'seventh"  had  been  partially  erased,  and  the  word 
"  eight "  written-over  it,  followed  by  the  figures  '*  28  "  inclosed 
in  a  parenthesis.  This  deed  was  acknowledged  on  the  third 
day  of  December  follo?dng,  and  was  recorded  on  the  8th  of  the 
same  month.  As  recorded,  the  date  of  the  deed  appeared  to 
be  of  the  28th-of  November.  After  the  hotel  was  completed, 
Depuy  leased  it,  except  for  about  a  month  he  occupied  it  him- 
self, and  from  that  time  until  the  trial  it  was  used  as  a  hotel. 
The  defendant  was  occupying  it  when  this  action  was  com- 
menced. On  the  1st  of  February,  1862,  Betts  conveyed  by 
deed  to  the  plaintifTs  the  land  upon  which  the  store  was 
erected,  with  the  appurtenances.  In  this  connection,  the  court 
finds  that  the  plaintiffs  had  knowledge  that  Betts  executed  a 
conveyance  of  some  kind  to  Depuy  for  the  second  story  of  the 
store,  and  it  is  also  stated  to  be  clear  from  the  evidence  that 
the  two  deeds  of  November,  1859,  were  extended  as  a  matter 
of  {sLCt  to  be  but  one  transaction;  that  is  to  say,  that  Depuy 
should  reconvey  to  Betts  that  portion  of  the  land  which  he 
had  conveyed  by  mistake  to  Depuy,  and  Betts  should  convey 
to  Depuy  the  second  story  of  the  store  in  pursuance  of  his  con- 
tract to  do  so. 

The  statement  in  the  case  shows  that  the  plaintiffs'  deed 
was  recorded  on  the  10th  of  February,  1862,  and  the  deed  to 
Depuy,  under  which  the  defendant  claimed,  was  recorded  on 
the  14th  of  April  of  the  same  year. 
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Before  judgment  was  entered,  the  defendant  moved  for  judg« 
ment  in  his  favor,  on  the  finding  of  facts,  but  the  court  refused 
to  grant  the  motion,  and  gave  judgment  for  the  plaintiffs,  and 
from  this  judgment  this  appeal  is  taken. 

The  plaintiffs  based  their  rights  to  recover:  1.  On  the 
ground  that  they  had  the  only  title  to  the  demanded  prem- 
ises, for  the  reason  that  the  defendant's  lessor  conveyed  the 
same  to  Betts,  the  grantor  of  the  plaintiffs,  by  the  deed  of 
November,  1859,  which  they  contended  was  executed  and  de- 
livered on  the  28th  of  that  month;  and  2.  That  if  that  deed 
was  executed  and  delivered  on  the  27th  of  November,  and  the 
defendant's  lessor,  Depuy,  thereby  acquired  title  to  tiie  prem- 
ises in  controversy,  it  was  void  as  against  the  plaintiffs,  who 
claim  they  were  subpequent  purchasers  in  good  faith  and  for 
a  valuable  conFJde?ation,  from  the  common  grantor  of  the 
same  land,  and  (h&t  the  conveyance  to  them  was  first  duly 
recorded. 

The  defendiuC,  on  his  part,  claims  that  the  .two  conveyances 
executed  in  November,  1 859,  were  part  and  parcel  of  the  same 
transaction,  and  that  by  the  deed  from  Betts  to  Depuy  the 
latter  acquired  the  title  of  the  former  to  the  demanded  prem- 
ises, and  that  such  title  is  still  subsisting  and  paramount. 

1.  The  court  finds  thf.t  the  two  deeds  were  intended  by  the 
parties  to  be  but  one  tr/i  asaction,  and  we  are  satisfied  that  this 
finding  was  justified  >/  y  the  facts  disclosed.  The  deed  from 
Depuy  to  Betts  seeuj/  to  have  been  dated  originally  on  the 
27th  of  November,  */  hich  was  the  date  of  the  deed  from  Betts 
to  Depuy.  Whetr/.r  these  deeds  were  dated  on  the  same  day 
is  a  matter  of  sov/.  i/nportance,  as  disclosing  the  intention  of 
the  parties  the/jV/.  The  date  of  the  deed  from  Depuy  to 
Betts  appears  tj  ^jive  been  changed  to  one  day  subsequent  to 
its  original  dat<»,  but  by  whom  or  when  does  not  appear. 
This  deed  war>  u  muniment  of  the  plaintiffs'  title,  and  they 
must  be  pre&iTmed  to  have  been  aware  of  what  appeared  upon 
its  face  when  they  purchased  of  Betts,  and  we  think  this  pre- 
sumption must  be  regarded  as  conclusive.  They  produced  it 
in  evidence  bearing  the  appearance  upon  its  fiEu^e  of  having 
been  altered  in  a  particular  material  to  their  interest,  and  to 
the  prejudice  of  the  defendant.  It  was  therefore  incumbent 
on  them  to  establish  by  satisfactory  evidence  that  the  altera* 
tion  was  made  by  the  grantor,  or  by  his  authority,  before  the 
date  could  properly  be  deemed  as  of  the  28th  instead  of  the 
27th  of  the  month:  1  Qreenl.  Ev.,  sec.  564;  Practice  Act,  sec. 
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448.  If  the  execution  of  the  deed  by  Betts  was  on  the  27th, 
and  that  executed  by  Depuy  was  on  the  28th  of  the  month, 
and  cou]d  be  deemed  transactions  distinct  and  independent 
of  each  other,  wliat  motive  had  Betts  to  execute  the  deed  d 
the  27th?  He  had  long  before  then  conveyed  to  Depuy,  by 
mistake  it  is  true,  the  portion  of  the  lot  on  which  the  stoii 
was  erected.  Why  should  he  perform  the  idle  ceremony  d 
executing  a  deed  of  the  second  story  of  the  store  to  Depuy  when 
in  fact  Depuy  owned  it  at  the  time?  This  circumstance  is  one 
of  persuasive  force  in  ascertaining  the  intention  of  the  parties, 
and  a  strong  argument  in  support  of  the  date  of  the  deed  as 
originally  written.  We  are  therefore  led  to  the  conclusion 
that  by  this  deed  of  conveyance  Depuy  acquired  the  title  and 
interoBt  therein  described. 

2.  Assuming  that  Depuy  owned  the  second  story  of  the 
store,  and  that  he  or  his  tenant  under  him  had  the  right  to  its 
eqoyment  at  the  time  of  plaintiffs'  purchase,  it  remains  to 
inquire  whether  the  fiEkcts  found  authorize  the  conclusion  that 
the  plaintiffs  stand  in  the  position  of  subsequent  purchasers 
in  good  fEiith  for  a  valuable  consideration,  and  that  by  force 
of  the  statute  the  deed  of  Depuy  must  be  regarded  void  as 
against  the  plaintiffs  as  such  purchasers:  Laws  of  1850,  p.  252, 
sec.  26. 

The  court  fails  to  find  that  the  plaintiffs  paid  any  valuable 
consideration  for  the  premises  described  in  their  deed. 

The  recital  in  the  deed  from  Betts  to  plaintiffs,  of  the  re- 
ceipt of  a  valuable  consideration,  does  not  prove  it  as  between 
the  plaintiffs  and  defendant.  Such  recitals  are  not  evidence 
against  strangers,  nor  against  one  claiming  under  the  party 
executing  the  reciting  deed  by  title  prior  thereto  or  adversely 
to  him,  but  only  against  those  claiming  under  him  by  title 
subsequent:  Long  v.  DoUarhide^  24  Cal.  218. 

The  admissibility  of  a  recital  depends  upon  the  same  prin- 
ciple as  the  admissibility  of  a  declaration  of  the  person  exe- 
cuting the  reciting  deed.  Hence  in  general,  in  order  to 
determine  whether  a  recital  is  evidence  in  a  given  case  against 
a  party,  it  is  only  necessary  to  ascertain  whether  an  acknowl- 
edgment or  confession  of  the  person  who  executed  the  deed 
would  be  competent. 

In  Jacbon  v.  McCheiMy^  7  Cow.  861  [17  Am.  Dea  521],  Hr. 
Justice  Sutherland,  in  an  action  of  ejectment,  held  otherwise, 
saying  that  the  acknowledgment  in  a  deed  of  the  receipt  of  the 
<'onf>tderation  is  prima  facie  evidence  of  its  payment  until  im« 
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peached,  and  that  its  operation  is  not  confined  to  the  imme* 
diate  parties  to  the  deed,  but  extends  to  any  person  who  may 
seek  collaterallj  to  impeach  it  But  the  rule,  we  may  safely 
say,  is  otherwise  in  an  action  at  law  where  the  qnestion  is 
material,  as  well  as  in  a  suit  in  eqaity. 

In  Nolen  t.  Owyuy  16  Ala.  725,  the  court  held  that  thia  rule 
was  the  same  in  a  court  of  law  as  in  a  court  of  equity.  After 
a  grantor  has  once  parted  with  all  his  interest  in  land  by  deed 
to  one,  he  can  make  no  admission  by  deed  or  otherwise  that 
would  be  binding  on  his  first  grantee,  or  those  who  claim 
under  him:  Doe  t.  Beeves^  10  Id.  137;  McCain  v.  Wood^  4  Id. 
264;  Branch  Bank  y.  Kinuy,  5  Id.  12;  FaUtner  ▼.  Leithy  16 
Id.  9;  Sogers  y.  Hall,  4  Watts,  359;  Kimbatt  y.  Fenner,  12 
N.  H.  248;  Jewett  y.  Palmer,  7  Johns.  Ch.  65  [11  Am.  Deo. 
401];  Storey  y.  Windsor y  2  Atk.  680;  ColUm  y.  Seavey,  22  Cal. 
496;  Willard's  Eq.  Jur.  253. 

It  is  found  by  the  court  that  the  plaintiffs  knew  that  BettM 
executed  a  conyeyance  of  some  kind  for  the  second  story  of 
the  store  to  Depuy.  This  being  so,  they  cannot  justly  claim 
that  they  stand  protected  by  the  statute,  because  their  case 
does  not  come  within  its  letter  nor  its  spirit  It  matters  not 
that  they  did  not  know  the  kind  of  conyeyance  which  Depuy 
had  receiyed  from  Betts, — whether  it  was  for  an  estate  for 
years  or  in  fee-simple  absolute. 

In  Jackson  y.  Burgottj  10  Johns.  460  [6  Am.  Dec.  849],  Mr. 
Chief  Justice  Kent  said :  "  It  may  be  assumed  as  a  settled  prin- 
ciple in  the  English  law,  that  when  a  subsequent  purchaser, 
whose  deed  is  registered,  had  notice  at  the  time  of  his  purchase 
of  a  prior,  unregistered  deed,  the  prior  deed  shall  haye  the  pref- 
erence, for  the  object  of  the  register  is  to  giye  notice  to  subse- 
quent purchasers;  and  in  the  case  stated,  the  object  of  the  act  is 
answered,  and  his  purchase  under  such  circumstances  is  a 
fraud.  It  is  considered  as  done  mala  fide,  by  assisting  the  origi- 
nal yendor  to  defraud  the  prior  yendee,  and  the  courts  will  not 
suffer  a  statute  made  to  preyent  fraud  to  be  a  protection  to 
fraud."  Other  authorities  of  like  import  might  be  cited  in 
support  of  the  same  doctrine,  but  the  principle  on  which  it  is 
founded  is  too  reasonable  and  obyious  to  require  for  its  sup- 
port additional  authorities. 

The  plaintiffs  were  not  entitled  to  judgment  upon  the  facts 
found  by  the  court,  and  judgment  ought  to  haye  been  rendered 
for  the  defendant.    As  the  case  stands,  we  think  the  ends  of 
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justice  would  be  best  sabserved  by  allowing  the  parties  to  try 
the  cause  de  novo. 
The  judgment  Is  therefore  reversed,  and  a  new  trial  ordered. 


PEBUifPTiON  IB  AOADrffT  Vauditt  07  Dbed  which  presents  material  in- 
tBrlineatioiis  on  its  face,  bnt  this  is  not  a  presumption  Juris  et  dejure;  it  yields 
to  oontraiy^proof,  and  even  to  concorrent  circnmstances  which  create  a  strong 
presumption  that  the  interlineation  was  made  before  the  execution  and  de- 
lireiy  of  the  deed:  P^pee  v.  Hardesty,  61  Am.  Dec.  202,  and  note.  The  bur- 
dan  is  upon  the  party  producing  an  instrument  which  appears  to  have  been 
sltered  in  a  material  particular,  to  show  its  legality:  Clark  v.  Bckstemf  62  Id. 
S07;  Van  Horn  v.  BeU,  79  Id.  506.  Alteration  in  a  deed  is  presumed  to  have 
been  made  after  its  execution,  and  the  burden  of  proof  is  upon  the  grantee^ 
■nd  those  claiming  under  him,  to  show  the  fact  to  be  otherwise:  />oe  v.  Jewell^ 
45  Id.  371. 

Rbcttai.  or  Payment  or  PufiOHASs>MONBY  vs  Dked  is  no  evidence  of  the 
&ct  of  xU  payment  as  against  third  persons.  A  party  claiming  as  honajidt 
purchaser  for  valuable  consideratioD,  without  notice  of  a  trust,  must  affirma- 
tively prove  the  payment  of  the  consideration  by  other  evidence  than  the 
eeipt  upon  the  deed:  Lloyd  v.  Lynch,  70  Am.  Dec.  137,  and  cases  in  note. 

DHLaRATIOKS    OF    PaBTT  WILL  NOT  BE    PxSIOTrED  TO    CONTRADICr  HIS 

PuoK  DxKD:  McDowell  v.  Ooldsmith^  61  Am.  Dec  306.  Admissions  or  rep- 
Nsentations  of  vendor,  made  after  other  persons  have  acquired  separate 
ri^ts  in  the  same  subject-matter,  cannot  be  received  to  disparage  their  title. 
Ihe  rights  of  tiie  vendee,  and  those  claiming  under  him,  cannot  be  affected 
tr  impiized  in  this  way:  Simpaon  v.  Carleton,  79  Id.  707.  Vendor's  declara- 
tions after  conveyance  of  realty  are  inadmissible  to  defeat  it:  Thompeon  v. 
Tkonpmmt  68  Id.  638.  Declarations  of  one  who  has  sold  his  interest  in  goods 
an  t**«jinniia«'MA  to  dofeat  his  purchaser's  titie:  CfranC  v.  Lewb,  80  Id.  785, 
and  notes  to  above  casee. 

Noncx  OF  DsriCT  vx  TiruL  — Whatever  puts  party  on  inquiry  amoontt 
to  notice^  provided  knowledge  of  the  requisite  fact  would  be  obtained  by  the 
exercise  of  otdinary  diligence.  But  notice  of  the  existence  of  a  deed  is  not 
inferred  frooi  proof  of  general  report  in  the  neighborhood  that  the  land  had 
been  soldy  and  the  communication  of  such  report  to  defendant^  nor  from  an 
iatimatkn  from  one  not  interested  in  the  land  that  another  titie  is  outstand- 
ing, nor  generally  from  information  given  by  a  person  not  interested  in  the 
property:  WUnn  v.  McGulkmgh,  62  Am.  Dec  347.  Mere  rumor  or  suspicion 
ef  defect  in  title  to  land,  or  an  outstanding  title  in  a  third  person,  will  not 
epesate  as  ooostreotive  notioe  to  a  purchaser:  Parker  v.  Sjxne,  65  Id.  283. 
Sahsegoant  purchaser  will  be  chaiged  with  notioe  of  a  prior  unrecorded  deed, 
if  tibe  ozerQiBe  of  ordinaiy  pmdence  and  caution  would  have  led  him  to 
knoviedgs:  Monimm  v.  Kelly,  74  Id.  169,  and  notes. 

Thx  rsiHdPAL  GABS  IB  ciTSD  uk  LowUm  V.  Oordonf  34  OaL  38»  to  the 
point  that  one  cannot  claim  to  be  a  subsequent  purchaser  in  good  ^th,  unless 
ttwy  took  without  notioe  of  a  prior  conveyance.  "There  is  no  averment  in 
the  complaint  that  pUnntifib  or  their  grantmn  had  no  notioe  of  the  oonveyanoe 
frooi  Barron  to  Reed.  This  is  an  essential  averment;  for  without  snoh  avsr- 
it  does  noi  appear  that  they  are  Aoaa/cis  purchasers  "t  Id. 
AX.  Dm.  Vd.  IJUCZV-*]2 
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BnruLATBm  BKrwxDr  Attobhetb  vob  Vujanaw  ahd  DonrDAHT  roja 
AmnEZBD  Statbio»t  ii  &  oorreoi  statement  on  motion  for  new  trial, 
that  npon  it  plaintiff's  motion  for  a  new  trial  was  refosed,  also  that  it 
oontains  the  judgment  roll,  orders  and  instmotions  given  by  the  coorl^ 
and  shall  be  used  on  appeal  without  farther  oertificate  or  idientifioation, 
oozes  all  technical  objections  to  the  transcript;  and  where  no  notioe  of 
motion  for  new  trial  i^pears,  the  ooort  will  presnme  that  one  waa 
xegnlarly  given. 

iBATim  ov  Frauds — Chanoi  ov  Possbssioh. — When  a  case  arises  under 
the  provisions  of  the  statute  of  frauds,  requiring  an  immediate  deUveiy 
and  an  actual  and  continued  change  of  possession  upon  a  sale  of  good%  a 
question  of  fact  is  raised  as  to  whether  these  requirements  have  been 
complied  with,  which  must  be  determined  like  any  other  question  of 
fact,  by  an  inspection  of  all  the  circumstances  of  the  case. 

Skflotmbnt  or  Vxndob  bt  Vxndbs — Statute  or  FaAUsa. — Empbyment 
of  vendor  by  the  vendee  in  the  subordinate  capacity  of  derk  or  salesman 
to  take  charge  of  the  goods  which  were  the  subject  of  the  sale,  is  not  in- 
compatible with  an  actual  and  continued  change  of  possession  within  the 
meaning  of  the  statute,  and  is  not  of  itself  conclusive  evidence  of  fraud. 
It  is  not  far  se  a  fraud  which  admits  of  no  explanation,  but  is  a  strong 
circumstanoe  t^mding  to  show  that  there  has  not  been  soch  change  of  pos- 
session as  the  statute  requires. 

WmotB  VsNDJEs  or  Goods  Emflots  VxzrDOR  thxbbot  to  Taxi  Gkabob 
or  Thbm,  the  latter  cannot  be  allowed  to  remain  in  the  apparenUy  sole 
and  exclusive  pooMssion  of  the  goods  after  sales,  for  that  would  be  inoon* 
sistent  with  such  an  open  and  notorious  delivery  and  change  of  poeseanon 
as  the  statute  contemplates.  But  if  it  is  apparent  to  all  the  world  thai 
he  has  ceased  to  be  the  owner,  and  that  another  has  acquired  and  openly 
occupied  that  position,  the  statute  is  satisfied. 

Whkrb  Vbndob  or  Goods  has  beht  Explotbd  bt  VnrDn  THKRior  to 
take  charge  of  them,  it  is  competent  for  a  creditor  of  the  vendors  to 
prove  this  fact  as  tending  to  show  that  there  has  been  no  actual  and  con* 
tinned  change  of  possession;  but  when  proved,  it  does  not  become  con- 
clusive of  that  question,  but  is  only  an  element  of  proof  to  be  weighed 
by  the  jury. 

Obattbl  MoRTaAOBS  NOT  WTTHIH  Statuti  or  FRAUDS. — Provision  of  stat- 
ute of  frauds  prohibiting  conveyances  made  in  trust  for  the  use  of  the 
person  making  the  same,  does  not  include  chattel  mortgages^  but  was  in- 
tended to  prevent  a  debtor  from  placing  his  property  in  the  hands  of  a 
trustee  having  no  beneficial  interest  therein,  to  hold  for  his  benefit  solely, 
and  to  enable  him  to  receive  and  enjoy  its  income  at  pleasure^  to  the  pre- 
judice of  his  creditors. 

Cbittrl  Mortqagr  not  within  Statutb  or  Frauds.  — Where  an  instru- 
ment is  upon  its  face  a  chattel  mortgage  containing  the  usual  defeasances, 
cr  where  it  contains  no  defeasance,  but  is  in  &ct  intended  as  a  mort> 
gige,  there  is,  in  the  first  place,  an  open,  and  in  the  second  a  secret,  trust 
as  to  any  surplus  or  excess;  yet  neither  is  within  the  statute  of  frauds. 
A  trust  as  to  surplus  necessarily  arises  in  the  case  of  a  mortgage  growing 
oat  of  the  nature  of  the  oontraot,  but  the  trust  is  not  the  object  of  the 
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aangnmentb  Ite  object  k  to  give  the  mortgiigee  ftlien  as  leoiirity  for  ths 
pajmBiit  of  bis  debt^  and  other  creditors  are  not  in  a  legal  sense  hindered, 
delayed,  or  defrauded  by  the  transaction. 

Defendants  recovered  judgment  in  the  lower  court,  and  thia 
b  plaintiff'B  appeal  therefipm.    The  opinion  states  the  case. 

Sloan  and  /Vovmim,  for  the  appellants. 
Cadwalader^  for  the  respondent. 

By  Court,  Sanderson,  C.  J.  Previous  to  the  submission  of 
this  case  upon  its  merits,  counsel  for  respondents  moved  the 
court  to  strike  out  the  statement,  on  motion  for  a  new  trial, 
Qjxm  the  following  grounds:  1.  Because  no  notice  of  plaintiffs' 
intention  to  move  for  a  new  trial  was  given;  2.  Because  the 
statement  does  not  specifically  set  forth  the  grounds  of  the 
motion;  3.  Because  the  statement  is  not  such  a  statement  aa 
the  practice  act  contemplates,  either  on  appeal  or  on  motioD 
finr  new  trial. 

Whether  any  notice  of  motion  for  new  trial  was  given,  does 
not  appear,  and  the  statement  is  somewhat  contradictory  and 
inartificial;  but  there  is  appended  to  it  a  stipulation  made  be* 
tween  the  attorneys  who  tried  the  case  in  the  court  below, 
which  we  think  is  a  complete  answer  to  all  the  substantial  ob- 
jections made  to  the  record.  The  stipulation  is  signed  by  the 
attorneys  of  both  parties,  and  is  in  the  following  words:  *'  It 
is  hereby  stipulated  by  and  between  the  attorneys  for  tha 
plaintiffs  and  defendants  in  the  above-entitled  action,  that  the 
foregoing  statement  hereto  annexed  is  a  true  and  correct  state- 
ment on  motion  for  a  new  trial.  That  upon  said  statement 
the  said  court  did,  on  the  first  day  of  September,  1863,  over- 
rule the  plaintiffs'  motion  for  a  new  trial,  and  refuse  to  grant 
the  said  plaintiffs  a  new  trial  in  said  action,  to  which  ruling 
the  said  plaintiffs  then  and  there  excepted.  And  it  is  hereby 
further  stipulated  that  the  judgment  roll,  orders  and  instruc- 
tions given  and  refused  by  the  court,  the  aforesaid  statement 
on  motion  for  a  new  trial,  and  this  stipulation,  is  a  true  and 
correct  statement  on  appeal  to  the  supreme  court,  and  may  be 
used  as  such  without  further  certificate  or  identification." 

In  the  presence  of  the  forgoing  stipulation,  we  will  presume 
that  notice  of  motion  for  a  new  trial  was  regularly  given;  and 
will  further  hold  that  all  technical  objections  to  Ihe  transcript 
are  waived,  and  the  case  submitted  to  us  upon  ite  merito:  Weii 
V.  Paid,  22  Cal.  492. 

The  plaintiffs  sue  the  defendant  Mulfbrdi  late  sheriff  of 
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Calaveras  County,  and  his  snretieB,  for  the  alleged  wrongfdl 
seizure  and  sale  of  certain  goods  belonging  to  them,  under  cer- 
tain executions  against  one  Kraft.  The  answer  alleges  that 
the  goods  60  seized  were  the  property  of  Kraft,  and  as  suchi 
legally  subject  to  the  seizure  and  sale. 

It  appears  from  the  evidence  set  forth  in  the  statement  thiat 
for  some  time  anterior  to  the  16th  of  December,  1857,  Kraft 
had  been  engaged  in  selling  goods  and  merchandise  at  Mokel- 
umne  Hill,  in  Calaveras  County,  where  he  also  resided  with 
his  family,  his  dwelling-house  being  in  the  rear  of  the  store- 
room, toward  the  center  of  the  lot.  On  that  day  he  made  a 
sale  of  his  goods  and  merchandise  to  plaintiffs,  and  a  lease  of 
the  storeroom.  A  bill  of  sale  of  the  goods  and  a  lease  of  the 
tenement  were  executed  in  writing  by  Kraft  and  wife,  and  de- 
livered to  plaintiffs  at  the  same  time.  The  validity  of  that 
sale  seems  to  have  been  impeached  on  three  different 
grounds: — 

1.  That  it  was  made  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors,  and  therefore  void  under  the  provisions  of  sec- 
tion 20  of  the  statute  concerning  fraudulent  conveyances. 

2.  That  it  was  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  poesessioo, 
as  required  by  section  15  of  the  statute. 

3.  That  it  was  made  in  trust  for  the  use  of  the  vendor,  Kraft| 
contrary  to  the  provisions  of  section  11. 

Upon  the  close  of  the  testimony  both  parties  presented  cer- 
tain instructions  which  they  respectively  requested  the  court 
to  give  to  the  jury,  some  of  which  were  given  and  others  re- 
fdsed,  the  parties,  respectively,  duly  excepting. 

It  appears,  from  the  evidence  set  forth  in  the  statement,  that 
the  negotiations  for  the  sale  of  the  goods  were  closed  on  the  16th 
of  December,  1857,  by  the  execution  of  a  bill  of  sale  and  a 
lease  of  the  storeroom.  The  door  in  the  back  end  of  the  room 
leading  to  the  dwelling-house  of  Kraft  was  immediately  closed 
up  by  nailing  planks  across  it.  Kraft's  sign  was  removed,  and 
that  of  Godchaux  and  Brother  put  over  the  front  door  of  the 
storeroom.  A  person  by  the  name  of  Blum,  who  seems  to  have 
had  no  connection  with  Kraft  in  any  way,  was  employed  by 
plaintiffs  to  take  immediate  possession  for  them.  He  did  so 
take  possession,  and  retain  it  until  one  Block  was  sent  up  by 
them  from  San  Francisco,  who  remained  there  until  the  goods 
were  seized  by  the  sheriff,  in  February,  1858.  After  the  sale, 
Kraft  was  absent  some  three  weeks  in  San  Frandsoo,  bat  at 
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the  time  of  the  levy  by  the  sheriff,  he,  together  with  one  of  the 
plaintiffs  and  Block,  was  in  the  store,  and  was  engaged  arran- 
ging goods  in  a  show-case. 

It  also  appears  from  the  testimony  of  Kraft,  who  was  exam- 
ined as  a  witness  by  the  defendants,  that  there  were  certain 
conditions  in  the  sale  from  him  to  plaintiffs  not  expressed  in 
the  bill  of  sale,  to  the  effect  that  after  twenty-four  hours  he 
was  to  go  back  to  the  store  and  sell  the  goods  in  the  plaintiffs' 
firm  name,  and  the  plaintiffs  were  to  keep  the  stock  up  by 
furnishing  fresh  goods;  that  he  was  to  draw  seventy  dollars 
per  month  for  family  expenses,  and  eight  dollars  per  month 
to  pay  interest  on  money  owed  by  him;  and  that  the  remain- 
der was  to  be  sent  to  the  plaintiffs  at  San  Francisco;  that  the 
iHisineBB  was  to  be  carried  on  for  his  benefit,  and  in  the  mean 
time  the  plaintiffs  were  to  buy  up  all  his  debts  at  as  low  a 
figure  as  possible,  and  that  after  all  the  debts  had  been  bought 
up,  and  the  plaintiffs  had  received  their  advances,  the  stock 
to  be  restored  to  him. 

It  is  conceded  by  counsel  for  the  plaintiffs,  that  the  question 

to  a  fraudulent  intent  between  vendor  and  vendee,  as  mat- 
ter of  fact,  under  the  provisions  of  section  20  of  the  statute 
cf  frauds,  was  fairly  submitted  to  the  jury  by  the  instructions 
of  the  court  upon  that  point;  but  it  is  insisted  that  the  jury 
was  not  correctly  instructed  touching  the  law  as  found  in  the 
eleventh  and  fifteenth  sections  of  the  statute.  The  instruc- 
tions which  counsel  claims  are  erroneous,  are  as  follows: — 

"  If  the  jury  believe  from  the  evidence  that  Elraft  was  hired 
by  the  plaintiffs — Godchaux — and  remained  in  possession  of 
the  goods  he  [Eraft]  had  sold  to  them  as  such  hired  man,  the 
sale  was  void  by  the  statute  of  firauds,  and  the  jury  will  find  a 
verdict  for  the  defendants. 

'*  If  the  jury  believe  from  the  evidence  that  the  plaintiffs 
agreed  with  Kraft  to  return  the  balance  of  the  goods,  or  the 
money  which  they  brought,  after  paying  themselves  for  the 
money  due  them,  it  raises  a  secret  trust  in  favor  of  Kraft  and 
the  contract  was  void,  and  they  will  find  a  verdict  for  the  de- 
fendants. 

''  Though  the  sale  be  absolute  in  terms,  yet,  if  the  jury  be- 
lieve from  the  evidence  that  it  was  made  with  the  understand- 
ing between  Kraft  and  plaintiffs  that  it  was  only  to  operate  as 
a  mortgage,  then  it  is  a  secret  trust  as  to  the  surplus,  and  is 
▼Old  as  to  the  defendants,  and  tbc  jury  will  find  a  verdict  for 
Cbe  defendants.'' 
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The  first  of  the  foregoing  instractions  was  designed  to  apply 
to  the  facts  in  evidence  the  law  as  found  in  the  fifteenth 
section  of  the  statute  of  frauds:  Wood's  Digest,  107.  That 
section  reads  as  follows: — 

"  Every  sale  made  by  a  vendor  of  goods  and  chattels,  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  be  accompanied  by  an  imme- 
diate delivery  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  things  sold  or  assigned,  shall  be  con- 
clusive evidence  of  fraud  as  against  the  creditors  of  the  ven- 
dor or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith." 

Whenever  a  case  arises  under  the  provisions  of  the  forego- 
ing section,  the  question  of  fact  to  be  determined  is,  whether 
the  evidence  shows  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession,  as  contradistinguished  from  a 
mere  formal,  or  pretended  and  temporary  one;  and  is  to  be 
determined,  like  any  other  question  of  fact,  by  an  inspection 
of  all  the  circumstances  of  the  case.  The  instruction  under 
consideration  was  doubtless  framed  in  view  of  the  coustruc- 
tion  given  to  the  statute  in  Fitzgerald  v.  Oorham,  4  Cal.  290 
[60  Am.  Dec.  616],  Stewart  v.  Scannellj  8  Id.  80,  and  Ba^on  v. 
ScanneU^  9  Id.  271;  but  those  cases  were  all  substantially 
overruled  by  the  case  of  Stevens  v.  Irwin^  15  Id.  503  [76  Am. 
Dec.  500],  where,  for  the  first  time  in  this  state,  a  true  and 
rational  exposition  of  the  rule  intended  to  be  declared  in  the 
fifteenth  section  of  our  statute  of  frauds  was  given.  In  that 
case,  after  referring  to  the  confiicting  constructions  by  the 
courts  of  the  English  and  American  statutes  of  frauds,  some 
holding  that  a  retention  of  the  goods  by  the  vendor  was  per  se 
fraud,  and  others  that  it  was  only  prima  fade  evidence  ol 
fraud,  the  former  being  the  rule  adopted  by  the  supreme  court 
of  the  United  States,  Mr.  Justice  Baldwin,  delivering  the 
opinion  of  the  court,  said: — 

'^  In  this  controversy  as  to  what  the  true  common-law  rule 
is,  the  legislature  wisely  adopted,  by  statute,  the  construction 
given  by  the  supreme  court  of  the  United  States;  for  this 
course  had,  at  least,  the  advantage  of  giving  to  the  state  one 
uniform  rule  in  all  courts  on  this  important  subject.  But  we 
apprehend  that  the  legislature  never  intended,  by  this  statute, 
to  go  beyond  the  extreme  rule  adopted  by  the  supreme  court 
of  the  United  States,  and  the  English  cases  on  which  that 
rule  rests.    There  was  no  reason  of  policy  for  such  extension; 
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indeed,  roch  extension  mighit  defeat,  in  some  degree,  the  rea- 
son for  adopting  the  federal  role.  The  rule,  as  defined  by  our 
'  statute,  is  almost  in  the  language  of  that  giyen  in  the  cases 
which  establish  the  rule  in  England.  It  is  true  that  some 
stress  is  laid  on  the  words  '  actual  and  continued  change  of 
possession,'  but  these  words  are  suggested  by  the  facts  and 
principles  of  the  decided  cases  referred  to.  The  word  '  actual ' 
was  designed  to  exclude  the  idea  of  a  mere  formal  change  of 
possession,  and  the  word  '  continued '  to  exclude  the  idea  of  a 
mere  temporary  change.  But  it  never  was  the  design  of  the 
statute  to  give  such  extension  of  meaning  to  this  phrase,  *  con- 
tinued change  of  possession,'  as  to  require,  upon  a  penalty  of 
a  forfeiture  of  the  goods,  that  the  vendor  should  never  have 
any  control  over  or  use  of  them.  This  construction,  if  made 
without  exception,  would  lead  to  very  unjust  and  very  absurd 
results.  A  vendor  could  never  become  trustee  of  the  goods 
without  their  being  forfeited,  or  liable  for  his  debts.  If  a 
livery-stable  keeper  hired  a  horse  to  the  original  vendor,  it 
would  be  liable  for  his  debts;  or  if  a  boarder  came  into  a 
room,  the  furniture  might  be  liable  for  his  debts,  if  he  once 
owned  it.  The  '  continued  change  of  possession,'  then,  does 
not  mean  a  continuance  for  all  time  of  this  possession,  or  a 
perpetual  exclusion  of  all  use  or  control  of  the  property  by  the 
original  vendor.  A  reasonable  construction  must  be  given  to 
this  language,  in  analogy  to  the  doctrines  of  the  courts  hold- 
ing the  general  principles  transcribed  into  the  statute.  The 
delivery  must  be  made  of  the  property;  the  vendee  must  take 
the  actual  possession;  that  possession  must  be  open  and  une- 
quivocal, carrying  with  it  the  usual  marks  and  indications  of 
ownership  by  the  vendee.  It  must  be  such  as  to  give  evidence 
to  the  world  of  the  claims  of  the  new  owner.  He  must,  in 
other  words,  be  in  the  usual  relation  to  the  property  which  own- 
ers of  goods  occupy  to  their  property.  This  possession  must  be 
continuous,  —  not  taken  to  be  surrendered  back  again,  —  not 
formal,  but  substantial.  But  it  need  not  necessarily  continue 
indefinitely,  when  it  is  bona  fide  and  openly  taken,  and  is  kept 
for  such  a  length  of  time  as  to  give  general  advertisement  of 
the  9UUu9  of  the  property  and  the  claim  to  it  by  the  vendee." 
Under  the  foregoing  exposition  of  the  statute  (of  the  correct- 
ness of  which  we  have  no  doubt),  the  instruction  of  the  court 
in  this  case  was  undoubtedly  erroneous,  so  far  as  it  proceeds 
upon  the  theory  that  the  employment  of  the  vendor  by  the 
vendee,  in  the  subordinate  capacity  of  a  clerk  or  salesman,  is 
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abeolutely  incompatible  with  an  actual  and  continued  change 
of  po86eB8ion,  within  the  meaning  of  the  etatate;  and  that  such 
employment  is,  of  itself,  regardless  of  all  the  other  facts  and 
circumstances  of  the  case,  conclusive  eyidence  of  fraud.  Such 
employment  is  undoubtedly  a  strong  circumstance,  tending  to 
show  that  there  has  not  been  such  an  actual  change  as  the 
statute  requires,  but  it  is  not  per  se  a  fraud  which  admits  of 
no  explanation.  As  is  well  said  by  counsel  for  the  plaintiffs: 
^A  hired  clerk  or  salesman  is  no  more  in  the  possession  of  the 
goods  of  his  employer  than  a  hired  laborer  is  in  possession  of 
the  farm  on  which  he  is  employed  at  work."  The  employ- 
ment  of  the  vendor  in  a  subordinate  capacity  is  colorable  only, 
and  not  conclusive  upon  the  question  as  to  whether  there  has 
been  an  immediate  delivery  and  an  actual  change  of  the  poe- 
session.  He  cannot  be  allowed  to  remain  in  the  apparently 
sole  and  exclusive  possession  of  the  goods  after  the  sale,  for 
that  would  be  inconsistent  with  such  an  open  and  notorious 
delivery  and  actual  change  as  the  statute  exacts,  in  order  to 
exclude  from  the  transaction  the  idea  of  fraud.  But  if  it  bo 
apparent  to  all  the  world  that  he  has  ceased  to  be  the  owner, 
and  another  has  acquired  and  openly  occupied  that  position; 
that  he  has  ceased  to  be  the  principal  in  the  charge  and  man- 
agement  of  the  concern,  and  become  only  a  subordinate,  or 
clerk, — the  reason  of  the  rule  announced  in  the  statute  is  satis* 
fied.  The  immediate  delivery,  and  actual  and  continued 
change  of  possession,  are  the  ultimate  facts  by  which,  accord- 
ing as  they  are  present  or  absent,  the  statute  determines  the 
legal  character  of  the  sale;  but  the  instruction  in  question 
makes  the  bare  employment  of  the  vendor  by  the  vendee  in  a 
subordinate  capacity,  regardless  of  the  fact  whether  such  sub- 
ordinate capacity  is  open  and  notorious  or  not,  the  ultimate 
fact  by  which  the  statute  determines  the  question  of  fraud; 
whereas  it  is  only  a  probative  fact  to  be  taken  into  account  in 
determining  the  ultimate  facts  mentioned  in  the  statute,  and 
by  which  the  question  of  fraud  is  determined.  It  was  compe- 
tent for  the  defendants  to  prove  the  fact  as  tending  to  show 
that  there  had  been  no  actual  and  continued  change  of  pos- 
session; but  when  proved,  it  did  not  become  conclusive  of  that 
question,  as  declared  by  the  court  below,  but  only  an  element 
of  proof  to  be  weighed  by  the  jury.  While  our  statute  makes 
the  want  of  an  immediate  delivery,  and  an  actual  and  con- 
tinued change  of  possession,  conclusive  evidence  of  fraud,  it 
introduces  no  new  rule  as  to  what  acts  shall  constitute  such 
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delivery  and  change  of  possession.  As  the  case  went  to  the, 
jnry,  they  were  only  allowed  to  pass  upon  the  question  whether 
Kraft,  the  vendor,  had  been  hired  by  the  plaintiffs,  and  al* 
lowed  to  remain  in  possession  (not  exclusive)  of  the  goods  as 
derk.  Such,  as  we  have  seen,  is  not  the  question  which  the 
statute  sabmitB  to  their  determination.  By  this  instruction, 
the  jury  were  precluded  from  finding  as  they  might  have  done, 
in  view  of  all  the  facts,  that  the  delivery  was  immediate,  and 
the  change  of  possession  actual  and  continued. 

Speaking  of  a  similar  instruction,  in  Warner  v.  CaHUmj  22 
DL  424,  the  supreme  court  of  Illinois  said: — 

^  It  is  based  upon  the  hypothesis  that  the  vendee  had  no 
right  to  employ  the  vendor  as  a  clerk  to  sell  the  goods  in 
oonnection  with  others.  There  is  no  doubt  tiiat  it  is  a  circum- 
stance to  be  considered  on  the  question  of  fraud,  but  undoubt- 
edly may  be  explained.  It  is  not,  per  es,  a  fraud  that  admits 
9t  no  explanation.  If  the  vendor,  after  the  sale,  without  a 
delivery  of  the  goods,  were  to  remain  in  the  sole  and  exclusive 
possession,  it  would  amount  to  a  fraud  in  law;  but  such  is  not 
the  evidence  in  this  case.  No  evidence  showed  that  Carlton 
was  in  the  sole  and  exclusive  possession,  but  it  tended  to  show 
that  he  was  only  acting  as  a  clerk,  and  that  Telfer  was  the 
person  having  charge  of  the  concern,  and  was  the  principal  in 
its  management.  And  for  aught  that  appears,  the  evidence 
may  have  been  conclusive  of  that  fact.  This  instruction, 
without  modification,  so  as  to  leave  it  to  the  jury  to  determine 
fifom  the  evidence  whether  he  had  remained  in  the  exclusive 
possession  and  control  of  the  goods,  without  having  ev6r  de- 
livered them  to  the  purchaser,  was  erroneous,  and  therefore 
properly  refused." 

That  the  two  remaining  instructions  above  quoted  are  erro- 
neous, does  not  admit  of  argument  If  they  declare  the  law 
coirrectly,  no  mortgages  of  personal  property  can  be  legally 
made  in  this  state,  which  we  apprehend  is  not  the  case,  for 
where  the  instrument  is  upon  its  face  a  mortgage,  containing 
the  usual  defeasance,  there  is  an  open  trust  as  to  any  excess; 
and  where  it  contains  no  defeasance,  but  is  In  fact  intended 
MS  a  mortgage,  there  is  a  secret  trust  as  to  such  excess;  yet 
neither  is  within  the  statute  of  frauds.  These  instructions 
were  doubtless  intended  to  declare  the  law  as  found  in  the 
eleventh  section  of  the  statute  of  frauds,  which  reads  as  fol- 
Iowb: — 

''All  deeds  of  gift,  all  conveyances,  and  all  transfers  or  as- 
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lignmentSi  verbal  or  written,  of  goods,  chattelSi  or  things  in 
action,  made  in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors,  existing  or  subse- 
quent, of  such  person." 

It  is  not  the  intention  of  the  statute  to  prohibit  chattel  mort- 
gages, but  to  prevent  a  debtor  from  placing  his  property  in  the 
hands  of  a  trustee,  having  no  beneficial  interest  therein,  to  hold 
for  his  benefit  solely,  and  enable  him  to  receive  and  enjoy  its 
income  at  pleasure,  to  the  prejudice  of  his  creditors.  The 
language  of  the  statute  is, ''  made  in  trust  for  the  use  of  the 
person  making  the  same."  These  words  are  not  descriptive 
of  a  mortgage  contract.  A  trust  as  to  the  surplus  necessarily 
arises  in  the  case  of  a  mortgage  growing  out  of  the  nature  of 
the  contract,  but  such  trust  is  not  the  object,  nor  one  of  the 
objects  of  the  asssignment.  Its  object  is  to  give  the  creditor 
a  lien  as  security  for  the  payment  of  his  debt,  and  it  does  not 
convey  to  him  the  legal  title  subject  to  a  trust  in  favor  of  the 
mortgagor.  The  other  creditors  are  not  in  any  legal  sense 
hindered  or  delayed,  or  defrauded  by  the  transaction.  They 
may  sue,  notwithstanding,  and  reach  the  residuary  interest  of 
the  mortgagor  by  attachment  and  execution,  or  by  bill  in 
equity,  according  to  circumstances:  Leitch  v.  HoUuter^  4  N.  Y. 
216. 

We  think  all  three  of  the  instructions  were  erroneous^  for 
the  reasons  which  we  have  briefly  given. 

Judgment  reversed,  and  new  trial  ordered. 

Sawyer,  J.,  delivered  a  concurring  opinion. 


NoncB.  — No  FRBSuxpnoN  that  Appellant  Rboeived  NonoB  of  motion 
to  vacate  judgment  arises,  upon  appeal  from  an  order  Yaoating  a  Jiidgmeiit» 
from  the  fact  that  the  record  la  ailent  upon  thi  sabject:  HeUriek  y.  Wilmmp 
80  Am.  Dec.  337.  Where  the  object  of  notice  of  appeal  is  accompliahed  it  ia 
immaterial  whether  there  was  notice  or  not:  McLeran  ▼.  Sharixer,  63  Id.  84. 

Rstention  of  Possbssion  of  Goods  bt  Vendor  is  preeamptive  evidenoa 
of  fraud,  and  the  burden  of  rebutting  this  presumption,  and  of  showing  bj 
■atisfactury  evidence  that  there  was  really  no  intention  to  defraud,  is  cast 
upon  the  purchaser:  Orant  ▼.  Lewis,  80  Am.  Dea  785.  In  Virginia,  reten- 
tion of  possession  of  personal  property  by  the  vendor  after  an  absolute  sale  is 
ffima/aat  fraudulent,  but  the  presumption  may  be  rebutted  by  proof:  Bw% 
V.  Sliaw^  72  Id.  633.  But  in  Pennsylvania,  retention  of  possession  is  frand 
fer  se:  Id.;  and  such  apx^ears  to  be  the  law  in  Kentucky:  Short  v.  Thulejf, 
71  Id.  482;  Jai-via  v.  Dam,  61  Id.  166.  The  law  upon  this  point  will  bo 
found  elaborated  upon,  and  the  question  as  to  what  is  a  sufficient  delirery 
and  change  of  possession  to  make  a  sale  of  chattels  valid,  in  the  diffsrent  re- 
lations whidi  persons  may  occupy  towards  each  other,  will  be  fonnd  discnied, 
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hkOorretiT.  BhamB,  67  Id.  507;  Sievent  ▼.  Irwin,  70  Id.  600;  OrajtfT.  lewitf 
80  Id.  78fi^  and  in  the  notes  to  theee  caaee. 

Cbaitkl  Mobtoaob  AiriBOBiznio  MoBTQAooBa  to  Bstain  Possessiov 
ef  the  property,  and  to  uae  and  enjoy  the  same  aooording  to  the  omul 
eooTM  of  retail  trade,  la  fraadolent  and  void  as  to  salMeqaent  creditooi 
■nd  pnrchaeera  while  the  mortgagors  retain  possession;  bnt  if  the  mort- 
Kigees  take  possssrion  under  the  mortgage,  before  the  rights  of  a  judgment 
creditar  have  interrened,  they  are  protected,  althoagh  the  mortgagors  were 
eontinned  in  the  store,  under  their  old  sign,  and  sold  goods  for  the  benefit  of 
the  mortgagees:  Jleed  ▼.  fTibon,  74  Am.  Bee.  159.  A  chattel  mortgage  is 
not  fraudulent  per  as  and  yoid,  where  it  allows  mortgagor  to  remain  in  poa- 
ssBsion,  with  the  understanding  that  the  business  should  go  on  as  before 
under  the  control  of  the  mortgagor;  but  the  queation  of  fraud  ahould  be  aub- 
nitted  to  the  jury:  Chogkm  v.  Oilmore,  74  Id.  472.  Upon  thia  queation,  aee 
the  Tery  pointed  deoiaiona  in  Place  v.  Lcmgunrthif,  00  Id.  758;  Hemfttead  y. 
/dbufDM,  65  Id.  458;  BMU  v.  Taylor,  69  Id.  412;  Ford  y.  FTtZfianu,  67  Id. 
83;  Orimdey  y.  Hooker,  67  Id.  227;  WUaon  y.  RueeO,  71  Id.  645,  and  the 
■otea  to  theae  eaaca. 

Tbb  rxacEtAL  ouun  d  qosd  in  Woode  y.  Bugbey,  29  OaL  466;  where  it 
waa  aaid  that  the  atatute  of  thia  atate  makea  a  aale  of  peraonal  property 
fnmdulent  and  void  aa  to  creditora  when  there  ia  not  an  actual  and  continued 
change  of  possession,  and  courts  cannot  evade  ita  force  and  effect  by  an  in- 
fuizy  into  the  consideration  paid  by  the  puzchaaer,  or  the  good  faith  of  the 
Innaaotian.  The  validity  of  a  aale  of  peraonal  property,  fraudulent  and  void 
IB  to  crediton,  when  teated  upon  the  queation  of  the  ddivery  and  continued 
ohangtt  of  poaaeaaion,  ia  to  be  determined  by  the  aame  rule,  whether  the  aale 
waa  abaolute  or  made  by  way  of  mortgage  to  secure  an  indebtedness.  It  is 
cited  in  Oray  v.  Suttiean,  10  Nev.  424,  to  the  point  that  the  employment  of 
tiie  vendor  in  a  nbordiaate  e^adty  is  only  colorable,  end  not  condusive 
•videnee  of  iiand. 


•j:i'iir 


Capbbton  v.  Si 

[25  Caufobmia,  479.1 

Jddombct  nr  BraonEBiiT  Ck>N0Ln8iTB.— Judgment  in  an  action  to  reoover 
veal  estate  in  Oalifomia  ia  condusiye  and  final  as  to  the  partiea  and 
priviea  in  auoh  action  upon  all  facts  put  in  issue  and  determined  therein, 
and  concludea  them  in  any  aubaequeni  action  in  which  such  facts  arise. 

PtXAimco  m  AonoR  to  RBOoyBB  Rbal  Ebtatb. —  In  an  action  to  recover 
real  estate  under  the  Oalifomia  law,  no  particular  form  of  complaint  ia 
neoeaaary;  it  ia  only  required  that  it  ahould  be  adapted  to  the  eatate 
aoo^t  to  be  recovered,  and  the  facta  deaired  to  be  put  is  issue.  But  tho 
judgment  is  condusive  upon  the  facts  put  in  issue  and  determined. 

OoorCLDSIVBNBBB   AHD    ESTOPPBL  OF  JUDOMBNT  TO   RbCX>VBB   PoSSBaSION  Of 

BxAL  Bbtatb  IB  Calziobnia  18  Ldcitbd  to  the  rights  of  the  parties  as 
tfaey  existed  at  the  time  when  the  verdict  and  judgment  were  rendered^ 
and  donot  prednde  either  party  from  ahowing  that  their  righta  have  been 
varied  or  extinguished  at  a  aubaequent  period. 


EjvcTifXzrr.    The  opinion  states  the  casa 
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HaweSj  for  the  appellant 
Sloan^  for  the  respondent. 

By  Court,  Sawyer,  J.  The  complaint  in  this  action  allegeSi 
that  on  the  first  day  of  January,  1860,  the  plaintiff  ^^  was  the 
owner  in  fee,  and  seised  of,  and  in  the  possession  of"  block 
142,  in  the  city  of  Oakland,  Alameda  County;  that  afterwards, 
on  the  20th  of  January,  1860, ''  whilst  said  plaintiff  was  so 
seised  in  fee  and  possessed  of  said  tract  of  land,  the  said  de- 
fendant wrongfully  and  unlawfully  entered  into  and  upon  said 
premises  and  unlawfully  ousted  and  ejected  said  plaintiff 
therefrom,  and  still  continues  to  withhold  wrongfully  from 
said  plaintiff  the  possession  of  said  premises,"  and  prays  judg- 
ment for  restitution  of  the  premises,  and  for  damages. 

The  answer  specifically  denies  the  allegations  of  ownership 
and  seisin,  and  the  ouster,  thereby  putting  the  title  and  ouster 
in  issue.  It  then  affirmatively  alleges  that  on  the  20th  of 
December,  1858,  in  the  district  court  of  the  third  judicial  dis- 
trict, the  plaintiff  and  one  John  C.  Hays,  claiming  the  said 
lands  as  tenants  in  common,  commenced  a  suit  against  said 
defendant  for  the  recovery  of  the  same  premises,  claiming  the 
same  and  the  possession  thereof,  as  owners  in  fee-simple,  the 
said  defendant  denying  the  ownership,  title,  and  right  of  pos- 
session of  said  plaintiffs,  and  setting  up  and  claiming  title  in 
himself  as  owner  in  fee-simple  to  the  undivided  forty  eighty- 
first  (40-81)  parts  of  said  premises;  that  the  right  and  title 
of  plaintiffs  and  of  the  defendant  in  said  suit  to  the  said 
premises  so  in  controversy,  and  their  respective  rights  and 
claim  to  the  possession  thereof,  as  owners  or  otherwise,  were 
duly  put  in  issue  by  the  pleadings,  and  were  fully  litigated, 
tried,  and  finally  determined  in  said  suit;  that  after  a  full 
trial,  it  was  finally  adjudged  by  the  court  in  said  suit  that  the 
plaintiffs  do  have  and  recover  the  possession  of  the  undivided 
forty-one  eighty-first  (41-81)  parts  of  said  premises,  according 
to  their  undivided  interests  as  tenants  in  common  with  the 
8aid  defendant,  and  that  the  said  defendant  do  have  and  re- 
cover against  said  plaintiffs  the  undivided  forty  eighty-first 
(40-81)  parts  of  said  land  and  premises,  and  for  possession 
thereof  as  co-tenants  with  said  plaintiffs;  that  the  right,  title, 
and  claim  to  the  said  premises  now  set  up  by  the  said  plain- 
tiff, Caperton,  are  the  same  that  were  tried  and  determined  in 
said  suit;  that  the  interest  of  said  John  C.  Hays  has  been 
transferred  to  said  Caperton  since  the  final  judgment  aforesaid* 
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which  judgment  is  stiU  in  fiill  force;  and  that  said  Caperton 
hag  no  right,  title,  or  claim  to  said  premises,  or  to  the  posses- 
sion thereof,  other  than  that  which  was  tried  and  determined 
in  manner  aforesaid.  The  answer  then  insists  that  the  said 
matter  so  adjudged  ought  not  to  be  again  brought  in  question; 
acknowledges  the  title  of  plaintiff  to  the  forty-one  eighty-first 
parts  adjudged  to  said  Caperton  and  Hays,  and  the  right  of 
the  plaintiff  as  co-tenant  to  that  extent  to  enter  into  possession 
with  said  defendant;  and  avers  that  he  never  withheld  the^ 
possession  thereof  from  said  plaintiff.  The  answer  also  avers 
that  defendant  is  owner  in  fee  of  the  undivided  forty  eighty  - 
first  parts,  of  which  he  is  lawfully  in  possession,  and  disclaima 
any  interest,  claim,  or  possession  as  to  the  rest. 

The  plaintiff  on  the  trial  relied  upon  a  title  derived  irom 
Luis  Peralta,  the  original  grantee  of  the  Mexican  government, 
through  his  sons  Vicente  and  Domingo  Peralta,  to  whom  the 
grant  was  confirmed  by  the  land  commissioners,  and  the 
courts  of  the  United  States  on  appeal.  Plaintiff  also  proved 
that  defendant  had  been  in  possession  since  1857. 

The  defendants,  to  maintain  the  issues  on  their  part,  offered 
in  evidence  the  record  of  the  former  suit  set  up  in  the  answer; 
to  the  introduction  of  which  the  plaintiff  objected.  The  court 
sustained  the  objection,  and  defendant  excepted.  This  ruling 
is  assigned  as  error. 

The  complaint  in  the  record  offered  in  evidence,  and  ex* 
eluded  by  the  court,  avers  that  "  on  the  twenty-seventh  day  of 
September,  1858,  the  said  plaintiffs  [Caperton  and  Hays]  were 
the  owners  in  fee-simple  and  seised  of,  and  as  such  entitled  to 
the  possession  of,"  block  142,  in  the  city  of  Oakland,  Ala- 
meda County;  that  while  so  seised,  and  possessed,  and  en- 
titled to  the  possession,  the  said  defendant  (Schmidt),  on  said 
day,  '*  unlawfully,  and  without  title  or  right,  trespassed  and 
entered  upon  said  premises  and  took  unlawful  possession  of 
the  same,  and  he  withholds  and  detains  the  same  without 
light  or  title,"  etc.,  and  prays  judgment  ^*  for  the  restitution 
and  recovery  of  said  premises  ";  also  for  damages,  etc. 

The  answer  ^^  denies  that  the  said  plaintiffs  were,  or  are,  own- 
ers in  fee-simple,  or  seised  of,  or  were,  or  are,  entitled  to  the 
possession  of  the  tract  of  land  and  premises  mentioned  in  the 
complaint,"  etc.;  denies  that  '^he  ever  unlawfully,  or  without 
right  or  title,  trespassed  or  entered  upon  said  premises,  or  any 
pari  thereof^  or  took  unlawful  possession  of  the  same,  or  dis- 
said  plaintiffs,"  etc. 
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The  defendant  then  sets  up  a  claim  to  an  undivided  one 
half  of  the  premises,  averring  that  he  is  lawfully  in  possession 
of  said  undivided  one  half,  and  lawfully  entitled  to  ^e  posses- 
sion thereof,  in  common  with  others,  his  co-tenants,  to  the  ex- 
tent of  his  interest  and  possession  in  common,  as  aforesaid, 
and  avers  that  he  has  always  confessed,  and  still  freely  con- 
fosses,  the  right  of  his  co-tenants,  lawfully  possessed  of  an 
estate  in  said  premises,  to  enjoy  the  same  in  conmion  with 
himself. 

Thus  the  title  and  right  of  possession  were  distinctly  put  in 
issue.  The  cause  was  tried  by  the  court  without  a  jury,  and 
the  court  found  and  adjudged  that  the  plaintiffs  were  entitled 
to  forty-one  eighty-first  parts  of  the  premises,  '^  and  that  they 
be  let  into  possession  of  the  said  premises  according  to  their 
said  undivided  interests  as  tenants  in  common  with  the  said 
defendants,  and  that  said  defendants  do  have  and  recover 
judgment  against  the  said  plaintiffs  for  the  undivided  forty 
eighty-first  parts  of  said  land  and  premises,  and  for  the  pos- 
session thereof  as  co-tenants  with  said  plainti£b,  and  that 
plaintiffs  pay  the  costs  of  suit." 

The  record  also  contains  an  agreed  statement  on  motion  for 
new  trial,  embracing  the  evidence,  which  shows  that  the 
parties,  on  the  former  trial,  relied  upon  the  same  title  and 
same  evidence  to  support  it  as  on  the  trial  in  this  case.  But 
on  the  former  trial  the  will  of  Peralta,  offered  in  evidence  by 
plaintiffs,  was  excluded,  while  on  the  trial  in  this  case  it  was 
admitted.  The  plaintiffs  in  the  first  action  appealed  to  the 
supreme  court,  the  judgment  was  afi^rmed,  and  it  is  still  in 
full  force. 

The  former  proceeding  and  judgment  having  been  set  up  by 
way  of  estoppel,  the  question  is,  whether  the  record  and  judg- 
ment in  the  first  action  were  admissible  in  evidence  on  the 
trial  of  the  second. 

It  is  perfectly  well  settled  that  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point  is,  as  a  plea,  a 
bar;  and  where  there  has  been  no  opportunity  to  plead  it,  and 
it  is  offered  in  evidence,  it  is  admissible  and  conclusive  between 
the  same  parties  and  their  privies  upon  the  same  matter  directly 
in  issue  in  another  court;  and  also  when  coming  incidentally 
in  question  in  another  court  for  another  purpose.  The  entire 
current  of  authorities  in  England  and  America  establish  the 
rule  as  here  limited,  and  many  extend  it  further:  1  GreenL 
Ev.,  sees.  528-531;  Duchess  of  Kingston's  CasCy  20  How.  St  T& 
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S55;  Landon  ▼.  LUchfidd,  11  Conn.  249;  Manh  y.  Pier,  4  Rawle, 
S89  [26  Am.  Dec.  131];  SmUh  v.  Whiting^  11  Maes.  446;  Stark. 
Et^  by  Shanwood,  833;  PoAUr  v.  Baler,  19  N.  H.  167;  BeiJU 
Starr^  6  Conn.  550  [13  Am.  Dec.  94];  AdavM  v.  Barnes^  17 
Mass.  865;  Gardner  v.  Buekbee,  3  Cow.  127  [15  Am.  Dec. 
256];  2  Smith's  Lead.  Cas.  572;  Young  v.  RummeUy  2  HiU,  481 
[38  Am.  Dec.  594];  Lawrence  v.  Hwni,  10  Wend.  85  [25  Am. 
Dec.  539];  8  Id.  40. 

And  the  role  is  applicable  to  real  as  well  as  personal  actions. 
''Bach  species  of  judgment,  from  one  in  an  action  of  trespass 
to  one  upon  a  writ  of  right,  is  equally  conclusive  upon  its  sub- 
jedrmatter  by  way  of  bar  to  future  litigation  for  the  thing 

thereby  decided 'What,  therefore/  Lord  Coke  says, 

'that  in  personal  actions  concerning  debts,  goods,  and  effects 
[by  way  of  distinction  from  other  actions],  a  recovery  in  one 
action  is  a  bar  to  another,  is  not  true  of  personal  actions  alone, 
6ut  is  equally  and  universally  true  as  to  all  actions  whatso- 
ever quoad  their  subject-matter'":  Outram  v.  Morewood,  8 
East,  357. 

But  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which  only  comes  collaterally 
in  question,  though  within  the  jurisdiction;  nor  of  any  matter 
incidentally  cognizable;  nor  of  any  matter  to  be  inferred  by 
argument  fit>m  the  judgment.  The  matter  to  become  as  a 
plea,  a  bar,  or  as  evidence,  conclusive,  must  have  been  directly 
in  issue:  1  Greenl.  Ev.,  sec.  528;  Fidton  v.  Hanlow,  20  CaL 
451;  McDonald  v.  Bear  River  etc,  Co.,  15  Id.  147;  Hopldne  v. 
Lee,  6  Wheat.  109,  and  cases  before  cited. 

It  will  be  seen  from  the  rule  as  here  stated  that  the  matter 
adjudicated  to  become,  as  a  plea,  a  bar,  or  as  evidence  conclu- 
sive, must  have  been  directly  in  issue,  and  not  merely  collat- 
erally litigated.  It  must  be  a  fact  ''immediately  found 
according  to  the  pleadings,  not  that  on  which  the  verdict  was 
merely  based, — a  fact  in  issue,  as  distinct  from  a  fact  in  con* 
troversy":  Patter  v.  Baker,  19  N.  H.  166;  McDonald  v.  B.  R. 
W.  &  M.  Co.,  15  CaL  148.  And  what  constitutes  a  fact  in  issue, 
as  distinct  from  a  fact  in  controversy,  is  well  illustrated  in  the 
ease  of  King  v.  Clwse,  15  N.  H.  15-17  [41  Am.  Dec.  675];  Bett$ 
V.  Starr,  5  Conn.  552  [13  Am.  Dec.  94]. 

The  respondent's  counsel  does  not  controvert  the  correctness 
of  these  principles,  but  relies  on  them.  He  says:  "It  is  not 
questioned  on  the  part  of  the  respondent  that  a  judgment  pro- 
nounced on  the  merits  in  one  action  by  a  court  of  competent 
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jurisdiction  is  conclusive  upon  the  parties  and  privies  in  a 
subsequent  action  as  to  the  same  subject-matter.  Nor  does 
he  contend  that  a  judgment  in  ejectment  forms  an  exception 

to  the  rule The  object  of  ejectment  for  land  is  the 

recovery  of  possession;  the  subject-matter  to  be  tried  is  the 
right  of  possession  as  between  the  plaintiff  and  defendant;  that 
is  the  extent  of  the  issue.  On  the  trial  of  that  issue  various 
matters  may  arise  collaterally;  but  the  only  fact  directly  put 
in  issue,  tried,  and  determined  in  the  action,  touches  the  right 
of  possession.  As  to  the  matters  so  put  in  issue,  tried,  and 
determined,  the  judgment  concludes  the  parties." 

This  proposition  is  partly  but  not  entirely  true.  The  recov- 
ery of  possession  was  doubtless,  in  part  at  least,  the  object  of 
a  suit  in  the  old  action  of  ejectment, — the  firuit  sought  by  the 
litigation, — but  the  right  of  possession  was  not,  strictly  speak- 
ing, the  fact  litigated  and  determined.  The  subject-matter  in 
one  sense  may  be  the  right  of  possession;  but  the  right  of  pos- 
session ig  a  conclusion  of  law  to  be  drawn  from  the  facts  pat 
in  issue  and  determined,  and  not  the  facts  themselves  from 
which  it  is  deduced.  A  complaint  alleging  in  terms  a  right 
of  possession  merely,  and  a  wrongful  withholding,  would  pre- 
sent no  issue  of  fact  which  a  court  could  try.  The  subjectr 
matter  litigated  and  determined  depends  uix>n  the  facts 
alleged  in  the  pleadings. 

This  proposition  of  the  respondent's  counsel  proceeds  upon 
the  theory  that  the  recovery  alone  and  not  the  matter  in  issue 
and  determined,  and  upon  which  the  recovery  is  had,  consti- 
tutes the  bar.  Lord  EUenborough,  in  commenting  upon  a 
prior  case,  in  Outram  v.  Morewood^  3  East,  854,  355,  said: — 

"The  court  very  properly  distinguished  then  between  what 
operates  by  way  of  bar  to  a  future  recovery  of  the  same  thing, 
and  what  by  way  of  estoppel.  That  was  a  case  of  a  mere 
recovery  in  ejeetio  finn»>j  without  title  alleged;  and  the  plain- 
tiff might,  in  respect  of  possession,  or  other  varying  circum- 
stances of  titie,  be  well  entitled  to  recover  at  one  time,  and 
not  be  80  at  another.  And  it  is  not  the  recovery,  but  the  mat- 
ter alleged  by  the  party,  and  upon  which  the  recovery  proceeds, 
wbich  creates  the  e6to{)pel.  The  recovery  itself  in  an  action 
of  trespass  is  only  a  bar  to  the  future  recovery  of  damages  for 
the  same  injury;  but  the  estoppel  precludes  parties  and  privies 
from  contending  to  the  contrary  of  that  point  or  matter  of 
Ck^  which  having  been  once  distinctly  put  in  issse  by  them. 
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or  by  ihose  to  whom  they  are  privy  in  estate  or  law,  has  been 
OQ  such  issue  joined  and  solemnly  found  against  them." 

This  shows  that  it  is  not  the  object  of  the  suit,  the  recovery^ 
or  fruits  of  the  litigation  alone,  that  constitutes  the  estoppel, 
but  the  facts  put  in  issue,  and  found,  upon  which  the  recovery 
IB  based.  The  controversy,  then,  is  as  to  what  is  directly  in 
issue  in  an  action  to  recover  the  possession  of  real  estate  under 
our  system  of  pleading  and  practice. 

From  habit,  and  as  a  matter  of  convenience,  we  ordinarily 
speak  of  the  action,  in  a  geneifal  sense,  as  an  action  of  eject- 
ment. This  is  well  enough,  so  long  as  we  do  not  suffer  our- 
selves to  be  misled  by  confounding  the  action  to  recover  real 
estate  in  use  in  this  state  with  the  action  of  ejectment  at  com- 
mon law,  and  as  a  consequence  embarrass  ourselves  by  at- 
tempting to  apply  the  rules  of  law  peculiar  to  the  latter  action 
to  the  former.  Technically  and  substantially,  we  have  no  ac- 
tion of  ejectment.  The  forms  constitute  the  substance  of  that 
action  at  common  law.  True,  practically,  the  possession  of 
the  land  was  recovered.  But  this  was  equally  true  of  the  writ 
of  entry,  and  an  assize.  All  these  were  possessory  actions 
merely.  And  there  would  be  just  as  much  propriety  in  call- 
ing our  action  to  recover  the  possession  of  land  a  writ  of  entry, 
or  an  assize,  as  an  ejectment.  The  pleadings  are  more  nearly 
assimilated  to  the  pleadings  in  a  writ  of  entry,  or  an  assize, 
than  to  the  pleadings  in  an  action  of  ejectment.  In  theory, 
the  writ  of  entry  and  the  assize  were  actions  to  recover  the  free- 
bold,  while  ejectment  was  an  action  to  recover  the  term  of  the 
tenant, — a  mere  chattel  interest.  But  in  our  state,  an  action 
is  rarely  brought  by  a  tenant,  either  in  substance  or  form,  to 
recover  his  term.  Practically,  the  possession  of  the  land,  and 
nothing  more,  was  recovered  at  common  law  in  each  of  the 
actions  named. 

In  regard  to  the  two  former  actions,  Mr.  Blackstone  says: 
^  These  remedies  are  either  by  writ  of  entry  or  an  assize,  which 
are  actions  merely  possessory,  serving  only  to  regain  that  pos- 
session, whereof  the  demandant  (that  is,  he  who  sues  for  the 
land)  or  his  ancestors  have  been  unjustly  deprived  by  the  ten- 
ant or  possessor  of  the  freehold,  or  those  under  whom  he  claims;, 
they  decide  nothing  with  respect  to  the  right  of  property;  only 
restoring  the  demandant  to  that  situation  in  which  he  was  (or 
by  law  ought  to  have  been)  before  the  dispossession  com- 
mitted  

"  The  first  of  these  remedies  is  by  writ  of  entry,  which  is 
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that  which  disproves  the  title  of  the  tenant  or  possessor,  by 
showing  the  unlawful  means  by  which  he  entered  or  continues 
in  possession." 

The  writ  requires  the  tenant  to  deliver  seisin,  or  show  cause 
why  he  will  not.  "  This  cause  may  be  either  a  denial  of  the 
fact  of  having  entered  by  or  under  such  means  as  are  suggested, 
or  a  justification  of  his  entry  by  reason  of  title  in  himself,  or 
in  those  under  whom  he  may  claim;  whereupon  the  possession 
of  the  land  is  awarded  to  him  who  produces  the  clearest  right 
to  possess  it":  Sharswood's  Bla.  Com.  180,  181. 

After  stating  the  exceptions,  Blackstone  says:  ''  But  in  gen- 
eral the  writ  of  entry  is  the  universal  remedy  to  recover  poe- 
session,  when  wrongfully  withheld  from  the  owner":  Shars- 
wood's  Bla.  Com.  183.  Notwithstanding  these  actions  are 
merely  possessory,  and  "  decide  nothing  with  respect  to  the 
right  of  property  "  (a  question  which  could  only  be  determined 
in  a  writ  of  right),  a  judgment  in  one  writ  of  entry  was  con- 
clusive in  another,  or  in  an  assize  for  the  same  land. 

Says  Mr.  Blackstone:  '*  As  a  writ  of  entry  is  a  real  action 
which  disproves  the  title  of  the  tenant  by  showing  the  unlaw- 
ful commencement  of  his  possession,  so  an  assize  is  a  real 
action  which  proves  the  title  of  the  demandant  merely  by  show- 
ing his  or  his  ancestors'  possession;  and  these  two  remedies 
are,  in  all  other  respects,  so  totally  alike  that  a  judgment  or 
recovery  in  one  is  a  bar  against  the  other;  so  that  when  a 
man's  possession  is  once  established  by  either  of  these  posses- 
sory actions,  it  can  never  be  disturbed  by  the  same  antagonist 
in  any  other  of  them:"  Sharswood's  Bla.  Com.  184;  see  also 
Adams  v.  Barnes,  17  Mass.  365. 

'*  Actions  of  ejectment  have  succeeded  to  those  real  actions 
ciUed  possessory  actions;  but  an  inconvenience  was  found  to 
result  from  them  which  did  not  follow  from  real  actions,  to 
which  it  has  been  found  necessary  to  apply  a  remedy.  Real 
actions  could  not  be  brought  twice  for  the  same  thing;  but  a 
person  might  bring  as  many  ejectments  as  he  pleased,  which 
rendered  the  rights  of  parties  subject  to  endless  litigation": 
Archbold's  note  to  Sharswood's  Bla.  Com.  206. 

The  inconclusiveness  of  the  judgment  resulting  from  the 
form  of  proceeding  was  admitted  to  be  an  inconvenience,  and 
the  necessary  remedy  for  it,  referred  to  by  Mr.  Archbold,  was 
an  injunction,  which  was  at  length  granted,  after  two  or  mors 
trials:  Archbold's  note  to  Sharswood's  Bla.  Com.  206.  In  theso 
real  actions,  then,  we  may  say,  with  at  least  as  much  propriety 
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as  the  reepondent's  counsel  says  of  the  action  of  ejectmenti 
^'  the  object  is  the  recovery  of  possession;  the  subject-matter 
to  be  tried  is  the  right  of  ix)68ession  as  between  plaintiff  and 
defendant;  that  is  the  extent  of  the  issue." 

It  is  manifest,  therefore,  that  the  reason  that  one  recovery  in 
ejectment  at  common  law  was  not  a  bar  to  a  second  ejectment  be- 
tween the  same  parties  for  the  same  land,  was  not  because  the 
subject-matter  to  be  tried  was  the  right  of  present  possession; 
for  this  reason  would  apply  with  equal  force  to  the  actions  we 
have  just  considered,  in  which  a  former  recovery  was  a  bar. 
But  the  reason  is  found  in  the  very  framework  and  essential 
qualities  of  the  action,  which  rendered  the  rules  of  law  laid 
down  at  the  commencement  of  this  opinion  inapplicable.  The 
character  of  the  proceeding  is  well  known.  Originally,  the 
party  who  desired  to  recover  the  possession  of  land  in  this  ac- 
tion entered  upon  the  land,  and  there  executed  a  lease  to  some 
friend,  and  left  him  in  actual  possession,  where  he  remained 
till  some  other  friend  (called  the  casual  ejector),  or  the  prior 
tenant,  came  and  turned  him  out.  For  this  injury  the  tenant 
brought  his  action  against  the  party  who  ousted  him.  If  the 
party  ousting  him  was  a  stranger,  he  was  bound,  under  a  rule 
of  court,  to  give  notice  to  the  tenant  in  possession  that  he  had 
been  sued  and  should  make  no  defense;  and  that  unless  the 
tenant  in  possession  should  defend  he  would  be  turned  out. 
This  served  as  process  to  the  tenant  in  possession,  who  then 
appeared  and  defended  by  permission  of  the  court,  and  be- 
came the  real  defendant  in  the  suit.  The  plaintiff  did  not 
allege  title  in  his  declaration.  He  simply  alleged  that  his 
lessor  on  a  day  named  demised  to  him  the  premises  in  ques- 
tion, to  hold  for  a  specified  term  then  next  ensuing;  that  by 
virtue  of  said  demise  he  entered  into  said  premises  and  be* 
came  and  was  thereof  possessed  for  the  said  term;  that  being 
8o  possessed,  the  defendant,  at  a  time  specified,  and  before  the 
expiration  of  his  term,  with  force  and  arms  entered  and  ejected 
him.  Subsequently,  a  change  was  made  by  the  courts,  after 
which  the  plaintiff  and  casual  ejector  were  fictitious  persons. 
The  tenant  in  possession,  as  a  condition  of  being  allowed  to 
appear  and  defend,  was  required  to  enter  into  what  was  called 
the  consent  rule,  whereby  he  agreed  to  confess  the  lease,  entry, 
and  ouster,  and  to  plead  not  guilty.  This  obviated  the  neces- 
sity of  proof  on  the  points  admitted,  and  left  the  parties  at 
the  trial  at  that  stage  of  the  proceedings  in  which  they  would 
have  been  after  proving  lease,  entry,  and  cluster.    But  the 
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form  of  the  dedaxatioii  continued  to  be  the  same.  Upon 
proof  of  the  &ctB  alleged,  as  the  action  originally  etood,  or 
upon  thetr  adnnsBian  imder  the  modified  forma  of  proceeding, 
without  proving  any  title  in  the  landlord,  if  the  defendant 
flfaould  introduce  no  testimony  whatever,  the  plaintiff  would 
probably  be  entitled  to  recover.  He  certainly  would  upon  the 
£aee  of  ihe  reeord,  whatever  the  practice  might  have  been  under 
tiie  almost  unlimited  control  exercised  over  the  action  by  the 
jadge  who  introduced  it,  and  his  successors;  and  he  certainly 
would  at  this  day  in  this  state,  on  such  a  complaint  and  proof 
of  the  fifccts  alleged,  with  no  counter  proof.  But  it  would  not  be 
safe  for  the  plaintiff  to  rest  on  such  proof  or  admissions,  for  the 
defendaat  would  undoubtedly  introduce  testimony  to  rebut  his 
prima  fiicie  case;  hence  it  was  necessary  for  the  plaintiff  to 
show  title  in  his  lessor,  notwithstanding  none  was  directly 
alleged;  and  the  title,  though  not  directly  in  issue,  thus  be- 
came the  real  question  and  the  only  question  litigated.  But 
as  there  was  no  averment  of  title,  and  no  issue  directly  taken 
upon  it,  the  title  was  only  collaterally  or  incidentally  litigated. 
It  became  "  a  &ct  in  controversy,"  as  distinct  from  ''  a  fact  in 
issue."  Mr.  Blackstone,  after  stating  the  mode  of  proceedings 
fiays:  "  This  is  the  regular  method  of  bringing  an  action  of 
ejectment,  in  which  the  title  of  the  lessor  comes  collaterally 
and  incidentally  before  the  court  in  order  to  show  the  injury 
done  to  the  kasee  by  this  ouster":  Sharswood's  Bla.  Com.  202; 
and  again,  205:  '^Such  is  the  modem  way  of  obliquely  bring- 
ing in  questbn  the  title  to  lands  and  tenements,  in  order  to 
try  it  in  this  collateral  manner."  But  we  have  seen  that  the 
nde  in  aU  caaes  requires,  that  the  matter  tried  must  be  di- 
rectly  and  not  merely  collaterally  in  issue,  in  order  that  tho 
judgment  shall  be  a  bar,  and  in  an  action  of  ejectment  at  com- 
mon law  the  title  is  not  directly  in  issue;  hence  the  judgment 
under  the  rule  was  not  a  bar,  nor  could  the  determination  of 
attd  title  be  used  as  a  matter  of  estoppel. 

^  In  ejectment,  the  unsuccessful  party  may  retry  the  same 
qoeeticm  [that  is,  the  title]  as  often  as  he  pleases,  without  leave 
of  the  court,  for  by  making  a  fresh  demise  to  another  nominal 
diaracter,  it  becomes  the  action  of  a  new  plaintiff  upon  another 
right":  Christian's  note  to  Sharswood's  Bla.  Com.  205. 

This  is  ths  reason  given  in  the  books.  By  a  new  demise,  a 
different  term  is  created,  a  new  possession  and  ouster  alleged, 
aad  the  matters  directly  alleged  are  different  from  those 
directly  alleged  in  the  former  suit.    The  recovery  alone,  there* 
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foroy  could  not  be  a  bar,  ae  a  different  term  was  recovered. 
And  the  determination  of  the  title  was  not  available  as  matter 
of  estoppelj  becanse  it  was  not  directly  in  issue.  And  thus  the 
title — the  "fact  in  controversy,"  but  not  "directly  in  issue" — 
might  be  again  and  again  "collaterally  and  incidentally" 
tried.  The  judgment  is  not  conclusive  upon  the  title  till  it 
has  been  "  directly  "  put  in  issue  and  determined.  In  an  ac- 
tion for  mesne  profits,  brought  after  a  recovery  in  ejectment, 
the  judgment  in  the  ejectment  suit  was  conclusive  evidence  of 
the  plaintiff's  right  to  recover  from  the  date  of  the  demise  laid 
in  the  action  of  ejectment,  for  the  reason  that  the  right  to  the 
possession  of  the  particular  term  for  which  the  mesne  profits 
were  demanded  was  directly  in  issue,  and  estabUshed  in  the 
ejectment.  So  in  the  action  of  trespass  quare  claiLSum  fregity 
the  gist  of  the  action  is  the  injury  done  to  the  plaintiff's  pos- 
session. But  it  frequently  happens  that  the  titie  is  directly 
put  in  issue  and  determined,  and  when  "a  verdict  is  found  on 
any  fact  or  titie  distinctly  put  in  issue  in  an  action  of  trespass, 
such  verdict  may  be  pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties,  or  their  privies,  in  respect 
to  the  same  fact  or  title:"  Outram  v.  Morewood^  8  East,  346. 
In  this  case  (page  354)  Lord  Ellenborough  says,  "  that  a  re- 
covery in  any  one  suit,  upon  issue  joined  on  matter  of  titie,  is 
equally  conclusive  upon  the  subject-matter  of  such  title;  and 
that  a  finding  upon  titie  in  trespass,  not  only  operates  as  a  bar 
to  a  future  recovery  of  damages  for  a  trespass  founded  on  th& 
same  injury,  but  also  operates  by  way  of  estoppel  to  any  action 
finr  an  injury  to  the  same  supposed  right  of  possession":  Id. 

In  many  states  of  our  own  country,  the  common-law  action 
of  ejectment  has  either  been  abolished,  or  the  proceedings 
materially  modified;  and  we  shall  now  examine  some  of  the 
decisions  under  such  modified  proceedings  for  the  recovery  of 
real  property  bearing  upon  the  question  under  consideration. 

In  Connecticut,  if  the  common-law  action  of  ejectment  was 
ever  in  use,  it  was  abandoned  at  a  very  early  period,  and  a 
proceeding  substituted,  generally  called  an  action  of  disseisin, 
sometimes  ejectment;  but  whether  the  change  was  originally 
made  by  virtue  of  Statutory  provisions  or  by  the  courts,  we 
have  not  been  able  to  discover  with  certainty, — probably  by 
rules  of  practice  adopted  by  the  courts  under  statutory  au- 
thoT^ty. 

In  the  revised  statutes  of  Connecticut  of  1824,  the  only  pro- 
vision bearing  on  the  subject  under  discussion  which  we  have 
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been  able  to  find  is,  that  "  tbe  process  in  civil  actions  shall  be 
by  summons  or  attachment,"  and  "  shall  be  accompanied  with 
a  declaration  containing  the  cause  of  action":  Laws  of  1824, 
p.  34,  sec.  1;  that  "all  suits  wherein  title  lo  land  is  to  be 
tried  and  determined  ....  shall  be  brought  and  tried  in 
the  county  where  the  land  lies":  Id.,  sec.  21;  "that  the  par- 
ties shall  make  their  pleas  and  join  issue  according  to  the 
rules  and  orders  established  by  the  court":  Id.,  sec.  29; 
that  "the  general  issue  of  not  guilty,  owe  nothing,  did  not 
assume  and  promise,  no  wrong  or  disseisin,  or  any  other  gen- 
eral plea  proper  to  the  action  whereby  the  whole  declaration 
is  put  in  proof,  according  to  the  nature  of  the  action,  may  be 
made  by  the  defendant,  under  which  general  plea  the  defend- 
ant shall  be  at  liberty  on  the  trial  of  the  cause  to  give  in  evi- 
dence his  title,"  etc.,  provided  he  shall  not  give  in  evidence 
under  the  general  issue  any  matter  required  to  be  specially 
pleaded  at  common  law  without  giving  notice,  etc.:  Id.,  sec. 
30.  Similar  provisions  as  to  the  mode  of  commencing  suits 
and  the  general  issue  are  also  found  in  the  revised  laws  of  1796. 
Smith  V.  Sherwood^  4  Conn.  280  [10  Am.  Dec.  143],  which 
arose  in  1822,  was  an  action  of  disseisin  or  ejectment.  The 
plaintiff  alleged  title  and  a  disseisin.  The  defendant,  by  way 
of  estoppel,  pleaded  a  former  judgment  in  a  similar  action,  and 
averred  that  the  title  of  the  plaintiff  in  that  action  was  the 
only  subject  of  determination.  Plaintiff  demurred  to  the  plea. 
The  plaintiff,  in  the  first  action,  alleged  title  and  a  disseisin. 
The  defendants  pleaded  "no  wrong  and  disseisin,"  and  the  jury 
found  for  defendants.  The  question  was  as  to  the  sufficiency 
of  the  plea  of  estoppel.  The  court  were  equally  divided  on  the 
question,  Hosmer,  C.  J.,  and  Brainard,  J.,  holding  it  to  be  in- 
fiufficient,  and  Bristol  and  Peters,  JJ.,  holding  it  sufficient. 
Hosmer,  C.  J.,  says:  "  Neither  can  the  record  be  an  estoppel 
to  the  plaintiff's  demand,  as  the  ground  of  determination  does 
not  appear.  The  defendants,  it  was  found,  did  not  disseise 
Salmon,  and  the  verdict  may  have  been  rendered  upon  the 
fact  that  they  had  not  been  in  possession  of  the  premises,  or 
that  they  had  possessed  by  license  from  plaintiff,  or  for  other 
reasons  which  never  involved  the  validity  of  his  title.  It  is 
impossible  to  say,  upon  an  inspection  of  the  record  only,  that 
the  title  of  Salmon  was  ever  drawn  in  questiono.  The  estoppel, 
if  there  be  one,  must  be  founded  on  the  averment  of  the  de- 
fendant in  his  plea  that  the  title  of  Salmon  was  the  only  8ub« 
ject  of  determination."    He  then  holds  that  to  constitute  an 
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eBtoppely  not  only  must  the  precise  point  which  is  to  create  the 
estoppel  have  been  put  in  issue  and  decided,  but  also  that 
this  must  appear  from  the  record  alone, — that  the  record  can- 
not be  helped  out  by  averment  and  parol  proof.  It  will  be 
aeen  here  that  the  distinguished  judge  put  his  decision  upon 
the  ground  that,  although  title  was  alleged,  the  general  issue, 
"^  no  wrong  and  disseisin,"  did  not  necessarily  put  it  in  issue, 
finr  a  failure  to  prove  the  defendants  to  have  been  in  possession 
would  entitle  them  to  a  verdict  on  that  plea,  and  the  record 
would  not  show  but  that  this  was  the  ground  of  the  verdict. 
But  he  does  not  deny  that  the  estoppel  would  have  been  good, 
if  issue  had  been  distinctly  taken  on  the  title.  The  implica- 
ticscLy  from  what  is  said  here,  and  by  the  same  learned  judge  in 
€  Conn.  164,  and  5  Id.  182,  in  respect  to  the  general  issue, 
IB  that  it  would.  On  the  other  hand,  Bristol,  J.,  stoutly  main- 
tains that  the  plea  is  good,  notwithstanding  the  trial  of  the 
first  case  was  had  upon  the  issue  of  ''no  wrong  and  disseisin." 

He  says  (page  284):  ''The  action  of  disseisin  (called  indis- 
cmninateiy  disseisin  or  ejectment)  is  the  only  real  action 
known  to  our  laws.  Whether  the  plaintiff  declares  upon  a 
seisin  in  fee,  or  any  lesser  estate,  it  is  the  only  remedy  for  set* 
tling  the  title  to  real  property.  This  is  probably  the  first 
time  that  a  doubt  has  been  intimated  as  to  the  nature  of  the 
action,  and  of  its  being  adapted  to  the  great  business  of  ter- 
minating disputes  concerning  the  title  to  land." 

After  discussing  the  question  at  length,  and  citing  and  com- 
menting on  the  case  of  Oviram  v.  Morewoody  3  East,  346,  he  pro- 
ceeds (page  286):  ''Letit  be  tested  by  the  undoubted  principles 
of  that  case.  The  plaintiff,  Salmon,  in  the  record,  alleged  that 
lie  was  seised  in  fee  of  the  land  in  question,  and  that  Sherwood 
disseised  him.  The  defendant  pleaded  the  general  issue.  Now, 
was  not  the  title  directly  in  issue  between  the  parties,  being 
afl&rmed  by  the  plaintiff,  and  this  affirmation  denied  by  the 
defendant?  Suppose  judgment  had  been  rendered  for  the 
plaintiff,  to  recover  the  land  upon  a  verdict  that  he  had  done 
wrong  and  disseisin,  could  the  defendant,  just  turned  out  of 
possession  by  execution,  without  any  new  title,  bring  another 
action  of  ejectment  against  the  former  plaintiff,  and  try  the 
title?  Should  the  last  jury  differ  from  the  first,  and  decide 
that  he  had  title,  he  would  again  go  into  possession;  and  the 
parties,  after  two  lawsuits,  arrive  at  the  point  from  which  they 
started,  and  with  the  consolation  that  the  same  game  might  be 
eontinued  without  end.    Most  certainly,  the  defendant  in  an  ao* 
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lion  of  disseisin  must  be  permitted  to  bring  a  new  action,  and 
try  the  title  again,  notwithstanding  a  prior  recovery  of  eject- 
ment against  him,  provided  the  plaintiff,  in  case  a  judgment 
is  rendered  against  him,  can  be  permitted  to  bring  a  new  ac- 
tion for  the  same  land;  for  the  judgment  must  bind  both,  or  it 
can  bind  neither.  It  is  obvious,  then,  that  had  Salmon  recov- 
ered in  the  former  suit,  the  judgment  would  have  concluded 
the  defendant's  title,  as  that  title  was  directly  put  in  issue  and 
found  against  him;  and  it  would  seem  a  dictate  of  justice  as 
well  as  law,  that  the  judgment  being  in  favor  of  the  defendant, 
should  be  equally  conclusive  in  his  favor." 

Again,  upon  the  question  whether  the  entire  matter  of  estop- 
pel must  appear  by  the  record,  he  said  (page  287): — 

''The  defendant  has  averred  that  on  trial  of  the  case  of 
Salmon,  the  ouster  was  proved  and  admitted  by  the  defendant, 
and  consequently  the  judgment  and  verdict  proceeded  on  the 
ground  that  Salmon  had  no  title.  The  only  question  therefore 
is,  whether  such  averments  are  admissible.  These  averments 
are  consistent  with  the  record.  They  do  not  contradict  it. 
The  title  was  undoubtedly  in  issue  by  the  declaration  and 
plea,  and  the  only  eflfect  of  the  averment  is  to  show,  what  is 
consistent  with  the  record,  that  the  verdict  was  found  in  favor 
of  the  defendants  because  Salmon  had  no  title.  To  permit 
such  averments  seems  indispensable  to  attain  the  purpose  of 
justice;  and  they  have  frequently  been  admitted  in  similar 
cases:  Hutchina  v.  Campj  2  Blackf.  827;  Sedden  v.  Tutopj  6 
Term  Rep.  607;  Rover  v.  Foune,  4  Id.  146.  Numerous  cases 
in  our  sister  states  recognize  the  necessity  and  propriety  of 
showing  by  averments  anything  not  contradictory  to  the  record 
when  the  question  is  whether  a  former  judgment  bars  a  sub- 
sequent suit." 

And  such  seems  to  be  the  current  of  authorities  on  this 
point:  Oardner  v.  Buchbeey  3  Cow.  127  [15  Am.  Dec.  256]; 
Young  v.  Blacky  7  Cranch,  565;  Buii  v.  Steinburghj  4  Cow.  559 
[15  Am.  Dec.  402];  Lawrence  v.  Hwnt,  10  Wend.  85  [25  Am. 
Dec.  539];  Yowig  v.  Rummell^  2  Hill,  478  [38  Am.  Dec.  594]; 
McKnight  v.  Dunlap^  4  Barb.  36;  Beebe  v.  EUiottj  4  Id.  457; 
Doty  V.  Brown,  4  N.  Y.  71  [53  Am.  Dec.  850];  2  Smith's  Lead. 
Cas.  575.  But  they  are  not  entirely  uniform,  and  subsequent 
decisions  seem  to  settle  the  point  the  other  way  in  Connecticut. 

It  will  be  seen  that  the  question  in  this  case  was  as  to 
whether  the  title  was  shown  by  the  record  to  be  in  issue  and 
determined  on  the  plea  of  ''no  wrong  and  disseisin";  and  if 
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not,  whether  the  record  coiild  be  aided  by  averment,  and  not 
as  to  the  effect  of  the  judgment,  if  in  issue.  If  the  title  was 
shown  by  the  record  to  be  determined,  or  the  record  could  be 
aided  by  averment,  it  seems  to  be  taken  for  granted  b^  all  the 
judges  that  the  judgment  would  have  been  conclusive. 

Mr.  Chief  Justice  Swift,  in  his  digest  of  the  laws  of  Connecti- 
cat,  says,  in  relation  to  this  subject:  '^In  several  states  in  the 
Union  they  have  copied,  in  substance,  the  English  forms  of  real 
actions,  with  such  variations  as  local  circumstances  required 
In  Connecticut  we  have  introduced  one  action  which  compre- 
hends and  answers  the  purposes  of  the  whole.  This  is  indiscrim- 
inately called  an  action  of  ejectment  or  an  action  of  disseisin. 
like  the  writ  of  right,  it  definitely  settles  the  title  and  is  a  bar 
to  another  action."  Here  the  sentence  ended  in  the  former 
edition.  But  Professor  Button,  in  the  revision  of  1851,  made 
since  the  case  of  Smith  v.  Sherwood^  4  Conn.  280  [10  Am.  Dec. 
143],  arose,  adds  this  qualification:  'Provided  issue  is  taken 
on  such  title.  But  if  on  the  general  issue  no  wrong  or  disseisin 
is  pleaded,  the  judgment,  whether  for  plaintiff  or  defendant, 
will  not  be  an  estoppel.  The  defendant  in  this  action  may 
plead  an  estoppel  specially.*'  Mr.  Chief  Justice  Swift  proceeds: 
"Like  the  writs  of  entry  and  assize,  it  will  lie  for  possessory 
rights.  Without  the  formalities  and  delays  of  real  actions,  or 
the  fictions  of  the  writ  of  ejectment,  it  comes  directiy  to  the  ob- 
ject in  the  simplest  form  and  with  all  the  ease  and  expedition 
of  a  personal  action":  1  Revision  Swift's  Dig.  507;  see  also 
page  666. 

So  also,  in  Connecticut,  the  party  in  whose  favor  the  titie 
o  land  is  determined  by  an  award  of  arbitrators  may  avail 
oimself  of  it  in  a  subsequent  action  by  way  of  estoppel:  SheU 
ton  V.  AlcoXf  11  Conn.  248, 

Thus,  in  Connecticut,  if  issue  be  taken  distinctly  on  the 
title,  the  verdict  and  judgment  are  conclusive  upon  the  same 
principles  that  judgments  in  other  actions  conclude  the  par- 
ties. 

In  South  Carolina,  the  action  of  ejectment,  with  some  stat- 
Qtory  modifications,  was  formerly  in  use.  In  1791,  the  action 
of  ejectment  was  abolished,  and  the  action  of  trespass  to  try 
tiUe  substituted.  The  effect  of  the  judgment  upon  the  rights 
of  the  defendant  in  this  action  was  left  to  be  determined  by 
the  principles  of  the  common  law.  And  it  was  held  in  Thomas 
▼.  Geiger,  2  Nott  &  McC.  528,  that ''  the  defendant,  in  an 
action  of  trespass  to  try  title,  cannot,  after  a  recovery  against 
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fiim,  in  turn  become  plaintifif  and  sustain  a  second  action  t> 
try  title."  The  court  say  (page  530):  "It  has  been  contendei 
that  a  change  of  action  does  not  alter  the  rights  of  the  parties; 
and  therefore  in  an  action  of  trespass  to  try  title,  the  parties 
retain. the  power  of  renewing  the  action  as  often  as  was  per- 
mitted in  an  action  of  ejectment.  The  rights  of  the  parties 
must  not  be  confounded  with  the  incidents  peculiar  to  forms 
of  action.  The  fictitious  action  of  ejectment  was  substituted 
for  the  real  action.  As  trespass  to  try  title  is  now  substituted 
for  ejectment,  were  the  rule  contended  for  to  prevail,  trespass 
to  try  title  as  well  as  ejectment  must  be  governed  by  the 
incidents  peculiar  to  a  real  action.  This  doctrine  would  leave 
no  other  difference  between  a  real  action,  ejectment,  and  tres- 
pass to  try  title,  than  a  name.  The  legislature,  however,  con- 
templated a  greater  change.  They  were  dissatisfied  with  the 
fictitious  proceedings  in  ejectment,  and  their  consequences, 
and  therefore  substituted  the  action  of  trespass." 

Prior  to  1847,  the  action  of  ejectment  was  in  use  in  (Georgia. 
In  that  year  an  act  was  passed  which  provides,  "that  from 
and  after  the  passage  of  this  act,  the  form  of  a  declaration  for 
the  recovery  of  real  estate  and  mesne  profits  may  be  as  follows, 
«tc.,  to  wit: — 

"  [Title  of  cause.]  The  petition  of  A  B  showeth  that  C  D 
is  in  possession  of  a  certain  tract  of  land  in  said  county  [here 
describe  the  land],  to  which  your  petitioner  claims  title;  that 
O  D  has  received  the  profits  of  said  land  since,  etc.,  and 
refuses  to  deliver  said  land  to  your  petitioner,  or  to  pay  him 
the  profits  thereof.  Wherefore,  your  petitioner  prays  process, 
-etc.:  Cobb's  New  Dig.  Laws  of  Georgia,  1851,  p.  490." 

There  is  no  provision  as  to  the  effect  of  the  judgment.  In 
HUliard  v.  Connolly^  7  6a.  172,  it  was  held  that  a  plaintiff,  if 
iic  chose,  might,  notwithstanding  this  provision,  still  proceed 
under  the  old  forms  of  the  action  of  ejectment.  But  in  SiiM 
V.  Smith,  19  6a.  124,  a  verdict  and  judgment  in  an  action 
brought  under  the  act  of  1847,  just  cited,  was  held 'to  be  con- 
xilueive,  even  when  set  up  in  a  subsequent  action  of  ejectment 
brought  in  the  common-law  form  for  the  same  land.  In  this 
<;ase  the  second  action  was  brought  under  the  old  form.  The 
former  recovery,  under  the  form  prescribed  in  the  act  of  1847, 
was  pleaded  in  bar.  No  new  title  or  right  of  possession  since 
the  verdict  in  the  former  action  was  shown.  Mr.  Justice 
Btarnes,  who  delivered  the  opinion  of  the  court,  says  (page 
125):— 
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"  The  rule  of  practice,  as  derived  from  the  English  courtSi 
was,  that  a  recovery  in  ejectment  did  not  bar  a  subsequent  ac- 
tion. The  role  was  founded,  I  suppose,  upon  the  nature  and 
character  of  the  action."  After  stating  the  character  of  the 
action,  he  proceeds:  "All  this  ingenuity  and  contrivance  had 
their  origin,  no  doubt,  in  the  high  estimate  which  was  placed 
upon  real  estate  in  England,  and  its  immense  importance  as 
an  element  in  the  feudal  policy.  But  whatever  may  have  been 
the  reason  of  the  rule,  such  it  was, — and  we  have  made  it  a 
part  of  our  law. 

'^  We  are  all  ready  to  admit,  however,  I  suppose,  that  there 
is  no  necessity  for  the  rule  with  us;  that  there  is  no  reason  in 
our  state,  while  a  suitor  claiming  real  estate  in  a  court  of  jus- 
tice should  have  this  advantage  over  one  who  was  suing  for 
personal  property;  that  substantial  and  practical  reasons  can- 
not be  assigned  for  iL  Still,  if  called  upon  to  enforce  it  in 
such  a  case  and  under  such  circumstances  as  would  demand 
its  enforcement  at  the  common  law,  we  should  feel  constrained 
to  adopt  it.  But  when  a  different  case  is  presented,  arising  in 
part  out  of  our  own  legislation,  we  are  at  liberty  to  adopt  a 
more  reasonable  and  practicable  rule.  The  case  is  presented 
here.  The  first  action,  brought  according  to  the  provisions  of 
our  statute  of  1847,  was  a  real  substantial  claim  of  title,  and 
it  was  determined  against  the  plaintiff. 

''Now,  we  regard  the  act  of  1847  as  intended  to  try  title,  not 
possession.  The  plaintiff,  confessedly,  cannot  directly  bring 
another  action  against  the  defendant  under  and  by  virtue  of 
the  provisions  of  the  statute,  for  the  purpose  of  trying  the  title 
to  the  same  premises.  Shall  he  be  allowed  to  do  so  circuit- 
ously  by  adopting  the  common-law  fiction?  This  unreasonable 
result  is  avoided  by  holding  that  the  common-law  rule,  which 
we  have  been  considering,  can  properly  be  held  applicable  to 
a  case  of  ejectment  only  when  the  common-law  forms  have 
been  adopted  and  followed  by  the  plaintiff, — that  the  act  of 
1847  repeals  the  common-law  fiction  as  to  all  cases  where  it  is 
followed;  and  when  a  verdict  is  rendered  under  it,  the  com- 
mon-law fiction  must  give  way,  and  can  no  longer  apply  if  an- 
other case  be  brought  by  the  plaintiff  against  the  defendant, 
in  the  form  of  common-law  ejectment,  if  it  can  be  shown  that 
the  latter  case  is  in  truth  and  in  fact  an  action  for  the  trial  of 
the  same  title." 

Thus  we  see,  upon  a  careful  examination  of  the  subject, 
that  the  forms  and  fictions  of  the  action  of  ejectment  are  of 
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the  very  essence  and  substance  of  the  action,  and  that  wher- 
ever its  forms  are  swept  away,  its  peculiar  incidents  and  con- 
sequences go  with  them. 

In  several  of  the  states,  as  in  New  York  and  Illinois,  there 
are  special  statutes  regulating  actions  for  the  recovery  of  real 
estate.  In  such  cases,  the  forms  of  the  common-law  action  of 
ejectment  are  generally  abolished,  and  another  form  sub- 
stituted; and — what  would  naturally  be  expected  as  a  conse- 
quence of  the  change  of  the  form  in  the  action — the  effect  of 
the  judgment  is  also  modified,  regulated,  and  prescribed. 
Sometimes  one  new  trial  in  the  same  action  is  granted,  as  a 
matter  of  right,  and  another  upon  a  proper  showing,  in  the 
discretion  of  the  judge.  But  when  finally  determined  in  that 
action,  it  is  made  conclusive.  The  statutory  form  of  a  declar 
ration  in  New  York  does  not  even  allege  title.  It  only  alleges 
a  possession  by  plaintiff,  and  an  ouster  by  defendant.  Yet 
the  judgment  is  made  conclusive.  A  second  trial,  if  any  be 
had,  must  be  in  the  same  action. 

But  these  provisions  granting  new  trials,  as  a  matter  of  ab- 
solute right,  were  adopted  many  years  ago,  when  the  old  ideas 
as  to  the  peculiar  importance  and  sacredness  of  real  estate,  in 
comparison  with  personalty,  still  lingered  in  the  minds  of  the 
people.  At  this  day,  and  especially  in  the  new  states,  little 
more  importance  is  attached  to  real  estate  than  to  personal 
property  of  equal  value.  It  is  almost  as  much  an  article  of 
traffic,  commerce,  and  speculation  as  merchandise.  No  re- 
straints are  thrown  around  its  alienation,  except  so  far  as  are 
necessary  for  the  protection  of  parties  dealing  in  it,  by  en- 
abling them  to  trace  and  preserve  the  evidence  of  titles,  and 
judge  of  their  validity.  Since  the  change  in  the  form  of  ac- 
tions, no  technical  reason  exists  —  and  we  can  perceive  no 
substantial  reason  inherent  in  the  nature  of  the  property  — 
why  the  title  to  a  piece  of  land  should  not  be  finally  deter- 
mined by  one  trial  fairly  conducted,  in  which  no  error  occurs, 
that  does  not  apply  with  at  least  equal  force  to  an  action  for 
the  recovery  of  a  horse,  a  ship,  or  any  other  piece  of  personal 
property  of  equal  value;  and  a  judgment  upon  title  to  a  ship 
or  other  i)ersonal  property  is  conclusive:  Dennison  v.  Hyde,  6 
Conn.  616.  In  fact,  if  there  is  any  difference,  the  reason  is 
stronger  for  a  second  trial  in  the  case  of  personalty  than  of 
realty;  because,  from  the  fixed  character  of  real  estate,  the 
muniments  of  title  can  be  more  easily  preserved  and  traced. 
The  evidence  of  title  may  be,  and  generally  is,  of  record,  open 
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to  the  examination  of  all,  —  always  at  hand,  and  easily  pro- 
duced whenever  occasion  requires;  while  the  evidence  of  title 
to  personalty  generally,  to  a  great  extent,  rests  in  parol, — Is 
more  evanescent  in  character,  more  liable  to  be  lost,  or  if  in 
existence  more  liable  to  be  beyond  the  reach  of  the  party  at 
the  particnlar  time  when  he  has  occasion  to  produce  it. 
Hence,  a  party  is  much  less  likely,  to  be  able  to  present  the 
foil  strength  of  his  case  at  the  time  when  forced  into  trial  of 
the  right  to  personal  property,  than  upon  a  similar  trial  as  to 
realty.  Neither  is  there  anything  in  tbe  particular  estate 
which  a  party  may  have  in  the  property,  or  the  character  of 
the  right  sought  to  be  enforced,  that  distinguishes  one  kind  of 
property  from  the  other. 

One  party  may  have  the  absolute  right  of  property;  a  sec- 
ond, the  right  of  enjoyment  for  a  specified  time;  a  third,  a 
right  of  immediate  possession;  and  a  fourth,  the  actual,  right- 
ful or  wrongful  possession  of  personalty  as  well  as  of  realty; 
and  there  may  be  injuries  to  the  rights  of  each  of  these  par- 
ties,  for  which  they  have  a  remedy.  A  party  may  recover 
possession  who  has  no  right  of  property,  as  well  as  in  the  case 
of  realty;  and  we  can  see  no  reason  why  a  judgment  upon  a 
matter  in  regard  to  realty,  once  put  in  issue,  litigated  and  de- 
termined,— whether  it  be  title,  a  right  of  present  possession,  or 
something  else, — should  not  be  conclusive,  as  well  as  when  it 
relates  to  personalty.  No  principle  of  the  common  law  would 
be  violated  by  such  a  result.  On  the  contrary,  its  rules  require 
it.    Nor  would  it  be  contrary  to  any  principle  of  public  policy. 

Mr.  Greenleaf  says:  "The  rules  of  law  upon  this  subject 
are  founded  upon  these  evident  principles,  or  axioms,  that  it 
10  for  the  interest  of  the  community  that  a  limit  should  be 
prescribed  to  litigation;  and  that  the  same  cause  of  action 
ought  not  to  be  brought  twice  to  a  final  determination.  Jus- 
tice requires  that  every  cause  be  once  fairly  and  impartially 
tried;  but  the  public  tranquillity  demands  that,  having  been 
once  BO  tried,  all  litigation  of  that  question  between  those  par- 
ties should  be  forever  closed":  2  Greenl.  Ev.,  isec.  522. 

If  there  is  any  litigation  that  the  "interest  of  the  commu- 
nity," and  "the  public  tranquillity  demand,"  "should  be  for- 
ever closed,"  after  one  full  and  fair  trial, — or  even  without 
trial  unless  it  be  speedily  had, — it  is,  in  our  judgment,  litiga- 
tion in  respect  to  titles  to  lands.  And  such  was  manifestly 
the  opinion  of  the  legislature  of  this  state;  for  in  adopting  a 
statute  of  limitations  that  should  bar  all  actions  in  relation  to 
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realty,  thej  fixed  upon  the  unprecedentedly  short  period  of 
five  years.  And  in  prescribing  the  mod^  of  proceedings  in 
ciyil  cases,  that  body  left  the  action  for  the  recovery  of  real 
estate  untrammeled  by  any  of  the  forms  and  fictions  that  per- 
tained to  actions  of  ejectment,  and  to  the  almost  innumerable 
variety  of  other  proceedings  relating  to  real  and  mixed  actions 
at  common  law.  They  made  no  distinction  between  personal 
and  real  actions,  but  left  them  all  to  be  governed  by  the  same 
principles  and  attended  by  the  same  incidents  and  conse- 
quences. Whether  the  action  be  real  or  personal,  the  plaintiff 
alleges  the  facts  that  constitute  his  cause  of  action.  There  is 
no  general  issue.  The  defendant  must  take  issue  directly 
upon  each  material  allegation  by  denying  it,  or  it  will  be  taken 
against  him  as  admitted.  Whatever  is  put  in  issue  and 
passed  upon,  is,  upon  the  principles  of  the  common  law,  finally 
determined.  In  the  language  of  Mr.  Chief  Justice  Swift,  in 
speaking  of  the  action  of  disseisin  in  Connecticut,  as  distin- 
guished &om  the  numerous  real  actions  at  common  law,  before 
quoted,  we  have  but  "one  action  which  comprehends  and 
answers  the  purpose  of  the  whole.  Like  the  writ  of  right  it 
definitely  settles  the  title,  and  is  a  bar  to  another  action,  pro- 
vided issue  is  taken  on  such  title.  Like  the  writs  of  entry  and 
assize,  it  will  lie  for  possessory  rights.  Without  the  formalities 
and  delays  of  real  actions,  or  the  fictions  of  the  writ  of  ejectment, 
it  comes  directly  to  its  object  in  the  simplest  form,  and  with 
all  the  ease  and  expedition  of  a  personal  action.'' 

It  does  not  follow  that  a  party  suing  to  recover  the  posses* 
sion  of  land  must  use  the  same  stereotyped  form  of  complaint 
or  that  he  must  allege  title  in  fee,  because  he  may  do  it.  Ha 
need  not  of  necessity,  adopt  the  precise  form  of  complaint 
which  was  in  controversy  and  approved  in  Payne  v.  TreadwMy 
16  Cal.  243.  The  form  may  be  adapted  to  the  estate  sought 
to  be  recovered  and  the  facts  desired  to  be  put  in  issue.  The 
cause  of  action  should  be  stated  according  to  the  facts.  In  the 
language  of  Mr.  Chief  Justice  Field  in  that  case  (page  245),  the 
plaintiff  may  aver  '^  that  he  is  seised  of  the  premises,  or  of  some 
estate  therein,  in  fee,  for  life  or  for  years,  according  to  the  fact"; 
or  *' when  the  plaintiff  has  been  in  possession  of  the  premises  for 
which  he  sues,  it  will  be  sufficient  for  him  to  allege  in  his  com- 
plaint such  possession  and  entry,  ouster,  and  continued  with- 
holding by  the  defendant.  Such  allegations  are  proper  when 
they  correspond  with  the  facts,  but  they  are  not  essential ": 
Id.  244.  But  whatever  is  put  in  issue,  and  determined,  is 
conclusivo  and  final. 
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If  a  party  declares  upon  a  seisin  in  fee,  and  thus  puts  his 
title  in  issue,  and  chooses  to  rely  upon  a  prior  possession 
merely,  or  does  not  choose  to  put  in  all  his  eyidence  of  title,  or 
is  unable  from  any  accident  to  get  it  in,  he  is  in  no  worso 
])Osition  than  many  other  parties,  who  for  any  reason  fail  in 
personal  actions  to  get  in  sufficient  or  all  their  evidence.  Pru- 
dent counsel,  where,  from  any  unforeseen  accident  they  faU  to 
make  as  strong  a  case  as  the  facts  and  evidence  attainable 
should  enable  them  to  do,  and  they  are  not  satisfied  of  the 
sufficiency  of  their  proofs,  will  submit  to  a  nonsuit,  or  in  a 
proper  case,  with  the  permission  of  the  court,  withdraw  a  juror 
and  begin  again.  If  they  do  not,  they  cannot  complain  that 
the  judgment  against  them  in  the  action  should  be  followed  by 
its  legitimate  consequences. 

In  order  that  we  may  not  be  misapprehended,  we  will  add 
that  the  estoppel  of  a  verdict  and  judgment  is  necessarily 
limited  to  the  rights  of  the  parties  as  they  exist  at  the  time 
when  such  verdict  and  judgment  are  rendered,  and  cannot 
preclude  either  party  from  showing  that  their  rights  have  been 
varied  or  extinguished  at  a  subsequent  period.  No  injury, 
therefore,  can  result  on  that  ground. 

In  this  case,  the  record  offered  in  evidence,  and  excluded 
by  the  court,  shows  that  in  the  former  suit  the  title  was  dis* 
tinctly  put  in  issue  and  determined  (the  possession  of  an  un- 
divided half  was  admitted  by  the  answer);  that  the  undivided 
forty-one  eighty-first  parts  was  found  and  adjudged  to  be  in 
the  plaintiffs  and  forty  eighty-first  parts  in  the  defendant; 
that  the  same  title  and  the  same  ouster  were  relied  on  in  this 
action, — for  the  plaintiffs  proved  that  the  defendant's  posses- 
sion extended  as  far  back  as  1857,  before  the  commencement 
of  the  former  action,  and  no  evidence  of  title  acquired  since 
the  former  suit  was  offered.  The  court  therefore  erred  in  re- 
fusing to  admit  the  record  in  evidence,  and  the  judgment  must 
be  reversed. 

Another  question  of  great  importance  has  been  presented  in 
this  case,  and  elaborately  argued,  which  the  counsel  urge  us 
to  decide.  But  imder  the  views  we  have  taken,  it  becomes 
unnecessary  to  determine  the  question  in  this  case,  and  the 
importance  of  the  questions  already  discussed  have  required  so 
wide  a  range  of  investigation  that  we  have  already  devoted  as 
much  time  to  the  consideration  of  the  case  as  the  accumulated 
business  and  other  pressing  duties  of  the  court  will  admit  of 
at  this  iixnf* 
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This  cause  was  decided  by  the  late  supreme  court,  Mr.  Justice 
Crocker  delivering  the  opinion,  in  which  all  the  justices  con- 
curred. At  the  time  of  the  transfer  of  the  cause  to  the  new  court, 
there  was  a  petition  for  rehearing  pending.  As  the  questions 
involved  were  new  in  this  state,  and  supposed  to  be  of  great 
practical  importance,  a  rehearing  was  granted  in  order  that 
they  might  be  further  considered.  Upon  a  thorough  exami- 
nation of  the  case,  we  have  arrived  at  the  same  conclusions  as 
those  attained  by  our  predecessors,  and  upon  substantially  the 
same  grounds. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Rhodes,  J.,  concurred. 
CuBREY,  J.,  dissented. 


JuDGioiiT  IN  Ejisctment,  CyONCLU8iyENB88  OF.^Uiidafabtedly  at  oommoii 
law  a  judgmexit  in  an  action  of  ejeotment  waa  not  a  bar  to  another  and  simi- 
lar  action,  and  the  chief  reason  for  this  was  nndonbtedly  dae  to  the  fiotitioiiB 
character  of  the  action.  If  a  question  was  tried  and  settled  between  John 
Doe,  plflintiff^  and  A  B»  who  comes  in  and  is  substitated  as  defendant  in 
place  of  Bichard  Roe,  the  casual  ejector,  it  is  plain  that  A  B  cannot  plead 
the  yerdict  and  judgment  in  bar  of  another  suit  brought  by  John  Ben  against 
Bichard  Fen,  though  the  devise  may  be  laid  from  the  same  lessor,  for  there 
is  no  privity  between  John  Doe  and  Bichard  Den.  Originally  ejectment  was 
only  an  action  of  trespass  by  a  lessee  against  one  who  had  ousted  him  of  his 
teruL  The  plaintiff  recovered  only  the  possession,  and  the  freehold  was  not 
directly  in  controversy.  In  the  action  only  a  term  was  recovered  aa  it  waa 
founded  on  the  assertion  of  an  existing  lease,  and  the  declaration  negatived 
the  ownership  of  the  freehold  by  the  plaintiff.  It  is  obvious  that  the  veiy 
structure  of  such  a  record  rendered  it  impossible  to  plead  a  former  recovery 
in  bar  of  a  second  ejectment.  'Each,  succeeding  action  supposed  a  new  de- 
mise, and  as  the  plaintiff  was  only  a  fictitious  person,  and  as  the  demise  might 
be  laid  in  any  number  of  ways,  it  never  could  appear  that  the  second  eject- 
ment was  for  the  same  thing  as  the  first.  Another  reason  why  the  judgment 
in  an  action  of  ejectment  was  held  inconclusive  was  the  peculiar  sanctity  and 
respect  with  which  real  estate  was  regarded  at  common  law.  This  feeling 
was  so  deep  that  the  courts  were  not  willing  that  the  claim  to  it  should,  like 
aU  othe^  claims,  be  settled  forever  by  one  trial  in  an  ordinary  personal  ac- 
tion, and  consequently  permitted  the  unsuccessful  party  to  have  other  oppor- 
tunities of  asserting  his  title:  Freeman  on  Judgments,  sec  295;  Miles  v,  Cald' 
well,  2  WalL  35;  Sturdy  v.  Jaekaway,  4  Id.  174;  Stevens  v.  Hughes,  81  Pa.  St 
381;  Van  Wyck  v.  Seward,  1  Edw.  Ch.  327.  These  views  will  be  found  sup- 
ported by  nearly  all  the  succeeding  cases.  But  the  forms  of  the  ancient  ac- 
tion of  ejectment  have  not  been  adopted  in  the  United  States,  and  in  most 
of  the  states  of  the  Union  a  special  action  for  the  recovery  of  real  property 
has  been  provided  for  or  created  by  statute.  In  the  different  states  these 
actions  vary,  but  to  them  all,  for  the  purpose  of  identifying  them  as  actions 
for  the  recovery  of  realty,  the  name  ejectment  is  generaUy  if  somewhat 


Oct  1864.]  Caperton  v.  Schmidt.  209 

erroncoasly  applied.  Now  as  regards  the  estimation  in  which  land  is  held, 
in  the  langnage  of  the  supreme  coart  of  the  United  States,  '*  there  is  a  great 
diffarenoe  in  the  different  states  in  the  value  attached  to  real  estate,  and  to 
the  title  by  which  it  is  held,  as  compared  with  other  species  of  property. 
Bat  there  is  no  doubt  entertained  that  in  all  of  them  the  feeling  is  far  re. 
moved  from  that  which  formerly  prevailed  in  England,  or  which  prevails 
there  even  now.  While  some  of  our  older  states  still  uphold  many  of  the 
■degnards  of  the  common  law,  with  its  complicated  system  of  conveyancing 
operating  ae  a  strong  drag  upon  the  facility  of  transfers  of  real  prop^i^,  our 
Western  people  trafiSc  in  land  as  they  do  in  horses  or  merchandise,  and  sell  a 
qoarter-eection  of  land  as  readily  and  as  easily  as  they  do  a  mule  or  a  wagon. 
Tlie  laws  of  a  people  correspond  with  their  habits.  Deeds  of  conveyance  are 
bj  statute  rendered  exceedingly  simple  and  effectual,  the  main  safeguard 
being  a  well-digested  system  of  r^^ration.  In  consonance  with  this  gen- 
enl  facility  of  traffic,  it  is  their  policy  to  prevent  those  endless  litigations 
eoncernxng  titles  to  lands  which  in  other  countries  are  transferred  from  one 
generation  to  another.  The  rapid  settlement  of  a  new  country  requires  that 
*  title  once  fairly  determined  shall  not  be  again  disturbed  as  between  the 
same  parties  ":  Milea  v.  CaldtoeU,  2  WalL  35. 

The  efifoet  of  the  statutory  provisions  of  the  different  states  upon  the  action 
cl  ejectment  renders  that  action  one  which  affects  the  title  of  the  property 
in  controversy  in  it.  It  binds  that  title,  not  only  as  to  the  parties  to  the 
action,  but  also  as  to  all  who  derived  title  under  them  from  the  time  of  the 
commencement  of  the  action.  To  that  extent,  the  judgment,  while  it  remains 
in  force,  oonduaively  settles  the  rights  of  the  parties,  and  those  claiming  un- 
der them,  or  either  of  them,  to  the  property  in  controversy.  Where  issue  is 
made  by  the  parties  in  their  real  names,  and  the  land  is  accurately  described, 
a  verdict  and  judgment  in  such  action,  where  the  title  to  the  fee  is  in  ques- 
taon,  is  a  bar  to  a  second  trial  for  the  same  cause  of  action  between  the  same 
parties,  and  tiioee  in  privity  with  them,  unless  the  statute  provides  to  the 
contrary:  Freeman  on  Judgments,  sec.  299;  Stowell  v.  OJiamberlamy  60  N.  Y. 
672;  DawUy  v.  Brcwn,  79  Id.  390;  Doe  v.  Oustard,  5  Scott  N.  R.  145;  Ama- 
tri  V.  Ckutro^  49  OaL  325;  Sims  v.  Smith,  19  Ga.  124;  Dickerson  v.  Pcmdl,  21 
Id.  143;  Pariak  v.  Ferria,  2  Bhick,  606;  Hodges  v.  Eddy,  62  Vt.  343;  Hayner  v. 
Sianiey,  12  Fed.  Rep.  217;  MarikaU  v.  Shafter,  32  Cal.  176;  Milea  v.  CaUweH, 
2  WalL  38;  Blanchard  v.  Brown,  3  Id.  249;  Ccmpbeli  v.  BanJajif  99  U.  S.  263; 
Skinn  V.  Young,  57  Cal.  525;  Bertram  v.  Cook,  44  Mich.  396;  Barrows  v.  Km- 
dred,  4  WalL  399;  Sturdy  v.  Jackaway,  4  Id.  174;  Saiterlee  v.  BUss,  36  CaL 
480;  AinsUy  v.  Mayor,  1  Barb.  169;  Marvm  v.  Denmson,  1  Blatchf.  160;  Brewer 
▼.  BedkwUh,  35  Miss.  467;  Parks  v.  Moore,  13  Vt.  183;  S.  0.,  37  Am.  Dec. 
£89;  Edwards  v.  Boys,  18  Id.  473;  Sheridan  v.  Andrews,  3  Lans.  129;  Cad- 
waOader  v.  Harris,  76  HL  371;  Ji^nson  v.  Pate,  90  N.  C.  334;  Parker  v. 
StandHOigh,  71  Ga.  735;  Troutman  v.  Vernon,  I  Bush,  482;  Marvin  v.  Denni- 
son,  20  Vt.  662;  Beebe  v.  EUioU,  4  Barb.  457;  Smith  v.  Kemochan,  7  How. 
196;  Payne  v.  Payne,  29  Vt.  172;  Blanchard  v.  Brawn,  3  Wall.  235;  Kinter 
▼.  t/eni^  43 Pa. St.  445;  Spencer.  MeOowan,  53 Tex.  30;  Craigr.  Watson,  68 
Oa.  114;  Foster  v.  Evans,  61  Mo.  89;  Thompson  v.  McKay,  41  Cal.  221; 
Wooden  v.  Clemenee,  33  Iowa,  280. 

In  several  of  the  states,  however,  there  still  continues  to  linger  the  idea 
of  a  difference  between  rights  to  real  property  and  rights  to  personalty  and 
judgments  in  ejectment  are  not  considered  conclusive.  In  such  states,  pro- 
▼inoa  is  osoally  made  by  statute  for  a  new  trial.  In  Pennsylvania  two  judg- 
Its  and  verdicts  are  necessary  to  condude  the  title:  Wooiston's  Appeat,  51 
Am.  Dbc  Vol.  LXXXV— m 
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Pa.  St.  452;  Drexel  v.  Jifan,  44  Am.  Dec.  195;  Blackmore  ▼.  Oregg,  36  Id. 
171;  IBvafui  v.  Paiteraon,  4  Wall  224.  The  statute  of  New  York  formerly 
provided  that  at  any  time  within  three  years  after  the  rendition  of  a  judg- 
ment in  ejectment,  the  defeated  party,  upon  complying  with  certain  condi- 
tionsy  may  have  the  judgment  vacated,  and  a  new  trial  granted:  Chautattqua 
County  Bank  v.  White,  23  N.  Y.  347.  But  such  judgments  are  now  condn- 
sive  from  the  time  of  rendition:  Sheridan  v.  Andrews,  3  Lans.  132.  In  Illi- 
nois, where  the  facts  in  such  an  action  are  litigated,  the  judgment  is  conclusivo 
from  the  time  of  the  commencement  of  the  suit;  but  where  the  judgment  is 
by  default,  it  is  not  conclusive  until  after  two  years  from  that  time:  CadwaJlr 
lader  v.  Harris,  76  BL  372.  In  Minnesota,  two  verdicts  and  judgments  are 
necessary,  after  which  the  judgment  becomes  conclusive,  subject  of  course 
to  review  for  error:  Baze  v.  Arper,  6  Minn.  220.  There  was  a  statute  in 
Missouri  at  one  time  making  judgments  in  ejectment  conclusive:  Miles  v. 
Caldwell,  2  Wall.  35-44;  but  this  statute  has  been  repealed,  and  now  a  judg- 
ment in  an  action  of  ejectment  is  no  bar  to  the  prosecution  of  another  suit 
for  the  recovery  of  the  same  premises:  Slevin  v.  Brown,  32  Mo.  176;  Holmes 
V.  City  qf  Carondelet,  38  Id.  551;  Foster  v.  Evans,  51  Id.  39;  Kimmd  v.  Benna^ 
70  Id.  52. 

In  Pennsylvania,  under  their  statute  requiring  two  verdicts  and  judgments 
to  conclude  the  unsuccessful  litigant,  one  verdict  and  judgment  upon  an  equi- 
table title  is  conclusive  between  the  parties,  and  a  bar  to  any  subsequent 
ejectment  for  the  same  land.  This  rule  applies  to  all  equitable  titles.  When 
the  action  is  brought  upon  an  equitable  titie,  it  is  regarded  as  a  bill  in  equity, 
and  not  as  a  possessory  action  at  common  kw,  and  a  verdict  and  judgment 
therein  will  have  the  same  conclusive  efifects  as  those  which  follow  a  final  de- 
cree in  a  court  of  equity:  Seitinger  v.  Ridgway,  9  Watts,  496;  Petemuui  v. 
Huling,  31  Pa.  St.  432;  Tr^  v.  PiUs,  74  Id.  343. 

One  who  enters  into  possession  of  disputed  premises  during  the  pendency 
of  an  action  to  recover,  claiming  under  an  adverse  paramount  title,  is  not  af- 
fected by  the  judgment:  Smith  v.  Pretty,  22  Wis.  655.  A  tenant  of  the  defend* 
ant  in  ejectment  who  acquired  his  lease  before  the  comifiencement  of  the  suit^ 
is  not  estopped  as  to  his  term,  by  a  judgment  in  the  action  obtained  against 
his  lessor:  Satterlee  v.  Bliss,  36  Cal.  489;  a  recovery  in  ejectment  against  the 
vendee  of  land  who  is  in  possession  under  an  unexecuted  contract  of  purchase 
is  not  conclusive  upon  the  rights  of  the  vendor,  even  though  he  had  notice  of 
the  pendency  of  the  suit^  and  cannot  be  set  up  to  defeat  an  action  of  eject- 
ment subsequently  brought  by  him  for  the  same  land:  CadwaUader  v.  Harris^ 
76  ni.  370.  A  judgment  in  ejectment  against  a  tenant  is  not  conclusive  upon 
the  landlord,  although  the  latter  retained  an  attorney  to  defend  the  suit 
against  the  tenant:  Ryerss  v.  Rippey,  26  Wend.  431.  A  judgment  in  an  ac- 
tion of  ejectment  againist  the  plaintiff  because  of  his  not  having  the  legal 
title  to  the  premises  is  no  bar  to  a  second  action  by  him  upon  an  after-ac- 
quired legal  title,  as  the  tities  adjudicated  upon  in  the  two  suits  are  not  the 
same.  Having  acquired  a  new  and  distinct  title,  he  has  the  same  right  to 
assert  it  in  a  new  suit,  as  would  a  stranger  who  had  acquired  it:  Barrows  v. 
Kindred,  4  WaU.  399;  Hawley  v.  Simons,  102  lU.  115;  BarreU  v.  Birge,  50 
Cal.  655;  see  also  MeLane  v.  Bovee,  35  Wis.  27.  In  an  action  of  ejectment 
against  a  tenant,  if  his  landlord  assume  the  defense  he  is  bound  by  the  judg- 
ment: McCreary  v.  Everding,  54  Cal.  168;  VaJenUiie  v.  Makoney,  37  Id.  389; 
RusseU  V.  MaUon,  38  Id.  253;  Douglas  v.  Fulda,  45  Id.  592. 

For  a  further  discussion  of  the  effect  and  conclusiveness  of  a  judgment  ia 
an  action  of  ejectment,  see  Howard  v.  Kennedy*s  £ix*rs,  39  Am.  Dec.  307,  and 
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Bote;  note  to  Agnew  v.  MeElroy,  48  Am.  Dec.  775;  note  to  Dofy  v.  Bronm, 
63  Id.  3S5;  note  to  BcMera(m  ▼.  Chiles,  54  IcL  546. 

The  principal  case  was  dted  and  diBcnssed  in  MarakaU  v.  Shc^fter,  32  GaL 
176,  ld9y  199,  where  it  was  held  that  if  the  respectiye  titles  of  the  parties,  or 
flMor  lights  to  the  poesession  of  the  demanded  premises,  are  put  in  issne  and 
tried  in  ejectment^  and  the  plaintiff  recoyers  judgment  for  possession,  the 
jndgmoit  is  an  estoppel,  and  the  defendant  to  avoid  the  estoppel  in  a  snbee- 
^ent  action  to  recover  the  same  premises  mnst  show  some  other  right  of 
po—ciBsion  than  he  had  when  the  judgment  was  rendered.  The  fact  that  the 
judgment  is  not  that  plaintiff  recover  the  title,  but  only  that  he  recover  the 
poflussion,  does  not  prevent  the  judgment  from  being  an  estoppel  as  to  what- 
ever rights  the  parties  respectively  possessed.  In  Vance  v.  OUnger,  27  Id. 
868^  the  principal  case  is  cited  and  it  is  held  that  a  party  may  have  two  suits 
■gainst  the  same  defendant  for  the  recovery  of  the  same  land,  pending  at  the 
same  time  if  the  second  is  brought  on  a  title  acquired  after  the  commence- 
ment of  the  first.  In  Mahoney  v.  Van  WinekUf  where  the  principal  case  is 
cited,  it  was  held  that  a  judgment  in  ejectment  is  not  an  estoppel  as  to  new 
matters  occurring  after  its  rendition  which  give  the  defendant  a  title  or  right 
of  poseossiop,  and  if  such  new  matters  are  in  pais  they  may  be  proved  by 
paroL 

Oar  principal  case  is  cited,  where  the  general  concluriveness  of  judgments 
are  considered,  in  JaAon  v.  Lodges  36  OaL  28;  Oanoood  v.  Oanoood,  29  Id. 
614;  Ethridge  v.  Jaekaon,  2  Saw.  603^  620;  Avery  v.  Superior  Cowrt,  57  OaJ 
240. 
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r27  Gaufobnia,  U.] 

JjumLFFnts  OF  CoMMOK  Oabriebs  and  Fobwardkbs,  independent  of  any 
express  stipulation  in  the  contract,  are  entirely  different. 

GoMM OH  Oabbixb  18  LfsuBSR  OF  PBOPEBTT  INTRUSTED  TO  Hdc  against  all 
events  except  the  act  of  God  or  public  enemies. 

V0KWABDSB8  Asx  NOT  Insubebs.  — Their  liability  is  like  that  of  warehouse- 
men and  common  agents,  and  is  governed  by  the  general  rule  applicable 
to  other  bailees  for  hire  not  subject  to  extraordinary  liabilities.  They 
are  responsible  for  all  injuries  to  property,  while  in  their  charge,  result- 
ing from  negligence,  or  misfearance  of  themselves,  their  agents,  or  em- 
ployees. 

BiffnuonoNS  upon  Oommon-law  Liabilitt  of  Common  Cabbikb,  for  goods 
intrusted  to  him  for  transportation,  are  to  be  construed  most  strongly 
against  the  common  carrier,  especially  where  they  have  been  inserted  in 
a  receipt  drawn  up  by  himself  for  Ids  own  benefit^  and  signed  by  him 
alone. 

BxflBpnoNB  TO  Oabbixb's  Common-law  Liabilitt  are  to  be  Stbiotlt  In- 
TEBSVETWDp  and  it  is  the  carrier's  duty  to  bring  his  case  strictly  within 
them. 

Cqmpant'8  Beokift,  CoNBTRUcnoN  OF. — The  receipt  of  an  express 
company  for  goods  intrusted  to  it  for  transportation  for  hire,  and  which 
restriets  the  liability  of  the  company,  wlU  not  be  construed  as  exempting 
the  company  from  liability  for  loss  occasioned  by  negligence  in  the 
agencies  it  employs,  unless  the  intention  to  thus  exonerate  the  company 
is  expressed  in  the  instrument  in  plain  and  unequivocal  temuL 
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FOBWABDBRB  ABB  LlABLB  FOR  NeGLIOBNOB  OF  MaKAOBRS  OF  VaBIOUB  PUB- 
LIC CoNYETANCBS,  sQch  as  stages,  steam-tags,  lighters,  and  ooean  steamers 
employed  by  them  for  deliverixig  goods.  Such  managers  are  the  agents 
and  employees  of  the  forwarders;  and  an  express  company  making  itself 
liable  only  "as  forwarders"  is  subject  to  the  same  liability. 

BvRor  OF  BxsTBZonvB  Clausb  nr  RarpRwrn  Gomfant's  Rbcxipt,  signed  by 
it  alone  and  given  to  the  shipper,  stating  that  the  company  is  "  not  to  be 
responsible  except  as  forwarder,"  where  it  undertakes  to  transport  bul- 
lion for  hire,  from  one  place  to  another,  "and  deliyer  to  address,"  is  not 
to  exempt  it  from  liability  for  loss  occasioned  by  the  carelessness  or  neg- 
ligence of  the  employees  on  a  steamboat  owned  and  controlled  by  other 
parties  than  the  company,  but  ordinarily  used  by  it,  as  a  means  of  con- 
veyance^ in  its  business  as  carrier.  The  managers  and  employees  of  the 
boat  are  in  saoh  a  case  the  agents  of  the  express  company. 

CkmFLADIT  CANNOT  BB  AUBNPED  IN  SlTPBBHB  CoURT  SO  aS  tO  make  it  OOT^ 

respond  with  the  verdict;  bat  the  district  court,  in  a  proper  case,  may 
before  judgment  direct  the  complaint  to  be  so  amended. 

Ths  facts  are  stated  in  the  opinion.  No  interest  was  claimed 
in  the  complaint,  but  the  verdict  of  the  jury  included  interest. 

Delo8  Lake,  A.  Campbell^  and  John  JET.  Sav/nderSy  for  the  ap* 
pellants. 

H.  and  C  McAllister,  for  the  respondent. 

By  Court,  Sawyeb,  J.  This  is  an  action  to  recover  the 
sum  of  $10,755,  the  value  of  a  package  of  gold  bullion  deliv* 
ered  to  defendants,  at  Los  Angeles,  to  be  transported  to  San 
Francisco,  and  which  was  lost  in  consequence  of  the  explosion 
of  the  boiler  of  the  steam-tug  Ada  Hancock,  while  being  trans- 
ported in  charge  of  defendants'  messenger  from  the  shore,  at 
San  Pedro,  to  the  anchorage  of  the  steamer  Senator. 

The  plaintiff,  to  maintain  the  action  on  his  part,  proved  that 
"  the  defendants  were  and  are  a  company  engaged  in  the  pub- 
lic express  business;  that  is  to  say,  in  receiving,  forwarding, 
carrjdng,  and  delivering,  by  sea  or  by  land,  for  any  one  who 
employs  them,  treasure,  goods,  and  packages  for  hire  from  place 
to  place  within  and  without  this  state,  in  care  of  their  own 
messengers,  in  vessels,  and  conveyances,  and  steamers,  and 
boats,  and  vehicles,  owned  by  others,  and  ordinarily  used  by 
the  public  at  large,  as  the  common  and  public  mode  of  trans* 
portation  and  conveyance. 

"  That  said  defendants  had  an  agency  and  an  agent  at  Los 
Angeles,  for  the  purposes  of  their  said  public  express  business; 
their  principal  ofBice  and  agency  for  the  state  of  Galifbmia  be- 
ing at  San  Francisco. 

'*That  the  usual  modes  of  public  conveyance  and  trans- 
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portation  between  Los  Angeles  and  San  Francisco  were,  at  the 
time  hereinafter  mentioned,  and  for  a  long  time  prior  thereto, 
bj  a  line  of  stage-coaches  the  whole  way,  and  also  by  stage- 
coach from  Los  Angeles  to  San  Pedro,  and  from  San  Pedro  to 
San  Francisco  by  a  steamer  called  the  Senator;  that  an 
agent  of  the  defendant  always  traveled  on  said  steamer 
Senator,  between  San  Francisco  and  San  Pedro,  who,  on  ar- 
riving at  San  Pedro,  proceeded  to  Los  Angeles  by  st^e^soach, 
and  there  received  fix>m  the  Los  Angeles  sigent  all  express 
matter  that  had  been  left  there  to  be  forwarded,  carried,  and 
delivered,  returned  with  such  express  matter  to  San  Pedro  in 
time  for  the  steamer  Senator's  return  voyage,  placed  ;and 
shipped  the  express  matter  on  board  of  such  steamer,  and  re- 
turned  on  the  steamer  with  the  express  matter  in  ids  charge 
to  San  Francisco,  where  it  was  in  the  first  instance  delivered 
at  the  general  agency,  and  then  delivered  by  such  agency  to 
the  consignees  or  owners. 

"  That  it  was  usual  and  customary  for  the  steamer  Senator, 
and  all  other  coast  steamers,  on  arriving  at  or  approaching 
San  Pedro,  to  anchor  some  three  miles  from  shore,  there  not 
being  sufficient  depth  of  water  to  enable  such  vessels  to  ap- 
proach the  shore.  That  the  usual  means  and  mode  of  trans- 
porting goods  and  passengers  between  the  share  and  steamer 
was  by  steam-tug  and  lighters. 

''That  one  of  such  usual  and  ordinary  means  was  by  a 
steam  tug-boat  of  about  forty-two  (42)  tons  burden,  called  the 
Ada  Hancock;  that  is,  it  was  usual  and  customary  for  the 
defendants'  messenger  to  go  from  the  shore  to  the  steamer  with 
the  express  treasure  in  charge  on  said  tug-boat,  the  heavier  ex- 
press freight  being  usually  transported  on  lighters.  That  the 
express  company  was  charged  by  the  steamer  the  usual  price  for 
the  passage  of  the  express  messenger  and  freight  for  all  ex- 
press goods,  except  treasure,  which  was  carried  in  an  iron  box 
called  the  treasure-box,  and  was  kept  in  the  special  charge  of 
the  messenger  while  on  board  the  steamer,  and  no  charge 
made  by  the  steamer  for  its  transportation. 

''That  as  to  any  and  all  treasure  transported  by  defendants 
upon  said  steam-tug  Ada  Hancock,  or  upon  said  steamer  Sena- 
tor, no  bill  of  lading  was  ever  given,  and  no  written  contract 
of  affreightment  was  ever  made  therefor,  neither  was  any  note 
or  memorandum  in  writing  of  the  true  character  or  value 
thereof  ever  given  by  the  defendants,  or  by  their  agents  or 
servants,  to  the  master,  or  officers,  or  agent,  or  owner  of  said 
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steam -tug,  or  said  steamer  Senator.  That  no  freight  was  ever 
paid  by  yr  charged  against  defendants  or  their  agents  for  treas- 
ure laden  by  them  on  board  said  steam-tug  to  or  from  said 
steamer  Senator.  That  the  defendants  used  the  usual  means 
of  public  transportation  in  conducting  their  business,  which 
was  notorious,  and  known  to  the  plaintiff  at  the  time  herein- 
afl  3r  stated. 

'-That  on  the  twenty-first  day  of  April,  1863,  the  plaintiff 
delivered  at  the  city  of  Los  Angeles,  California,  to  the  agent 
of  the  defendants  at  Los  Angeles,  a  package  of  gold  bullion  of 
the  value  of  ten  thousand  seven  hundred  and  fifty-five  dollars 
($10,755),  to  be  transported  to,  San  Francisco  in  consideration 
of  the  sum  of  eighty  dollars  and  sixty-five  cents,  then  and  there 
agreed  to  be  paid  to  defendants  by  plaintiff,  and  on  such  de- 
livery, received  and  accepted  from  said  agent  a  paper,  partly 
printed  and  partly  written,  of  which  the  following  is  a  copy, 
the  portion  thereof  italicized  being  written,  and  the  portion 
thereof  not  italicized  being  printed,  namely: — 

"'WELLS,  FARGO,  &  CO.'S  EXPRESS. 

"*  Wells,  Fargo,  &  Co., 

'^ '  Express, 

"'Los  Anqeles. 
"'Value,  $10,755.  April  21, 1868. 

"'Received  of  Oeorge  F.  Hooper^  dust  and  bviUion.  PackagOi 
value  ten  thousand  seven  hundred  and  fifty-five  dollars. 

"'Address,  Geo.  F,  Hooper ^  which  we  agree  to  forward  to 
San  FranciscOy  and  deliver  to  address. 

"'In  no  event  to  be  liable  beyond  our  route  as  herein  re* 
ceipted.  It  is  further  agreed,  and  is  part  of  the  consideration 
of  this  contract,  that  Wells,  Fargo,  &  Co.  are  not  to  be  respon- 
Rible  except  as  forwarders,  nor  for  any  loss  or  damage  arising 
from  the  dangers  of  railroad,  ocean  or  river  navigation,  fire, 
etc.,  unless  specially  insured  by  them,  and  so  specified  on  this 
receipt.    For  the  proprietors,  P.  BANNING,  Agent 

"'Charges  Col.,  $80.65.  Per  Sanford.' 

"Said  package  of  gold  bullion  of  the  value  of  $10,755  has 
never  been  delivered  by  defendants  to  plaintiff,  or  to  his  ad- 
dress." 

Defendants'  agent  at  Los  Angeles  delivered  said  bullion  to 
one  Ritchie,  the  messenger  or  traveling  agent  of  defendants 
between  Los  Angeles  and  San  Francisco,  who  took  charge  oi 
the  same  and  transported  it  to  San  Pedro  by  public  stage- 
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ooach.  For  the  purpose  of  placing  said  bullion  and  other 
treasure  on  board  the  steamer  Senator,  which  then  lay  at  anchor 
as  usual,  off  the  shore,  for  transportation  to  San  Francisco, 
said  Ritchie  placed  it  on  board  the  steam-tug  Ada  Hancock, 
himself  accompanying  the  bullion,  and  having  it  in  charge. 
Soon  after  said  steam-tug  having  on  board  said  bullion,  said 
Ritchie  and  several  other  passengers  for  San  Francisco  started 
from  the  wharf  for  the  purpose  of  placing  said  passengers,  bul- 
lion, etc.,  on  board  said  steamer  Senator.  Before  reaching  the 
anchorage  of  the  Senator,  the  boiler  of  said  steam-tug  exploded, 
whereby  the  said  Ritchie  and  several  other  passengers  were 
killed,  and  said  bullion  lost.  There  was  evidence  tending  to 
prove  that  the  explosion  was  caused  by  the  carelessness  of  the 
engineer  and  other  officers  of  the  said  steam-tug.  Defendants 
had  no  interest  in  said  steam-tug,  and  no  control  over  her 
management  or  navigation.  The  agents  of  defendants  at  Los 
Angeles  had  no  authority  to  insure  said  bullion.  The  plain- 
tiff had  no  option  as  to  insuring  or  not  insaring  the  same  with 
defendants  at  Los  Angeles.  Insurance  could  only  be  effected 
thereon  with  said  defendants  at  their  office  in  San  Francisco. 

The  court  gave  the  jury  the  following  instructions:  — 

"  1.  That  if  defendant  be  an  express  company,  publicly  en- 
gaged in  transporting  freight  from  one  place  to  another  for 
hire,  they  are  common  carriers,  and  subject  to  aU  the  respon- 
sibilities of  common  carriers,  except  so  far  as  they  have  modi- 
fied them  by  agreement. 

''  2.  That  the  mere  fact  that  an  express  company  use  their 
own  vessels  and  steamers,  or  the  vessels  or  steamers  of  others, 
in  no  way  affects  their  liabilities  as  common  carriers. 

''3.  That  if  Wells,  Fargo,  &  Co.  shipped  the  treasure  in 
question  on  board  the  steamer  Ada  Hancock,  and  there  was 
an  explosion  of  said  steamer,  by  which  the  treasure  was  lost, 
and  that  explosion  was  occasioned  by  the  negligence  of  the 
parties  in  charge  of  the  Ada  Hancock,  then  Wells,  Fargo,  & 
Co.  are  liable  for  the  value  of  said  treasure. 

^  4.  An  express  company  which  is  in  the  habit  of  carrying, 
for  hire,  packages  containing  coin,  dust,  and  other  articles  of 
value,  from  one  place  to  another,  is  a  common  carrier. 

'^  5.  Express  companies  which  carry  packages  over  routes 
where  they  employ  other  vehicles  or  means  of  conveyance  than 
their  own,  are  common  carriers. 

**  6.  They  may,  however,  by  contract,  limit  their  liability  as 
common  carriers,  and  if  you  find  by  the  evidence  that  the  do* 
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fendants  in  this  case  did  so  limit  their  liability  to  the  plain- 
tiff, then  the  court  chaises  you  that  such  limit  of  responsibility 
must  govern;  but  that  does  not  relieve  defendants  from  ordi* 
nary  care  in  the  discharge  of  their  duties. 

"  7.  The  special  agreement  received  in  evidence  cannot  ex- 
empt defendants  from  accountability  for  losses  occasioned  by 
a  defect  in  the  vehicle  or  mode  of  conveyance  used  to  effect 
the  transportation. 

"  8.  If  you  find,  from  the  evidence,  that  defendants  under- 
took to  forward  the  gold  dust  in  question  from  Los  Angeles, 
and  deliver  the  same  to  plaintiff  at  San  Francisco,  under  a 
special  agreement  limiting  the  liability,  defendants  must  be 
deemed  to  have  undertaken  the  same  degree  of  responsibility 
as  that  which  attached  to  a  private  person,  and  were  there- 
fore bound  to  use  ordinary  care  in  the  custody  of  the  gold- 
dust,  and  its  delivery,  and  to  provide  proper  means  of  convey- 
ance for  its  transportation. 
... 

'^  10.  Should  you  find  that  the  defendants  shipped  the  treas 
lire  on  board  the  steamer  Ada  Hancock,  and  there  was  an  ex- 
plosion of  said  steamer  by  which  the  treasure  was  lost,  and 
that  the  explosion  was  occasioned  by  the  negligence  of  the 
persons  in  charge  of  her,  then  defendants  are  liable  for  the 
value  of  the  said  treasure,  by  reason  that  they  are  responsible 
for  injuries  caused  by  the  negligence  of  the  agencies  they  em- 
ploy in  fulfilling  the  obligations  of  their  undertaking." 

The  court  also  refused  the  following  instruction  asked  on 
the  part  of  defendants,  to  which  refusal  defendants  excepted: — 

"That  if  the  defendants,  by  their  agents,  selected  the  steam- 
tug  Ada  Hancock  for  transportation  of  the  treasure  from  the 
wharf  to  the  Senator,  and  the  jury  find  that  at  the  time  of  such 
selection  and  of  placing  the  treasure  on  board,  the  said  tug  was 
sufficient  for  the  purpose  of  such  contemplated  transportation^ 
then  that  the  defendants  are  not  responsible  if  the  treasure 
was  lost  by  any  subsequent  carelessness  of  the  officers  of  the 
boat." 

It  is  admitted  by  appellants'  counsel  that  defendants,  as  to 
the  transportation  of  said  bullion,  were  acting  in  the  capacity 
of  common  carriers;  and  such  was  undoubtedly  their  legal 
relation  to  said  bullion  at  the  time  of  its  loss.  It  is  further 
admitted, — and  this  proposition  also  admits  of  little  doubt, — 
that  defendants,  under  the  law  applicable  to  common  carriers, 
are  liable  fi)r  its  loss,  unless  such  liability  is  restricted  by  the 
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ezpresB  stipulations  of  the  contract  between  the  parties  for  the 
conveyance  of  said  bullion. 

It  is  insisted,  however,  on  the  part  of  defendants,  that  the 
contract  contains  express  stipulations  which  exonerate  them 
from  all  liability  for  the  loss  under  the  circumstances  disclosed 
by  the  record;  while  on  the  part  of  plaintiff  this  proposition 
is  controverted.  If  mistaken  on  this  point,  it  is  further 
claimed  by  the  plaintiff  that  any  stipulation  in  a  contract 
which  purports  to  exonerate  a  common  carrier  from  loss  result- 
ing from  the  carelessness,  negligence,  or  misfeasance  of  the 
carrier,  or  his  servants  or  agents,  is  contrary  to  the  policy  of 
the  law,  and  void.  It  is  not  pretended, — and  it  could  not 
with  any  show  of  reason  be  pretended, — that  the  loss  in  ques- 
tion is  within  the  meaning  of  the  last  clause  of  the  receipt  set 
out  in  the  record  relating  to  the  dangers  of  navigation,  etc. 
The  clause  relied  on  by  defendants  to  relieve  themselves  from 
responsibility  is  as  follows:  ^'It  is  further  agreed,  and  it  is  a 
part  of  the  consideration  of  this  contract,  that  Wells,  Fargo, 
&  Co.  are  not  to  be  responsible,  except  as  forwarders." 

The  liabilities  of  common  carriers  and  forwarders,  inde- 
pendent of  any  express  stipulation  in  the  contract,  are  entirely 
different.  "The  common  carrier  who  undertakes  to  carry 
goods  for  hire  is  bound  to  deliver  them  at  all  events,  unless 
injured  or  destroyed  by  the  act  of  God  or  the  king's  enemies": 
Edwards  on  Bailments,  295.  "A  common  carrier  is  regarded 
by  the  law  as  an  insurer  of  the  property  intrusted  to  him;  or 
in  other  words,  he  is  legally  responsible  for  acts  against  which 
he  could  not  provide,  from  whatever  cause  arising,  the  acts  of 
God  and  the  public  enemy  only  excepted  " :  Angell  on  Car- 
riers, sec.  67.  There  are  many  accidents  against  which  com- 
mon carriers  cannot  protect  themselves  by  the  exercise  of  the 
utmost  care  and  skill  on  the  part  of  themselves  and  their  em- 
ployees, for  the  result  of  which  they  are  nevertheless  responsi- 
ble: Edwards  on  Bailments,  454  et  seq.;  and  Angell  on 
Carriers,  c.  11,  and  cases  cited.  But  the  liability  of  '^  for- 
warders "  is  like  that  of  warehousemen  and  common  agents, 
and  is  governed  by  the  general  rule  applicable  to  other  bailees 
for  hire  not  subject  to  extraordinary  liabilities.  They  are 
responsible  for  ordinary  care,  skill,  and  diligence, — that  is, 
svch  care  and  diligence  as  prudent  men  in  similar  circum- 
stances usually  exercise  in  the  management  of  their  own  busi- 
ness: Story  on  Bailments,  sec.  444.  They  are  not,  it  is  true, 
insurers  like  common  carriers,  but  they  are  responsible  for  all 
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injuries  to  property  while  in  their  charge  resulting  from  negli* 
gence,  or  misfeasance  of  themselves,  their  agents,  or  employees. 
In  view  of  these  principles  governing  the  liabilities  of  "  car- 
riers "  and  "  forwarders,"  what  is  the  effect  of  the  disputed 
clause  in  the  contract  under  consideration  upon  the  rights  of 
the  parties,  plaintiff  and  defendants?  What  is  the  extent  of 
the  restriction  upon  the  common-law  liabilities  of  the  defend- 
ants? The  language  must  be  taken  most  strongly  against  the 
defendants:  Edwards  on  Bailments,  492.  The  instrument  is 
executed  by  them  alone.  It  was  drawn  up  with  care,  in  lan- 
guage selected  by  themselves,  the  blank  form  having  been 
printed  in  advance  ready  to  be  presented  to  all  persons  offer- 
ing property  for  transportation  by  their  express.  The  restric- 
tions were  for  their  benefit.  The  owners  of  packages  sent  by 
express  rarely  examine  with  care,  or  indeed  have  an  oppor- 
tunity to  critically  consider  the  terms  of  the  receipt  presented 
to  them;  and  general  terms,  under  such  circumstances,  are 
apt  to  mislead.  These  are  some  of  the  reasons  for  the  rule 
given  in  the  books.  In  construing  a  covenant  in  a  charter- 
party,  Mr.  Justice  Curtis  said:  '*  The  rule  of  construction  as  to 
exceptions  is,  that  they  are  to  be  taken  most  strongly  against 

the  party  for  whose  benefit  they  are  introduced These 

words  of  exception  being  introduced  by  the  covenantor  for  his 
own  benefit,  if  they  are  capable  of  bearing  a  more  or  less  ex- 
tended meaning,  the  rule  requires  that  meaning  to  be  allowed 
to  them  which  is  least  beneficial  to  the  covenantor  " :  Airey  y. 
Merrilly  2  Curt.  11.  And  Mr.  Chief  Justice  Gibson,  in  Attoood 
V.  Reliance  Transportation  Co.y  9  Watts,  88  [34  Am.  Dec.  603], 
in  relation  to  a  restriction  in  a  contract  by  a  carrier,  said: 
*^  Though  it  is  perhaps  too  late  to  say  that  a  carrier  may  not 
accept  his  charge  in  special  terms,  it  is  not  too  late  to  say 
that  the  policy  which  dictated  the  rule  of  the  common  law 
requires  that  exceptions  to  it  be  strictly  interpreted,  and  that 
it  is  his  duty  to  bring  his  case  strictly  within  them."  And 
such  is  the  well-settled  rule  of  construction  in  such  cases. 

The  contract  of  defendants  is  not  merely  to  forward  the 
bullion,  but  to  '^  forward  to  San  Francisco  and  deliver  to  ad- 
dress." They  are  not  merely  to  start  it  upon  the  way  by  some 
suitable  conveyance,  but  are  to  see  that  it  reaches  its  destina* 
tion,  and  are  to  "  deliver  to  address."  They  were  undoubt* 
edly  common  carriers,  and  not  forwarders  in  the  technical 
sense  of  the  term.  But  there  was  an  evident  intention  on  the 
part  of  defendants  to  restrict  their  liability,  and  although 
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they  were  acting  in  the  capacity  of  carriers,  they  stipulated 
that  they  were  "  not  to  be  responsible  except  as  forwarders." 
As  we  construe  this  clause,  it  does  not  mean  that  defendants 
would  start  the  package  upon  the  way  by  some  suitable  con* 
▼eyance,  and  that  thereupon  their  responsibility  should  cease, 
for  that  would  be  directly  in  conflict  with  the  covenant  to 
^deliver  to  address."  It  simply  means,  that  defendants 
would  not  assume  the  extraordinary  responsibilities  of  a  com* 
mou  carrier,  and  become  an  insurer  of  the  goods,  except  as 
against  loss  resulting  from  the  act  of  Qod  or  public  enemies. 
There  is  no  express  covenant  or  exception  against  loss  by 
nqrligence  on  the  part  of  defendants,  or  of  those  employed  by 
them  in  the  transportation  of  their  express  matter.  The  ex- 
ception fixes  the  limit  of  responsibilty  by  referring  to  another 
class  of  bailees,  whose  responsibilities  are  difierent  from  those 
d  carriers;  and  the  meaning,  as  we  construe  the  restrictive 
clause,  is,  that  they  will  be  governed  in  respect  to  their  lia- 
bilities by  the  same  principles  as  those  applicable  to  forward- 
ers. It  is  manifest  that  it  was  not  intended  by  this  clause 
that  all  responsibility  should  cease  as  soon  as  the  package 
was  started  upon  its  passage  from  the  office  of  defendants  at 
Los  Angeles;  for  the  receipt  also  contains  the  clause,  '^  in  no 
event  to  be  liable  beyond  our  route  as  herein  receipted."  The 
foute  as  therein  receipted  extended  to  San  Francisco.  The 
printed  form  of  the  instrument  used  in  this  case  was  evidently 
firamed  with  a  view  to  general  use,  where  the  point  of  destina- 
tion was  beyond,  as  well  as  within  the  routes  established  and 
used  by  defendants.  Evidently  it  was  contemplated  that  de- 
fendants might  be  liable  for  a  loss  occurring  on  their  "  route." 
If  it  was  intended  to  release  themselves  from  all  responsi- 
bility while  the  package  should  be  in  transit,  this  clause  would 
doubtless  have  been  made  to  read,  '*  in  no  event  to  be  liable 
for  any  loss  arising  after  leaving  our  office  at  Los  Angeles,"  or 
come  other  language  of  equivalent  import.  The  defendants 
were  carriers,  and  the  bullion  was  lost  while  in  their  posses- 
sion in  the  character  of  carriers.  It  was  not  received  to  be 
stored,  or  to  be  started  upon  its  passage  merely  by  the  first 
tonvenient  opportunity;  but  to  be  carried  and  delivered  ^'  to 
address,"  and  for  no  other  purpose.  There  was  no  point  at 
which  defendants  were  in  fact  mere  forwarders,  in  the  tech- 
nical sense  of  the  term,  or  in  which  they  were  warehousemen. 
The  goods  were  never  in  their  possession  in  such  character, 
but  in  the  character  of  carriers  only.    They  could  not  be 
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liable  in  a  character  which  they  never  occupied;  and  their 
contract  that  while  they  are  carriers  they  shall  only  be  liable 
''  as  forwarders,"  in  connection  with  the  other  language  of  the 
instrument,  can  only  mean  that  the  liability  shall  be  gov- 
erned by  the  principle  of  law  applicable  to  forwarders;  that 
is,  that  they  shall  only  be  liable  for  losses  arising  from  a  want 
of  ordinary  care  on  the  part  of  themselves,  and  in  the  agen- 
cies made  use  of  by  them  in  the  exercise  of  their  ordinary 
business  of  carriers. 

The  word  '^  as  "  is  defined  in  the  last  edition  of  Webster's 
dictionary  as  follows:  ''Like;  similar  to;  of  the  same  kind,  or 
in  the  same  manner;  in  the  manner  in  which."  And  this  is 
obviously  the  ordinary  import  of  the  word  standing  in  rela- 
tions similar  to  that  in  the  instrument  under  consideration. 
Defendants'  liability  was  to  be ''  similar  to  "  that  of  forwarders, 
—  "  of  the  same  kind."  They  were  to  be  liable  "  in  the  same 
manner"  —  "in  the  manner  in  which"  —  forwarders  are  lia- 
ble. In  what  manner  are  forwarders  responsible?  Of  what 
kind  is  their  liability?  They  are  not  insurers,  like  carriers, 
but  they  are  liable  for  losses  of  goods  while  in  their  custody 
resulting  from  negligence  of  themselves  and  those  whom  they 
employ  in  their  business  of  forwarders.  And  if  a  forwarder  or 
warehouseman,  instead  of  using  his  own  warehouse,  and  em- 
ploying his  own  subordinates,  should,  for  a  stipulated  sum  paid 
to  the  owner,  use  in  his  business  the  warehouse  of  another  per- 
son who  employs  and  controls  the  subordinates,  there  can  be 
no  doubt  that  he  would  be  liable  for  a  loss  of  the  goods  in- 
trusted to  his  care,  occurring  while  in  his  possession,  and  re- 
sulting from  the  negligence  of  such  subordinates,  although  na4 
under  his  control.  If  the  liability  of  these  defendants  under 
their  contract  is  to  be  "  similar  to  "  that  of  forwarders,  if  it 
is  of  "  the  same  kind,"  if  they  are  to  be  responsible  "  in  the 
same  manner,"  then  they  are  liable  for  any  loss  resulting 
from  the  negligence  of  themselves,  or  negligence  in  the  agencies 
employed  by  them,  while  the  bullion  was  in  their  custody  and 
control;  and  that  custody,  without  doubt,  continued  up  to  the 
moment  of  the  loss,  and  would  have  continued  but  for  the  loss 
up  to  the  time  when  it  would  have  reached  its  destination,  and 
been  delivered  "  to  address."  The  fact  that  defendants  madt 
use  of  various  public  conveyances,  their  messenger  with  thit 
treasure  traveling  a  part  of  the  way  by  stage,  a  part  by  steam- 
tug  and  lighters,  and  a  part  by  ocean  steamer,  makes  no  dif- 
ference as  to  their  liability.    For  defendants'  purposes,  the 
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managers  of  those  various  conveyances  were  their  agents  and 
employees.    Defendants  had  the  means  of  holdmg  the  proprie- 
ton  of  those  various  vehicles  used  in  their  business  of  express- 
men responsible  to  them  had  they  chosen  to  do  so.    If  they 
did  not  take  the  proper  means  to  secure  themselves,  it  was 
their  own  fault.    The  defendants,  although  employing  public 
conveyances,  were  still  carriers  having  the  actual  custody  and 
management  of  the  treasure  during  the  transit,  as  well  as  while 
it  remained  at  the  office  of  defendants  at  the  extremities  of 
iheir  route.    Ritchie,  the  messenger  of  the  defendants,  was  in 
the  actual  custody  of  the  treasure  during  the  transit.    Suppose 
by  the  carelessness  of  Ritchie  in  transferring  the  treasure  from 
the  steam-tug  to  the  Senator,  it  had  been  dropp^  into  the 
ocean  and  lost,  can  it  be  pretended  that  the  defendants  would 
have  been  exempt  from  liability  under  the  restrictive  clause 
of  their  contract  under  consideration?    Would  it  be  claimed, 
in  such  case,  that  the  liability  of  defendants  ceased  as  soon  as 
the  treasure  left  their  office  at  Los  Angeles?    We  do  not  think 
any  such  construction  would  be  claimed  for  the  stipulation. 
If  the  defendants  would  not  be  protected  by  the  exception 
against  loss  from  the  negligence  of  one  of  their  servants,  why 
riiould  it  protect  them  against  the  negligence  of  another,  who, 
aa  to  the  same  matter,  is  in  law  their  servant  or  agent.     Both 
are,  in  contemplation  of  law,  the  agents  or  employees  of  defend- 
ants, and  the  acts  of  both  are  the  acts  of  defendants,  and  the 
language  of  the  restrictive  clause  under  consideration  no 
more  excludes  the  liability  resulting  firom  the  negligence  of 
one  than  firom  that  of  the  other. 

The  defendants  were  common  carriers,  but  under  the  con- 
tract they  were  carriers  with  limited  responsibilities.  There 
is  an  ample  margin  for  the  operation  of  the  clause  restricting 
the  defendants'  liability  in  the  numerous  accidents  and  lossef 
not  arising  out  of  negligence  or  malfeasance,  and  not  even  com- 
piehended  in  the  exception,  *^  damages  arising  from  the  dan- 
gers of  railroad,  ocean  or  river  navigation,  fire,"  etc.,  against 
which  the  caiiier  is  an  insurer,  and  from  which  forwarders  are 
exempt. 

Much  stronger  language  has  been  held  not  to  exempt  bailees 
from  losses  arising  from  negligence.  To  justify  the  conclusion 
that  such  exemption  is  contemplated,  the  language  should  be 
unequivocal,  and  susceptible  of  no  other  reasonable  interpreta- 
tion. In  Wells  V.  Steam  Nav.  Co.j  8  N.  Y.  376,  the  contract 
far  towing  a  vessel  from  New  York  to  Albany  contained  the 
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clause  *^  at  the  risk  of  the  master  and  owners  thereof."  Al- 
though persons  engaged  in  towing  vessels  have,  in  New  York^ 
been  held  not  to  be  common  carriers,  the  defendants  in  that 
case  were  still  held  to  be  liable  for  damages  resulting  from  the 
carelessness  of  those  engaged  in  towing  the  vessel,  notwitb* 
standing  this  restriction  in  their  contract.  Mr.  Justice  Mason 
said:  "  I  cannot  think  the  expression  contained  in  it,  ^  at  the 
risk  of  the  master  and  owners  thereof,'  was  understood  by  the 
parties  as  a  protection  against  all  kinds  of  negligence.  It 
would  be  an  extraordinary  contract  which  should  in  expresa 
terms  give  such  a  latitude  in  performing  a  kind  of  service  of 
so  important  a  character  as  the  one  under  consideration;  and 
to  permit  a  contract  to  have  so  unreasonable  an  effect  as  it 
would  imply,  the  intention  of  the  parties  should  be  clearly 
and  unequivocally  expressed,  so  as  to  leave  no  room  for  doubt 
or  misconstruction:  Schieffelin  v.  Harvey ^  6  Johns.  180  [5  Am. 
Dec.  206];  Alexander  v.  Chreene^  7  Hill,  547.  In  this  contract^ 
nothing  is  said  about  negligence"  (page  379).  In  the  same 
case,  Mr.  Justice  Gardiner,  referring  to  Alexander  v.  Oreene^  7 
Hill,  544,  said  (page  382):  ^'  We  held,  then,  if  a  party  vested 
with  a  temporary  control  of  another's  property  for  a  special  pur- 
pose of  this  sort  would  shield  himself  from  responsibility,  on  ao* 
count  of  the  gross  negligence  of  himself  and  servants,  he  must 
show  his  immunity  on  the  face  of  his  agreement;  and  that  a 
stipulation  so  extraordinary,  so  contrary  to  the  general  custom 
and  the  understanding  of  men  of  business,  would  not  be  im- 
plied from  a  general  expression,  to  which  effect  might  other- 
wise be  given," — and  that  he  saw  no  reason  now  for  changing 
this  rule.  So  also  in  Schieffelin  v.  Harvey^  6  Johns.  180  [5 
Am.  Dec.  206],  where  goods  shipped  to  Engl&nd  were  ''  returned 
to  the  shippers  at  their  own  risk,"  and  were  purloined  from 
the  ship,  the  owner  of  the  ship  was  held  liable.  The  court 
say:  ''  It  is  undoubtedly  true  that  the  general  operation  of  law 
may  be  controlled  by  the  agreement  of  the  parties.  But  such 
agreement  ought  to  be  clear,  and  capable  of  but  one  construc- 
tion, unequivocally  and  necessarily  evincing  that  such  was  the 
intention  of  both  the  parties."  A  similar  rule  is  stated  in 
Beckman  v.  ShoueCj  5  Rawle,  189.  As  further  instances  of  the 
application  of  the  rule  to  restrictive  clauses  in  the  contracts  of 
carriers,  see  Sager  v.  Portsmouth,  S.  &  P.i:  E.  R.  R.  Co.,  31  Me. 
238, 239  [50  Am.  Dec.  659];  De  Rothschild  v.  Royal  Mail  Steam 
Packet  Co.,  7  Ex.  734. 
So,  also,  in  the  case  of  the  New  Jersey  Steam  Navigation 
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Company  y.  Merchants^  Bank^  6  How.  344,  in  the  supreme 
coart  of  the  United  States,  the  contract  provided  that, 
*^  the  following  conditions  are  stipulated  and  agreed  to  as  part 
of  this  contract,  to  wit:  The  said  crate,  with  its  contents,  is  to 
be  at  all  times  exclusively  at  the  risk  of  the  said  William  F* 
Hamden;  and  the  New  Jersey  Steam  Navigation  Company 
will  not,  in  any  event,  be  responsible  either  to  him  or  his  em- 
ployers for  the  loss  of  any  goods,  wares,  merchandise,  money^ 
notes,  biUs,  evidences  of  debt,  or  property  of  any  or  every  de- 
BCiiption,  to  be  conveyed  or  transported  by  him  in  said  crate 
or  otherwise,  in  any  manner  in  the  boats  of  the  said  company. 
Further,  that  the  said  Harnden  is  to  attach  to  his  advertise- 
ments to  be  inserted  in  the  public  prints,  as  a  common  carrier 
exclusively  responsible  for  his  acts  and  doings,  the  following 
notice,  which  he  is  also  to  attach  to  his  receipts  or  bills  of 
lading,  to  be  given  in  all  cases  for  goods,  wares,  and  mer^ 
chandise,  and  other  property  committed  to  his  charge,  to  be 
transported  in  said  crate  or  otherwise: — 

*^^Take  Notice. — William  F.  Harnden  is  alone  responsible 
for  the  loss  or  injury  of  any  articles  or  property  committed  to 
his  care;  nor  is  any  risk  assumed  by,  nor  can  any  be  attached 
to,  the  proprietors  of  the  steamboats  in  which  his  crate  may  bo 
and  is  transported,  in  respect  to  it  or  its  contents,  at  any 
time.' " 

Mr.  Justice  Nelson,  in  construing  this  contract,  says  (page 
383):  ^^The  language  is  general  and  broad,  and  might  very 
well  comprehend  every  description  of  risk  incident  to  the  ship- 
ment But  we  think  it  would  be  going  further  than  the  intent 
of  the  parties  upon  any  fair  and  reasonable  construction  of  the 
agreement  were  we  to  regard  it  as  stipulating  for  willful  mis- 
conduct, gross  negligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  furni- 
ture, or  in  her  management  by  the  master  and  hands 

If  it  is  competent  at  all  for  the  carrier  to  stipulate  for  the 
gross  negligence  of  himself  and  his  servants  or  agents  in  the 
transportation  of  the  goods,  it  should  be  required  to  be  done, 
at  least,  in  terms  that  leave  no  doubt  as  to  the  meaning  of  tho 
parties.'' 

To  apply  these  principles  to  the  case  in  hand,  we  think  it 
cannot  be  said  that  the  contract  in  question,  in  clear  and  un- 
equivocal terms,  necessarily  evinces  an  intention  on  the  part 
of  both  parties,  or  of  either  party^  that  defendants  shall  be  ex- 
onerated from  any  loss  resulting  from  negligence  in  the  agen- 
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cies  employed  by  them  in  the  transportation  of  treasnre 
committed  to  their  care.  If  such  had  been  the  intention,  it 
certainly  could,  and  doubtless  would  have  been,  expressed  in 
language  about  which  there  could  be  no  misapprehension  by 
either  party.  Nothing  is  said  about  negligence.  The  lan- 
guage used  is  not  such  as  necessarily  expresses,  or  as  men 
would  ordinarily  employ  to  express,  the  idea  now  claimed  for 
it,  and  if  so  used,  it  would  be  likely  to  mislead  a  party  to 
whom  it  is  tendered  ready  executed  upon  the  receipt  of  his 
property  for  transportation.  That  plaintiff  could  not  have 
understood  the  contract  in  the  sense  claimed  for  it  by  the  de- 
fendants, seems  in  the  highest  degree  probable,  for  it  can 
scarcely  be  credited  that  a  man  of  ordinary  capacity  and  in- 
telligence would  commit  so  valuable  a  package  to  others  to  be 
transported  a  long  distance,  without  supposing  that  somebody 
would  be  responsible  to  him  for  at  least  good  faith  and  ordinary 
care  during  the  transit.  But  if  the  construction  claimed  for 
the  stipulation  in  question  is  to  prevail,  the  defendants  were 
neither  responsible  themselves  for  ordinary  care,  after  the 
treasure  left  their  office  at  Los  Angeles,  nor  bound  to  take  the 
measures  prescribed  by  the  statute  to  make  the  owners  of 
the  vessels  used  by  them  as  a  means  of  transportation  respon- 
sible. 

The  language  of  the  stipulation  under  consideration,  at 
least,  admits  of  the  construction  which  we  have  given  it;  and 
to  hold  that  the  exception  includes  losses  arising  from  negli- 
gence would,  in  our  judgment,  be  to  adopt  a  strained  con- 
struction in  favor  of  defendants,  and  to  depart  from  its 
obvious  import,  while  as  we  have  seen  the  rule  to  be,  the  con- 
struction must  be  most  strictly  against  the  defendants. 

Holding,  as  we  do,  that  the  exception  in  the  contract,  for  the 
reasons  stated,  does  not  exempt  the  defendants  from  losses 
resulting  from  the  negligence  of  those  in  charge  of  the  steam- 
tug,  it  becomes  unnecessary  to  determine  the  more  difficult 
question,  in  the  present  state  of  the  authorities,  as  to  the  power 
of  common  carriers  by  special  contract  to  exonerate  them- 
selves from  liabilities  arising  from  the  negligence  of  those 
employed  by  them  in  their  business  of  carriers. 

The  instructions  of  the  court,  (considered  in  connection  with 
the  instrument  in  evidence,  are  substantially  in  accordance 
with  the  views  here  express^.  We  therefore  find  no  error  in 
them,  or  in  refusing  the  instruction  asked  by  defendants. 

The  damages  alleged  in  the  complaint  are  $10,766,  and 
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judgment  is  asked  for  that  amount  only.  The  verdict  and 
judgment  are  for  $11,740.87.  This  exceeds  the  amount  em- 
braced within  the  issues.  There  is  no  provision  in  our  prac- 
tice act  authorizing  this  court  to  allow  an  amendment  to  the 
complaint  making  it  correspond  with  the  verdict.  The  court 
below,  before  judgment,  might  have  permitted  an  amendment 
60  as  to  make  the  complaint  correspond  with  the  verdict;  but 
this  was  not  done.  Upon  consent  of  the  respondent,  the  judg- 
ment may  be  so  modified  as  to  reduce  the  recovery  to  the 
amount  claimed  in  the  complaint. 

Ordered,  that  respondent  have  fifteen  days  within  which  to 
file  his  consent  in  writing,  that  the  judgment  be  modified  so 
as  to  reduce  the  amount  to  the  sum  of  $10,765,  and  upon  filing 
such  consent  in  writing,  the  judgment  will  be  modifieii  in  pur* 
Buance  thereof.  In  default  of  filing  such  written  consent,  it  is 
ordered  that  judgment  may  be  entered  reversing  the  judgment 
of  the  district  court,  and  granting  a  new  trial. 

It  is  further  ordered,  that  appellants  recover  their  costs  of 
vppeal. 

SABDKBaQH,  O.  J.,  rendered  a  disaentuig  opmion  in  the  principal  case,  ol 
whftoh  tbe  foUowing  is  a  syuopeis:  The  jury  were  inBtraotod,  in  sabstance^ 
tiiat  if  the  defendants  were  an  ezprees  company,  pablicly  engaged  in  the 
traniportatioin  of  freight  from  one  place  to  another  for  hire,  they  were  in  htw 
eommon  oamera,  and  subject  to  aU  the  responsibilities  of  common  carriers, 
SKcept  so  far  as  they  may  have  lawfully  modified  them  by  agreement,  and 
tiiat  their  responsibilities  were  wholly  unaffected  by  the  faet  that  they  used 
ether  ▼ehides,  ▼essels,  or  means  of  conveyance  than  their  own,  for  the  pur- 
poses of  such  transportation.  That»  as  common  carriers,  the  defendants 
could,  by  contract,  limit  the  liability  imposed  upon  them  by  the  common  law, 
to  a  certain  extent;  but  they  could  not,  by  such  contract^  relieve  themselves 
from  the  exercise  of  ordinary  care  in  the  discharge  of  their  duties;  and  if  the 
treasure  was  lost  through  their  negligence,  or  the  negligence  of  any  of  their 
agents,  they  were  responsible  for  the  loss,  notwithstanding  any  contract  to 
the  contrary.  That  if  the  defendants  shipped  the  treasure  on  board  the  Ada 
Hancock,  and  there  was  an  explosion,  occasioned  by  the  negligence  of  the 
persons  in  charge  of  her,  by  which  it  was  lost»  they  were  liable,  for  the  rea- 
son that  by  so  shipping  the  treasure  they  made,  so  far  as  the  test  of  their 
liability  to  the  plaintiff  is  concerned,  the  Ada  Hancock  their  vessel,  and  the 
persons  in  charge  of  her  their  agents,  for  the  purpose  of  fulfilling  the  obliga- 
tioos  of  their  contract  with  him,  notwithstanding  they  may  have  had  no  au- 
thority in  the  management  or  control  of  the  vessel,  or  those  in  charge  of  her. 
Tbe  oonrt  below  did  not  undertake  to  construe  the  contract  in  question,  or  to 
determine  whether  by  its  terms  the  defendants  had  stipulated  ior  exemption 
from  liability  for  any  loss  which  might  result  from  the  negligence  of  their 
agents,  or  any  portion  of  them;  but  assuming  such  to  be  the  true  meaning 
and  intent  of  tiie  contract^  in  effect  charged  the  jury  that  the  contract  was 
foid  upon  grounds  of  public  policy,  so  far  as  it  attempted  to  protect  the  de- 
fendants against  the  negligence  of  their  agents,  whether  such  agents  were  ia 
Am.  Daa  Vou  LXXXV— 15 
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their  immediate  employment  and  directly  under  their  enperviedoii  and  abso- 
Inte  goveniment,  or  were  the  parties  in  charge  of  the  TarionB  public  convey- 
ances used  by  them  in  transporting  the  treasore  in  question,  and  not  directly 
in  their  employment,  and  in  no  respect  under  their  control  Such  is  the  the- 
ory upon  which,  as  I  understand  the  instructions,  this  case  went  to  the  jury. 
It  is  alleged  that  these  instructions  are  erroneous,  so  far  as  they  instruct  the 
jury  that  the  defendants  could  not,  by  contract,  relieve  themselves  from  lia- 
bility for  losses  caused  by  the  negligence  of  their  agents,  it  being  claimed 
that  a  common  carrier  may,  by  express  agreement,  circumscribe  or  limit  his 
oommon-law  liability  so  as  to  protect  himself  from  the  consequences  of  any 
act  of  negligence  or  wrong  committed  by  any  person  or  persons  other  than 
himself,  notwithstanding  such  persons  may  be  his  agents,  or,  in  other  words^ 
he  may  by  express  contract  nullify  the  common-law  doctrine  of  reapondeai 
mperior;  and  that  this  was  done  in  the  present  case  by  the  terms  of  the  re- 
ceipt which  was  given  by  the  defendants  and  accepted  by  the  plaintiff. 

It  is  insisted  on  the  part  of  the  plaintifif  that  the  receipt  for  the  treasore 
and  the  annexed  conditions  given  by  the  defendants,  and  accepted  by  the 
plaintiff,  does  not  establish  a  contract  between  them  restricting  the  common- 
law  liability  of  the  defendants,  because  it  does  not  appear  to  have  been  signed 
by  the  plaintiff,  nor  does  it  appear  that  he  either  read  or  was  informed  of  its 
contents,  or  that  he  in  any  manner  assented  to  its  terms  further  than  is  im- 
plied by  his  acceptance  and  silence;  and  that  therefore  it,  in  contemplation 
of  law,  only  amounts  to  a  notice  brought  home  to  the  plaintiff,  to  the  offset 
that  the  defendants  would  not  be  responsible  except  as  therein  provided.  It 
is  well  settled  that,  if  it  is  to  be  regarded  as  a  notice  merely,  notwithstanding 
it  was  brought  home  to  the  knowledge  of  the  plaintiff,  it  did  not  relieve  the 
defendants  from  any  responsibility  imposed  by  the  conmion  law  for  a  loss  of 
the  treasure  occasioned  by  their  negligence  or  the  negligence  of  their  agents: 
Sayer  v.  Portamouth  etc  B.  R.  Co,,  31  Me.  228;  Wild  v.  Pickford,  8  Meea.  ft 
W.  443;  Story  on  Bailments,  4th  ed.,  sec.  671.  But  the  weight  of  Ituthori^ 
seems  to  be  that  a  receipt  delivered  and  received  under  like  circumstances 
amounts  to  a  contract:  Parsons  v.  MonUalh^  13  Barb.  353;  Moore  v.  Evoens^ 
14  Id.  524;  Holford  v.  Adams,  2  Duer,  480;  Dorr  v.  New  Jersey  Sieam 
Nav,  Co.,  11  N.  Y.  485;  WeUs  v.  New  Ywk  C.  R.  R.  Co.,  24  Id.  183.  The 
point  is  too  well  settied  to  admit  of  debate.  It  is  also  insisted  on  the  part  of 
the  plaintiff  that  this  contract,  when  properly  construed,  does  not  exempt 
the  defendants  from  the  liability  sought  to  be  enforced  in  this  action.  The 
instrument  was  prepared  by  the  defendants  without  previous  consultation 
with  the  plaintiff  who  had  tiierefore  no  choice  in  the  selection  of  the  terms 
employed.  And  it  is  well  settied  that  the  language  creating  the  exceptions 
from  liability  in  such  cases  must  be  strictiy  construed  against  the  party  in 
whose  favor  they  are  made.  The  language  was  introduced  by  the  defendants 
for  their  benefit,  and  if  it  is  susceptible  of  a  more  or  less  extended  meaning, 
the  rule  of  construction  in  such  cases  is  to  adopt  that  which  is  the  least 
favorable  to  the  party  who  is  to  be  benefited  thereby:  Munm  v.  Baker,  3 
£ng.  Com.  L.  339;  Avrey  v.  MerriU,  2  Curt.  8;  Atwood  v.  ReUanee  Trans.  C».» 
9  Watts,  88;  De  Rotftschild  v.  Royal  Mail  S.  P.  Co,^  7  Ex.  734.  The  lan- 
guage to  be  construed  is  as  follows:  "  Received,  etc., ....  which  we  agree 
to  forward,  ....  and  deliver.  It  is  further  agreed,  aiid  is  a  part  qf  the 
consideration  qf  this  contract,  that  Wells,  Fargo,  ft  Co.  are  not  to  be  respon- 
sible, eoscept  ojs  forwarders,  nor  for  any  loss  or  damage  arising  from  the  dan* 
gers  of  railroad,  ocean  or  river  navigation,  fire,  etc.,  unless  specially  insured 
by  them,  and  so  specified  in  this  receipt.'* 
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It  is  insisted  by  defendants  that  notwithstanding  they  were  oonunon  car- 
riers and  reoeived  foil  oompensatioii  for  the  transportation  of  the  treasore  in 
question,  their  liability  touching  sach  transportation  is  reduced  from  that  of 
common  carriers  to  that  of  forwarding  merchants  by  the  foregoing  language; 
or  in  other  words,  that  their  liability  ceased  when  the  treasore  was  placed 
on  board  the  stage-oosM^  at  Los  Angeles,  en  route  for  San  FranciBCoby  coach, 
■team-tng,  and  steamer,  the  same  being  the  usual  mode  of  publio  transporta^ 
tion  between  thoee  places;  and  that  thereafter  the  treasure  was  at  the  risk  of 
the  plaintiff  until  it  reached  the  general  agency  of  the  defendants  at  Saa 
Franciaoo,  where  their  responsibility  again  attached  and  continued  until  a 
dellTery  thereof  to  the  address  of  the  plaintiff.    This  contract  must  be  read 
by  the  ligiht  of  surrounding  circumstances  as  disclosed  by  the  evidence  in  the 
case.    The  defendants  were  engaged  in  the  express  business;  that  is  to  say, 
in  receiving,  carrying,  and  delivering,  by  sea  or  by  land,  treasure,  goods,  and 
packages  for  hire,  in  the  care  of  their  own  messengers,  but  in  veasels,  con- 
veyanoee,  steamers,  boats,  and  vehicles  belonging  to  other  parties,  in  no  way 
connected  or  associated  with  the  defendants  in  their  express  business,  and 
ordinarily  used  by  the  public  at  large  as  the  common  and  public  mode  of 
transportation  aSid  conveyance.    In  these  vessels,  etc.,  the  defendants  had 
no  interest  and  no  voice  in  their  management,  nor  any  authority  or  control 
whatever  over  the  persons  in  charge  of  them,  and  were  as  powerless  for  the 
purpose  of  preventing  negligence  on  their  part  as  the  plaintiff  himself  or  any 
other  stranger.    But  in  their  capacity  as  common  carriers  the  defendant 
were  liable  for  a^y  loss  resulting  from  a  defective  construction  of  these  pub- 
lic conveyances,  or  a  careless  and  negligent  management  of  them  by  persons 
in  charge  of  them.    All  these  facts  and  circumstances  were  notorious  and 
well  known  to  the  plaintiff  who  had  had  previous  dealings  with  the  defendants 
in  the  line  of  their  business.    Viewed  in  the  light  of  these  circumstances,  it  is 
obvious  upon  a  mere  glance  at  the  contents  of  the  instrument  that  it  was  de- 
signed to  place  a  restriction  upon  the  common-law  liability  of  the  defendants. 
And  I  think  this  has  been  done  in  language  which  every  business  man  would 
find  no  difficulty  in  understanding.    They  agree  to  transport  the  treasure  to 
San  Francisco,  and  deliver  it  to  the  address  of  the  plaintiff,  who^  on  his  part^ 
agrees  to  pay  them  the  sum  of  $80.65,  and  in  part  consideration  relieve  tiiem 
from  all  liability  for  any  loss  or  damage  for  which  common  carriers  are,  but 
mere  forwarders  of  goods  are  not,  responsible.    A  forwarder  is  one  whose 
business  it  is  to  receive  and  torward  goods  by  the  usual  modes  of  transporta- 
tiim  to  their  place  of  destination.    He  discharges  himself  from  liability  by 
showing  that  he  has  used  ordinary  diligence  and  prudence  in  forwarding  the 
goods  intrusted  to  his  care  by  trustworthy  and  responsible  parties  engaged 
in  the  carrying  business.    His  calling  and  the  legal  liabilities  thereby  im- 
posed upon  him  are  as  well  known  among  business  men  as  that  of  oommon 
carriers  and  the  liabilities  imposed  upon  them  by  the  law  of  the  land. 

We  now  come  to  the  main  question  involved  in  this  case,  and  which,  so  far 
as  I  am  advised,  is  presented  for  the  first  time  in  this  state.  Counsel  for  the 
defendants  affirm  the  broad  proposition  that  a  common  carrier  may  by  con- 
tract with  the  shipper  protect  himself  against  all  liability  for  losses  occasioned 
by  the  negligence,  fraud,  or  felony  of  his  agents  or  servants.  That  the  de- 
fendants are  common  carriers,  and  that  their  common-law  liabilities  are 
wholly  unaffected  by  the  fact  that  they  use  means  of  conveyance  not  belong- 
ing to  them  or  under  their  control  or  management,  are  propositions  not  denied 
by  them.  They  fully  concede  that  aside  from  the  contract  they  would,  under 
the  law  and  the  facts  of  this  case,  be  liable  for  the  loss  of  the  treasure  ia 


228  Hooper  v,  Wellb,  Fabgo,  &  Co.  [Cal. 

qiiasiiaii;  but  they  taagt  that  they  are  relieved  from  that  liability  by  the  ex- 
pvMs  terms  of  the  ooatract  of  flhipment  made  with  the  phuntiffl  On  the  part 
of  the  plfl^infa'ff  it  is  contended  that  the  contract  in  question  is  a  contract  by 
the  defendants  against  actual  negligence  and  hand  of  themselyeB,  their  ser- 
rants,  and  agents,  and  therefore  void  upon  grounds  of  public  policy.  Thus 
the  question  as  to  what  extent  a  common  earner  may,  by  express  contract^ 
restrict  his  common-law  liability,  is  clearly  and  fairly  presented  by  the  record. 
That  a  common  cairiar  may  stipulate  for  exemption  from  liability  for  losses 
not  resulting  from  any  fault  or  negligenoe  on  his  part,  or  on  the  part  of  his 
agents,  notwithstanding  mndh  controversy  heretofore,  may  now  be  regarded 
as  well  settled.  By  the  common  law  he  is  absolutely  liable  for  the  safety  of 
the  goods  insisted  to  his  care;  and  is  reqtonsible  for  injuries  or  losses  aris- 
ing from  the  acts  of  others,  without  any  n^Iect  or  fault  on  his  part,  except 
such  as  adae  from  the  "acts  ol  Qod,  the  public  enemies,  or  the  fault  of  the 
party  oomplainuig."  His  liability  is  of  two  kinds;  one  is  the  liability  of  a 
paid  bailee,  and  is  for  losses  resulting  from  neglect  on  his  part,  or  on  the  part 
of  his  agents;  the  other  is  that  of  an  insurer,  and  is  for  losses  resulting  &om 
accident  or  other  unayoidable  causes,  without  any  fault  on  his  part  or  on  the 
part  of  his  agents.  Against  this  latter  liability  it  is  now  well  settled,  both  in 
Tnn£^lftji<l  and  America^  that  he  may  protect  himself  by  contract  with  the  ship- 
per of  the  goods;  for  no  principle  of  public  policy  can  be  contravened  by  a 
contract  which  merely  exempts  him  from  liability  for  losses  which  have  not 
been  occasioned  by  any  neglect  or  fault  on  his  part,  or  on  the  pert  of  those  for 
whose  acts  the  law  hcdds  him  responsible.  Whether  he  may  go  beyond  this 
is  a  mooted  question,  for  it  is  claimed  by  the  defendants  that  there  are  cases 
both  in  England  and  America  which  seem  to  sustain  to  its  full  extent  the 
doctrine  for  which  they  contend. 

His  honor  reviewed  Austin  v.  JddnchBiter  etc  I^y  Co,,  70  Eng.  Com.  L.  453^ 
and  Carr  v.  LaneaMre  etc  ^y  Co,^  14  Eng.  L.  9^  Eq.  340,  and  considered 
them  insufficient  to  support  the  theory  of  defendants.  8o  the  learned  jus- 
tice, after  commenting  at  length  upon  Wella  v.  New  York  CenL  R.  R,  Co,, 
24  N.  T.  ISl,  PerHa«  V.  Nea  York  CenL  R.  R.  Co.,  24  Id.  196,  Smith  v.  New 
York  Cent  R.  R.  Co.,  24  Id.  222,  and  BisaeaY.  New  York  Cent,  R.  R,  Co.,  26 
Id.  44!i^  concluded  that  the  most  that  could  be  said  for  these  cases  was  that 
they  established  the  doctrine  in  New  York  that  a  railroad  corporation  might 
by  express  contract  exempt  itself  from  all  liability  for  the  negligence  or  mis- 
conduct of  its  subordinate  servants  and  agents,  leaving,  however,  undeter- 
mined, the  qoestian  whether  there  are  not  certain  agents  so  directly  and 
immediately  connected  with  the  corporation  that  a  contract  relieving  it  from 
liability  for  their  negligence  would  be  illegal  (see  case  last  cited,  page  446), 
which,  it  must  be  confessed,  is  not  a  very  clear  or  satis&bctory  condition  in 
which  to  leave  so  important  a  principle;  and,  said  the  chief  justice,  it  admits 
of  serious  doubt  whether,  after  all  the  discussion  had  in  those  cases,  there  is 
any  common  ground  upon  which  a  majority  of  the  court  stand.  Regarding 
them,  however,  as  establishing  the  doctrine  that  a  common  carrier  may  con- 
tract against  the  negligence  of  his  immediate  agents,  I  think  them  opposed 
to  principle  and  the  weight  of  authority  in  America,  and  am  not  disposed  to 
follow  them.  On  the  contrary,  in  my  judgment,  a  contract  exempting  a 
common  carrier  from  liability  for  losses  to  property,  or  injuries  to  persons, 
resulting  from  the  negligence  of  their  agents,  is  null  and  void,  upon  grounds 
of  publio  policy,  irre^ective  of  the  question  whether  the  transportation  be 
gratuitous  or  f^  hire:  See  authorities  cited  in  respondent's  brief.  But  in 
applying  this  principle  a  distinction  is  to  be  made  between  agents,  as  whether 
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they  are  immediate  or  remote.  By  the  former,  I  mean  such  as  are  directly 
employed  by  the  party  sought  to  be  charged,  in  his  business  ezdnsiTely,  and 
are  of  his  own  selection  paid  by  him,  and  in  all  respects  subject  to  his  wilL 
By  the  latter  I  mean  such  as  are  made  his  agents,  not  by  contract  directly 
between  him  and  them,  but  by  operation  of  law  merely;  or,  in  other  words, 
persons  not  directly  selected  and  employed  by  him,  and  not  in  any  respect 
under  his  control,  but  who  nevertheless  are  in  law  considered  as  his  agents, 
and  for  whose  acts  he  is  held  responsible,  notwithstanding  they  are  in  fact 
■electedy  employed,  and  paid  by  and  owe  obedience  to  other  parties  who 
have  no  concern  in  his  business,  and  are  in  no  just  sense  subordinate  to  him. 
Against  the  negligence  of  this  latter  class  the  common  carrier  may,  in  my 
judgment,  protect  bimaelf  by  contract  without  violating  any  principle  of 
public  policy,  but  as  against  the  negligence  of  the  former  he  cannot.  As  to 
the  former,  the  carrier  occupies  the  position  of  a  principal  in  fact  as  well  as 
law,  and  the  true  reason  upon  which  the  doctrine  of  respondeat  superior  is 
founded  exists;  but  his  relation  to  the  latter  ia  not  strictly  that  of  a  principal, 
and  the  maxim,  Qtd  /acU  per  alhmi,  fadt  per  «e,  does  not  apply  in  any  just 
sense.  On  the  contrary,  as  to  their  acts,  he  occupies  a  position  analogous  to 
that  of  an  insurer  only,  and  there  is  therefore  no  rule  of  public  policy  which 
predndes  him  from  protecting  himself  by  express  contract  against  the  risk  of 
their  acts. 

It  cannot  be  daimed  with  any  show  of  reason  that  negligence  on  the  part 
of  persons  in  charge  of  public  conveyances,  such  as  railroad  trains,  steamers, 
and  stage-coaches,  is  induced  by  a  contract  between  two  strangers  to  the  effect 
that  one  wiQ  and  the  other  will  not  take  upon  himself  the  risk  of  their  con- 
daet  in  respect  to  the  transportation  of  a  particular  shipment  of  goods.  The 
transaction  is  too  remote,  and  can  possibly  have  no  bearing  or  effsct  upon 
the  conduct  of  the  parties  in  question.  To  say  that  the  persons  in  charge  of 
the  Ada  Hancock  were  less  (uureful  in  the  performance  of  their  duty  by  rea- 
wcfSk  of  the  contract  between  the  plaintiff  and  defendants,  of  which  they 
knew  nothing,  is  to  assert  a  proposition  which  is  contrary  to  reason.  Had 
the  treasure  been  lost  through  the  negligence  of  Ritchie,  the  defendants' 
messenger  and  immediate  agent,  or  any  other  agent  directly  employed  by 
them  in  their  express  business,  the  defendants  would  have  been  liable,  not- 
withstanding any  contract  to  the  contrary,  upon  grounds  of  public  policy. 
Bat  the  defendants  may  lawfully  contract^  as  I  understand  them  to  have  done, 
in  efiiact,  in  the  present  case,  for  indemnity  against  losses  resulting  from  de- 
fects in  the  publio  conveyances  used  by  them  in  the  prosecution  of  their 
business,  and  against  the  negligence  of  the  persons  having  such  conveyances 
in  charge,  without  violating  any  principle  of  public  policy.  Such  losses  ave 
not  the  result  of  their  fault  or  neglect  within  the  true  intent  and  meaning  of 
the  rule  invoked  by  the  plaintiff. 

The  business  in  which  the  defendants  are  engaged,  and  the  mode  in  which 
it  is  transacted,  are  of  comparatively  modem  growth,  and  had  no  existence 
at  the  time  when  the  mle  in  question  became  a  part  of  the  oonunon  law; 
and  the  new  conditions  presented  by  their  use  of  remote,  or  so  to  speak 
foreign,  agencies  in  the  transaction  of  their  business,  do  not,  in  my  judgment^ 
lall  within  either  the  letter  or  spirit  of  that  mle.  The  question  is  simply  as 
to  which  of  the  contracting  parties  shall  assume  the  risk  of  loss  which  may 
or  may  not  result  from  the  negligence  of  other  parties  over  whom  neither  has 
any  anthority  or  controL  In  its  determination  the  public  can  have  no  possi- 
ble oooeem,  for  whichever  way  it  may  be  decided,  the  decision  can  have,  in 
the  nature  of  thingii,  no  effect  whatever  either  by  way  of  inducing  or  pnC 
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venting  the  negligence  in  question.  Nor  is  there  any  force  in  the  snggeation 
that  by  holding  such  contracts  valid  the  shipper  will  be  placed  at  the  mercy 
of  the  carrier.  He  is  not  bound  to  make  the  contract.  On  the  contrary,  he 
may  insist  that  the  carrier  shall  receive  his  goods  upon  the  terms  and  condi- 
tions imposed  by  the  law  of  the  land,  and  the  carrier  cannot  refuse  to  take 
them  without  subjecting  himself  to  an  action.  My  conclusion  ia,  that  the 
case  was  not  tried  in  the  court  below  upon  the  proper  theory,  and  that  the 
judgment  ought  to  be  reversed  and  the  case  remanded. 

Rules  of  Liability  of  Common  Garriebs  and  of  Fobwahdino  Agents 
ABE  NOT  Alike:  Mayhmv,  South  Carolina  B.  B.  Co.,  64  Am.  Dec.  753. 

Common  Gabblers  abe  Insubers,  etc.  :  See  Welsh  v.  Pittdmrg  etc  R,  IL 
Co.,  75  Am.  Dec.  490,  and  collected  cases  in  note  497;  Arnold y.  JontSt  82  Id. 
617. 

Common-law  Liability  of  Common  Cabriebs  may  be  Limited  by  Ex- 
press Contract:  See  collected  cases  in  notes  to  KimJbaU  v.  Rutland  etc.  R.  R. 
€o.,  62  Am.  Dec.  573;  Cooper  v.  Berry,  68  Id.  480;  Welsh  v.  PUttburg  etc 
R,  R.  Co.,  75  Id.  498. 

Common  Carrier  must  Show  that  Loss  is  within  Excepted  Sufola* 
TiONS:  See  collected  cases  in  notes  to  Western  Trans.  Co.  v.  NewhaJU,  76  Am. 
Dec.  776;  Steele  v.  Toumsend,  79  Id.  67;  Graham  v.  Dams,  62  Id.  294. 

Liability  on  Connecting  Lines  of  Carriers:  See  collected  cases  in  notet 
to  Hart  V.  Rensselaer  etc  R.  R.  Co.,  59  Am.  Dec.  450;  KyU  v.  Lcturens  R.  R, 
€o.,  70  Id.  234;  Perkins  v.  Portland  etc  R.  R.  Co.,  74  Id.  512.  This  question  is 
discussed  at  length  in  the  note  to  Wells  v.  Thomas,  72  Id.  231-247. 

Amendments  after  Appeal:  Rew  v.  Barker,  14  Am.  Dec.  515,  and  note 
516-518;  note  to  Stevenson  v.  Mudgett,  34  Id.  158-162;  MUes  v.  Vanhom^  70 
Id.  477;  HaoerkUl  Ins.  Co.  v.  Prescott,  80  Id.  123. 

The  pringipal  case  was  cited  in  each  of  the  following  authoritiea  and  to 
the  point  stated:  An  express  company  that  receives  and  agrees  to  transport 
^oods  from  one  designated  place  to  another  for  a  comp^isation,  in  the  ordi- 
nary means  of  conveyance,  is  a  common  carrier,  although  not  the  owner  of 
or  having  no  interest  in  the  conveyance  by  which  the  goods  are  transported: 
United  States  Ex.  Co.  v.  Backman,  28  Ohio  St.  151.  In  McLean  v.  Bwrhank, 
11  Minn.  291,  the  defendants  were  a  stage  company  and  common  carrion  of 
passengers  from  La  Crosse  to  St.  Paul;  the  ferry  at  which  the  accident  \m^ 
pened  was  on,  and  constituted  part  of,  the  route  taken  by  the  defendants; 
they  were  not  the  owners  of  the  ferry,  but  paid  ferriage,  and  the  coach  in 
fact  passed  over  the  feny;  the  plaintiff's  intestate  was  a  passenger,  having 
engaged  and  paid  the  usual  fare  for  one  seat  and  passage  in  the  coach  from 
La  Crosse  to  St.  Paul;  there  was  no  notice  to  the  passengers  of  the  interven- 
tion of  any  other  carrier  than  the  defendants;  and  it  was  held,  under  this 
fitate  of  facts,  that  as  to  the  passengers  the  ferry  company  were  the  em- 
ployees and  agents  of  the  defendants,  and  that  the  latter  were  responsible 
for  the  acts  of  the  ferry-man  or  ferry  company,  the  same  as  for  any  other 
of  their  employees  or  agents.  So,  in  the  supreme  court  of  the  United  States, 
the  same  doctrine  is  announced.  A  common  carrier  who  undertakes  for  him- 
self to  perform  an  entire  service  has  no  authority  to  constitute  another  per- 
son or  corporation  the  agent  of  his  consignor  or  consignee.  He  may  employ 
an  agency,  but  it  must  be  subordinate  to  him,  and  not  to  the  shipper,  who 
neither  employs  it,  pays  it^  nor  has  any  right  to  interfere  with  it.  Its  acts 
become  the  carrier's,  because  done  in  his  service,  and  by  his  direction, 
rher^fore,  where  an  express  company  engages  to  transport  packages^  eto., 
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from  one  point  to  another,  sendu  ita  messenger  in  cbarge  of  them  on  the  car 
set  apart  for  its  use  hy  the  railroad  company  employed  to  perform  the  ser- 
vice, the  railroad  company  becomes  the  agent  of  the  express  company;  and 
an  exception  in  the  latter's  bill  of  lading  "that  the  express  company  is  not 
to  be  liable  in  any  manner,  or  to  any  extent,  for  any  loss  or  damage  or  deten- 
tion of  such  package,  or  its  contents,  or  of  any  portion  thereof,  occasioned  by 
&Te,*'  while  it  will  exempt  the  express  company  from  responsibility  for  loss 
by  fire,  caused  by  the  acts  or  omissions  of  all  persons  who  are  not  agents  or 
agencies  for  the  transportation,  will  not  exempt  such  company  from  liability 
for  the  loss  of  such  package  by  fire,  if  caused  by  the  neg^gence  of  the  rail- 
road company  to  which  it  had  confided  a  part  of  the  duty  it  had  assumed: 
Bank  qf  Kentucky  y.  Adams  Ex.  Co,,  93  U.  S.  186,  where  the  principal  case 
is  Bummsrized  and  approved.  An  amendment  of  pleadings  should  be  allowed 
at  any  stage  of  the  trial  when  it  is  necessary  for  the  purposes  of  justice,  and 
if  not  done  it  is  error:  FarmerB*  Nat,  O.  Bank  v.  Stover,  60  CaL  9d6.  Unim- 
portant citations  of  the  principal  case  were  made  in  CasBocia  v.  Phoemx  Int. 
€bc,  28  Id.  631;  Qract  y.  Adams,  100  Maas.  506. 


People  v.  Batoheldeb« 

[27  Califobnia,  69.| 

BHilTlTX  RiOHXa  OT  OOCCTPANOY  OV  ISLAND  FOB  QaTHEEIHO  EOOS  OF  WiLD 

BiBSS.  — Persons  who  casually  and  temporarily  occupy  an  island,  a  part 
of  the  public  domain,  not  for  purposes  of  husbandry,  residence,  or  com- 
merce, but  to  engage  in  the  pursuit  of  hunting,  fishing,  or  gathering  the 
eggs  of  wild  birds  deposited  there,  have  no  such  possession  of  the  same 
as  will  entitle  them  to  exclude  others  who  wish  to  occupy  it  for  a  similar 
purpose,  or  justify  them  in  forcibly  resisting  others  who  attempt  to  land 
upon  it  to  engage  in  the  same  pursuit. 

HoMidDB,  TO  SB  Justifiable,  must  be  in  necessary  self-defense,  or  in  de- 
fense of  habitation,  person,  or  property,  against  one  who  manifestly  in- 
tends or  endeavora,  by  violence  or  surprise,  to  commit  a  felony,  or  who 
manifestly  intends  and  endeavors,  in  a  violent,  riotous,  or  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  purpose  of  assaulting 
or  offisring  personal  violence  to  any  person  dwelling  or  being  therein. 

Babb  Fbab  of  Offknsis  Which  will  Jttstift  Homioidb  is  not  enough  to 
justify  a  killing.  It  must  appear  that  the  circumstances  were  sufficient 
to  excite  the  feara  of  a  reasonable  person,  and  that  the  party  killing 
really  acted  uider,tlie  influence  of  those  fears,  and  not  in  a  spirit  of 
revenge. 

If  Otnt  Person  Kill  Ahotheb  in  Sblf-dsfbnsb,  it  most  appear  that  the 
danger  was  so  urgent  and  pressing  that  in  order  to  save  his  own  life,  or 
to  prevent  his  receiving  great  bodily  harm,  the  killing  of  the  other  was 
abwdutely  necessary,  and  that  the  person  killed  was  the  assailant;  or 
that  the  slayer  had  really  and  in  good  faith  endeavored  to  decline  any 
forther  struggle  before  the  mortal  blow  was  given. 

Jdwifiabi.b  Homicidb.  — Where  several  persons  are  on  an  island,  a  part  of 
the  public  domain,  engaged  in  gathering  the  eggs  of  wild  birds  deposited 
tfaere^  and  others  attempt  to  land  there  to  engage  in  the  same  pursuit^ 
and  tbeb  attempt  to  land  is  forcibly  resisted  by  the  party  Anrt  on  tlw 
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island,  the  party  aeoking  to  land  are  justified  in  naing  the  neoeeaary  foro« 
to  effect  their  object;  and  if  one  of  the  shore  party  is  killed,  in  doing 
this,  by  the  party  attempting  to  land,  it  will  be  justifiable  homicide. 
8amx — EnrsoT  or  Ejlldto  Pabty  Beasino  Abhs. — Where  several  per- 
sons are  on  an  island,  a  part  of  the  public  domain,  engaged  in  gathering 
the  eggs  of  wild  birds  deposited  there,  and  other  persons  attempt  to 
land  there  to  engage  in  the  same  pursuit,  the  fact  that  the  party  attempt- 
ing to  land  are  armed  with  guns  does  not  affect  their  right  to  land;  and 
if  they  are  attacked  by  those  on  shore  with  deadly  weapons  and  mur- 
derous intent,  and  their  lives  placed  in  danger,  they  are  not  obliged  to 
retreat,  but  may  stand  their  ground,  and  if  need  be  kill  their  aasailanti. 

The  facts  are  stated  in  the  opinion. 

Van  Armanj  Lane^  and  Howe^  for  the  appellant. 

/.  O,  McCuUoughj  attomey^eneralj  for  the  people. 

By  Court,  Currey,  J.  The  defendant  was  indicted  by  the 
grand  jury  of  the  city  and  county  of  San  Francisco,  for  the 
crime  of  manslaughter  in  the  killing  of  Edward  Perkins  at 
the  Farallone  Islands,  on  the  4th  of  June,  1863.  The  defend- 
ant pleaded  not  guilty,  and  was  afterward  tried  and  convicted 
and  sentenced  to  be  imprisoned  in  the  state  prison  for  one 
year.  From  this  conviction  and  judgment  he  has  brought  the 
case  to  this  court  upon  a  statement  embodying  all  the  testi- 
mony produced  on  the  trial,  in  which  is  contained  the  charge 
of  the  court  to  the  jury,  and  also  certain  requested  instructions 
on  the  part  of  the  defendant,  which  the  court  refused  to  give 
to  the  jury,  together  with  the  exceptions  taken  by  the  defend- 
ant to  various  rulings  during  the  progress  of  the  trial. 

The  evidence  discloses  that  on  the  3d  of  June,  1863,  the  de- 
fendant and  some  twelve  or  fifteen  other  persons  repaired  in 
vessels  to  the  anchorage  adjacent  to  the  principal  of  the  Fara- 
llone Islands,  situated  about  thirty  miles  westward  fix)m  the 
city  of  San  Francisco,  and  there  remained  during  the  night  of 
that  day;  that  on  the  morning  of  the  next  day,  between  six 
and  seven  o'clock,  a  portion  of  this  party  attempted  to  land 
upon  the  island,  when  they  were  met  at  the  shore  by  a  guard 
armed  with  guns,  who,  by  words,  accompanied  by  menacing 
acts,  warned  them  not  to  land.  Upon  thus  being  warned  and 
threatened,  the  party  so  attempting  to  go  on  shore  returned  to 
their  companions  upon  the  vessels  at  anchor,  where  they  were 
joined  by  all,  or  nearly  all,  the  defendant's  party,  and  were 
furnished  with  loaded  guns;  and  the  party,  thus  re-enforced  and 
equipped,  made  another  attempt  to  land  at  a  point  upon  the 
island,  a  short  distance  from  where  the  guard  on  shore  were. 
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Upon  nearing  the  land,  the  shore  party  confronted  them, 
and  again  warned  them  off,  but  notwithstanding  they  were 
tbns  warned,  the  defendant's  party  continued  to  approach  the 
island,  for  the  purpose  of  landing  thereon,  when  the  shore 
guard  opened  fire  upon  them,  which  was  immediately  returned 
by  a  volley  from  the  defendant's  party,  who  were  together  in  a 
boat.  The  shore  party  fired  several  shots  after  the  first  round, 
when  the  defendant's  party  retreated.  By  the  first  fire  from 
the  men  on  shore  several  persons  were  wounded,  one  of  whom 
Bubsequently  died,  and  by  the  fire  from  the  defendant's  party 
one  of  the  shore  guard,  Edward  Perkins,  was  killed. 

The  object  which  the  defendant  and  his  companions  had  in 
visiting  the  Farallone  Islands  was  to  gather  the  eggs  deposited 
there  in  great  abundance  by  wild  sea  fowls.  Before  the  time 
of  the  collision  which  resulted  in  the  death  of  Perkins  and 
another,  a  number  of  persons  known  as  the  Farallone  Egg 
Company  had  been  engaged  in  procuring  the  eggs  deposited 
by  the  wUd  sea  birds  upon  this  island  and  selling  the  same  in 
the  San  Francisco  market;  and  the  shore  party,  of  whom  Per^ 
kins  was  one,  were  in  the  employment  of  this  egg  company. 
It  appears  from  the  testimony  of  some  of  the  persons  com- 
IX)6ing  the  shore  party  that  their  chief  business  was  to  guard 
the  island  for  the  benefit  of  the  egg  company,  against  the 
ingress  of  any  other  persons  who  might  desire  to  visit  it  for 
the  purpose  of  gathering  eggs  there.  The  egg  company,  it 
seems,  claimed  the  exclusive  right  of  gathering  wild  birds' 
eggs  upon  the  island,  as  the  prior  occupants  of  it  for  that  pur- 
pose. The  defendant  refused  to  acknowledge  any  such  right, 
or  to  yield  to  such  claim,  and  in  attempting  to  avail  himself 
of  what  he  deemed  a  right  common  to  all  citizens,  he  met  with 
resistance  from  an  armed  force,  who  assumed  to  be  acting  in 
the  defense  of  what  they  claimed  as  their  employers'  prior 
and  paramount  right.  Upon  the  trial  of  the  defendant,  the 
question  as  to  the  right  of  the  respective  parties  to  occupy  the 
island  for  the  object  of  procuring  the  eggs  deposited  there  by 
sea  fowls  was  in  some  degree  involved,  and  the  farther  ques- 
tion as  to  whether  the  defendant  and  his  party  were  acting  in 
the  necessary  defense  of  themselves,  when  the  deceased,  Per- 
kins, was  slain,  was  also  a  legitimate  subject  of  inquiry. 

When  a  person  is  accused  of  a  criminal  homicide,  and  in 
his  defense  undertakes  to  justify  himself  on  the  ground  that 
the  person  slain  was  the  agressor,  and  that  his  death  was  the 
result  of  force  used  in  the  necessary  defense  of  the  person  of 
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the  accused,  then  the  character  of  the  conduct  of  the  deceased, 
with  the  concomitant  circumstances,  as  well  as  that  of  the  ac- 
cused, is  a  proper  subject  of  investigation.  While  courts  and 
juries  should  be  extremely  cautious  how  they  excuse  the  slayer 
of  his  fellow  upon  the  pretext  that  the  act  was  the  result  of  a 
necessity,  they  should  be  equally  careful  not  to  find  the  ac- 
cused guilty,  if  it  appears  that  the  homicide  was  committed  in 
the  necessary  defense  of  himself,  or  in  the  defense  of  those 
whom  he  is  bound  by  natural  law  to  protect  and  defend. 

In  charging  the  jury,  the  court  left  it  to  them  to  determine 
from  the  evidence  whether  the  deceased  and  those  acting  with 
him  were,  at  the  time  of  the  fatal  rencounter,  in  the  actual 
possession  of  the  place  where  the  defendant  and  his  party 
attempted  to  land,  and  whether  the  defendant  and  his  party 
had  actual  notice  of  such  possession,  and  also  whether  he  or 
they  attempted  at  the  time  to  forcibly  enter  and  intrude  into 
and  upon  such  possession. 

We  have  examined  the  evidence  in  the  record  with  care, 
and  have  not  been  able  to  find  anything  therein  from  which 
it  could  be  inferred  even  that  the  deceased  and  those  engaged 
with  him  in  resisting  the  landing  of  the  defendant  and  hie 
party,  or  their  employers,  were  in  the  actual  possession  of  the 
place  at  which  the  defendant's  party  attempted  to  land,  or  had 
the  right  to  prevent  any  persons  who  desired  to  land  upon  the 
island  from  doing  so,  or  from  engaging,  in  a  peaceable  man- 
ner, in  the  lawful  business  of  gathering  the  eggs  deposited 
there  by  the  wild  birds  of  the  ocean.  Both  on  the  part  of  the 
prosecution  and  defense  it  seems  to  have  been  conceded  on  the 
trial  that  the  island  was  a  part  of  the  public  domain  of 
the  United  States,  and  it  is  not  pretended  that  the  Fara- 
llone  Egg  Company,  or  their  servants,  the  armed  guard,  of 
which  the  deceased  was  one,  had  reduced  the  island,  or  any 
portion  of  it,  to  actual  and  exclusive  occupation  for  the  uses 
and  purposes  of  husbandry,  residence,  or  commerce.  We  are 
not  disposed  to  extend  the  doctrin^  which  recognizes  the  actual 
possessor  of  land  for  the  uses  to  which  land  is  ordinarily  em- 
ployed, as  its  owner,  to  the  casual  and  temporary  occupant, 
whose  use  of  it  is  subordinate  to  the  pursuits  of  hunting  and 
fishing,  or  the  gathering  of  the  eggs  of  birds  whose  resting- 
places  are  upon  the  islands  of  the  sea.  It  would  be  equally 
reasonable  to  recognize  in  the  hunter  who  had  first  penetrated 
the  mountain  wild  in  quest  of  game  the  exclusive  right  to  it 
as  his  hunting  ground,  as  it  would  to  accord  to  the  Farallone 
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Egg  Company  the  right  to  the  exclusive  possession  of  the 
Farallone  Islands,  or  any  one  of  them,  for  the  business  of 
gathering  eggs  left  there  by  wild  birds.  The  defendant  and 
his  party  had  the  right  to  enter  upon  the  island,  provided  the 
government  in  the  legitimate  exercise  of  its  proprietary  and 
sovereign  authority  made  no  objection;  and  we  cannot  but 
regard  the  resistance  made  by  the  shore  party,  of  which  the 
tmfortunate  deceased  was  one,  to  the  landing  of  the  defendant 
and  his  companions,  as  imwarranted  by  any  principle  of  right 
and  justice.  Hence,  the  fact  that  others  were  on  the  island  for 
the  purpose  of  gathering  the  wild  birds'  eggs  there,  at  the  time 
defendant  attempted  to  land,  did  not  impair  in  any  degree 
his  right  to  land  and  engage  in  the  like  business,  nor  justify 
such  other  persons  in  resisting  the  defendant's  landing;  and 
the  court  ought  to  have  so  charged  the  jury  when  requested  on 
the  part  of  the  defendant. 

The  court  was  requested,  on  behalf  of  the  defendant^  to  give 
certain  instructions  to  the  jury,  some  of  which  were  given  and 
others  refused.  Of  those  refused  was  the  following,  among 
others,  which  is  in  these  words: — 

"The  fact  that  the  defendant  and  others  were^  armed  with 
guns  at  the  time  of  landing  on  said  island  did  not,  of  itself, 
render  the  landing  unlawful,  or  justify  the  deceased  and  oth- 
ers in  resisting  such  landing  or  attacking  them  while  so  land- 
ing. Therefore,  if  the  jury  find  from  the  evidence  that 
defendant  and  others  armed  with  guns,  while  landing  on  said 
island  were  attacked  by  deceased  and  others  with  deadly 
weapons,  and  their  lives  placed  in  immediate  danger,  and  that 
the  fatal  shot  was  fired  by  one  of  the  p^rty  with  defendant, 
under  such  circumstances  and  in  necessary  self-defense,  it  is 
justifiable  homicide,  and  the  jury  ought  to  acquit." 

The  evidence  in  the  case  did  not  show  who  fired  the  shot  by 
which  Perkins  was  killed,  and  the  court,  in  its  general  charge 
to  the  jury,  instructed  them  that  in  order  to  convict  the  de- 
fendant it  was  not  necessary  that  the  evidence  should  show 
that  the  deceased  was  killed  by  a  deadly  weapon  or  gun  dis- 
charged by  the  accused,  but  that  it  was  enough  if  the  evidence 
showed  him  to  be  an  accessary  to  the  unlawful  killing;  and  in 
connection  with  this  the  court  clearly  and  accurately  defined 
the  character  of  an  accessary.  The  requested  instruction  here 
set  forth  in  hsse  verba  proceeded  upon  the  hypothesis  that  the 
&tal  shot  was  fired,  not  by  the  defendant  himself,  but  by  one 
of  his  party  after  being  attacked  by  the  deceased  and  those 
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with  him,  and  that  the  deceased  was  slain  in  necessary  self- 
defense. 

The  act  of  bearing  arms  did  not  of  itself  affect  the  right  of 
the  defendant  and  his  companions  to  land  upon  the  island, 
nor  justify  the  resistance  and  attack  of  the  shore  guard.  The 
law  justifies  the  individual  who  slays  his  adversary  in  his  own 
necessary  self-defense.  The  instruction  as  requested  states  as 
a  postulate  the  true  rule  of  law  as  applied  to  certain  facts  and 
circumstances  assumed  to  have  existed,  and  then  declares  fur- 
ther, that  if  the  jury  should  find  from  the  evidence  that  the 
lives  of  the  defendant  and  his  companions  were  placed  in  im- 
mediate peril  by  the  attack  of  the  guard  on  shore,  armed  as 
they  were  with  deadly  weapons,  and  that  the  homicide  was 
committed  in  the  necessary  self-defense  of  the  lives  of  those  so 
attacked,  then  such  defense  was  justifiable. 

The  defendant  also  requested  the  court  to  charge  the  jury  in 
the  following  words:  "The  fact  that  defendant  and  those  with 
him,  on  the  occasion  of  the  alleged  homicide,  were  armed  with 
guns  at  the  time  of  landing  on  said  island  (if  the  jury  should 
be  satisfied  yf  such  fact  from  the  evidence),  does  not  render 
the  act  of  landing  illegal,  nor  justify  the  deceased  and  those 
on  the  island  with  him  in  resisting  such  landing,  or  in  attack- 
ing them  while  landing.  Therefore,  if  the  jury  shall  find 
from  the  evidence  that  defendant  and  those  who  were  with 
him  while  attempting  to  land  on  the  island  on  the  occasion  of 
the  homicide  were  attacked  with  deadly  weapons  and  murder- 
ous intent  by  the  deceased,  and  his  life  placed  in  immediate 
danger,  he  was  not  obliged  to  retreat,  but  might  stand  his 
ground,  and  if  need  be  kill  his  assailant." 

This  requested  instruction,  which  was  refused,  as  the  one 
before  considered,  states  as  a  basis  a  legal  proposition  exoner- 
ating  the  defendant  and  his  party  from  the  charge  of  an  in« 
fraction  of  the  law  by  the  simple  act  of  seeking  to  land  on  the 
island  armed  as  they  were,  and  at  the  same  time  involves  the 
shore  guard  in  the  commission  of  a  wrong  in  resisting  such 
landing,  and  in  attacking  the  defendant  and  his  party  while 
attempting  to  land;  and  then  proceeds  to  inform  the  jury,  if 
they  should  find  that  the  defendant  and  his  companions  were 
attacked  with  deadly  weapons  and  murderous  intent  by  the 
deceased,  by  which  the  defendant's  life  was  placed  in  instant 
peril,  he  was  not  obliged  to  retreat,  but  might  at  once  act  in 
his  own  defense,  and  if  necessary  slay  his  assailant. 

Before  the  defendant  had  requested  the  court  to  so  charge 
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ihe  jury,  they  had  been  correctly  inBtmcted  as  to  the  law  re- 
specting justifiable  homicide.  The  court  had  informed  them 
that  in  order  to  make  the  killing  of  a  human  being  justifiable^ 
it  must  be  in  necessary  self-defense,  or  in  defense  of  habita- 
tion, person,  or  property,  against  one  who  manifestly  intends 
or  endeavors,  by  violence  or  surprise,  to  commit  a  felony,  or 
against  any  person  or  persons  who  manifestly  intend  and  en- 
deavor, in  a  violent,  riotous,  or  tumultuous  manner,  to  enter 
the  habitation  of  another  for  the  purpose  of  assaulting  or  ofler- 
ing  personal  violence  to  any  person  dwelling  or  being  therein. 
And  the  court  had  further  instructed  the  jury  that  a  bare  fear 
of  these  enumerated  offenses  was  not  enough  to  justify  the 
killing;  but  that  it  must  appear  that  the  circumstances  were 
sufficient  to  excite  the  fears  of  a  reasonable  person,  and  that 
the  party  killing  really  acted  under  the  influence  of  those 
fears,  and  not  in  a  spirit  of  revenge;  and  also,  that  if  one  per- 
son kill  another  in  self-defense,  it  must  appear  that  the  dan- 
ger was  so  urgent  and  pressing  that,  in  order  to  save  his  own 
Ufe,  or  to  prevent  his  receiving  great  bodily  harm,  the  killing 
of  the  other  was  absolutely  necessary,  and  that  it  must  appear, 
also,  that  the  person  killed  was  the  assailant;  or  that  the 
slayer  had  really,  and  in  good  faith,  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  was  given:  Act 
concerning  Crimes  and  Punishments,  Laws  of  1850,  p.  232, 
Bees.  29-31. 

The  requested  instruction  last  set  forth  comprehends  the 
essential  circumstances  on  which  the  right  of  self-defense,  in 
the  given  instance,  arose  and  depended;  viz.,  defense  of  the 
person  of  the  accused  against  the  attack  of  the  deceased,  hav- 
ing at  the  time  the  means  in  hand,  which  he  was  using  with 
murderous  intent  against  the  defendant.  If  the  jury  had  been 
instructed  to  find  as  to  these  facts,  and  had  found  them  to  be 
true,  and  also  that  by  means  of  the  attack  the  life  of  the  de- 
fendant was  in  immediate  danger,  or,  in  other  words,  that  the 
danger  was  urgent  and  pressing,  it  would  have  appeared  that 
these  circumstances  were  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  jury,  in  such  event,  would  have 
been  bound  to  have  inferred,  as  a  sequence  legitimately  de- 
ducible  from  these  constituent  elements,  the  absolute  necessity 
of  the  defense  which  resulted  in  the  homicide  committed. 

As  appears  from  the  charge  given  by  the  court  to  the  jury, 
the  law  specifies,  with  careful  particularity,  the  essential  cir- 
cumstances which  must  precede  the  existence  of  the  right  to 
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take  life  in  Belf-defense.  Whether  the  facts  and  circumstances 
developed  by  the  testimony  constituted  a  case  of  necessary 
self-defense  was  to  be  passed  upon  and  determined  by  the 
jury  from  the  evidence,  considered  in  subordination  to  the  law 
on  the  subject.  It  was  their  province  and  duty  to  ascertain 
from  the  evidence,  and  to  determine  as  to  the  alleged  neces- 
sity of  the  act  which  resulted  in  the  death  of  Perkins;  and  it 
was  the  right  of  the  defendant  to  have  the  question  submitted 
to  them  in  a  distinct  and  palpable  form  to  answer,  by  their 
verdict,  whether  the  homicide  was  committed  by  the  defend- 
ant, or  any  one  of  his  companions,  in  his  or  their  necessary 
self-defense;  and  it  was  also  his  right,  if  they  should  find  the 
issue  in  this  particular  in  his  favor,  to  have  the  court  in- 
struct them  that  their  verdict  should  be  in  justification  of  the 
accused. 

Many  other  instructions  were  requested,  on  the  part  of  the 
defendant,  which  the  court  refused  to  give  to  the  jury.  These 
it  is  not  necessary  to  notice  in  detail,  as  what  we  have  said  is 
sufficiently  comprehensive  to  embrace  the  various  propositions 
embodied  in  the  proposed  instructions. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

Sawtzb,  J.,  disaented  from  the  opinion  delivered  by  the  eonrt  in  this  oaae^ 
uid  waa  of  the  opinion  that  the  judgment  rendered  in  the  court  below  should 
be  affirmed.  I  do  not  think,  he  said,  that  the  right  of  poBseasion  of  the 
EaraUone  laUnds,  or  the  right  to  gather  the  eggs  deposited  thereon  by  wild 
birds,  was  in  question  in  this  case.  The  right  might  have  been  to  some  ex* 
tent  in  question  had  a  party  in  possession  been  indicted  for  slaying  one  of  a 
party  seeking  to  enter  with  violence  against  his  will.  But  men  have  no  right 
to  go  with  arms  and  enter  with  force,  even  upon  their  own  land,  against  other 
parties  already  there,  armed  and  violently,  though  wrongfuUy,  resisting.  In 
a  contest  arising  under  such  circumstances  both  parties  are  in  the  wrong,  and 
if  it  results  in  the  loss  of  life,  caused  while  the  contest  actually  oontinues, 
the  slayer  cannot  shield  himself  upon  the  ground  of  self-defense  without  at 
least  first  showing  some  disposition  to  decline  further  conflict.  The  charge 
covered  all  the  points  necessary  to  enable  the  jury  to  consider  the  case  intel- 
ligently and  render  a  just  verdict.  I  think  there  was  no  error  in  refusing 
the  chaises  asked  on  the  part  of  the  defendant^  and  refused.  In  my  judg- 
rnent^  the  two  instructions  selected  and  commented  on  in  the  prevailing  opin- 
ion as  the  grounds  of  reversal,  without  qualification,  must  necessarily  have 
misled  the  jury.  They  wholly  omit  to  bring  to  the  notice  of  the  jury  the 
question  as  to  whether  the  defendant's  party  prepared  with  arms  to  overcome 
resistance  were  entering  in  a  violent  and  hostile  manner,  knowing  they  would 
be  resisted  by  men  also  armed  for  that  purpose.  The  unlawful  act  of  the  shore 
party  was  not  the  only  element  to  be  considered,  for  the  approaching  party 
might  also  be  seeking  to  enter  in  an  unlawful  manner,  and  the  evidence  tended 
strongly  to  show  that  they  were.  This  element^  am  weU  as  the  unlawful  act 
of  the  shore  party,  should  also  have  been  taken  into  aoooont^  am  the  f ounda- 
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tion  of  the  legal  proposition  with  which  the  instmction  asked  terminates. 
It  cannot  be  said,  as  a  legal  proposition,  nnder  the  circumstances  of  the  land* 
ing  shown  hy  the  evidence,  that  "the  fact  that  defendant^  and  those  with 
h/m  on  the  occasion  of  the  alleged  homicide,  were  armed  with  gons  at  the 
time  of  landing  on  said  island,  does  not  render  the  act  of  landing  illegal  ** 
And  the  instmction  mnst  be  considered  in  the  light  of  the  testimony  to  which 
it  was  to  be  applied. 

Thns  considered,  the  jnry  would  be  in  effect  instmcted  that  the  defendant^ 
up  to  the  time  of  firing  the  fatal  shot^  was  pursuing  a  lawful  right  in  a  law* 
fnl  manner.  Yet  the  testimony  shows  that  defendant's  party  went  there 
with  the  knowledge  that  the  party  of  the  deceased  were  on  the  island  armed, 
for  the  purpose  of  resisting  by  force  the  landing  of  defendant  and  his  as* 
soeiates;  that  defendant's  party  came  prepared  for  a  contest;  that  they  first 
approached  the  island  in  a  small  boat,  without  arms;  and  that,  having  been 
warned  not  to  land  by  men  in  arms,  and  that  their  landing  would  be  resisted, 
they  returned  to  their  vessel,  increased  the  party  to  the  number  of  fifteen  or 
twenty,  armed  themselves  with  guns,  and  returned  prepared  to  overcome  any 
resiBtanoe  offered  by  those  on  shore;  and  that  they  advanced  with  loaded 
gODB,  protecting  their  persons  while  advancing  by  barricades,  till  after  hav* 
ing  been  warned  to  stop  without  effect^  a  volley  was  discharged  by  the  resist* 
ing  party,  which  was  immediately  returned  by  the  advancing  party  of  de- 
fendant^ and  the  deceased  slain.  The  testimony  as  to  which  fired  the  first 
shot  before  the  volley  fired  by  the  respective  psurties,  is  conflicting.  To  say 
that  such  mode  of  landing  is  not^  as  a  legal  proposition,  unlawful,  is  more 
than  I  am  prepared  to  do;  and  yet  such  is  the  effect  of  the  instructions  asked 
and  refused  when  considered  in  connection  with  the  evidence  to  which  they 
were  to  be  applied.  A  violent  and  forcible  attempt  to  enter  is  none  the  less  un- 
lawful and  wrongful,  because  the  resistance  is  also  unlawful.  If  to  justify  the 
homicide  "it  must  appear,"  in  the  language  of  the  statute,  "that  the  slayer 
uMi  really  and  in  good  faith  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  is  given,"  he  will  certainly  not  be  justified  in  inviting  an 
attack  in  i  violent  manner,  with  arms  in  lus  hands,  and  upon  the  attack  be* 
ing  made,  immediately  slaying  lus  opponent.  His  honor  therefore  thought 
the  court  was  justified  in  refusing  the  instructions,  and  that  the  judgment 
should  be  affirmed. 

HoMiciDS,  JasnriABLX  WHKN:  State  v.  JTiompwn,  74  Am.  Dec.  342,  and 
cases  cited  thereto  346;  Wesley  y.  SuUe,  75  Id.  62;  BobertsY.Siate,  65  Id.  VJ} 
Kolea  V.  State,  62  Id.  711. 

HOMICIDB    IN    SEL7-DX7Blin,   WHAT    MUST  ApPXAB  TO  JUSTDT:    State  T. 

Thompeon,  74  Am.  Dec.  342,  and  note  346;  Wesley  v.  State,  75  Id.  62,  and 
note  69-  note  to  Duhes  v.  State,  71  Id.  380;  note  to  Orahger  v.  SUite,  26  Id. 
279. 

Fkabs  SumcDENT  TO  JusTDT  HoMiGZDB:  See  Wesley  v.  Slate,  75  Am.  Dea 
62;  and  note  69;  Dupree  v.  State,  73  Id.  422;  Duhes  v.  State,  71  Id.  370;  Ted 
T.  State,  68  Id.  482;  OrtUnger  v.  State,  26  Id.  278. 
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OBnonas  d  Waiysd  whsn  Mads  to  Dxposmoir  which  is  inadim'HBiW<s 
bat  is  admitted  under  an  agreement  that  the  objeoticm  might  be  reserved 
to  the  argument  and  then  pursued  if  the  party  objecting  saw  fit^  at  which 
time  no  allosion  is  made  to  it,  nor  any  ruling  asked  upon  it. 

Etidsncb  IB  ADioasiBLB  AS  TxNDiNO  TO  Show  a  fraudulent  eombinatiaii 
to  insure  and  lose  Tcssels,  to  prove  a  fraudulent  loss  of  a  partioular  in- 
sured vessel  by  the  direct  misconduct  of  the  master,  and  in  this  oonneo- 
tion  inquiry  may  be  made  respecting  a  series  of  losses  under  snspioioiu 
ciroumstanoesy  of  vessels  owned  by  one  of  the  same  parties  and  meet* 
gaged  and  insured  in  the  same  manner  as  the  one  lost. 

Upon  QuBsmoNs  of  Ekowledgb,  €k>0D  Faith,  or  Imtxht,  evidenoe  of  any 
other  transactions  from  which  any  inference  respecting  the  quo  tudmo 
may  be  drawn,  Ib  adnussible. 

Whxrb  Fbaud  is  Imfuted  and  wtthin  Issoa^  provable  by  various  cir- 
cumstances, a  considerable  latitude  must  be  indulged,  in  the  admiwrinn 
of  evidence. 

Fraud  whsn  Set  up  as  Matter  in  Ayoidanob  of  a  contract  of  insurance 
must  be  specially  pleaded,  and  evidence  thereof  is  not  admissible  with- 
out  notice,  under  the  Connecticut  statute  of  1848. 

Whxrb  Insurer  Knowing  Vessel  to  be  Unseawortht  at  the  time  of 
issuing  the  policy,  elects  to  continue  the  risk  and  take  the  entire  pre- 
mium, and  thereby  induces  the  insured  to  rely  on  the  policy  as  in  force, 
he  is  estopped,  after  loss,  from  claiming  that  the  policy  did  not  attach 
because  of  the  unseaworthiness  of  the  vesseL  But  it  is  not  sufficient 
that  he  "had  reasonable  means  and  opportunity  of  asoertaining  the 
facts." 

UnuRXR  IS  Entttlkd  to  Prbsukx  Sbaworthzness  of  vessel  insured.  He 
is  also  entitled  to  presume  that  the  insured  knew  the  condition  of  his 
▼essel  when  he  applied  for  insurance,  in  the  absence  of  proof  either  way. 
Aeref ore,  in  case  of  loss  resulting  from  unseaworthiness  known  to  tho 
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insored  at  the  iuceptioii  of  the  risk,  he  is  guilty  of  fraud  in  concealing 
the  facts  and  claiming  the  loss,  and  is  estopped  from  setting  np  a  claim 
of  wairer  of  unseaworthiness  by  the  insurer. 

Waivsb  IB  iBTBNnoHAL  BjoJNQuiSHifxirr  ow  Known  Right. — There  must 
he  knowledge  of  the  existence  of  the  rights  and  an  intention  to  relin- 
quish it. 

Thebx  is  JxrjLBD  Wabrantt  of  Sbawqbthdiess  incident  to  time  policiet 
of  insurance  as  well  as  to  voyage  policies,  as  such  warranty  is  a  necessary 
incident  to  all  contracts  of  marine  insurance. 

Amount  ov  Prxkium  Paid  is  not  a  factor  to  be  considered  in  determining 
the  degree  of  seaworthiness  warranted  by  implication,  in  a  time  policy  of 
insurance  on  a  vesseL 

AssuMPfliT  on  a  policy  of  insorance  for  the  total  loss  of  the 
bark  Nimrod.  The  opinion  sufficiently  states  the  facts  except 
the  notice  spoken  of  therein,  and  the  objection  as  to  the  amount 
of  premium.  The  notice  is  as  follows,  and  was  given  after  de* 
fendants  pleaded  the  general  issue:  '^And  the  plaintiff  will 
take  notice  that  the  defendants  will  claim,  and  offer  evidence 
on  the  trial  of  said  cause  to  prove,  that  the  said  vessel  was  in 
an  unseaworthy  tX)ndition  when  she  left  St.  Ann's  Bay,  and 
that  the  master  and  commander  of  the  vessel  negligently  and 
imprudently  continued  his  voyage  after  he  discovered  the  leak 
in  said  vessel,  and  that  it  was  his  duty  to  have  returned  to 
St.  Ann's  Bay  when  he  made  such  discovery;  and  that  the 
vessel  was  lost  by  the  fraud,  covin,  and  evil  practice  of  the 
master  and  commander."  That  portion  of  the  charge  objected 
to  was  as  follows :  ''  There  are  different  degrees  of  seaworthiness, 
and  in  determining  which  degree  was  understood  by  the  par- 
taes  in  a  particular  case,  reference  should  be  had  to  the  exist- 
ing circumstances,  such  as  the  age  and  build  of  the  vessel, 
the  nature  of  the  service,  the  amount  of  the  premium,  etc." 

Blackman  and  DooUttlej  in  support  of  a  motion  for  a  new 
trial. 

IngersoU  a/nd  IngersMj  contra. 

By  Court,  Butleb,  J.  1.  The  first  point  made  by  the  de- 
fendants is,  that  the  questions  and  answers  specified  in  the 
deposition  of  Captain  Lane  should  have  been  excluded  from 
the  consideration  of  the  jury.  We  are  satisfied  they  were  inad- 
missible, and  should  have  been  erased.  But  they  were  re- 
tained in  consequence  of  the  laches  of  the  defendants,  and 
neither  the  plaintiff  nor  the  court  committed  any  error.  The 
defendants  agreed  that  the  objection  might  be  reserved  to  the 
argument  of  the  case,  to  be  then  pursued  by  them,  if  they  saw 
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fit  to  pursue  it.  They  did  not  then  pursue  it.  Doubtless 
they  agreed  to  the  reservation  under  the  impression  that  the 
surveys  would  be  ofiered  and  might  be  admissible.  But  when 
they  were  offered,  objected  to,  and  withdrawn,  we  think  it  was 
the  duty  of  the  defendants  to  pursue  the  objection,  and  that 
unless  they  did  so,  the  court  and  the  plaintiffs  might  presume 
that  the  objection  was  waived. 

2.  In  connection  with  evidence  tending  to  show  a  fraudulent 
loss  of  the  vessel  by  the  direct  misconduct  of  the  master,  the 
defendants  offered  to  inquire  respecting  what  they  claimed  to 
be  an  extraordinary  series  of  losses,  under  suspicious  circum- 
stances, of  other  vessels  owned  by  one  of  the  same  parties,  and 
mortgaged  in  like  manner  to  Uie  plaintiff,  and  insured,  as 
tending  to  show  a  fraudulent  combination  to  insure  and  lose 
vessels,  and  therefore  to  procure  the  insurance  from  the  defend- 
ants and  others  on  this  vessel  with  intent  she  should  also  be 
fraudulently  lost.  Whether  the  evidence  was  rightly  excluded 
or  not  involves  a  twofold  inquiry,  viz.:  1.  Was  the  evidence 
relevant?  and  2.  Was  it  admissible  under  the  pleadings? 
•  We  are  satisfied  that  the  evidence  was  relevant.  Upon 
questions  of  knowledge,  good  faith,  or  intent,  any  other  transac- 
tions from  which  any  inference  respecting  the  quo  animo  may 
be  drawn  are  admissible.  *  And  where  fraud  is  imputed  and 
within  the  issue,  and  provable  by  various  circumstances,  a 
considerable  latitude  must  be  indulged  in  the  admission  of 
evidence:  Benham  v.  Cary,  11  Wend.  83.  These  principles 
would  justify  the  admission  of  the  evidence  offered.  It  has 
sometimes  been  thought  that  the  other  transactions  should  be 
contemporaneous,  or  nearly  so,  but  that  is  not  essential.  *  A 
fraudulent  combination  and  fraudulent  motive  may  be  infer- 
able from  a  series  of  successive  transactions  of  a  fraudulent  or 
suspicious  character,  and  in  respect  to  such  a  subject-matter. 
In  this  case,  if  there  had  been  a  considerable  number  of  ves- 
sels contemporaneously  purchased,  mortgaged,  insured  heavily, 
both  vessel  and  freight,  and  by  both  owner  and  mortgagee, 
and  lost  suspiciously  in  moderate  weather,  some  inference  of 
fraudulent  combination  and  intent  as  to  all  would  be  unavoid- 
able. But  a  series  of  similar  transactions  effected  in  the  same 
way  by  the  same  parties  with  the  same  result  would  excite 
the  same  suspicion,  and  induce  the  same  inference.  Indeed, 
the  latter  might  be  equally  suspicious,  because  such  a  method 
of  perpetrating  such  frauds  is  the  most  feasible,  requiring  leas 
capital,  a  less  number  of  conspiring  captains  to  be  trusted,  ia 
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less  likely  to  be  generally  sxispected,  known,  or  remembered, 
and  therefore  as  likely  to  be  adopted.  The  authorities  more 
or  less  applicable  on  this  subdivision  of  the  point  are  numerous, 
and  may  be  found  collected  (including  Gardner  y.  Preston,  2 
Day,  205  [2  Am.  Dec.  91],  and  2Vea«  v.  Barker,  7  Conn.  274) 
in  note  333  of  Cowen  and  Hill's  edition  of  Phill.  Et. 

But  we  are  not  satisfied  that  the  evidence  was  admissible 
under  the  notice.  It  does  not  allege  either  an  original  fraudu- 
lent combination  of  the  owners  and  of  the  plaintiff  before  the 
iosurance  was  obtained,  nor  any  connection  with  or  assent  to 
an  intended  loss  by  the  fraud  and  evil  practice  of  the  master 
after  the  insurance  was  effected.  The  fraud  of  the  master  was 
barratry  (notwithstanding  he  was  part  owner),  and  a  peril 
insured  against,  unless  the  other  owner  or  the  plaintiff  assented 
to  it.  It  was  essential  to  the  intended  defense,  therefore,  that 
either  the  original  combination  or  the  subsequent  assent  should 
be  proved.  The  one  goes  to  show  that  the  contract,  although 
^mafade  valid,  was  void;  the  other,  that  the  evil  practice  of 
the  master,  which  was  pritna  fade  barratry,  was  not  such,  but 
the  fraud  of  the  other  owner  and  the  plaintiff  also.  And  both 
were  matter  of  avoidance,  and  should  have  been  inserted  in 
the  notice.  The  action  is  oiBum'pdt  on  an  express  contract, 
and  doubtless  under  the  rules  of  the  common  law  as  gradually 
relaxed  from  their  original  strictness,  and  existing  prior  to  the 
statute  of  1848,  would  be  admissible  under  the  general  issue 
alone.  But  that  statute  changed  the  common  law  in  that 
respecti  and  since  its  passage,  fraud,  if  relied  upon,  must  be 
set  up.  If  there  is  an  apparent  distinction  between  fraud 
which  goes  to  the  original  validity  of  the  contract  and  fraud 
which  operates  in  avoidance  of  it  after  its  execution,  that  dis- 
tinction is  not  real,  and  seems  to  be  practically  disregarded  in 
the  recent  rules  incorporated  into  the  English  practice;  for 
those  rules  provide  that  '^  all  matters  of  confession  and  avoid- 
ance, including  not  only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  void  or  voidable  in  point  of 
law  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded,"  etc.  *  So  it  is  provided  in  the  Irish  act  of  16  and  17 
of  Victoria,  that  "  every  defense  which  admits  a  contract  in 
fact,  but  relies  on  matter  of  avoidance  or  discharge,  or  illegal- 
ity on  the  ground  of  fraud,"  etc.,  shall  be  pleaded.  The  Eng- 
lish rules  and  the  Irish  act  therefore  make  no  distinction 
between  fraud  before  and  after  the  execution  of  the  contract. 
Here  there  was  a  contract  in  fact,  and  the  evidence  offered  was 


244  Hoxis  V.  Home  iNsnitANCE  Go.  [Conn. 

of  a  fraudalent  conspiracy  which  affected  the  legality  of  a  con- 
tract 'prima  fade  valid,  and  if  not  strictly  matter  of  avoidance^ 
it  was  clearly  " consistent  with  the  truth,"  in  fact,  "of  the 
material  allegations  of  the  declaration,"  and  therefore  within 
the  statute.  And  so,  according  to  the  construction  given  hy 
us  to  the  statute  in  the  recent  case  of  Mahaiwe  Bank  v.  Doug- 
lass^ 31  Conn.  170,  the  evidence  of  fraud  was  clearly  matter  of 
avoidance  also^  and  within  it.  There  we  held  the  evidence 
admissible  under  the  general  issue,  because  it  showed  that  the 
contract  set  up  never  was  in  fact  executed  by  the  defendant. 
Here  the  execution  of  the  contract  is  conceded,  and  the  defense 
should  have  been  set  up  in  the  notice;  and  for  that  reason  the 
testimony  was  rightfully  excluded. 

3.  The  court  having  charged,  in  conformity  to  the  claim  of 
the  defendants,  that  there  was  an  implied  warranty  of  sea- 
worthiness incident  to  a  time  policy,  the  plaintiff  requested 
the  court  to  charge  in  substance,  that  if,  after  the  partial  loss, 
the  defendants,  with  knowledge  or  reasonable  means  and 
opportunity  of  ascertaining  the  facts,  on  consideration  thereof 
elected  to  treat  the  policy  as  in  force  and  continue  the  risk, 
and  retain  or  appropriate  the  entire  premium  for  the  entire 
period,  and  the  plaintiff  had  thereby  been  induced  to  rely  on 
the  policies  as  in  force,  the  defendants  would  be  estopi>ed  from 
claiming  that  the  policy  did  not  attach  because  of  the  unsea- 
worthiness of  the  vessel.  Irrespective  of  the  alternative  of 
"  reasonable  means  and  opportunity  of  ascertaining  the  facts," 
that  request  was  a  legal  and  proper  one.  If  the  defendants, 
knowing  her  to  have  been  unseaworthy  at  the  inception  of  the 
risk,  elected  to  continue  the  risk  and  take  the  entire  premium 
and  thereby  induce  the  plaintiff  to  rely  on  the  policies  as  in 
force,  they  would  have  been  as  matter  of  law,  and  justly 
estopped.  Such  is  the  doctrine  of  the  case  of  Frost  v.  Sara- 
toga Mutual  Ins.  Co,y  5  Denio,  154  [49  Am.  Dec.  234],  and  the 
other  cases  cited  by  the  plaintiff.  And  if^  by  the  introduction 
of  the  alternative,  "  or  after  reasonable  means  and  opportunity 
of  ascertaining  the  facts,"  the  eminent  and  lamented  counsel 
who  tried  the  case  for  the  plaintiff  in  the  court  below  meant 
nothing  more  than  that,  when  the  information  contained  in 
the  surveys  was  offered  to  the  defendants,  they,  deeming  the 
vessel  then  fully  repaired  and  seaworthy,  chose  to  waive  in- 
quiry and  continue  the  risk  whatever  the  fact  respecting  sea- 
worUiiness  may  have  been  at  the  inception  of  the  risk,  and 
acted  and  induced  the  plaintiff  to  act  accordingly,  perhaps 
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the  request  might  be  sustained.  But  the  charge  of  the  judge 
embodies  a  very  different  proposition.  The  import  of  it  is, 
that  an  injury  having  been  sustained  confessedly  by  her  un- 
seaworthiness or  the  perils  of  the  sea,  if  the  defendants  had 
means  and  opportunity  for  ascertaining  whether  by  reason  of 
unseaworthiness  or  not,  they  were  bound  then  to  inquire,  and 
if  they  did  not,  and  paid  the  damage  and  took  the  benefit  of 
the  premium  note,  or  in  other  words,  acted  without  inquiry, 
as  if  there  had  been  no  breach  of  warranty, — they  waived 
all  right  to  the  benefit  of  such  warranty,  if  they  should  after- 
wards learn  that  the  vessel  was  unsea worthy  at  the  inception 
of  the  risk,  and  was  ultimately  lost  in  consequence  of  it.  That 
proposition  cannot  be  sustained. 

A  waiver  is  the  intentional  relinquishment  of  a  known  right, 
and  there  must  be  both  knowledge  of  the  existence  of  the  right 
and  an  intention  to  relinquish  it.  These  defendants  were 
entitled  to  presume,  and  rely  on  the  presumption,  that  the 
plaintiff  knew  the  condition  of  his  vessel  when  he  applied  for 
the  insurance,  and  that  he  concealed  nothing,  but  made  an 
honest  contract.  "And  where  there  is  no  proof  either  way, 
seaworthiness  is  to  be  presumed":  Per  Shaw,  C.  J.,  in  Capen  v. 
Washington  Ins.  Co.y  12  Cush.  535.  They  were  not  therefore 
bound  to  inquire,  and  having  no  actual  knowledge  they  waived 
nothing.  Besides,  the  plaintiff  claimed  that  the  injury  resulted 
fix>m  the  peril  of  the  seas.  If  it  resulted  from  unseaworthiness 
which  existed  at  the  inception  of  the  risk,  he  must  be  presumed 
to  have  known  it,  and  therefore  to  have  been  guilty  of  fraud  in 
concealing  the  fact  and  making  the  claim  for  the  loss,  and 
should  be  estopped  from  setting  up  that  claim  of  waiver.  We 
know  of  no  authorities  or  analogies  to  sustain  this  part  of  the 
charge  of  the  court. 

The  plaintiff  seeks  to  avoid  the  effect  of  this  error  by  claim- 
ing that  there  is  in  the  law  no  implied  warranty  of  seaworthi- 
ness incident  to  a  time  policy,  and  that  therefore  there  was 
none  in  this  case;  that  the  ruling  of  the  court  on  that  point 
was  erroneous;  and  that  the  defendants  were  not  therefore 
prejudiced  by  the  subsequent  error  in  the  charge,  and  substan- 
tial justice  has  been  done.  This  claim  of  the  plaintiff  involves 
a  question  which  has  been  quite  recently  raised  and  very 
much  discussed  in  England,  and  also  in  the  case  of  Capen  v. 
Washington  Ins,  Co,y  12  Cush.  517,  and  is  of  very  considerable 
practical  interest. 

That  there  is  such  an  implied  warranty  in  respect  to  voyage 
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policies,  is  conceded.  It  must  also  be  conceded  that  such  a 
warranty  has  been  implied  in  respect  to  time  policies,  both  in 
England  and  this  country,  from  the  time  when  they  came  in 
use  until  the  question  was  raised  in  the  recent  case  of  Oibaon 
V.  Small,  4  H.  L.  Cas.  353,  in  the  year  1848.  In  that  case,  it 
was  holden  in  the  queen's  bench,  in  accordance  with  what  had 
been  universally  received  as  law,  that  there  was  an  implied 
warranty  of  seaworthiness  in  a  time  policy.  The  case  was 
caried  to  the  exchequer  chamber,  where  the  decision  of  the 
queen's  bench  was  reversed;  and  was  subsequently  taken  to  the 
House  of  Lords,  where  the  decision  of  the  exchequer  chamber 
was  affirmed.  By  that  decision  it  was  settled  as  the  law  of 
England  that  a  warranty  could  not  be  implied  in  respect  to  a 
time  policy  unless  under  special  circumstances,  but  without 
indicating  what  the  special  circumstances  were  which  would 
constitute  any  particular  case  an  exception  to  the  general  rule 
thus  established.  Some  of  the  judges  intimated  that  if  the 
ship  was  in  the  home  port  of  the  owner,  and  was  bound  upon 
a  known  voyage,  and  the  policy  covered  a  time  extending  be- 
yond the  contemplated  voyage,  the  warranty  should  be  implied. 
But  when  that  precise  case  was  subsequently  presented  in  the 
queen's  bench,  in  the  case  of  Thompson  v.  Hopper,  34  Eng. 
L.  &  Eq.  266,  that  court  refused  to  imply  the  warranty  (Earle, 
J.,  dissenting),  for  the  reason  mainly  that  the  House  of  Lords 
had  holden  that  there  was  no  such  warranty  as  a  rule,  and 
that  it  was  '^expedient"  that  there  should  be  none  as  an  ex- 
ception, and  that  the  rule  should  be  uniform  and  '' inelastic." 

When  the  case  of  Gibson  v.  SmMj  4  H.  L.  Cas.  353,  was  be- 
fore the  House  of  Lords,  the  opinions  of  all  the  judges  upon 
the  question  were  called  for  and  given;  and  we  have  deemed 
it  important  to  look  to  those  opinions  as  well  as  to  the  opin- 
ions expressed  by  the  lords  and  in  the  court  of  queen's  bench 
and  exchequer  chamber,  upon  the  propriety  of  making  such  an 
innovation  upon  the  law.  A  careful  examination  of  them  has 
failed  to  satisfy  us  that  th^  change,  if  a  correct  one  for  that 
country,  should  be  adopted  here. 

The  warranty  of  seaworthiness  is  a  necessary  incident  to 
the  contract  of  marine  insurance,  for  it  involves  a  condition 
of  the  subject-matter  absolutely  essential  to  its  fairness  and 
honesty.  The  contract  is  one  of  indemnity  against  extraordi* 
nary  perils,  and  it  is  necessarily  implied  that  the  vessel  is  or 
shall  be  able  to  endure  the  ordinary  perils  to  which  it  may  be 
exposed,  and  that  ability  constitutes  seaworthiness.    If  it  were 
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not  so,  if  it  were  not  in  the  contemplation  of  the  parties  that 
the  ship  was  or  should  be  capable  of  performing  her  voyage, 
the  earning  of  the  premium  by  the  underwriter  could  not  be 
contemplated,  there  would  be  no  consideration  for  the  contract, 
mnJ  the  obligation  would  fail.     Such  was  substantially  the 
language  of  Lawrence,  J.,  in  Christie  v.  Seeretan^  8  Term  Rep. 
198,  and  it  was  also  said  by  Lord  Mansfield  that  'Hhe  ship 
being  capable  of  performing  the  voyage  was  the  substratum  of 
the  contract  of  assurance."    The  doctrine  involved  in  these 
dicta  has  frequently  been  recognized  in  England,  and  was  ex- 
pressly admitted  by  several  of  the  judges  in  Gibson  v.  Smalls 
4  H.  L.  Cas.  353.    One  of  them,  however,  Talfourd,  J.,  did  say: 
**  It  will  be  found  on  an  examination  of  all  the  text-writers 
Ihat  the  doctrine  [of  implied  warranty]  is  generally  based  on 
the  more  limited  consideration  of  the  power  of  the  owner  to 
lender  his  vessel  seaworthy  at  the  commencement  of  the  ad- 
venture insured,  and  on  the  means  of  knowledge  fairly  attribu- 
table to  him  at  the  time  of  the  contract."    If  such  are  the 
deductions  of  the  English  text-writers,  they  are  clearly  imper- 
fect.    Upon  the  question  whether  the  rule  should  be  a  general 
cne  or  not,  and  in  determining  its  reasonableness,  the  fact  that 
a  knowledge  of  the  condition  of  the  vessel  may  fairly  be  attrib- 
uted to  the  owner,  and  that  it  will  be  in  his  power  to  make  her 
seaworthy  in  most  cases,  were  undoubtedly  taken  into  consid- 
eration.   But  the  cause,   ^'  the  substratum,"  which  induced 
that  consideration  and  the  establishment  of  the  rule,  was  the 
necessary  implication  that  both  parties  must  have  contem- 
plated the  state  of  the  ship  when  the  risk  was  to  begin  as  a 
seaworthy  one.    And  that  such  is  the  nature  of  the  contract 
and  the  foundation  of  the  rule,  has  always  been  recognized  by 
the  courts  of  this  country.    In  Paddock  v.  Franklin  Ins,  Co,j  11 
Kck.  232,  Judge  Shaw  cites  approvingly  the  dicta  of  Lord 
Mansfield  and  Mr.  Justice  Lawrence,  before  referred  to,  and 
■ays  that  '^  the  rule  that  the  ship  must  be  seaworthy  at  the 
inception  of  the  risk  is  a  necessary  incident  of  the  contract." 
Other  similar  citations  might  be  made,  and  it  would  seem  to 
be  beyond  dispute  that  the  warranty  of  seaworthiness  implied 
in  a  voyage  policy  is  founded  on  the  nature  of  the  contract  and 
the  subject-matter  of  it,  and  the  necessity  of  the  case,  and 
that  it  is  implied  in  the  law  because  it  is  as  essential  to  any 
valuable  right  of  the  insurer  under  it  that  the  vessel  should 
be  seaworthy  as  that  she  should  be  in  existence  at  all. 
Now,  if  such  be  the  nature  of  the  contract,  and  the  necessity 
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for  implying  the  warranty,  why  should  it  not  be  implied,  as  a 
rule,  in  time  policies?  or  at  least,  when  a  knowledge  of  the^ 
condition  of  the  vessel,  and  an  ability  to  repair  her,  can  be 
fairly  attributed  to  the  insured?  We  have  looked  through 
the  opinions  of  the  English  judges  for  a  satisfactory  answer  to 
this  question,  but  we  have  looked  in  vain.  Many  of  the  judges 
and  some  of  the  peers  admitted  that  in  the  latter  case  the 
analogy  was  perfect,  and  the  warranty  should  be  implied.  But 
a  majority  were  of  opinion  that  the  analogy  would  not  hold  in 
most  cases,  and  several  reasons  were  given  by  one  or  another 
of  them.  Two  of  these  reasons  only  seem  to  require  serious 
consideration.  One  of  them  was,  that  in  most  cases  of  time 
policies,  the  condition  and  situation  of  the  vessel  could  not  be 
known  to  the  parties  at  the  time  of  making  the  contract.  This 
seems  to  have  been  assumed,  and  tiot  controverted  by  the 
other  judges,  and  it  may  be  true  in  the  commerce  of  that 
country;  but  if  so,  it  must  result  from  the  fact  that  England 
has  many  and  distant  colonies,  and  very  much  of  her  commerce 
is  to,  from,  and  among  them,  and  time  policies  are  taken-  with 
a  view  to  contingent  deviations  from  one  colony  to  another, 
which  work  a  forfeiture  in  voyage  policies.  But  it  is  not  found 
or  suggested  that  such  a  state  of  things  exists  here;  nor  have 
we  any  reason  to  believe  that  it  is  or  will  be  so.  We  have  no 
colonies;  very  much  of  our  commerce  is  coastwise  and  inter- 
nal, or  direct  from  some  port  of  our  extended  seaboard  to  and 
from  some  foreign  port;  communication  by  rail  or  telegraph 
with  most  of  our  ports  is  direct  and  speedy,  and  is  not  difficult 
by  steamer  directly  or  indirectly  with  the  principal  foreign 
ports,  and  it  may  well  be  assumed  that  in  a  large  majority  of 
cases  where  time  policies  are  taken  here,  the  ability  to  repair, 
and  knowledge  of  the  condition  of  the  vessel,  may  fairly  be  at- 
tributed, and  the  analogy  exist. 

The  other  reason  given  is,  that  the  analogy  does  not  hold, 
because  in  a  voyage  policy  the  precise  adventure  insured  is 
set  out  in  the  contract,  and  the  degree  of  seaworthiness  re* 
quired  may  be  definitely  and  clearly  understood  by  the  par- 
ties; whereas  in  a  time  ix)licy,  no  cause  of  employment  is  set 
forth,  and  a  warranty  of  seaworthiness  would  require  the  ves- 
sel to  be  fitted  and  equipped  for  any  employment,  and  in  any 
port  of  the  world,  and  therefore,  that  it  is  unreasonable  to 
imply  the  warranty.  This  argument  evidently  had  weight  with 
the  court  in  Capen  v.  Washington  Ins.Co.,  12  Cush.  517,  but  it 
Is  clearly  unsound.    The  insured  solicits  the  insurance  and 
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Belects  his  policy.  As  matter  of  fact,  in  most  cases,  the  in- 
tended course  of  employment  is  known  and  represented  to  the 
insurers,  to  enable  them  to  fix  the  rate  of  premium.  If  that  is 
the  case,  there  can  be  no  difficulty.  The  insurers  contemplate 
that  course  of  employment,  and  insure  against  its  extraordi- 
nary perils,  and  it  is  just  and  reasonable  that  the  insured 
should  be  held  to  a  warranty  of  seaworthiness  adapted  to  the 
employment.  And  if  the  course  of  employment  is  not  known 
or  stated,  the  insurers  insure  against  all  extraordinary  perils, 
and  it  is  equally  just  and  reasonable  that  the  insured  should 
adapt  his  vessel  to  all  ordinary  perils,  or  adapt  the  course  of 
employment  to  the  capacity  of  the  vessel.  It  is  at  his  option 
that  the  time  policy  is  taken,  the  course  of  employment  is 
under  his  control,  and  justice  requires  that  he  should  be  held 
by  warranty  to  that  degree  of  seaworthiness  which  the  time 
and  course  of  employment  he  desires  and  selects  may  demand. 
Indeed,  it  seems  to  us  that  the  implication  of  the  warranty  is 
not  only  as  just  and  reasonable,  in  such  a  case,  as  in  that  of  a 
voyage  policy,  but  that  the  option  in  respect  to  employment 
absolutely  requires  it  for  the  protection  of  the  underwriter. 

The  other  objections  urged  do  not  deserve  consideration. 
There  are  difficulties  attending  the  implication  of  the  war- 
ranty, as  a  rule  in  both  descriptions  of  policy,*  but  they  are  not 
materially  greater  in  respect  to  one  than  the  other,  nor  are 
they  greater  than  attend  other  general  rules  deemed  essential 
in  the  law. 
And  there  is  another  controlling  reason  why  the  warranty 

f  should  be  implied  in  this  case.    The  commerce  of  this  country 

is  national  in  character,  and  to  some  extent  in  its  regulations, 
but  the  principles  of  commercial  law  governing  it  may  be  dif- 
ferent in  the  di£ferent  states.  It  is  desirable  that  they  be  kept 
as  imiform  as  possible.    In  respect  to  the  question  involved 

)  here  they  are  uniform,  and  we  are  unwilling  to  follow  an  ad- 

verse English  decision,  and  disturb  that  uniformity.  The 
plaintiff,  indeed,  says  that  it  has  already  been  disturbed  by  the 
case  of  Capen  Y.Washington  Ins.  Co.y  12  Gush.  517,  and  relies 
on  that  case  as  an  authority,  but  we  do  not  so  understand 
that  case,  and  we  should  hesitate  to  follow  it  if  we  did.  The 
action  was  on  a  time  policy,  on  a  vessel  which  was  at  sea 
when  the  contract  was  made,  which  returned  and  landed  her 

^  cargo  safely,  and  was  burned  at  sea  on  a  subsequent  voyage. 

No  question  was  seriously  made  in  respect  to  the  seaworthiness 
of  the  vessel  at  the  inception  of  the  risk,  and  the  counsel  de- 
clined going  to  the  jury  on  that  question  of  fact,  and  the  case 
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ivent  up  on  the  quefitions  of  law  raised  by  instrnctions  which 
the  court  proposed  to  give  the  jury  on  the  other  issues.  Those 
questions  were:  1.  Whether,  in  any  contract  of  insurance  on 
time,  there  is  an  implied  warranty  of  seaworthiness  at  the  in- 
•ception  of  the  risk;  2.  Whether,  if  she  was  seaworthy,  and  the 
policy  became  operative  and  attached,  the  warranty  required 
the  vessel  to  be  kept  in  a  seaworthy  state  during  the  entire 
period  covered  by  the  policy.  In  discussing  the  question 
whether  there  was  such  a  warranty.  Chief  Justice  Shaw  laid 
out  of  the  case  the  question  involved  here.  He  said:  "We 
have  thought  it  sufficient  to  state  the  ground  of  our  present 
decision,  leaving  similar  and  analogous  cases,  varied  and 
qualified  perhaps  by  different  circumstances,  to  be  decided 
as  they  arise."  And  he  then  went  on  to  say:  "In  the  first 
place,  it  is  distinguishable  from  the  case  of  a  time  policy,  when 
the  vessel  is  in  port  at  the  time  the  policy  is  made  to  take 
•effect  at  the  inception  of  the  risk,  and  first  sails  after  the  policy 
has  attached, — whether  it  be  from  a  home  port,  a  neighbor- 
ing, or  a  foreign  port "  etc.  Other  qualifying  circumstances 
are  stated,  not  material  here,  and  also  the  fact  that  seaworthi- 
ness at  the  inception  of  the  risk  must  be  presumed  in  the  case, 
inasmuch  as  there  was  no  evidence  to  the  contrary.  He  then 
-states  the  real  question  to  be  decided  in  the  case,  thus:  "Re- 
curring, then,  to  the  general  question  as  above  stated,  divested 
of  any  qualifying  circumstances,  the  court  is  of  opinion  that 
in  the  contract  of  insurance  on  which  this  action  is  brought, 
there  was  no  implied  warranty  on  the  part  of  the  assured  that 
the  vessel  was  seaworthy  at  the  inception  of  the  risk."  All 
that  we  find  determined  in  that  case  therefore  is,  that  if  the 
ship  is  at  sea  when  the  risk  is  to  commence,  there  is  no  im- 
plied warranty  of  seaworthiness;  but  it  may  be  otherwise,  if  as 
in  this  case,  she  is  at  "a  home  port,  a  neighboring,  or  a  foreign 
port";  and  although  the  case  is  an  exception  to  the  otherwise 
unbroken  current  of  decision  in  this  country,  recognizing  an 
implied  warranty  of  seaworthiness  in  a  time  policy  in  all  cases, 
it  is  not  an  authority  for  overruling  the  decision  of  the  court 
below. 

The  objection  to  the  use  of  the  words  "amount  of  premium" 
in  that  part  of  the  charge  which  is  descriptive  of  the  term 
^seaworthiness,"  is  also  well  taken. 

For  these  reasons  a  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred,  except  McCurdy« 
>  J.i  who  having  tried  the  case  in  the  court  below  did  not  sit. 
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OsjECnON   TO    ADMTfWTTOLnT  OT  EVIDXNCB  WHEN  WaIVBD:  MeKniffhi  Tn 

Dunlop,  55  Am.  Dec  370. 

Fraud,  Admibsion  or  Evidxnob  to  Provb:  See  Dcaria  r,  Calveii,  25  Am. 
Deo.  282;  Kmg  ▼.  Cohom,  27  Id.  455;  Burch  ▼.  Smith,  65  Id.  154,  and  note 
167  et  aeq.  These  caees  show  that  great  latitude  is  allowed  where  frand  is 
imputed. 

Fraud  aitd  MiBBBPRESBNTATioir  mxtbt  bb  Spboirgallt  Pleaded:  Cflapp  v. 
Commty  qf  Cedar,  68  Am.  Deo.  678;  Keller  ▼.  Johnson,  71  Id.  355^  and  note  357; 
Fahie  V.  Preaeeif,  80  Id.  401;  Jenkma  v.  Long,  81  Id.  374. 

Waiter  aw  SsAWOBTHiNEas  in  Pouor  or  Insurahcb:  See  note  to  Lapene 
T.  Sun  MuL  Im,  Co,,  58  Am.  Deo.  672. 

SEAwoBTHiNass  IB  Pbbsumsd  IN  PoLTCTT  OT  Insuranob:  DnpcffTt  V.  Wettcm 
eCe.  /us.  Co.,  38  Am.  Dec.  2ia  Note  to  Laipem  ▼.  Sun  MuL  Ine.  Co.,  58  Id. 
d71.    And  is  not  at  the  risk  of  the  insurer:  BamewaU  ▼.  Church,  2  Id.  180. 

In  Action  on  Pouct  or  Inburanoe,  evidence  is  admissible  to  prove  a 
fraudulent  combinatioin  to  insure  and  lose  vessels,  and  for  tlus  pnrpose  it  may 
be  shown  that  other  vessels  have  been  iosored  and  lost  under  circnmstanoes 
similar  to  those  snrroonding  the  loss  of  the  one  in  dispate:  ffoooSe  v.  Home 
InmBranoe  Co.,  33  Conn.  472;  citing  the  principal  case. 

In  Cabeb  ot  Conhpiraot,  where  Fraud  is  Chaboed  to  have  been  com- 
mitted by  two  or  more,  porsnant  to  an  agreement  to  commit  frauds  similar 
to  the  one  under  investigation,  evidence  is  admissible  of  knowledge,  good 
faith,  or  intent^  or  any  other  transaction,  from  which  an  inference  as  to  the 
qm  ammo  may  be  drawn:  Edwards  v.  Warner,  86  OoniL  518,  citing  the  ptin- 
eipalcase. 

The  fbzngipal  oabb  is  getbd  in  MerrUl  ▼.  BvertU,  38  Ooon.  43^  to  the 
pmnt  that  under  the  statute  of  1848  express  notice  must  be  given  when  mat- 
ten  in  avoidance  are  pleaded;  without  it,  evidence  of  them  is  not  admissible. 
It  is  not  admissible  under  the  general  issue:  See  also  Mead  v.  Stroitae,  41  Id. 
668^  citing  the  principal  case  to  the  same  point. 


Babtholomew  V.  Warner. 

r82  COMNBCnCUT,  98iJ 

At  Saxs  ov  Personal  Property  on  Ezboution  there  it  no  warranty  of 
title  to  the  property  sold. 

OmoER  Sbllino  Personal  PsopERTTon  execution  is  not^  as  a  general  rule^ 
bound  to  make  any  representations  as  to  the  quality  or  title  of  the  prop- 
erty offered  for  sale,  but  he  ought  to  oonduct  the  sale  in  perfectly  good 
fsith,  and  must  not  do  anything  to  deceive  or  mislead  the  bidder. 

QfUCER  Sbluno  Personal  Pbopebtt  under  execution  cannot  actively  aid 
the  judgment  creditors  by  concealing  the  fact»  known  to  himsftlf,  that 
the  execution  debtor  had  no  title  to  the  property  offered  for  sale. 

BzaounoN  Creditor  is  Bound  bt  Same  Rules  of  honesty  as  any  other 
vendor,  as  regards  the  sale  made  under  the  execution. 

Where  OniOKR  Sells  Personal  Profertt  at  execution  sale^  to  which  the 
executioa  -debtor  has  no  title^  which  fact  is  known  to  the  officer,  the 
jmrchiiicir  may  recover  the  money  paid  while  lyinf  in  tlie  handa  of 
iiie  officer,  in  an  action  lor  money  had  and  received. 
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Assumpsit.    The  opinion  states  the  &ctB. 
Oranger  and  Hitchcock^  for  the  motion. 
Warner  and  Oraves,  ccmtra. 

By  Court,  Button,  J.  This  was  an  action  of  cwwrnpatl 
brought  by  a  purchaser  of  a  horse  at  a  sale  on  an  execution 
in  favor  of  Arnold  and  Little  against  one  Roorback.  The 
declaration  contained  a  special  count,  and  a  general  count  for 
money  had  and  received.  The  plaintiff  claimed  that  he  paid 
to  the  constable,  the  defendant,  the  fiiU  value  of  the  horse, 
supposing  that  it  was  the  property  of  Roorback;  that  in  fact 
it  never  was  the  property  of  Roorback  at  all,  but  that  it  had 
belonged  to  one  Morse,  who,  according  to  the  laws  of  Massa- 
chusetts, where  he  resided,  mortgaged  it  to  one  Northway, 
and  that  Roorback  merely  had  the  possession  of  it  for  a  spe- 
cial purpose;  that  previous  to  the  sale  Arnold  and  Little  and 
Northway  were  informed  of  the  mortgage,  but  Arnold  and 
Little  directed  the  defendant  to  sell  the  horse,  and  gave  him 
a  bond  of  indemnity.  The  plaintiff  further  claimed  that  at  the 
time  of  the  sale  he  had  no  knowledge  that  Northway  or  any 
other  person  had  any  claim,  mortgage,  or  lien  on  the  horse, 
nor  that  there  was  any  controversy  as  to  the  title;  that  the 
defendant  did  not  at  the  sale,  or  before,  disclose  the  facts  or 
his  knowledge  concerning  the  claims  of  Morse  and  Northway, 
but  that  he  concealed  his  knowledge  from  the  plaintiff;  that 
one  of  the  execution  creditors  attended  the  sale,  and  bid  upon 
the  horse,  but  he  did  not  disclose  the  claim,  mortgage,  and 
lien  of  Northway  and  Morse,  nor  did  he  direct  that  the  facts 
should  be  disclosed  by  the  defendant  to  the  plaintiff,  although 
it  was  well  known  to  the  creditor  that  the  plaintiff  had  bid 
upon  the  horse.  After  the  sale,  Northway  demanded  the 
horse  of  the  plaintiff  and  he  gave  it  up  to  him. 

The  court,  in  opposition  to  the  claim  of  the  defendant,  in- 
structed the  jury  that  if  they  found  the  facts  as  claimed  by 
the  plaintiff,  they  might  render  a  verdict  for  the  plaintiff  on 
the  count  for  money  had  and  received. 

The  defendant  now  insists  that  there  ought  to  be  a  new  trial 
for  a  misdirection.  The  principal  ground  taken  by  him  is,  that 
it  was  the  duty  of  the  oflBcer  merely  to  sell  whatever  title  to  the 
property  the  execution  debtor  had,  and  that  he  was  under  no 
obligation  at  the  sale  to  make  any  declarations  regarding  the 
title  to  the  property.  But  we  think  the  charge  was  right.  The 
plaintiff's  counsel  did  not  and  could  not  claim  that  on  a  sale 
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on  execution  there  is  any  warranty  even  of  title.  Nor  is  an 
officer  bound,  as  a  general  rule,  to  make  any  representations 
as  to  the  quality  or  the  title  of  the  property  offered  for  sale. 
But  for  the  very  reason  that  there  is  no  warranty,  he  ought  to 
conduct  the  sale  in  perfectly  good  faith.  He  must  not  say  or 
do  anything  calculated  to  deceive  or  mislead  the  bidders.  If 
the  facts  were  as  claimed  by  the  plaintiff,  the  execution  credi- 
tors were  endeavoring  to  collect  their  debt  out  of  property  to 
which,  for  this  purpose,  they  had  not  the  shadow  of  a  claim. 
It  never  belonged  to  their  debtor.  The  only  persons  who  had 
any  title  to  it  were  Morse  and  Northway. 

The  officer,  being  aware  of  this,  demanded  of  them  an  in- 
demnity bond  before  he  would  sell  the  property.  The  plaintiff 
claimed,  and  the  jury  under  the  charge  would  have  a  right  to 
find,  that  the  officer  concealed  the  facts  which  were  within 
bis  knowledge.  The  term  '^ conceal"  implies  something  more 
than  a  mere  failure  to  disclose.  We  do  not,  in  general,  speak 
of  a  person's  concealing  a  thing,  unless  he  is  in  some  way 
called  upon  to  produce  it.  The  circumstances  of  the  case,  as 
claimed  by  the  plaintiff,  lead  to  a  strong  suspicion  that  the 
officer  was  actively  aiding  the  creditors.  If  so,  the  plaintiff 
parted  with  his  money  without  receiving  any  consideration 
which  he  could  retain,  and  the  defendant  obtained  it  by  a 
breach  of  good  faith,  and  he  would  be  equally  liable  with  the 
creditors  to  refund  it.  It  would  be  strange,  indeed,  if  such  is 
not  the  law.  It  would  furnish  a  very  convenient  way  to  col- 
lect a  bad  debt.  All  that  the  creditor  would  be  obliged  to  do 
would  be  to  find  some  officer  who  would  aid  him  in  his  scheme, 
and  direct  him  to  levy  his  execution  on  some  stranger's  prop- 
erty as  the  property  of  the  debtor,  and  then  adroitly  sell  it  to 
some  unsuspecting  purchaser. 

The  court,  viewing  the  subject  in  this  light,  have  no  hesita* 
tion  in  sustaining  this  charge  upon  the  main  question.  But 
there  are  respectable  authorities  which  go  much  further  than 
it  is  necessary  to  go  in  this  case.  They  maintain  the  doctrine 
that  if  an  officer  has  knowledge  of  defects  of  title,  he  is  bound 
to  disclose  them  at  the  time  of  sale:  CamTfumwealth  v.  Dichin' 
$on,  5  B.  Mon.  506  [43  Am.  Dec.  132].  It  is,  at  all  evento, 
difficult  to  reconcile  an  officer's  silence,  when  he  is  aware  that 
bidders  are  proceeding  in  the  supposition  that  if  they  purchase 
they  will  acquire  a  good  title  when  he  has  reason  to  believe 
they  will  not,  with  our  ideas  of  honesty  and  propriety.  If  he 
is  excused  from  going  into  particulars,  why  should  he  not  bo 


254  Bartholomew  9.  Warneb.  [Conn. 

required  to  put  bidders  upon  their  guard?  Why  should  he  not 
let  them  know  that  the  title  may  be  disputed?  Why,  at  any 
rate,  should  not  the  creditor,  who  is  to  derive  all  the  benefit  of 
the  sale,  be  governed  by  the  same  rules  of  honesty  as  any 
other  vendor?  The  case  of  Young  v.  Marshall^  8  Bing.  43,  is  a 
strong  authority  to  show  that  if  the  creditors  were  not  in 
justice  and  equity  entitled  to  this  money,  this  action  for  money 
had  and  received  would  lie  against  the  officer,  he  having  taken 
a  bond  of  indemnity,  even  though  he  acted  in  good  faith.  In 
that  case,  a  creditor  had  sold  certain  goods  on  execution,  after 
an  act  of  bankruptcy,  of  which  both  he  and  the  sheriff  were 
ignorant.  The  money  had  actually  been  paid  over  to  the 
creditor.  Tindal,  C.  J.,  says:  ''It  has  been  contended  that 
the  action  does  not  lie,  because  the  money  has  been  paid  over 
to  the  judgment  creditor  without  notice  of  the  act  of  bank- 
ruptcy. If  this  were  so,  I  should  agree  that  the  money  was  no 
longer  in  the  defendant's  hands  to  the  use  of  the  plaintiff. 
But  money  paid  over  on  an  indemnity  may  be  said  not  to  be 
paid  over  at  all."  The  assignee  recovered  the  money  of  the 
sheriff.  But  the  assignee's  right  to  the  money  in  that  case  was 
no  better  than  the  mortgagee's  right  would  have  been  in  this. 
There  was  a  stronger  objection  to  this  form  of  action  in  that 
case  than  in  this,  because  it  appeared  that  the  money  had 
actually  been  paid  over,  while  in  this  case  it  does  not.  The 
decision  is  based  upon  the  ground  that  the  creditor  was  not 
entitled  to  the  money  which  the  officer  had  obtained  by  a  sale 
of  property  on  an  execution  in  his  favor,  because  his  debtor 
was  not  the  owner  of  the  property.  According  to  the  prin- 
ciples of  that  case,  Arnold  and  Little  were  not  entitled  to  the 
money  in  the  hands  of  the  defendant,  because  the  property 
sold  did  not  belong  to  their  debtor;  but  Northway,  if  he  chose 
to  ratify  the  sale,  was.  But  he  chose  not  to  ratify  the  sale, 
but  demanded  of  the  purchaser  the  horse  itself,  which  had  not 
been  legally  sold.  He,  having  no  legal  title  to  it,  gave  it  up 
to  the  owner.  This  clearly  gave  to  the  purchaser  the  same 
right  to  the  money  which  Northway  would  have  had.  In  this 
view  of  the  case,  it  involves  no  question  of  warranty  or  fraud 
on  the  part  of  the  officer  or  of  the  creditors.  It  is  no  attempt 
to  make  the  officer  personally  responsible  for  any  of  his  acts. 
It  is  the  mere  question  to  whom  the  money  in  the  hands  of  the 
officer  equitably  belongs.  It  may  be  considered  as  coming 
under  that  class  of  cases  where  one  man's  money  has  come 
into  the  hands  of  another  through  mistake  or  misapprehension. 
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Charity  requires  iis  to  suppose  that  Arnold  and  Little  would 
not  have  levied  on  this  horse,  if  they  had  not  mistakenly  sup- 
posed that  it  belonged  to  Roorback.  After  they  discovered 
the  mistake,  they  could  not,  in  common  honesty,  take  the 
iXioney,  and  no  one  else  but  the  plaintiff  had  any  claim  to  it. 
We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  McCusdy^ 
J.,  who  having  tried  the  case  in  the  court  below  did  not  sit. 


Cavbat  Euftob  18  Bulb  at  Shkbht'b  Salb:  Lan^s  Hein  v.  Waring,  00" 
Am.  Deo.  533^  and  note  539;  Magtdre  v.  Marh$,  75  Id.  121;  Boffffs  v.  Fowler 
and  Hargrove,  76  Id.  561. 

Shkbiit's  Salb  Bbvoid  or  Qood  Fatth  is  Von>;  TrkMA  v.  Tunmar,  5^ 
Am.  Dec  M. 
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DmxmEAaB  Stbioilt  Speakcto  is  Sum  of  Monbt  due  by  express  oontrael 
for  the  detention  of  a  Teseel  in  loading  or  Tinloading  one  or  more  days 
beyond  the  time  allowed  for  that  pnrpoee  in  the  charter-party. 

Demubbaob  being  Cebtaih  Sum  Dub  by  force  of  an  express  oontract,  gen-^ 
end  assumpmi  will  lie  for  it. 

Damagis  in  Katubb  of  Demubbagb  are  recoverable  for  the  detention  of  a. 
vessel  beyond  a  reasonable  time  in  unloading  only,  where  there  is  no  ex- 
press stipulation  to  pay  demurrage.  Such  damages  are  recoverable  for 
a  breach  of  the  implied  contract  of  the  shipper  that  he  will  receive  the- 
goods  in  a  reasonable  time  and  can  be  recovered  only  in  special  cusumpsiL 

Whbbb  piaster  Runs  Vessel  on  Shakes,  pays  all  expenses,  has  entire 
control  of  her  course  of  employment,  and  makes  aU  contracts  in  respect 
to  her  employment  in  his  own  name  and  on  his  own  behalf,  he  is  pra 
hoc  vice  owner,  and  may  maintain  an  action  to  recover  damages  in  the 
nature  of  demurrage. 

Where  Cargo  is  Transported  bt  Water  and  there  is  no  specific  agree* 
ment  between  the  shipper  and  carrier  in  respect  to  the  particular  wharf 
or  spot  at  the  port,  inhere  the  cargo  shall  be  landed,  or  any  known  cus- 
tom of  the  port,  the  shipper  or  his  agent  must  be  there  ready  to  receive 
the  cargo,  on  notice  of  the  arrival  of  the  vessel,  and  upon  his  failure 
to  do  so,  the  carrier  may  treat  the  contract  as  broken,  land  the  cargo  at 
the  usual  place,  if  there  is  any  such,  or  procure  a  suitable  place  at  the 
expense  of  the  shipper,  or  await  his  or  his  agent's  tardy  movements,  and' 
rely  upon  obtaining  compensation  in  an  action  for  the  breach  of  the  im* 
plied  contract  to  receive  the  cargo  in  a  reasonable  time. 

Shipper  is  Liable  for  Injury  SuffiAiNED  bt  Garrieb  through  the  unrea- 
sonable delay  of  an  intermediate  carrier  in  receiving  and  transporting  a. 
cargo,  where  the  bill  of  lading  only  requires  the  original  carrier  to  de- 
liver such  cargo  to  the  shipper  or  his  assigns  without  mention  of  delivery^ 
to  ta^  intermediate  carrier  as  such. 


266  WoBDiN  V.  Bemis.  [Conn. 

VsasEUi  WHOSE  Caboois  ABE  TO  BE  DisoHABOED  at  the  same  dock  must 
take  their  tain  in  the  order  of  their  arrival,  and  the  owner  of  sach  dock 
is  not  bonnd  to  make  provision  for  an  unexpected  and  accidental  aconnm- 
lation  of  veesek. 

Damages  in  Natube  of  Deu ubbaoe  cannot  be  Bboovebed  for  an  nnraa- 
Booable  delay  to  a  yessel  in  discharging  her  cargo,  when  such  detention 
is  caused  by  an  accidental  and  unexpected  accumulation  of  yesseU  at 
the  same  dock  where  all  must  discharge  and  where  each  in  turn  does 
discharge  her  cargo. 

Assumpsit  for  freight  and  damages  in  the  nature  of  de- 
murrage.   The  opinion  states  the  case. 

Threat  and  Blahe,  for  the  plaintiff. 

Chamberliny  for  the  defendants. 

By  Court,  Butleb,  J.  The  objection  to  the  suiBiciency  of 
the  declaration  must  be  overruled. 

Demurrage,  in  the  strict  sense  of  the  term,  means  a  sum  of 
money  due  by  express  contract  for  the  detention  of  a  yessel  in 
loading  or  unloading,  one  or  more  days  beyond  the  time 
Allowed  for  that  purpose  in  the  charter-party.  As  it  is  a  cer- 
tain sum,  due  by  force  of  an  express  contract,  general  aasump- 
9it  will  lie  for  it. 

Damages  in  the  nature  of  demurrage  are  recoverable  for 
detention  beyond  a  reasonable  time  in  unloading  only,  and 
where  there  is  no  express  stipulation  to  pay  demurrage.  They 
are  in  the  nature  of  demurrage,  because  they  are  for  a  deten- 
tion of  the  vessel,  and  measured  by  the  day  like  demurrage, 
and  are  damages  because  they  are  recovered  for  a  breach  of 
the  implied  contract  of  the  shipper  that  he  will  receive  the 
goods  in  a  reasonable  time.  Assumpsit  will  lie  for  them,  be- 
<$ause  resulting  from  a  breach  of  contract;  but  the  count  must  be 
special,  as  for  unliquidated  damages  in  other  cases  of  breach  of 
an  implied  contract.  The  plaintiff  cannot  therefore  recover  on 
either  of  the  first  two  counts  of  the  declaration,  for  he  declares 
in  both  for  a  certain  sum  as  a  debt.  The  third  count  is  spe- 
<;ial  for  damages,  and  sets  forth  every  material  fact  which  the 
plaintiff  is  bound  to  prove  in  order  to  recover,  or  the  defend- 
ant to  answer  in  order  to  defend.  But  the  plaintiff  has  omit- 
ted to  allege  the  implied  promise  to  receive  the  coal  in  a  rea- 
sonable time,  the  breach  of  which  is  the  foundation  of  the 
action.  The  defect  in  that  count  is  not,  as  the  defendants 
fiuppose,  an  omission  to  allege  a  promise  to  pay  damages  or 
demurrage  for  detention,  but  an  omission  to  state  the  promise 
to  receive  the  goods  in  a  reasonable  time,  which  the  law  im- 
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plies  ftom  the  fects  stated,  and  which  is  UBxially  ayerred. 
Whether  that  oount  is  demurrable  by  reason  of  that  omission 
or  for  duplicity,  we  need  not  inquire.  The  defendants  have 
not  demurred,  and  can  take  nothing  from  their  present  objec- 
tion. 

The  second  objection  must  also  be  overruled.  It  has  been 
liolden  in  England  that  the  master  of  a  vessel,  as  such,  can- 
not recover  damages  in  the  nature  of  demurrage:  Bwvmcket 
T.  Scott  J  4  Taunt.  1.  The  correctness  of  that  decision  has 
been  questioned.  In  Evans  v.  Forster,  1  Bam.  <fe  AdoL  118, 
the  decision  was  followed  by  Lord  Tenterden,  "as  the  safest 
and  wisest  course,"  and  such  is  the  law  there.  In  this  coun- 
try the  law  Ib  not  settled,  nor  is  it  necessary  to  decide  the 
question  in  this  case.  The  plaintiff  ran  this  vessel  on  shares, 
paid  aU  expenses,  and  had  entire  control  of  her  course  of  em- 
ployment, and  made  all  contracts  in  respect  to  her  employ- 
ment, in  his  own  name  and  on  his  own  behalf.  He  was  pro 
hoc  vice  owner,  and  can  maintain  his  action  as  such. 

The  defendants  insist,  in  the  third  place,  that  the  detention 
was  not  their  fault.  It  is  not  pretended  that  it  was  the  fault 
of  the  plaintiff.  He  was  there,  ready  and  anxious  to  dis- 
charge, and  the  defendants  knew  it.  The  railroad  company 
were  not  ready  to  receive;  and  the  defendants  say  that  the 
company  were  not  their  agents.  But  in  this,  too,  they  are 
wrong.  In  all  cases  of  the  transportation  of  cargoes  by  water, 
when  there  is  no  specific  agreement  between  the  shipper  and 
carrier  in  respect  to  the  particular  wharf  or  spot  at  the  port 
where  the  cargo  should  be  landed,  or  any  known  custom  of 
the  port,  the  shippers  or  their  agents  must  be  there  ready  to 
receive  it  on  notice  of  the  arrival  of  the  vessel.  In  this  case, 
there  was  no  such  custom,  and  no  specific  agreement.  It  is 
found  that  the  bill  of  lading  was  the  only  contract  made  be- 
tween the  parties  in  respect  to  the  transportation  of  the  coal, 
and  that  is  silent  on  that  point.  It  was,  then,  the  duty  of  the 
defendants  to  be  there,  or  have  an  agent  there,  to  receive  it,  or 
find  some  convenient  spot  where  it  could  be  deposited  in  a 
reasonable  time,  and  on  their  failure  to  do  so,  or  of  the  agent 
to  receive,  the  plaintiff  was  at  liberty  to  treat  the  contract  as 
broken,  land  the  cargo  at  the  usual  place,  if  there  was  any 
such,  or  procure  a  suitable  place  at  the  expense  of  the  defend* 
ants,  or  wait  the  tardy  movements  of  the  defendants  or  their 
i^ents,  and  rely  on  obtaining  compensation  in  this  action  for 
Ineach  of  the  implied  contract  to  receive  in  a  reasonable  time. 

Am.  Dia  Vol.  LXXXV— 17 
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He  ohose  the  latter  altematiye.  And  now  it  does  not  lie  in 
the  mouths  of  the  defendants  to  say  that  the  company  were 
not  their  agents.  The  facts  found  clearly  indicate  that  he 
was  directed  to  deliver  at  Belle  dock,  and  that  was  the  dock 
of  the  railroad  company.  It  is  insisted  that  the  railroad  com- 
pany were  mere  intermediate  carriers,  and  the  plaintiff  should 
be  held  to  have  assumed  the  risk  of  their  delay  in  receiving  the 
coal,  and  that  such  should  be  the  rule  in  all  such  cases.  This 
claim  is  novel.  It  is  not  supported  by  authority,  but  is  argued 
and  urged  upon  principle.  It  is  not  well  founded.  The  contract 
of  the  plaintiff,  and  as  the  court  finds,  the  only  one,  is  con- 
tained in  the  bill  of  lading.  That  requires  him  to  deliver,  not 
to  the  railroad  company,  or  any  intermediate  carriers,  as  such, 
but  in  terms,  '^  at  the  aforesaid  port  of  New  Haven,  unto  S.  C« 
Bemis  &  Co.  (Springfield),  or  their  assigns."  The  word 
'' Springfield"  is  descriptio  personarumy  inserted  to  identify 
the  defendants  by  their  place  of  residence.  The  plaintiff  did 
not  contract  to  deliver  to  the  railroad  company;  nor  did  the 
railroad  company  contract  with  him,  expressly  or  impliedly, 
to  receive  it  in  a  reasonable  time,  and  the  defendants  did. 
There  is  no  fact  or  principle  of  law  which  can  place  him  or 
the  defendants  in  any  other  position,  with  respect  to  each 
other,  or  third  persons,  than  that  in  which  they  placed  them- 
selves by  the  bill  of  lading.  Moreover,  the  bill  of  lading  im- 
pliedly bound  them  to  be  there,  or  have  an  agent  there,  read/ 
to  receive  the  cargo,  and  if  they  were  not  there,  and  the  rail- 
road company  were  not  their  agents,  their  contract  was  not 
performed. 

Whether  it  would  be  well  or  not  that  shippers  should  guard 
against  the  consequences  resulting  from  the  unreasonable 
delay  of  intermediate  carriers  in  receiving  goods,  and  how 
they  could  do  it,  we  need  not  inquire.  It  is  obvious  that  if 
they  desire  to  transfer  the  risk  of  detention  to  the  carrier  by 
whom  they  first  ship,  they  must  make  a  different  contract 
from  that  made  in  this  case.  Perhaps  a  bill  of  lading  which 
called  for  a  delivery  to  a  railroad  company,  as  intermediate 
carriers  for  conveyence,  might  be  framed  to  import  that  the 
first  carrier  assumed  the  risk  of  receipt  by  the  intermediate 
carrier  in  a  reasonable  time,  and  preclude  the  implied  obliga- 
tion to  receive  themselves  or  by  an  agent.  That  implication 
must  be  precluded.  But  would  the  intermediate  carriers,  in 
such  case,  be  liable  to  the  first,  if  they  did  not  refuse  to  receive 
but  did  neglect  to  receive  in  a  reasonable  time?    And  suppose 
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they  should  refuse  to  receive  at  all,  what  then  would  be  the 
condition  of  the  first  carrier?  There  are  other  difficulties 
which  might  be  suggested,  but  it  will  be  time  enough  to  con- 
sider them  when  a  case  is  presented  which  calls  for  their  con- 
sideration.   It  is  very  clear  that  this  does  not. 

The  defendants  further  insist  that  if  the  railroad  company 
were  their  agents,  still  they  are  not  liable,  for  that  the  coal  was 
in  tact  received  in  a  reasonable  time,  and  there  was  no  breach 
of  their  implied  contract.  And  this  point  is  well  taken,  and 
we  must  sustain  it,  though  it  may  operate  hardly  upon  the 
plaintiff. 

There  is  an  apparent  equity  in  the  case  in  favor  of  the  plain- 
tiff. Vessels  are  expensive;  it  is  expensive  to  man  and  run 
them;  the  wear  and  tear  is  considerable;  the  coastwise 
business  is  one  of  hardship  and  exposure,  and  it  is  confined 
to  a  few  months  of  the  year;  the  remuneration  is  moderate, 
and  a  considerable  delay  in  port  is  ruinous.  The  delay  in  this 
particular  case  occasioned  a  loss  exceeding,  it  may  be,  the 
earnings  of  the  voyage  or  trip.  In  such  a  case,  the  excuse  for 
the  delay  should  be  satisfactory,  and  should  be  clearly  shown, 
although  it  furnishes  no  reason  for  shifting  the  plaintiff's 
hardship  upon  the  defendants,  if  the  latter  were  not  in  fault. 
The  excuse  in  this  case  is,  that  the  railroad  company  had 
facilities  for  the  discharge  of  seven  vessels  at  the  same  time, 
and  that  they  were  sufficient  to  meet  the  wants  of  the  public 
in  all  ordinary  times,  but  that  there  was  an  unusual  accumu* 
lation  of  vessels  at  this  time,  and  the  plaintiff  was  discharged 
in  turn.  The  rule  that  vessels  must  take  their  turn  in  the 
order  of  their  arrival  is  just  and  necessary,  and  too  well  set- 
tled to  be  disregarded.  It  is  well  settled,  also,  by  numerous 
decisions,  that  the  owners  of  such  a  road  and  dock  are  not 
bound  to  make  provision  for  an  unexpected  and  accidental 
accumulation  of  vessels,  and  the  defendants  are  in  no  worse 
condition  than  they  would  be  if  the  dock  and  road  had  been 
theirs.  Influenced  by  the  equity  of  the  case,  I  had  at  first 
some  doubt  whether  the  finding  in  respect  to  the  excuse  came 
up  to  the  necessities  of  their  defense.  It  is  not  found  that  the 
accumulation  was  owing  to  any  unexpected  cause,  or  that  it 
might  not  have  been  foreseen  and  provided  against  by  proper 
foresight  and  diligence.  In  several  of  the  cases  cited,  the  ves- 
sels were  detained  by  a  storm  or  storms,  and  all  arrived  to- 
gether when  the  weather  cleared  up.  There,  the  elements 
were  the  cause.    Here,  the  cause  is  not  found,  nor  is  it  found 
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that  the  accamtilation  was  not  the  result  of  pievioua  want  of 
diligence  or  other  fault  on  the  part  of  the  eompaoiy.  Stilly  it 
iff  expressly  found  that  the  company  did  all  they  could  do  to 
hasten  the  discharge  of  the  vessels  after  the  arrival  of  the  plain- 
tiff, and  there  is  no  presumption  that  they  or  the  defendants 
expected  or  could  have  foreseen  the  arrival  of  so  many  vessels, 
or  were  in  any  way  the  cause  of  the  accumulation,  and  we  are 
constrained  to  hold  the  excuse  sufficient. 

It  was  intimated  on  the  argument  that  the  ccnnpany  re- 
quired the  vessels  to  be  unloaded  into  their  cars,  and  that 
there  was  vacant  dock  room  where,  in  such  an  emergency,  a 
part  of  the  detained  vessels  might  also  have  deposited  their 
cargoes,  involving  additional  expense  to  the  company,  but  col- 
lectible from  the  owners,  and  far  less  than  that  entailed  by  the 
delay  upon  the  plaintiff  and  others,  and  that  it  was  the  duty 
of  the  company  to  permit  them  under  such  circumstances  so 
to  unload.  But  no  facts  are  found  which  raise  that  question, 
and  we  are  not  at  liberty  to  consider  it. 

The  superior  court  must  be  advised  to  render  judgment  for 
the  plaintiff  for  the  amount  of  his  freight  merely,  and  to  reject 
the  claim  for  damages  in  the  nature  of  demurrage. 

In  this  opinion  the  other  judges  concurred. 


DaMUBKAai^  lOB  What,  jlbtd  when  oax  bb  Collboeed:  See  Brnmrn  v.  Ai^ 
wood,  71  Am.  Deo.  611. 

A0noir  voR  Damages  nr  Natdbb  or  DEHUBKAaE  is  brought  on  an  tn^ed 
oontract  that  the  shipper  shaU  receive  and  f  omiBh  cargoes  within  a  reason- 
able time.  Snch  time  is  to  be  determined  from  bU  the  facts  and  circom- 
stances  of  the  case.  So  if  it  appear  that  the  shipper  is  without  fimlt  or 
negUgenoe,  he  is  not  liable:  Lake  v.  Burdf  28  Conn.  638,  citing  the  r*^"^f| 


Dbuvbbt  of  Goods  bt  Cabbzeb  by  boat^  to  whom  mnst  be  made:  FiA  t. 
NopUm,  43  Am.  Dec  649;  Faarmtnt  etc  Bank  v.  ChaamgUAn  T.  Co.,  66  Id.  68^ 
and  notes  to  these  oases;  Norway  PlainB  Co,  ▼.  Awftm  amd  Maim  R.  Jt,  61  Id. 
423;  and  note;  BenneUr.  Byram  A  Co.,  75  Id.  90. 
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Vmmmn  cm  Patmutt  of  SiouDr  Bank  Bnxs  is  not  evideoee  tiiat  the  bOli 
woe  stdlfln,  and  oonstitates  no  objection  to  a  recoTeiy  if  th^  were  not 
stolen.  It  1%  however,  eridenoe  that  the  bank  chiimed  that  they  were 
stolen  and  admissible  npon  the  qnestion  of  bonajldea, 

PcBOKASB  OF  STOLEN  Bank  BujiS  AT  Ddcount  doos  nol  coiistitnte  aa  ob* 
jeotion  to  a  recovery  thereon.    Bnt  an  offer  to  sell  the  biUa  at  less  thai^ 
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the  market  price  of  thegennine  IuHb  is  a  fact  admiatible  on  the  question 
of  good  faith. 

HoKJ>BE  OF  Stolsv  Bank  B1LL8  who  came  by  tiiemin  goodfaithfbr  aTaloable 
oondderationy  and  in  tiw  ngnlar  coone  of  busiBeBS,  can  zeeover  upon 
ihem  agamst  the  hank. 

BoaiA  FmB  Holdse  aw  Stolxv  Bahk  BillSi  xeoeiTod  in  the  regnkr  coone 
of  hnginflBa  and  for  a  valuable  consideration,  does  not  acquire  an  absolnte 
property  therein  which  he  can  transmit  to  a  pnrohaser  who  has  knowl- 
edge tiiat  the  biUs  were  stolen,  or  were  claimed  to  hare  been  stolen  feem 
and  not  iassed  by  the  bank. 

Fixrr  OANNOT  Attack  Cbbdzbilitt  of  his  Owv  Whsobki  fay  evidence  of 
general  repntation. 

Whebx  Pabtt's  Own  Wrnrsss  Tkstifibs  in  respect  to  a  pazticnlar  fact 
contrary  to  what  the  former  believes  to  be  trae,  he  may  prove  the  faot  to 
be  otherwise  by  cf&st  competent  testimony,  no  matter  haw  mnsh  the 
partieolar  contradiction  may  tend  to  discredit  the  witnaBS  generally. 

Assumpsit  on  a  bank  bill  claimed  by  the  bank  to  haTe  been 
stolen  from  it  and  purchased  by  the  plaintiflT,  he  knowing  that 
it  had  been  stolen  and  that  payment  had  been  protected.  The 
opinion  states  the  case. 

Hawley  and  Taylor,  for  the  appellant. 
Seymour  and  Hallj  contra. 

By  Court,  Butleb,  J.  This  case  is  submitted  upon  briefir. 
Upon  a  careful  examination  of  them,  we  are  satisfied  that  the 
judgment  is  right,  and  should  not  be  disturbed. 

We  assent  to  the  claim  of  the  plaintiff  that  the  protest  was 
not  evidence  of  the  fact  that  the  bills  were  stolen,  and  con- 
stituted no  objection  to  a  recovery  if  they  were  not.  It  was 
evidence  of  notice  that  the  bank  claimed  that  they  were  stolen, 
and  admissible  upon  the  question  of  bona  fides,  and  does  not 
appear  to  have  been  admitted  for  any  other  purpose. 

And  we  assent  to  the  claim  that  the  purchase  of  the  bills  at 
a  discount  did  not  constitute  an  objection  to  a  reoovery  in 
itself.  But  the  offer  to  sell  bank  bills  at  less  than  the  genuine 
bills  of  the  bank  are  selling  in  the  market,  is  calculated  to 
exdie  suspicion  to  a  greater  or  less  extent,  according  to  cir- 
cumstances, and  that  fact  also  is  admissible  on  the  question 
of  good  faith.  But  it  does  not  appear  that  any  point  was  made 
upon  that  question  on  the  trial. 

And  we  assent  also  to  the  claim  that  if  the  bills  were  in 
&ci  stolen,  any  holder  not  concerned  in  the  theft,  who  came 
by  them  bona  fide,  in  the  regular  course  of  business,  and  for  a 
valuable  conaideTation,  could  recover  upon  them  against  the 
bank. 
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But  we  do  not  assent  to  the  proposition  that  such  bona 
fide  holder  acquired  an  absolute  property,  which  he  could 
transmit  to  a  purchaser  who  had  knowledge  that  the  bills 
were  stolen,  or  were  claimed  to  have  been  stolen  from  and  not 
issued  by  the  bank.  There  are  dicta  which  seem  to  sustain 
the  last  proposition  of  the  plaintiff,  but  no  decided  case  in 
point,  and  we  are  satisfied  that  the  law  ought  not  to  be  so. 

In  the  leading  case  of  Miller  y.  Racey  1  Burr.  452,  decided 
by  Lord  Mansfield  in  1758,  the  first  cited  on  the  plaintiff's 
brief,  the  action  was  trover  for  a  bank  note  issued  by  the  bank, 
and  lost  by  the  real  defendant,  and  taken  by  the  plaintiff  bona 
fide  in  the  course  of  business  for  a  valuable  consideration. 
That  learned  judge  held,  in  an  elaborate  opinion  reviewing  all 
the  earlier  cases,  that  the  plaintiff  could  recover  from  the  de- 
fendant who  withheld  it  as  agent  of  the  owner,  on  the  ground 
that  the  plaintiff  took  the  note  as  money  in  the  course  of  busi- 
ness, without  collusion  or  any  ground  of  suspicion  for  a  valu- 
able consideration;  and  because  it  is  necessary  to  the  currency 
of  bank  bills  as  money  that  a  bona  fide  holder  of  them  who 
BO  takes  them  in  the  course  of  busiuess  shall  be  clothed  with 
a  title  for  his  protection.  But  the  opinion  of  Lord  Mansfield 
does  not  go  the  length  claimed  by  the  plaintiff  in  this  case. 
He  held  expressly  that  trover  would  lie  in  favor  of  the  true 
owner  against  a  finder  before  he  had  paid  it  away  in  currency, 
and  impliedly  that  it  would  lie  against  a  holder  for  valuable 
consideration  who  took  it  coUusively,  or  under  any  circum- 
stances of  suspicion  or  unfair  dealing;  and  if  that  is  so,  the 
holder  has  not  a  title  which  he  can  confer  upon  one  who  does 
not  take  himself  bonafide^  without  cause  for  suspicion,  for  a 
valuable  consideration  and  in  the  course  of  business.  The 
real  title  remains  in  the  true  owner,  and  does  not  accompany 
the  bill,  and  is  not  obtained  by  the  finder  or  the  thief,  but  the 
law  on  principles  of  policy  confers  upon  the  bona  fide  holder 
such  equitable  title  as  is  necessary  for  his  protection.  Ha 
may  collect  the  note  of  the  bank,  or  pay  it  bona  fide  in  cur- 
rency; but  his  title  is  limited  to  the  necessities  of  the  case, 
and  does  not  pass  to  another,  who  takes  it  with  knowledge  or 
cause  of  suspicion  in  respect  to  the  real  and  equitable  char< 
acter  of  the  holder's  title. 

The  next  case  cited  on  the  plaintiff's  brief  is  Peacock  v. 
Rhodesy  Doug.  633,  decided  by  Lord  Mansfield  in  1781.  That 
was  an  action  on  a  bill  of  exchange  which  had  been  stolen 
and  negotiated  to  an  innocent  indorsee,  and  the  principles 
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cnanciated  by  him  in  MiUer  y.  B<icey  1  Burr.  462,  were,  00  far 
tui  applicable,  reaffirmed. 

The  third  case  cited  in  the  order  of  time,  is  CoUins  y.  Mar^ 
Im,  )  Bos.  &  Pul.  648,  decided  in  the  common  pleas  in  1797. 
That,  too,  was  trover  for  indorsed  bills  of  exchange,  wrong- 
ftilly  pledged  for  a  valuable  consideration  by  the  person  with 
whom  they  were  deposited.  There,  too,  the  same  principles 
were  applied  and  the  same  distinction  between  indorsed  bills 
•f  exchange  or  bank  notes  and  other  property,  founded  on  the 
necessity  of  recognizing  an  equitable  title  in  the  bona  fide 
bolder  to  preserve  their  negotiability,  is  recognized,  and  the 
doctrine  is  pointedly  stated  to  be  that  a  holder  for  value  who 
leceives  them  in  the  course  of  business  may  say  to  the  real 
ewner  when  he  demands  them,  ^'  you  have  the  title,  but  you 
diall  not  be  heard  in  a  court  of  justice  to  enforce  it  against 
good  faith  and  conscience."  Chief  Justice  Eyre,  in  that  case, 
and  in  an  elaborate  opinion,  often  referred  to  with  approba* 
lioD,  and  in  the  language  quoted,  founds  the  title  of  the  holder 
vpon  an  equitable  estoppel,  and  that  doctrine  is  in  harmony 
with  the  decisions  of  Lord  Mansfield,  the  current  of  authority, 
and  the  analogies  of  the  law. 

Another  case  cited  by  the  plaintiff  is  King  v.  MUaom^  2 
Camp.  5.  That  was  trover  for  a  lost  bank  note,  not  against 
ihe  finder,  but  a  hotui  fide  holder  for  a  valuable  consideration, 
and  the  holder  retained  it.  There  is  nothing  in  the  decision 
m  the  opinion  of  Lord  Ellenborough  in  the  case,  in  conflict 
with  the  doctrines  settled  in  Miller  v.  Race^  1  Burr.  452,  and 
CMina  v.  Mariiuy  1  Bos.  &  P.  648.  The  plaintiff  also  cites 
CShitty  and  Bayley  on  Bills,  but  we  find  no  dicta  in  them,  or 
ID  any  other  decided  case,  irreconcilably  conflicting  with  the 
doctrine  of  Lord  Mansfield,  or  which  are  deserving  of  serious 
consideration;  and  we  are  satisfied  that  a  bona  fide  holder  of 
a  lost  or  stolen  bank  bill,  or  indorsed  bill  of  exchange,  has  not 
Ihe  absolute,  perfect,  and  transferable  title  of  a  real  owner, 
Ibut  an  equitable  title  by  estoppel,  created  by  usage,  and  pro- 
tected by  the  law,  because  necessary  to  the  perfect  negotia- 
kility  of  such  paper,  but  in  conflict  with  the  undivested  rights 
«f  the  true  owner,  and  recognized  and  protected  no  further 
than  that  necessity  requires.  Such  being  the  law  in  respect 
lo  the  title  of  a  holder  of  a  lost  or  stolen  bill,  and  the  court 
kaving  found  that  these  bills  were  stolen  from  the  bank,  and 
that  the  defendants  are  the  true  owners  of  them,  and  that  the 
plaintiff  took  them  with  protest  attached  and  notice  that  they 
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wem  claimed  by  the  bank  ae  their  property,  and  bocause  thaj 
were  etolen,  it  is  apparent  that  the  plainti£f  can  never  recover^ 
And  that  aubBtantial  justice  hae  been  done,  whether  there  was 
or  was  not  error  in  the  ruling  of  the  oourt  in  respect  to  the  ad- 
-miflfiibilitjr  of  evidence. 

But  we  discover  no  error  in  that  ruling.  It  is  elementarj 
law  that  a  party  shall  not  be  permitted  to  attack,  by  evid^ioe 
of  general  reputation,  the  credibility  of  his  own  witness.  Qa 
the  other  hand  it  is  equally  well  settled  that  if  his  witness  teih 
tifies  in  respect  to  a  partictdar  fact  contrary  to  what  he  believer 
to  be  true,  he  may  prove  the  fieict  to  be  otherwise  by  other  com- 
petent  testimony,  however  much  the  particular  contradiction 
may  tend  to  discredit  the  witness  generally.  The  extent  to 
which  a  contradiction  in  respect  to  a  particular  fact  will  show 
the  witness  unworthy  of  belief  generally,  cannot  be  relied  upon 
as  a  guide  in  lespoot  to  the  admissibility  of  such  testimony. 
The  only  safe  and  practicable  distinction,  therefore,  and  that 
which  is  generally  adopted,  is  between  an  impeachment  gen- 
erally and  a  contradiction  in  respect  to  a  particular  &ctf  anfll 
the  court  below  were  correctly  governed  by  it. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred,  except  McCuBDXt 
J.,  who  having  tried  the  case  in  the  court  below  did  not  sit 


HouoXB  OOP  Bank  Bnx  Stolen  bxvorb  Issxtanob,  receiving  it  bona  Jlde, 
in  the  tumal  ooiune  of  Irasinefla,  far  valae,  may  reoover  it  againBt  the  hajA, 
ihoiigfa  he  wn-gnil^  of  gross  negligence  in  taking  it|  tiiere  heing  no  evidenn 
of  fraud:  WorisesUr  (^,  Bank  v.  Ihrehester  and  MiU(m  BanJ^ 
and  note  122. 

BuKDEir  OF  Pboov  as  to  CraouMSTANOBS  nnder  which  stolen  bank  bilk 
were  aoqnirad:  Wyer  y.  DwtkuUr  and  MiUon  Bank,  69  Am.  Dec  137;  ffar^ 
09.  Batik  T.  Dorekuter  and  Milkm  Baiik,67ld.  120,  and  notes  to  13mm 


TiiLB  AoQUUXD  TBou  HoMMt  OF  Btolsn  Banx  Box,  by  porohaav 
thereof:  See  noteto  jVetv  Bope  D.  B,  Oo,  v.  Perry,  62  Am.  I>bc  449. 

Imfsaghusnt  of  One's  Own  Wmzxas  by  proof  of  his  general  repntatioiu 
See  Burhhdlter  v.  Edwards,  60  Am.  Dec  144,  and  extended  note  749  et  aeq.; 
Blue  Y.  Sbby,  16  Id.  96,  and  note  98. 

Whxh  jotd  bow  Pabtt  -hat  Ihfeaoh  his  own  witncM:  See  (MiootAt. 
SoMCksroibialm.  Cb.,  56  Anu  Dec  69S;  and  note  696;  SmmueoiMaekimCh^ 
▼.  Walker,  66  Id.  172;  (Ooaq^v.  ChnmongmeaUh,  74  Id.  388^  endnote  896b 
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[SSIUJKOIB,  ITS.  I 

Uppie  Owbib  ov  TDmonr  has  Bisht  to  have  Iiib  portiim  tharaof  rap» 
ported  by  the  diyinon  walla  between  him  and  the  lower  owner.  And  for 
the  removal  of  each  support  by  the  lower  owner,  the  upper  owner  may 
maintain  an  action,  without  ahowing  special  damage. 

JjLw  IinrKBS  Damaox  ibom  Evxbt  Intbinoimxnt  of  Bight. 

FoiB  LfVABioH  or  Pbopx&tt  Bight,  nominal  damages  may  be  recovered;  but 
such  reoorery  is  no  bar  to  a  «nit  for  actual  damages  subsequently  sus- 
tained, where  they  did  not  take  |dace  before  the  commencement  of  the 
former  suit. 

OuiMJBWivB  SuiTB  KAT  Bi  J^tovGHT  lOR  AoTCAL  Damigs,  from  time  to 
time,  as  the  dumages  are  sustained,  and  in  eadi  suit  the  por^  may  re- 
oovor  such  damages  as  he  has  sustained  pdor  to  its  oommanoement,  not 
barred  by  a  previous  reooveiy. 

flCATDTB  ov  Ldcitatioiis  Babs  Beooyxbt  of  all  damages,  whether  nominal 
or  substuxtial,  sustained  prior  to  the  timo  within  whidi  the  law  requirea 
an  aoticQ  for  their  recovery  to  be  brought. 

ATiaQiTTOW  Of  Sfsoial  Damaoes  as  matter  of  aggravation,  is  a  substantiva 
aUegation  of  fact,  and  not  an  inference  of  low,  resulting  from  facts  ante- 
cedently stated. 

UnLABATioir  III  Oasb  V0&  Nominal  Dakagxs  for  infringement  of  a  rights 
and  for  actual  damages  sabeequently  sustained,  alleged  as  matter  of  ag- 
gravation, need  not  allege  when  the  damages  were  sustained,  and  there* 
andar  plaintiff  may  prove  and  recoyer  any  damages  sufficiently  described, 
which  he  has  sustained  prior  to  commencement  of  suit.  But  a  recovery 
by  him  is  a  bar  to  a  recovery  in  a  subsequent  suit  of  any  damages  sus- 
tained prior  to  the  oommenoement  of  the  former  one. 

Ill  AoEKOf  lOB  QsisiKAL  Wbono,  not  in  itself  actionable,  but  alleged  with 
cmitimifng  injury,  and  a  prayer  for  special  and  subsequent  damages,  the 
plea  of  the  statute  of  limitations  is  not  good  in  bar,  for  the  reason  that 
tba  actiA  is  not  for  the  wrongful  act^  but  solely  for  the  consequences  of  it. 
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Wherb  Obioival  Act  ib  gf  Itselv  AonovABLB^  and  an  aetioa  is  broo^l 
solely  for  the  wrongful  act,  the  statute  of  limitations  is  a  good  ploa  in 
bar,  and  a  complete  answer  to  the  complaint. 

Iv  Action  for  Original  Wronovul  Act,  and  for  sabseqnent  damages  al- 
leged as  matter  of  aggravation,  the  plea  of  the  statute  of  limitations  is 
good  in  bar,  and  a  complete  answer  to  the  original  wrongful  act,  as  de« 
f endant  is  not  required,  in  the  first  instance,  to  answer  the  matter  in 
aggravation.  In  such  case,  if  plainti£f  desires  to  take  advantage  of  such 
matter,  he  must  new  assign  for  it,  and  a  replication  that  the  causes  of 
action  accrued  within  such  statutory  period,  is  not  a  new  assignment^ 
but  after  issue  joined  thereon  should  be  treated  as  such. 

Vo&  Injurt  to  Fropxrtt,  committed  while  a  tenant  has  a  leasehold  inter- 
est therein,  he  may  maintain  an  action  for  such  portion  of  the  damages 
as  he  has  sustained,  and  the  owner  may  maintain  his  action  for  such  por- 
tion of  them  as  he  sustained  as  owner  of  the  reversion.  But  the  tenant 
cannot  recover  for  an  injury  committed  before  he  leased  the  premises. 

fv  Action  by  Owkxr  tor  Damagbs  Sustainxd  while  property  was  leased 
to  another  party,  he  is  not  entitled  to  recover,  if  it  appears  that  the  in- 
jury was  conmiitted  before  the  property  was  leased,  and  while  he  was 
owner  in  fee, 

Nxw  Trial  will  not  bx  Granted,  when  it  is  apparent  that  the  verdiot  mi 
re-trial  must  be  the  same  as  on  the  former  trial,  although  the  ooort  be- 
low may  have  erred  as  to  some  of  the  instruetioDs  given. 

The  opinion  states  the  facts. 

McConnelf  pro  se. 

Smith  and  McClure^  tot  the  appellee. 

By  Court,  Beckwith,  J.  The  present  action  is  on  the  case 
for  an  alleged  injury  to  the  reversionary  interest  of  the  plain- 
tiff in  a  brick  tenement,  in  the  town  of  Jacksonyille.  The 
declaration  contains  three  counts,  each  alleging,  in  substance, 
that  the  plaintiff,  before  the  committing  of  the  grievances 
mentioned,  was  the  owner  of  so  much  of  the  tenement  as  was 
above  the  rooms  upon  the  ground-floor,  through  which  there 
was  a  partition  wall  extending  from  the  foundation  of  the 
building  to  the  top  of  the  same;  and  that  the  defendant  was 
the  owner  of  the  rooms  upon  the  ground-floor  of  the  building. 
That  before  the  committing  of  the  grievances  mentioned,  the 
plaintiff  had  leased  so  much  of  the  tenement  as  belonged  to 
him  to  one  Fox,  for  a  term  of  ten  years;  and  that  afterwards, 
and  while  Fox  was  in  possession,  under  said  lease,  of  so  much 
of  the  tenement  as  belonged  to  the  plaintiff,  the  defendant,  on 
a  certain  day  named,  and  on  divers  other  days  from  that  time 
to  the  commencement  of  the  suit,  removed  said  partition  wall 
l)etween  the  rooms  on  the  ground-floor,  thereby  depriving  the 
walls  above  of  their  necessary  support,  to  the  injury  of  the 
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plaintiff's  reversionary  interest^  and  alleging  as  special  dam- 
age the  cracking  and  sinking  of  that  portion  of  the  tenement 
above  the  rooms  upon  the  ground-floor.  The  defendant  pleaded 
firsty  not  guilty;  and  second,  not  guilty  within  five  years.  The 
plaintiff  replied  to  the  second  plea,  that  the  grievances  com- 
plained of  had  been  continued  from  the  time  they  were  com- 
mitted until  the  commencement  of  the  suit.  To  this  replication 
there  was  a  demurrer,  which  was  sustained.  The  plaintiff  filed 
a  second  replication,  alleging  that  the  causes  of  action  accrued 
within  five  years,  upon  which  issue  was  joined.  Upon  the  trial 
the  plaintiff  proved  that  he  was  the  owner  of  the  portion  of  the 
tenement  described  in  the  declaration  as  his  property;  and 
that  while  he  was  the  owner  thereof,  and  before  the  demise  of 
the  same  to  Fox,  the  defendant  removed  the  partition  wall  be- 
tween the  rooms  on  the  ground-floor.  The  court  instructed  the 
jury  that  the  plaintiff  could  not  recover,  unless  the  wall  was 
removed  after  the  demise  of  the  premises  to  Fox  and  while  he 
was  in  possessi<Hi  of  the  same,  nor  for  the  original  injury  or  for 
the  subsequent  damages,  if  the  wall  was  removed  more  than 
five  years  before  the  commencement  of  the  suit.  The  jury 
found  for  the  defendant.  It  was  the  plaintiff's  right  to  have 
bis  portion  of  the  tenement  supported  by  the  wall  which  was 
removed.  The  removal  of  the  support  was  an  infringement  of 
his  right,  for  which  he  might  have  sustained  an  action  without 
showing  any  special  damage.  The  law  infers  damage  from 
€very  infringement  of  a  right:  Plumbleigh  v.  Dawsony  1  Gilm. 
644  [41  Am.  Dec.  199];  Fay  v.  Prentice,  1  Com.  B.  828;  Samp- 
son V.  Hoddinottj  1  Com.  B.,  N.  S.,  590.  The  right  infringed  is 
property,  and  for  its  invasion  nominal  damages  may  be  recov- 
ered, but  such  recovery  is  no  bar  to  a  suit  for  actual  damages 
subsequently  sustained,  where  they  did  not  take  place  before 
the  commencement  of  the  former  suit.  Successive  suits  for 
actual  damages  may  be  brought  from  time  to  time  as  the 
damages  are  sustained,  and  in  each  suit  the  party  may  re- 
cover such  damages  as  he  has  sustained  prior  to  its  com- 
mencement, not  barred  by  a  previous  recovery.  The  bar  of 
the  statute  of  limitations  operates  in  the  same  manner.  It 
bars  the  recovery  of  all  damages,  whether  nominal  or  sub- 
stantial, those  inferred  by  law  and  special,  which  were  sus- 
tained prior  to  the  time  within  which  the  law  requires  an 
action  for  their  recovery  to  be  brought 

The  declaration  in  the  present  case  is  for  the  nominal  dam- 
ages inferred  by  law  from  the  infringement  of  the  plaintiff's 
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right,  and  for  the  actual  damages  subeequmtly  eastained, 
which  are  alleged  as  a  matter  of  aggravatioii.  Each  count 
states  the  wrongful  act  of  the  defendant  in  removing  the  par- 
tition wall,  which  act,  it  is  allied,  was  committed  on  divers 
days  and  times,  whereby  the  plaintiff's  right  was  invaded, 
fix>m  which  the  law  infers  damage,  and  by  means  of  which  act 
he  has  sustained  actual  damages.  The  allegation  of  special 
damages  as  a  matter  of  aggravation  is  a  substantive  allegation 
of  fact,  and  not  an  inference  of  law  resulting  from  facts  ante- 
cedently stated:  KidgM  v.  Moore^  14  Jur.  790.  It  is  not 
necessary,  in  a  declaration  like  the  present  (me,  to  state  the 
time  or  times  when  the  damages  were  sustained,  as  the  legal 
effect  of  the  uUegation  is,  that  they  were  sustained  when  the 
wrongful  act  of  the  defendant  was  committed,  and  on  divers 
other  days  between  that  time  and  the  commencement  of  the 
suit.  Under  such  a  declaration,  the  plaintiff  may  prove  and 
recover  any  damages  sufficiently  described  which  he  has  sus- 
tained prior  to  the  commencement  of  the  suit,  and  a  recovery 
by  him  is  a  bar  in  any  subsequent  suit  to  the  recovery  of  any 
damages  sustained  prior  to  the  commencement  of  the  former 
one.  The  plea  of  not  guilty  within  five  years  was  a  good  one. 
Where  the  original  wrong  is  not  of  itself  actionable  without 
special  damage,  such  a  plea  is  not  good,  for  the  reason  that  the 
action  is  not  for  the  wrongful  act,  but  solely  for  the  conse- 
quences of  it,  and  it  is  no  answer  to  the  declaration  to  plead 
not  guilty  of  the  wrongful  act  within  the  period  fixed  by  the 
statute  of  limitations.  But  where  the  original  wrong  is  of 
itself  actionable,  and  the  action  is  brought  solely  for  the  wrong- 
ful act,  such  a  plea  is  good,  as  it  is  a  complete  answer  to  the 
declaration.  In  the  present  case,  the  action  is  for  the  original 
wrongful  act,  and  for  the  subsequent  consequences  which  are 
alleged  as  matters  of  aggravation.  The  defendant  was  not 
required  in  the  first  instance  to  answer  the  matters  of  aggraya- 
tion.  He  must  make  a  complete  answer  to  the  original  wrong- 
ful act,  and  then  if  the  plaintiff  desires  to  take  advantage  of 
the  matters  of  aggravation  he  must  new  assign  for  them: 
Taylor  Y.  CoUy  3  Term  Rep.  297;  Manchester  v.  Fiafo,  1  Wms. 
Saund.  28;  Dye  Y.Leatherdale^  8  Wils.  20.  The  plea  being  an 
answer  to  the  original  act  was  good.  The  replication  that  the 
causes  of  action  accrued  within  five  years  was  not  in  farm  a 
new  assignment,  but  after  issue  was  joined  thereon,  we  think 
it  should  have  been  treated  as  such.  As  we  have  before  stated, 
ihe  statute  of  limitations  was  a  bar  to  all  damages  sustained 
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hf  tbe  plaintiff  more  than  five  years  before  the  commencement 
of  this  suit,  but  it  was  not  a  bar  to  any  damages  sustained 
within  the  five  yeaxs.  He  was  entitled,  upon  proving  his  case, 
as  alleged  in  his  declaration,  to  recover  snch  damages  as  he 
had  sustained  during  that  period  of  time,  and  the  court  below 
emd  in  instructing  the  jury  that  he  could  not  recover  such 
damages  if  the  partition  wall  was  removed  more  than  five 
years  before  the  commencement  of  the  suit.  The  main  diffi- 
culty with  plaintiff's  case  is,  that  he  did  not  prove  it  as  alleged 
in  his  declaration;  and  the  jury  could  not  do  otherwise  than 
find  £ar  the  de&ndant  under  the  first  instruction  given  for 
him,  which  correctly  states  the  law.  The  declaration  alleges 
that  the  wrongful  act  of  removing  the  partition  wall  was  com- 
mitted after  the  demise  of  the  plaintiff's  portion  of  the  tene- 
ment to  Fox,  and  while  he  was  in  possession  of  the  same  under 
said  demise.  The  allegation  is  descriptive  of  the  plaintiff's 
estate  when  the  wrongful  act  was  committed  which  caused  all 
the  damages,  and  is  a  material  one.  If  the  partition  wall  had 
been  removed  while  Fox  had  a  leasehold  interest  in  the  prem- 
ises, he  would  have  had  a  right  of  action  for  such  portion  of 
the  damages  as  he  sustained,  and  the  plaintiff  a  right  of  action 
for  such  portion  of  them  as  he  sustained  as  the  owner  of  the 
reversion.  This  is  the  plaintiff's  case  as  he  alleges  it  in  his 
declaration,  and  the  present  action  is  brought  to  recover  only 
such  portion  of  the  damages  alleged  to  have  been  sustained 
as  the  plaintiff  is  entitled  to  as  the  owner  of  the  reversion. 
The  evidence  established  that  tbe  aot  of  the  defendant  was 
done  before  the  plaintiff  demised  the  premises  to  Fox,  and 
while  the  plaintiff  was  the  owner  in  fee.  Upon  the  case  estab- 
lished  by  the  evidence,  the  act  of  the  defendant  was  an  inva- 
sion of  the  right  of  the  plaintiff  as  owner  in  fee,  and  not  as 
owner  of  the  reversion;  and  the  subsequent  damages  sustained 
by  him  were  by  means  of  an  act  done  to  the  injury  of  his 
ownership  in  fee,  and  not  by  means  of  an  act  done  to  the  injury 
of  his  reversionary  interest  as  alleged  in  his  declaration. 
Although  Fox  leased  the  premises  after  the  wrongful  act  of 
the  defendant,  he  had  no  right  to  any  damages  caused  thereby. 
Upon  the  whole  case,  it  clearly  appears  that  on  another  trial  a 
verdict  must  inevitably  be  for  the  defendant;  and  although 
the  court  below  erred  in  some  of  its  instructions,  we  ought  not 
to  grant  a  new  trial  where  it  is  apparent  that  the  verdict  on  a 
retrial  of  the  cause  must  be  the  same  as  on  the  former  trial: 
8hdd<m  T.  Bchocl  Digtrict^  24  Conn.  88;  WalwaHh  v.  Beadsbaro^ 
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24  Vt.  252;  BranUyy.  Carter^  26  Miss.  282;  1  Graham  and 
Watennan  on  New  Trials,  801;  8  Id.  862  et  aeq. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 

iKnoNGrxiaDrT  ov  Lxoal  Bxsht,  wheiiooDstitates  aoanaeof  aotiolu  Chap' 
man  v.  Thaime$  Jl(fg.  Co.,  33  Am.  Dec  401. 

AonoK  WILL  NOT  Lis  TOB  Daxaqbs  aooramg  after  Jndgnieiit  in  a  fomMr 
action  arising  <mt  of  tha  same  caoae:  AdmCr  ^f  WkUney  y.  Town  f^ObKrandon^ 
46  Am.  Deo.  160. 

In  AonoN  tob  Dahagbb  Which  did  hot  KioiaBABiLT  Aoobub  horn 
the  act  complained  o^  it  is  neoeosaiy  that  the  dedazation  shonld  state  the 
special  damages  complained  of:  EiBbm  t.  McOaughan,  66  Am.  Deo.  688^  and 
note  603. 

The  fiunoipal  oasb  was  again  befobb  thb  ooitbt,  and  is  reported  In 
43  BL  12;  the  decision  here  reported  is  there  cited  as  showing  when  the  psit 
owner  of  a  building  cannot  recover  for  the  removal  of  a  partition  wslL 

Rkooysbt  of  Nomikal  Damages  will  not  bar  an  action  for  actual  dam- 
ages sabseqnenUy  sustained:  Eaton  ▼.  Lyman,  30  Wis.  60,  citing  the  prin« 
dpal  case. 

New  Tbial  will  not  be  Gbanted,  although  the  court  may  have  erred  in 
some  of  its  instructionsy  when  it  appears  that  upon  a  re-trial  the  verdict  musA 
be  the  same,  or  that  substantial  justice  has  been  done:  HewUt  v.  Jones,  72  DL 
221;  JBeader  v.  Stephani,  71  Id.  404;  North  CJdoago  eU,  Ky  Oo.  v.  Lake  Vkw^ 
106  Id.  214^  all  citing  tiie  principal  case.  On  this  subject^  see  Sobb  v.  Ami 
qfBwUnffkm,  16  Am.  Dec  664;  Peoaraon  v.  Bitrditt,  80  Id.  649l 
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Whibb  Bill  in  Chancebt  Galls  vob  Answeb  under  oath,  the  latter 
must  be  taken  to  be  true  in  so  far  as  it  is  responsive  to  the  bill,  and  not 
contradicted  by  evidence. 

Wbsbb  Gbanteb  SdJOiTs  Gbantob  to  Purohase  Outstanding  Titlb» 
and  executes  his  note  in  payment  therefor  when  made,  such  purchase^ 
whether  perfect  or  imperfecti  is  a  sufficient  consideration  for  the  note  il 
not  induced  by  fraud,  and  it  makes  no  difference  that  the  grantee  was 
ignorant  of  the  fact  that  a  subsequentiy  acquired  titie  by  his  grantor, 
under  the  covenants  in  the  deed,  would  inure  to  the  benefit  of  the  gran- 
tee. 

COMFBOHISE  or  DouBTriTL  BiGHT  is  sufficient  consideration  for  a  promise; 
and  it  is  immaterial  on  whose  side  the  right  ultimately  proves  to  ba. 
This  rule  is  here  applied  to  a  grantee  who  requested  his  grantor  to  pur- 
chase an  outstanding  titie,  and  executed  his  note  in  payment  therefor. 

Wbebb  Gbanteb  Requests  Gbantob  to  purchase  an  outstanding  titie,  and 
executes  his  note  in  payment  therefor,  the  grantor  agreeing  when  the 
purchase  is  made  and  the  note  paid,  to  execute  a  quitclaim  deed,  he  is 
not  in  default  in  failing  to  make  and  deliver  such  deed,  and  there  is  no 
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fuhire  of  oomiidwatioii  until  the  note  is  peid  in  fnlL    Before  ladh  tim* 
the  gnntee  bM  no  right  to  demand  the  deed. 

ToLE  TO  HoMisnAD  USUALLY  BUNQ  Vbsted  xh  Hubbamd^  he  mnst  be 
treated  m  acting,  at  least  to  some  extent,  as  the  trastee  of  the  wife- 
and  children  for  the  protection  of  this  right  cast  by  the  law  npon  them;, 
and  by  virtae  of  his  relation  to  their  rights,  he  is  necessarily  Tested  with, 
power  to  perform  all  acts  necessary  to  secure  the  title,  and  thns  effecta- 
aie  the  design  of  the  statute. 

Husband  is  Axtthobizxd,  whxzt  KaoBssAitr,  to  purchase  an  oatstandiDg> 
title  for  the  porpoee  ot  securing  the  enjoyment  of  the  homestead  right. 

Whut  Husbahd  Holdino  Titlx  to  Homxstkab  has  purchased  an  oatstand- 
ing  titie^  it  will  be  presumed  to  have  been  necessary.  Bat  this  presomp* 
tion  may  be  rebutted  by  the  wife  upon  showing  that  she  or  her  husband- 
owned  the  paramount  title  at  the  time  when  such  purchase  was  made. 

PftanjHFTioN  is  that  Husband  Acts  ior  Benefit  or  Wm  and  childrei^. 
when  he  acquires  or  perfects  a  title  to  the  homestead. 

HmBAHD  HAT,  WITH  OR  WITHOUT  Ck>NSENT  ov  WoE,  whsu  already  in  poik 
session  under  a  defective  title,  acquire  an  outstanding  title  on  credit^ 
and  he  cannot^  but  the  wife  may,  deny  that  it  was  paramount.  And 
vntil  it  appears  that  such  a  title  was  not  acquired,  the  consideration 
agreed  to  be  paid  therefor  will  be  treated  as  purchase-money. 

WBBff  It  IS  Sought  bt  Bill  in  Chanoebt  to  subject  the  homestead  to  the 
payment  of  a  purchase  of  an  outstanding  title,  the  wife  is  a  necessary 
party  to  the  bilL 

When  It  is  Sought  to  Subject  Homestead  to  Payment  of  the  purchase 
of  an  outstanding  title,  and  the  wife  shows  that  the  paramount  title  waa- 
beld  by  herself  or  her  husband,  at  the  time  that  the  purchase  was  made^ 
the  consideration  agreed  to  be  paid  therefor  will  not  be  regarded  as  pur> 
chase  money  so  as  to  subject  the  land  to  its  payment;  but  all  proceed- 
ings will  be  enjoined  which  tend  to  deprive  the  wife  of  the  homestead  to 
the  extent  of  one  thousand  dollars;  but  if  it  appears  that  the  outstand* 
ing  title  purchased  was  paramount,  then  a  sale  must  be  decreed  to  an* 
force  the  payment  of  the  purchase-money. 

Wbeee  Tbusteb  in  Trust  Deed  is  authorized  to  sell  for  cash  upon  default 
of  payment  of  the  money  for  which  the  deed  was  given,  he  cannot  sell 
on  credit^  and  if  he  does  sell  on  time  the  sale  may  be  set  aside  as  void. 

IkOBiXE  UNDER  Deed  OF  Teust  has  no  power  to  impose  new  terms  or  con* 
ditions,  or  to  alter  or  vary  those  contained  in  the  deed. 

Imkbdiaxb  Grantee  or  Purchaser  at  Trustee's  Sale  under  trust  deed, 
is  bound  at  his  peril  to  examine  the  title  he  is  purchasing,  and  must  see^ 
that  all  precedent  conditions  of  the  sale  are  compUed  with  by  the  trusteai 
Without  this  he  cannot  protect  himself  by  insisting  that  he  is  a  pnr> 
chaser  in  good  faith  without  notice,  and  the  sale  may  be  set  aside.  The 
rule  is  believed  to  be  dififerent^  however,  with  a  remote  purchaser. 

Thx  -opinion  states  the  case. 

Juddf  Boydy  and  James^  for  the  appellant. 

BosBj  Tipton^  and  Winter^  for  the  appellees. 

By  Court)  Walker,  C.  J.  The  purchase  of  the  outstanding 
title  seems  to  have  formed  a  part  of  the  consideration  of  the 
debt  secured  by  the  deed  of  trust.    The  bill  alleges  that  it 
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formed  the  conflideration  of  that  entire  debt,  but  the  answer 
sets  up  the  fact  that  one  hundred,  of  the  two  hundred  dollars 
which  appellant  had  agreed  to  pay  towards  the  purchase  of  the 
outstandiiig  title,  had  not  been  paid.  That  for  the  hundred 
dollars  first  foiling  due,  appellant  had  given  his  two  notes  of 
fifty-three  dollars  each  to  appellee  Boss.  That  one  of  these 
notes  had  been  paid,  and  that  appellee  Boss  had  assigned  and 
transferred  the  other.  The  bill  also  alleges  that  the  note  for 
$124  was  for  a  portion  of  this  two  hundred  dollars,  for  the 
purchase  of  the  outstanding  title.  But  the  answer  of  Boss 
states  that  the  remaining  one  hundred  dollars  of  that  purchase, 
with  its  accruing  interest,  together  with  a  small  note  which  he 
held  for  goods  purchased  by  appellant,  constituted  the  con- 
sideration of  the  note.  The  bill  calls  for  the  answer  to  be 
under  oath,  and  so  far  as  it  is  responsive  to  the  bill,  it  must 
be  taken  as  true,  inasmuch  as  it  is  not  contradicted  by  evi- 
dence. 

The  note  for  goods  embraced  in,  and  forming  a  part  of  this 
note,  to  that  extent,  was  beyond  all  question  a  consideration. 
And  we  have  no  hesitation  in  saying  that  the  purchase  of  the 
outstanding  title,  whether  perfect  or  imperfect,  if  not  induced 
by  firaud,  was  a  sufficient  consideration  for  the  remainder. 
It  is  a  maxim  of  universal  application  'Hhat  ignorance  of  law 
excuses  no  one."  Appellant  then  cannot  be  heard  to  say,  that 
he  was  ignorant  that  under  the  law  a  subsequently  acquired 
title,  by  Boss,  would,  under  his  former  covenants,  inure  to  the 
benefit  of  appellant.  The  answer  of  appellee  Boss  clearly 
and  unequivocally  denies  that  there  was  any  fraudulent  means 
used  to  induce  appellant  to  purchase  this  outstanding  title,  or 
that  Boss  urged  or  even  requested  appellant  to  purchase,  but 
on  the  contrary,  that  the  purchase  was  made  at  the  urgent 
solicitation  of  appellant;  that  Boss  made  the  purchase,  and 
with  the  previous  understanding  and  agreement  that  appellant 
should  refund  two  hundred  dollars  of  the  four  hundred  dol- 
lars of  purchase-money.  And  this  allegation,  responsive  to 
the  bill,  is  uncontradicted  by  any  evidence  in  the  record.  If 
this  be  true,  and  it  must  be  so  considered,  upon  what  principle 
of  justice  or  fairness  can  it  be  said  that  because  that  title 
inured  to  his  benefit,  he  will  not  pay  the  portion  he  agreed  to 
pay  before  the  purchase  was  made  ?  Is  he  now  to  be  permitted 
to  escape  payment,  and  leave  Boss  the  whole  burden,  when 
Boss  remonstrated  and  advised  against  the  purchase? 

Suppose  this  title  to  have  been  paramount,  and  that  under 
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the  covenantB  contained  in  Rosb'b  deed  to  appellant  upon  it* 
purchaBe  it  would  pass  by  the  force  of  these  covenants  to 
appellant's  benefit,  it  could  not  be  said  to  form  no  considera- 
tion for  the  notes  given  on  its  purchase  by  appellant.  The 
titmost  extent  of  Ross's  liability  under  those  covenants  would 
be  the  purchase-money  with  interest,  and  possibly,  an  attor- 
ney's fee  in  defending  an  ejectment  suit  for  possession.  Yet 
the  premises  may  have  been,  as  alleged  in  the  bill,  worth, 
with  their  improvements,  double  that  sum  or  more.  This, 
then,  would  have  formed  a  strong  inducement  for  the  pur- 
chase of  the  outstanding  title  by  appellant.  Its  purchase, 
if  paramount,  would  have  been  a  protection  to  him  of  all  of 
the  value  of  the  premises  beyond  that  portion  covered  by 
Ross's  covenants. 

In  the  case  of  McKinley  v.  Watkinsy  18  HI.  144,  it  was  held 
that  the  compromise  of  a  doubtful  right  is  a  sufficient  con- 
sideration for  a  promise;  and  that  it  is  immaterial  on  whose 
side  the  right  ultimately  proves  to  be,  as  it  must  be  on  one 
side  or  the  other.  Then,  if  it  is  conceded  that  it  is  doubtful 
whether  this  outstanding  title  was  paramount,  or  whether 
Ross's  covenants  would  have  covered  the  value  of  the  land, 
still,  as  a  compromise  between  appellant  and  Ross,  it  would 
have  been  a  sufficient  consideration  for  the  note. 

Or  suppose  appellant  was  doubtful  of  Ross's  ability  to  re* 
spend  to  his  covenants,  that  would  have  formed  a  sufficient 
consideration  for  the  note.  Even  if  it  were  conceded  that  this 
outstanding  title  was  worthless,  yet  it  seems  that  appellant 
did  not  BO  regard  it,  as  his  fears  were  excited,  and  he  was 
solicitous  and  even  urgent  to  procure  it,  to  avoid  uncertainty 
and  trouble,  if  not  positive  loss.  When  he  entered  into  the 
agreement  with  Ross  for  its  purchase,  he  was  willing  to  give 
two  hundred  dollars  to  have  all  of  those  doubts  set  at  rest,  and 
this  constituted  a  sufficient  consideration,  as  Ross  resorted  to 
no  unfair  or  fraudulent  means  to  excite  his  fears  or  create 
those  doubts.  Nor  does  the  fact  that  Ross  has  not  executed 
the  quitclaim  deed  constitute  a  failure  of  consideration,  inas- 
much as  he  was  not  bound  to  do  so  until  the  two  hundred 
dollars  were  paid,  which  is  admitted  not  to  have  been  paid  in 
ftilL  Nor  was  Ross  in  default  in  not  making  or  tendering 
such  a  deed,  as  appellant  was  bound  to  pay,  or  offer  to  pay, 
before  he  had  a  right  to  demand  the  deed.  For  these  reasons, 
we  are  unable  to  perceive  that  the  note  and  deed  of  trust 
should  be  canceled. 

Ax.  Dva  Vol.  LXXXV— IB 
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The  next  question  presented  by  the  record  is,  whether  the 
note  secured  by  the  deed  of  trust  is  purchase-money  of  the 
homestead  of  appellant.  He,  with  his  family,  at  the  time  of 
the  purchase,  resided  and  still  resides  upon  the  premises. 
We  have  seen  that  all  but  a  small  portion  of  this  note  was 
given  for  this  outstanding  title.  If  appellant  had  not  been 
holding  under  a  prior  acquired  title,  this  question  would  hardly 
have  been  raised.  And  yet  there  is  nothing  in  this  record  from 
which  it  can  be  inferred  that  the  outstanding  title  was  not 
paramount. 

But  was  the  wife  estopped  to  show  that  she  or  her  husband 
held  the  paramount  title  when  the  purchase  was  made  of 
Boss?  This  depends  upon  the  construction  to  be  given  to  the 
act  creating  the  exemption. 

The  design  of  the  framers  of  the  homestead  law  manifestly 
was  to  secure  a  home  to  the  wife  and  children  of  the  debtor- 
It  was  for  their  protection  more  than  his.  But  the  title  being 
usually  vested  in  the  husband,  he  must  be  treated  as  acting, 
at  least  to  some  extent,  as  their  trustee  for  the  protection  of 
this  right  which  has  been  cast  by  the  law  upon  the  wife  and 
children.  And  by  virtue  of  his  relation  to  their  rights,  he  is 
necessarily  vested  with  the  power  to  perform  all  acts  neces- 
sary to  secure  the  title,  and  thus  effectuate  the  design  of  the 
statute.  He  is  therefore  authorized,  when  necessary,  to  pur- 
chase an  outstanding  title  for  the  purpose  of  securing  the 
enjoyment  of  the  right.  And  when  he  has  made  such  a  pur- 
chase, it  will  be  presumed  to  have  been  necessary;  but  this 
presumption  may  be  rebutted  by  the  wife,  upon  showing  that 
she  or  her  husband  owned  the  paramount  title  when  the  out- 
standing title  was  acquired. 

If  the  wife  shall  show  that  the  real  title  was  so  held  at  the 
time  the  outstanding  title  was  obtained,  then  the  consideration 
agreed  to  be  paid  will  not  be  regarded  as  purchase-money,  so 
as  to  subject  the  land  to  its  payment.  On  the  contrary,  if  the 
wife  fail  to  show  that  the  paramount  title  was  already  held, 
then  it  must  be  considered  that  the  money  agreed  to  be  paid 
for  the  subsequently  acquired  title  is  purchase-money  within 
the  statute.  The  husband  being  the  head  of  the  family,  the 
presumption  is,  that  he  acts  for  their  benefit  when  he  acquires 
or  perfects  a  title  to  the  homestead.  When  already  in  pos- 
session under  a  defective  title,  he  may,  with  or  without  me 
consent  of  the  wife,  acquire  an  outstanding  title  on  credit,  and 
the  husband  cannot,  but  the  wife  may,  deny  that  it  was  para- 


Jan.  1864.]  Gassell  v.  Boss.  275 

mount.  And  until  it  appears  that  such  a  title  was  not  ac- 
quired, the  consideration  agreed  to  be  paid  will  be  treated  as 
purchase-money. 

The  wife  in  this  case  was  a  necessary  party  to  the  bill.  She 
should  have  been  before  the  court  that  her  rights  might  have 
been  acted  upon.  If  before  the  court,  and  it  appeared  that 
this  outstanding  title  was  paramount,  then  the  court  would 
decree  a  sale  to  enforce  the  payment  of  the  purchase-money, 
or  i^  on  the  contrary,  it  was  worthless,  then  to  enjoin  all  pro- 
ceedings to  deprive  her  of  the  homestead  to  the  extent  of  one 
thousand  dollars. 

We  now  come  to  the  question  of  the  validity  of  the  sale 
under  the  deed  of  trust.  The  deed  authorized  Boss  to  sell 
upon  default  of  payment  of  the  money,  after  giving  the  pre- 
scribed notice,  for  cash,  to  the  highest  bidder.  The  answers 
of  both  defendants  admit  that  it  was  not  sold  for  cash,  but 
that  the  purchaser  gave  his  note  for  the  entire  amount  for 
which  the  land  was  sold.  Whatever  may  be  said  of  the  power 
of  Boss  to  give  time  on  the  sum  due  to  him,  there  can  be  no 
pretense  that  he  had  the  right  to  give  any  time  for  the  payment 
of  the  surplus.  As  to  that  portion  of  the  purchase-money  he 
could  not  release  the  purchaser,  nor  could  it  be  discharged  in 
any  other  mode,  or  in  anything  else,  than  by  the  payment  of 
the  money  at  the  time  of  the  sale.  Appellant  had  conferred 
no  such  power  by  the  deed  of  trust,  and  he  cannot  be  required 
to  receive  Dilworth's  note  instead  of  money,  nor  can  he  be 
delayed  in  the  receipt  of  the  surplus  over  the  payment  of  the 
debt  secured  by  the  trust  deed,  until  Dilworth  shall  pay  his 
note  to  Boss.  Nor  can  he  be  compelled  to  assume  the  hazard, 
however  remote,  of  Boss's  insolvency,  or  to  submit  to  delay  in 
the  receipt  of  the  money.  He,  when  the  deed  of  trust  was  exe- 
cuted, provided  for  the  immediate  payment  to  him  of  the  sur- 
plus, but  this  sale,  if  sustained,  would  defeat  that  provision. 

Nor  was  the  offer  of  Boss  to  pay  the  surplus  to  appellant,  on 
the  condition  that  he  would  surrender  the  possession  of  the 
land  to  the  purchaser,  in  any  sense  a  compliance  with  the 
terms  of  the  deed  of  trust.  He  had  no  power  to  impose  new 
terms  and  conditions,  or  to  alter  or  vary  those  contained  in 
the  deed.  All  of  his  power  was  derived  from  the  deed,  and  all 
lets  outside  of  and  beyond  its  provisions  were  void.  Such  a 
londition  was  in  violation  of  his  duty  as  a  trustee.  Under  the 
Jiovisions  contained  in  the  deed,  the  purchaser  would  be  left 
o  his  ordinary  remeijjw  for  the  recovery  of  possession.    It 
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may  be,  that  had  Bobs  made  an  unconditional  tender  of  the 
surplus  to  appellant,  in  apt  time,  that  a  court  of  equity  might 
not  have  been  inclined  to  set  aside  the  Bale  becauBe  the  pur* 
chaser  was  not  required  to  pay  the  money,  if  the  transaction 
appeared  to  be  boTiafide,  and  free  from  other  objections. 

In  this  case,  Dilworth  cannot  protect  himself  by  insisting 
that  he  was  a  purchaser  in  good  faith,  without  notice.  He  was 
bound  at  his  peril  to  examine  the  title  he  was  purchasing,  and 
if  he  did  so,  he  found  that  Ross  was  dealing  with  a  trust  fund. 
The  notice  of  the  sale  should  have  disclosed  that  fact,  and  if 
so,  it  gave  him  that  notice.  Upon  discovering  that  it  was  a 
trust  fund,  he  was  bound  to  see  that  at  least  all  of  the  con- 
ditions of  the  trust  deed,  up  to  the  execution  of  the  deed  to 
himself,  were  complied  with  and  performed  by  the  trustees; 
and  when  he  became  a  purchaser  upon  time,  he  became  a  party 
to  the  violation  of  the  condition  upon  which  the  sale  could 
alone  be  made.  Being  chargeable  with  notice,  he  cannot  evade 
the  effect  of  the  irregularities  attending  the  sale.  With  a  re- 
mote purchaser  it  is  believed  to  be  different,  but  the  immediate 
grantee,  under  the  trustee's  sale,  must  be  held  to  see  that  all 
precedent  conditions  of  the  sale  are  complied  with  by  the 
trustee.  For  these  various  reasons  the  sale  should  have  been 
set  aeide. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  re- 
manded, with  leave  to  the  complainant  to  amend  his  bill,  and 
the  defendants  to  file  answers  to  such  amendment,  and  to  both 
parties  to  take  evidence  in  the  cause;  and  if  the  court  shall 
find  that  the  note  was  given  for  the  purchase-money  of  the 
paramount  title,  in  accordance  with  the  views  herein  ex- 
pressed, that  a  decree  be  entered  for  a  sale  of  the  land;  if, 
however,  it  shall  appear  not  to  have  been  purchase-money, 
that  a  decree  be  entered  for  the  payment  of  such  sum  as  may 
be  found  due,  and  order  its  payment  on  a  day  to  be  named  in 
the  decree,  and  on  default  of  such  payment,  that  the  master 
proceed,  in  the  manner  prescribed  by  the  statute,  to  ascertain 
whether  the  land  is  worth  more  than  one  thousand  dollars, 
and,  if  so,  to  subject  the  overplus  to  sale,  as  required  by  the 
homestead  law. 

Decree  reversed. 


AvswBB  WHXir  BxsPONSivE,  HOW  Far  CoNOLUBnrB:  FeSgleif  t.  Felgfei^  61 
Am.  Dec.  375;  Trout  ▼.  Emmona,  81  Id.  326»  and  citatianB  in  notes  to  tbaee 
•■MB;  Cmrretaon  ▼.  Vamioon,  54  Id.  492;  Claghom  v.  Cullen^  63  Id.  460. 


Jan.  1864.]  Brown  v.  Mbtz.  277 

Sam  BT  WoaiOB  ob  oohgkbvino  HoicwnLiD:  See  note  to  €fulodT*  Chthd, 
76  Am.  Deo.  442. 

KjKMBHiTr  OF  Wm  BEiNo  Mabb  Pabtt  to  pROOKEDimn  ocnroKRSiao 
HoauBBKBAD:  See  Larmm  ▼.  Btyno^  81  Am.  Dec.  444,  note  451.  It  is  said 
in  Thompson  on  Homesteads  and  Bxemptianfl^  sec.  095,  dtini^  with  others, 
the  principal  case,  that  as  to  any  action  directly  affecting  the  homestead 
tight,  the  wife  is  a  necessary  party.  With  regard  to  the  remaining  points  in 
the  principal  case  regarding  homesteads  and  rights  therein,  it  appears  to 
stand  isolated,  and  will  be  fonnd  cited  alone  in  the  work  f^Mtre  mentiimed  at 
sectJona  965,  390^  and  397;  and  in  Smythe  on  Homestead  and  ExemptioDS, 


OcmvBTAircE  bt  Tbustrb  xmBJCB  Dbbd  ot  TBUsrpassesliie  legal  title  to  the 
estate;  and  in  an  action  of  ejectment  for  the  same,  the  porchaser  need  not 
show  that  in  making  the  sale  the  trastee  had  complied  with  tiie  conditions 
specified  in  the  tmst  deed:  Reece  ▼.  AUen,  48  Am.  Dec.  336,  and  note  339; 
€hJe  ▼.  Mtntmg,  64  Id.  197,  and  note  199  et  seq. 

Is  Salb  bt  Trustbb,  Bulb  oy  Oavbat  Emptor  Apflibs:  Bntttm  ▼.  StMon^ 
56  Am.  Dec.  109. 

Ck>inrBTANGE  07  HouESTBAD  by  tmst  deed,  effect  of:  See  KunY,  Bruich,  81 
Am.  Dec.  435.  Where  homestead  right  exists,  has  not  been  released  in  a 
mortgage,  and  is  occupied  by  the  parties  entitled  to  claim  the  homestead  ex- 
emption, it  may  be  set  np  in  defense  to  a  decree  of  f oreclosore,  if  its  value 
is  not  more  than  one  thousand  dollais:  Moore  v.  TUntoui,  38  HL  868^  dting 
the  principal  case. 

CoKFBOifiSB  OF  Clatu.  AGAINST  EsTATB  is  sufBciont  Consideration  to 
aapport  a  promise  by  the  heirs:  Hwibamd  ▼.  Eplrngp  81  Dl.  176^  citing  the 
principal  case. 

PuBCHASKB  UNDER  Tbust  Dbed,  contaimng  a  power  of  sale,  is  chargeable 
with  notice  of  all  defects  and  irregularities  attending  the  sale,  and  their  eff^t 
cannot  be  evaded  by  him;  but  as  to  remote  purchasers^  the  rule  is  different: 
HamtUonY.  Lubuiee,  51  HL  420;  Oiimefiv.  Coekerill,  79  Id.  84;  a  O.,  84  Id. 
824;  Joknmm  v.  WaUan,  87  Id.  539.  But  as  to  the  latter,  the  sale  is  valid, 
and  must  stand  in  favor  of  them  when  they  have  no  notice:  Fcdrman  v. 
Peck,  87  Id.  163;  Muwn  v.  Surges,  70  Id.  615.  They  are  not  bound  to  go  be- 
bittd  the  trustees'  deed,  reciting  tixact  all  of  the  reqmrements  of  the  deed  have 
been  coinpliad  witii,  to  aseertain  whether  or  not  such  cscitals  aie  trae:  WU^ 
sniv.  SoidkParhCkmmCrat  70  Id.  50,  aU  citing  the  principal  caaa. 

Ihb  naNOCPAL  qabb  d  bibtinoxtisbbd  in  Waiarmam.  v.  SpmUdktgf  51  HL 
430^  as  to  whan  a  trastee  under  a  deed  of  trust  can  sell  on.  credits 
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[88  iLUNOis,  8B8lJ 

Webbs  Kaxb  ov  Fbxob  Grantor  and  Subsbqueht  Obabtbb  of  land  is  the 
same  in  the  conveyances,  he  will  be  presumed  to  be  the  same  person. 

Gbbbbal  CkiVBNANT  OT  WARRANTY  Passbs  with  the  scisiu  of  the  land. 

Wbbbb  Gbabtor  bbiorb  Ant  Breach  ov  Covenant  ot  WAXRANrr  con* 
tuned  in  his  deed  becomes  reinvested  with  the  seinn  which  he  conveyed, 
the  oovwant  is  extinguished.    The  estate  granted  by  him  oaased  upon 
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the  reoonyeyaace,  and  the  oovenant  attendant  apon  the  estate,  and  only 
co-eztensiye  with  it,  was  extingaished  when  the  estate  eeased. 

Fabtt  oanvot  Bboomb  A8SI0NXE  ov  HIS  Owv  Oeejoation,  and  when  an 
obligation  is  transferred  to  an  obligor  by  an  instniment  in  the  form  of  aa 
assignment,  instead  of  taking  effisct  as  snch  it  operates  as  aa  eztinotiaoi 
of  the  obligor's  liability. 

When  Wabrantor  Takes  baok  Estate  as  large  as  that  which  he  had 
made  the  warranty  is  defeated.  He  cannot  warrant  land  to  himselj^  n» 
be  an  assignee  of  himself. 

Pabtt  Seised  or  Estate  ComnBTSD  has  power  to  release  a  oorenantor  or 
warrantor  from  his  liability  before  the  ooyenant  or  warranty  is  broken. 

Where  Covekaivt  or  Warrantt  Rttks  with  Lahb  until  a  breach,  a  looon- 
▼eyance  of  the  land  before  that  time  to  the  covenantor  or  warrantor 
transfers  to  him  the  covenant  or  warranty  without  liability  upon  it  to 
anyone. 

Where  Grahtor  has  Conyeted  Lakd  with  covenant  of  warranty,  a  recon- 
veyance to  him  does  not  revive  the  obligation.  The  latter  conveyance  is 
made  either  with  or  without  covenant  or  warranty,  at  the  will  of  the 
grantor,  and  there  is  no  liabiliiy  resting  upon  him  unless  there  is  new 
covenants  or  warranty,  whereby  he  enters  into  new  obligations. 

The  opinion  contains  the  facts. 

Skinner  and  Marsh,  for  the  appellant. 

Brovming  and  Bushnell,  for  the  appellee. 

By  Court,  Beckwith,  J.  •  On  the  twenty-sixth  day  of  March, 
1857,  James  Brown,  James  B.  W.  Hinchman,  and  John  S. 
Loomis  conveyed  two  lots  of  land  to  Anton  J.  Lubbe  by  deed 
containing  a  general  covenant  of  warranty.  On  the  same  day, 
Lnbbe  conveyed  the  premises  in  fee  to  Newton  Flagg  in  tmst 
to  secure  the  payment  of  Lubbe's  two  promissory  notes  for 
$1,076,  payable  to  Brown,  Hinchman,  and  Loomis,  with  a 
power  of  sale  in  default  of  payment.  Under  this  power  of 
sale,  Flagg,  on  the  23d  of  March,  1859,  sold  and  conveyed  the 
premises  to  James  Brown,  who,  on  the  28th  of  the  same  month, 
conveyed  the  same  by  quitclaim  deed  to  Anton  J.  Lubbe,  who, 
qn  the  30th  of  April,  1862,  conveyed  the  same  by  quitclaim 
deed  to  the  appellee.  On  the  18th  of  October,  1856,  Hinch*- 
man  and  Loomis  executed  a  mortgage  of  the  premises  to  Calvin 
H.  Chadsey,  and  the  appellee  alleges  that  he  has  been  evicted 
by  the  foreclosure  of  this  mortgage.  The  suit  is  brought  by 
the  appellee  against  Brown,  Hinchman,  and  Loomis  for  the 
recovery  of  damages,  sustained  by  an  alleged  breach  of  their 
covenant  of  warranty,  occasioned  by  the  eviction.  Hinchman 
and  Loomis  were  not  served  with  process.  The  covenant  of 
warranty  passed  with  the  seisin  of  the  land  from  Lubbe  to 
Flagg,  and  from  him  to  James  Brown.    The  James  Brown  to 
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whom  Flagg  conveyed  will  be  presumed  to  be  the  person  who 
by  that  name  executed  the  conveyance  to  Lubbe:  2  Phill.  Ev. 
608;  Sewdl  v.  EvanSy  4  Q.  B.  626;  Roden  v.  Ryde,  4  Id.  62^ 
Simpson  v.  Dinvmorej  9  Mees.  &  W.  47.  The  appellant  having, 
before  any  breach  of  his  covenant,  became  reinvested  with  the 
seisin  which  he  conveyed,  and  which  he  covenanted  to  warrant 
and  defend,  his  obligation  in  this  regard  was  extinguished. 
The  estate  granted  by  him  ceased  upon  the  reconveyance,  and 
the  covenant  attendant  upon  the  estate,  and  only  co-extensive 
with  that,  was  extinguished  when  the  estate  ceased.  The  law 
does  not  allow  persons  to  become  assignees  of  their  own  obli- 
gations, and  when  an  obligation  is  transferred  to  an  obligor  by 
an  instrument  in  the  form  of  an  assignment,  instead  of  taking 
effect  as  such  it  operates  as  an  extinction  of  the  obligor's  lia- 
bility. The  liability  of  a  covenantor  upon  the  covenant  of 
warranty  now  in  use  is,  in  many  respects,  the  same  that  it  was 
under  the  old  charter  of  warranty,  out  of  which  the  nature  and 
incidents  of  the  present  covenant  are  derived.  The  acts  which 
extinguished  the  liability  of  the  warrantor  under  the  old  char- 
ter of  warranty,  should  have  the  same  effect  in  regard  to  the 
present  covenant  of  that  description.  The  rule  in  regard  to 
the  extinction  of  the  liability  of  a  covenantor  to  warrant  and 
defend  the  title  to  realty  does  not  differ  from  that  which  ob« 
tains  respecting  other  obligations. 

Notes,  bonds,  and  all  obligations,  when  assigned  to  the 
obligor,  are  extinguished  by  operation  of  law.  Coke,  in  his 
commentaries  upon  Littleton,  says  (see  sec.  743):  ''When  the 
warrantor  takes  back  an  estate  as  large  as  that  which  he  had 
made,  the  warranty  is  defeated;  because  he  cannot  warrant 
land  to  himself,  nor  be  an  assignee  of  himself."  Littleton  and 
his  illustrious  commentator  give  numerous  instances  of  the 
extinction  of  covenants  by  a  reconveyance  of  the  estate  to  the 
warrantor:  1  Shep.  Touch.  201;  Piatt  on  Covenants,  585. 

The  person  seised  of  the  estate  conveyed  always  had  the 
power  to  release  the  covenantor,  or  warrantor,  from  his  lia- 
bility before  the  covenant  or  warranty  was  broken.  As  the 
covenant  or  warranty  ran  with  the  land  until  a  breach,  the 
reconveyance  of  the  land  before  that  time  to  the  covenantor, 
or  warrantor,  transferred  to  him  the  covenant  or  warranty, 
without  liability  upon  it  to  any  one.  There  was  no  reason  for 
keeping  the  obligation  in  force  after  that  time.  The  covenant 
was  designed  to  secure  an  indemnity  to  the  grantee,  and  to 
those  claiming  under  him,  in  case  he,  or  they,  were  deprived 
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of  the  estate;  and  when  the  estate  was  leconveyed  to  the 
grantor  before  any  loss  was  sustained,  the  purpose  for  which 
the  covenant  was  used  was  consummated.  Inasmuch  as  a 
formal  release  could  not  be  executed  by  the  covenantor  to 
himself,  the  law  made  a  reconveyance  (under  such  drcum- 
stances)  operate  as  a  release.  A  subsequ^it  conveyance  of 
the  premises  did  not  revive  tiie  obligation.  Such  a  convey- 
ance was  made  either  with  or  without  warranty  or  covenants^ 
at  the  will  of  the  grantor;  and  there  was  no  liability  resting  on 
him,  unless  there  was  a  new  warranty  or  covenants,  whereby 
he  entwed  into  a  new  obligation.  Inasmuch  as  Hinchman 
and  Loomid  are  not  in  court,  it  is  unnecessary  to  define  their 
rights  or  liabilities.  We  are  of  the  opinion  tiiat  Brown's  liar 
bility  was  extinguished;  and  the  judgment  against  him  is  re- 
versed  and  the  cause  remanded. 
Judgment  reversed. 

Wbxbb  Wkkt  is  Szbvied  bt  Pabtt  Dbfutized  mr  SHSsm;  and  bearing 
the  same  name  aa  that  of  tha  plaintiff  in  the  aotion,  if  there  ia  no  eyidenoe  to 
the  contsary,  the  court  wiU  presnme  from  the  identity  of  names  that  the 
party  serving  the  writ  waa  the  plaintiff  in  the  action:  FUiku  ▼.  0*8vUivan,  79 
BL  626,  citing  the  principal  case. 

OovBNAifrr  OF  Wassaspty  Buns  with  Lavb:  Logan  y.  Mmdder^  33  Am. 
Dec.  338;  Brown  ▼.  StapUa^  48  Id.  604^  and  note  607;  BlaJhr  ▼.  Alien,  66  lod. 
411,  citing  the  principal  case. 

Wbbbb  Two  GoNYXT  WITH  Wabbahty,  and  the  grantee  recanveys  to 
one  of  them  with  warranty,  the  first  warranty  is  not  extingnished:  BtnuqfY. 
ffdnn,  13  Am.  Dea  167. 

Gbantbb  bt  Deed  CJoirrAiNiNa  Covxzf  aets  of  Wabbaett,  while  he  oqd* 
tinnes  to  be  the  owner  of  the  land,  may  release  the  covenants:  Broum  ▼; 
SiE^lea,  48  Am.  Dec  604. 

Contbxasob  and  Beoqevbzaecb  betwebe  Samb  Pabtxbb  extingoiahe* 
or  canoels,  by  operatian  of  law,  aU  ooYenants  contained  in  the  first  oonr 
Teyanoe,  and  no  action  can  be  maintained  thereon  by  the  grantee  in  the 
zeoonyeyaaoe,  or  by  his  assignst  Silverman  y.  Loo/nda,  104  HL  142;  citing  tiio 
principal 


NiOEEBsoiT  V.  Sheldon; 

ftt  XLOBQIB,  872.] 

Wbibx  DaDLABAHOE  nr  AssuioaiT  on  PBomasoBY  Koib  ooaots  speeiaUji 
on  the  note,  and  also  contains  the  common  counts,  a  general  demmier 
thereto  must  be  oyermled,  if  the  common  counts  are  good,  whateyer  ma j 
be  the  character  of  the  special  count. 

Pboeddbobt  Notb  18  EyiBKNOB;  under  the  common  counts  m  amrnnptUt  m 
the  assessmont  of  damages,  without  preying  any  consideratkni. 
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pBOMisaoBT  NoTB  REMAINS  Nbqoiiablk  when  the  following  i>ii<iit»"nA.i  claiud 
is  inserted:  "We  foiiheT  agree  that  if  the  above  note  is  not  paid  with- 
out suit,  to  pay  ten  dollars  in  addition  to  the  above,  for  attorney's  fee^** 
becanse  the  amount  to  be  paid  remaiijs  aboohitely  certain. 

The  opinion  states  the  facts. 
S.  P.  Shopej  for  the  appellants. 
O.  Barrerej  for  the  appellee. 

By  Court,  Bbbbsb,  J.  This  was  an  acticm  of  asmrnptit 
brought  on  a  promissory  note.  The  declaration  counts  spe- 
cially on  the  note,  and  contains  the  common  counts  for  money 
lent  and  advanced,  had  and  received,  paid,  laid  out,  and  ex- 
pended, and  for  goods  and  lands  sold  to  the  defendants  by  the 
plaintiff. 

To  the  declaration,  a  general  demurrer  was  interposed,  on 
which  the  court  gave  judgment  for  the  plaintiff  and  assessed 
the  damages. 

We  see  no  error  in  the  proceedings  of  any  character.  The 
common  counts  being  good,  whatever  may  be  the  character  of 
the  special  count,  the  demurrer  had  to  be  overruled.  The  note 
was  evidence,  under  the  common  counts  in  the  assessment  of 
damages,  without  proving  any  consideration:  BUderhach  v. 
Burlingamcy  27  111.  842. 

But  it  is  objected  that  the  note  sued  upon  was  not  negotiable 
under  the  statute.  This  objection  is  predicated  on  this  clause 
in  the  instrument:  ''  We  further  agree  that  if  the  above  note  is 
not  paid  without  suit,  to  pay  ten  dollars  in  addition  to  the 
above  fior  attorney's  fees.'' 

It  is  said  this  undertaking  destroys  the  instrument  as  a 
promissory  note,  since  it  requires  extrinsic  evidence  to  show 
that  the  note  was  not  paid  without  suit,  and  the  case  of  Lowe 
V.  Blissj  24  m.  168  [76  Am.  Dec.  742],  is  referred  to  in  support 
€f  the  objection.  In  that  case,  the  note  was  for  a  sum  of  money 
payable  at  the  Kankakee  Bank,  Kankakee,  Illinois,  value  re- 
ceived, with  current  rate  of  exchange  on  New  York.  This 
stipulation  for  current  rate  of  exchange  on  New  York  made 
the  amount  due  by  the  note  uncertain,  and  so  deprived  it  of  its 
negotiability.  But  the  amount  due  by  this  note  is  absolutely 
certain,  and  it  possesses  all  the  requisites  of  a  negotiable  in- 
strument under  the  statute:  Stewart  v.  Smithy  28  Id.  397. 
There  is  no  uncertainly  as  to  the  precise  sum  of  money  to  be 
paid  on  the  maturity  of  the  note:  Hought^m  v.  Francis^  29  Id. 
244. 
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The  plaintiff  does  not  declare  for  the  ten  dollars,  nor  was  it 
allowed  to  him  in  the  assessment  of  damages.  He  recovered 
only  the  principal  and  interest  due  upon  the  note. 

There  being  no  error  in  the  record,  the  judgment  must  be 
aflBrmed. 

Judgment  affirmed. 

Deuukbeb  to  Whole  Dsglaratioit,  one  connt  in  which  is  good,  most  be 
•oTermled:  Tinaman  v.  BeMdere  etc  E.  B,  Co.,  64  Am.  Dec.  415;  Mwin  ▼. 
Taulman,  81  IcL  508,  and  note. 

Note,  ADSosaiBnjTr  or,  nr  Evidxnob,  nnder  the  money  oomitB:  JIfaihewt 
▼•  Fogg,  44  Am.  Dec.  257;  Payne  y.  Cotui,  46  Id.  497,  and  note  498;  Dart  ▼. 
Sherwood,  76  Id.  228.  Ab  to  a  bill  of  exchange,  see  Farmers*  etc  Bank  y. 
Payne,  68  Id.  362.  When  the  ezecntion  of  the  note  is  proved,  it  is  sufficient 
evidence  nnder  the  common  money  counts  to  authorize  a  recoveiy  without 
proof  of  consideration:  Bos^)ergerv,  ScoU,  88  111.  478,  citing  the  principal  case. 

Note  Containino  CoNDmoN  is  Unkbgotiablb. — It  must  be  a  promise 
to  pay  absolutely  and  at  all  events.  Note  to  WooUey  v.  Sergeant,  14  Am. 
Dec  423;  fftibbard  v.  MoeeJy,  71  Id.  698.  For  instances  under  this  rule,  see 
Read  v.  McNulty,  78  Id.  467;  Lowe  v.  Blias,  76  Id.  742;  8mUh  v.  KendaU,  80 

Id.  sa 

NiCKSBSON  ff.  Baboook,  83  III.  374^  ia  decided  on  the  autharily  of  the 
principal  case. 
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rSS  iLUNOIfl,  416.1 

Corporation,  Public  of  Private,  possesses  and  oan  exercise  no  powers  other 
than  those  specifically  conferred  by  the  act  creating  it,  or  such  as  are  inci- 
dental or  necessaiy  to  carry  into  effect  the  purposes  for  which  it  was 
created. 

Power  to  Establish  and  Beqitlate  Markets  includes  power  to  purchase 
a  site  and  erect  the  necessary  buildings  and  staUs  upon  it,  and  when  pro- 
vided, to  adopt  such  rules  in  regard  to  it,  and  to  the  business  to  be  there 
transacted  as  may  be  deemed  reasonable  and  just. 

Market  is  Designated  Plage  in  Town  or  Citt  to  which  all  persons  can 
repair  who  wiah  to  buy  or  sell  articles  there  exposed  for  sale,  or  it  is  de- 
fined by  English  law  to  be  a  franchise  or  liberty  derived  from  the  crown, 
or  in  some  cases  held  by  prescription,  which  presupposes  a  grant  and  may 
bo  granted  to  a  public  body  or  a  private  person. 

Cit7  Authorities  mat  Adopt  Such  Regulations  in  regard  to  market 
within  its  limits  as  have  reference  to  the  preservation  of  peace  and  good 
order  and  the  health  of  the  city.  They  should  be  of  a  police  and  sanitary 
character,  and  an  attempt  by  color  of  regulation  to  restrain  trade  is  an 
abuse  of  power. 

Where  Lnirrs  of  Market  are  Spegiallt  Dehned  in  an  ordinance,  and 
embrace  but  a  portion  of  a  city,  the  regulations  prescribed  for  it  can  only 
operate  within  those  limits.  They  cannot  under  this  power  be  made  te 
extend  throughout  the  city. 
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Wksbb  MABxn  IB  EfiTABuaHED  BT  Ordihaitob  and  iti  Umiti  defined,  the 
power  of  the  city  oonacil  to  preacEibe  regolationB  for  ite  operation  withm 
thoae  limita  ia  plenary.  Bat  nnder  sach  power  the  regnlationa  oannot  be 
made  to  embrace  the  whole  city. 

POWBE  TO  Rbstbain  Hawksbs  AND  PXDDLXBS  from  naing  the  atreeta  of  a 
otty  for  poxpoeea  of  traffic  haa  nothing  to  do  with  the  power  to  regnlato 
a  market  ooonpying  bat  a  amall  portion  of  anch  city.  The  former  may 
be  regulated  under  the  power  to  present  noiaanoea. 

OcTT  OAHKOT  BT  Obdihanoi  ukdxb  Prbtext  of  regulating  a  market^  reatrain 
a  regular  merchant  from  aeUing  hia  goods  or  carrying  on  hia  lawful  trade 
in  the  dty  during  a  portion  of  each  day,  outaide  the  market  limita;  anoh 
a  regulation  would  be  in  reatraint  of  trade,  unreaaooable,  unjuat^  and 
▼Old. 

Gbt  mat  BT  ORDiHAKODi^  when  given  power  by  ite  charter,  prevent  the  keep* 
ing  on  hand  for  aale  decaying  vegetablea. 

Thb  opimon  contains  the  facts^ 
Yager,  for  the  plaintiff  in  error. 
OanibriUy  for  the  defendant  in  error. 

By  Court,  Bbeese,  J.  This  case  comes  before  this  court  on 
the  following  agreed  state  of  facts:  That  the  charter  of  the 
dty  of  Alton  provides  that  its  common  council  shall  have  the 
power  to  establish  and  regulate  markets;  that  the  council  did, 
in  pursuance  of  this  provision,  pass  an  ordinance  prohibiting 
during  market  hours  the  sale  of  vegetables  outside  of  the 
limits  of  the  market;  that  the  plaintiff  in  error  sold  vegeta- 
bles at  his  store  and  regular  place  of  business  during  market 
hours,  the  store  being  beyond  and  outside  the  limits  of  the 
market;  that  the  plaintiff  in  error  was,  at  the  time  of  so  sell- 
ing, a  regular  merchant  or  dealer  in  family  groceries  in  the 
dty  of  Alton,  and  that  the  vegetables  were  sold  at  his  store; 
and  it  was  further  agreed  that  such  sale  was  contrary  to  the 
provisions  of  the  ordinance. 

On  these  £&cts  the  court  below  found  for  the  city,  and  the 
record  is  brought  here,  where  it  is  insisted  by  the  plaintiff  in 
error  that  the  common  council  has  not  the  power,  under  the  city 
charter,  to  pass  the  ordinance  in  question,  and  that  the  same 
is  in  restraint  of  trade,  and  void. 

The  dty  contends  that  the  ordinance  is  not  in  restraint  of 
trade,  but  is  reasonable  and  proper,  as  being  in  regulation  of 
trade,  and  that  the  council  had  ample  power  to  pass  it. 

It  is  a  prindple  everywhere  riecognized,  that  a  corporation, 
public  or  private,  possesses  and  can  exerdse  no  other  iK>wer8 
than  fhoee  spedficiEdly  conferred  by  the  act  creating  it,  or  such 
as  are  inddental  or  necessary  to  carry  into  effect  the  purposes 
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for  which  it  was  created:  Trustees  ▼.  McCownd^  12  HI.  140;  2 
Kent's  Com.  298;  Mclntire  v.  Preston,  5  Gilm.  60  [48  Am.  Dec 
821];  Firemen's  Ins.  Co.  v.  JKy,  2  Cow.  709;  Angell  and  Ames 
on  Corporations,  85. 

The  power,  therefore,  to  establish  and  regulate  markets  in- 
cludes the  power  to  purchase  the  site  and  the  erection  of  the 
necessary  buildings  and  stalls  upon  it,  and,  when  provided,  to 
adopt  such  rules  in  regard  to  it,  and  to  the  business  to  be  there 
transacted,  as  may  be  deemed  reasonable  and  just. 

A  market,  says  Blackstone  (2  Bla.  Com.  37),  is  a  franchise 
or  liberty  derived  from  the  crown,  or  in  some  cases,  held  bj 
prescription,  which  presupposes  a  grant,  and  may  be  granted  to 
a  public  body  or  to  a  private  person. 

It  is  a  designated  place  in  a  town  or  city  to  which  all  per- 
sons can  repair  who  wish  to  buy  or  sell  articles  there  exposed 
for  sale,  and  in  some  cities  they  are  known  by  the  articles 
there  exposed  to  sale.  They  have  been  found  to  be  a  public 
convenience  when  properly  regulated.  Such  regulations  as 
the  city  authorities  may  adopt  in  regard  to  them  should  have^ 
and  generally  have,  reference  to  the  preservation  of  peace  and 
good  order  and  the  health  of  the  city.  They  should  be  of  a 
police  and  sanitary  character,  and  an  attempt  by  color  of  regu* 
lations,  to  restrain  trade,  is  an  abuse  of  the  power.  As  the 
limits  of  this  market  are  specially  defined  in  the  ordinance, 
and  embrace  but  a  portion  of  the  city,  the  regulations  pre- 
scribed for  it  can  only  operate  within  those  limits.  They  could 
not,  under  this  power,  be  made  to  extend  throughout  the  city, 
but  must  be  confined  within  the  market  limits.  The  facts  in 
this  case  show  that  the  plainti£f  was  a  regular  merchant,  do- 
ing business  in  the  city  outside  of  the  market  limits;  conse- 
quently, this  regulation  could  not  affect  him. 

When  a  market  is  established  under  such  a  power,  and  its 
limits  defined,  it  might  be  admitted  the  power  of  the  council 
over  it  to  prescribe  regulations  to  operate  within  those  limits 
was  plenary,  but  under  such  a  power  the  regulations  could 
not  be  made  to  embrace  the  whole  city. 

The  power  to  restrain  hawkers  and  peddlers  from  using  the 
streets  of  a  city  for  purposes  of  trafSc  has  nothing  to  do  with 
the  power  to  regulate  a  market  occupying  but  a  small  portion 
of  the  city.  That  may  be  arranged  under  the  power  to  prevent 
nuisancefl«c 

If  the  city  can,  by  ordinance,  restrain  a  merchant  from  sell- 
ing his  goods  outside  of  the  market  limits  during  a  portion  of 
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each  day,  it  might,  with  the  same  propriety,  require  all  flour 
to  he  sold  on  a  particular  lot,  all  high  wines  on  another,  and 
vegetables  and  grain  on  another.  No  one  will  deny  such 
regulations  would  be  in  restraint  of  trade,  and  therefore  void. 

The  argument  of  the  defendant  in  error,  that  the  health  of 
the  city  might  be  prejudiced  by  keeping  on  hand  for  sale  de- 
caying vegetables,  is  met  by  the  consideration  that  the  city 
council  have  abundant  power,  by  section  9  of  the  charter,  to 
provide  by  ordinance  against  this. 

We  have  examined  the  cases  referred  to  by  the  counsel  for 
the  city,  and  cannot  perceive  that  any  one  of  them  has  a 
direct  bearing  on,  or  application  to,  this  case. 

The  case  of  Wartman  v.  Philadelphia^  33  Pa.  St.  202,  was  an 
application  for  an  injunction  to  prevent  the  city  authoritieB 
from  demolishing  the  public  market-houses  on  High  Street, 
and  building  others  by  which  a  large  debt  would  be  entailed 
on  the  city.  The  court  decided  it  was  competent  for  the  legis- 
lature to  bestow  upon  the  authorities  of  the  city  this  power, 
and  in  the  opinion.  Chief  Justice  Black,  by  whom  it  was  de- 
livered, takes  occasion  to  descant  on  the  necessity  and  con« 
venience  of  markets,  without,  however,  expressing  any  opinion 
how  far  the  power  to  regulate  them  extended.  The  point  be- 
fore us  was  not  in  this  case.  The  case  in  7  Iowa,  104,  is  like 
this,  with  this  difference:  there  the  public  market  was  not 
confined  to  a  specified  district,  as  here.  The  court  was  not 
unanimous,  and  the  majority  base  the  opinion  on  Bush  v.  Sea- 
bury^  8  Johns.  418,  and  Village  of  Buffalo  v.  Webster^  10  Wend. 
100. 

The  case  of  Bush  v.  Seabury,  supra^  was  a  case  of  hawking, — 
peddling  meat  out  of  a  wagon, — and  the  ordinance  under 
which  the  defendant  was  convicted  expressly  prohibited  hawk- 
ing about  any  kind  of  beef,  pork,  etc.,  but  the  person  wishing 
to  sell  the  same  was  required  to  repair  to  the  public  market- 
bouse,  and  there  expose  the  same  for  sale.  The  act  of  the 
legislature  in  this  case  provided  that  the  trustees  of  the  village 
might  establish  such  rules  and  regulations  as  they  might, 
from  time  to  time,  deem  proper,  and  such,  in  particular,  as 
are  '^  relative  to  public  markets  "  within  the  said  village,  and 
relative  to  stands. 

The  case  of  Village  of  Buffalo  v.  WeUier^  eupra^  was  also  a 
case  of  "hawking  about  meats  within  the  bounds  of  the  cor- 
poration." 

The  case  of  Tovm  CowncU  of  Winnsboro  v.  Smart j  11  Rich. 
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651,  merely  decides  that  an  ordinance  prohibiting  the  sale  of 
butcher's  meat  within  the  corporate  limits  of  a  town,  except  at 
the  public  market,  is  not  in  restraint  but  in  regulation  of  trade. 

The  case  of  SkelUm  v.  Mayor  of  Mobile,  30  Ala.  540,  decides 
that  an  ordinance  prohibiting  "all  hawking  and  peddling 
about  the  Etreets  of  the  city,  of  meat,  game,  poultry,  vegeta- 
bles, or  any  other  article  or  commodity  usually  sold  or  vended 
in  the  market,"  is  not  unreasonable,  unconstitutional,  or  against 
oommon  right 

If  we  were  disposed  to  accord  in  the  conclusion  to  which  the 
court  arrived  in  this  case,  it  is  not  the  case  before  us.  The 
defendant,  in  the  case  we  are  considering,  was  a  regular  mer- 
chant and  trader  in  the  city  of  Alton,  the  sale  of  vegetables 
being  a  part  of  his  calling.  He  did  not  do  business  within  the 
limits  of  the  market,  but  outside  thereof,  and  it  seems  to  us 
was  protected  by  the  general  laws  of  the  state  in  the  un- 
molested pursuit  of  that  business,  and  we  think  the  power 
does  not  exist  in  the  city  council  to  restrain  him  in  his  lawful 
trade,  under  the  pretext  of  regulating  a  market  within  the 
bounds  of  which  he  did  not  transact  his  business.  Such  a 
regulation  is  in  restraint  of  trade,  unreasonable,  and  unjust. 

For  the  reasons  given,  the  judgment  must  be  reversed. 

Judgment  reversed. 

POWXB  TO  LnOT  AND  RbOULATB  ^IaIIKEIB   BT  OBDnfANCES.— This  lal^ 
Joot  has  been  treated  at  some  length  in  the  note  to  Bofnnaon  ▼.  Mayor  f^ 
Fmnklin,  34  Am.  Deo.  637»  63S,  and  see,  on  the  same  topic,  Bethwie  ▼.  Hvghea^ 
78  Id.  789,  and  note  793.    Judge  Dillon  states  the  rule  to  be,  that  *'th« 
states,  under  their  police  power,  may  delegate  to  mnnidpal  corporations  th« 
authority  to  establish  or  authorize  the  establishment  of  markets;  and  it  is 
oompetent  to  such  corporations,  under  proper  grants  of  power,  to  enact  ordi- 
nances forbidding  sales  and  purchases  of  marketable  articles  exoept  at  desig- 
nated market  places.    The  extent  of  the  power  possessed  by  a  particular 
ooipoiration  depends  upon  its  charter  ":  1  Dillon  on  Municipal  GoiporationSi 
8d  ed.,  sec  284;  Teideman's  Limitations  on  Police  Power,  312;  supported  by 
Fim Mwde^paUiy  ▼.  Cfuttkig,  4La.  Ann.  335;  CougoC y.  OUy  qfNew  Orleans,  16 
Id.  21;  Tata  v.  City  qf  MUwauhes,  12  Wis.  673;  Smith  y.  CUy  qf  Newbem,  70 
N.  0.  19.    In  Wartman  y.  OUy  qf  Philadelphia^  33  Pa.  St.  209,  Chief  Justice 
Black,  says:  "The  necessity  of  a  public  market,  where  the  producers  and 
oonsumers  of  fresh  provisions  can  be  brought  together  at  stated  times  for  ths 
purchase  and  sale  of  those  commodities,  is  yery  apparent.    There  is  nothing 
which  more  imperatiyely  requires  the  constant  supervision  of  some  authority 
which  can  regulate  and  control  it.    Such  authority  in  this  country  is  seldom, 
if  ever,  vested  in  individuals.    It  can  never  be  so  well  placed  as  when  it  is 
put  into  the  hands  of  the  corporate  officers  who  represent  the  people  imme- 
diately interested.    A  municipal  corporation,  comprising  a  town  of  any  con- 
•iderable  magnitude,  without  a  public  market  subject  to  the  regulation  of  Hi 
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own  local  aathoiitiegy  would  be  aa  anomaly  which  at  present  has  no  wrifitMio^ 
nmoog  na.    The  state  might  nndoabtedly  withhold  from  a  town  or  a  city  the 
li^t  to  regulate  ito  markete,  bat  to  do  so  wonld  be  an  act  of  mere  tyranny^ 
and  a  groaa  ▼irJation  of  the  principle  uniTeraally  conceded  to  be  jnat^  that 
crery  ooounnnity»  whether  lazge  or  amall,  shoold  be  permitted  to  conlxol  in 
their  own  way  i^  thoee  things  which  concern  nobody  but  themselYes.    The 
daily  sapply  of  food  to  the  pec^le  of  a  city  is  emphaticaUy  their  own  affiur. 
It  is  tme  that  the  persons  who  bring  provisions  to  the  market  have  also  a 
sort  of  interest  in  it^  but  not  snch  an  interest  as  entitles  them  to  a  voice  in  its 
regnlaticn.   The  laws  of  a  market  (I  am  now  using  the  word  in  its  largest  sense) 
are  always  made  by  the  persons  who  reside  at  the  plaoe^  and  that»  whether 
they  be  buyers  or  sellers.    It  is  therefore  the  common  law  of  Pennsylvania  that 
•very  nranicipal  corporation,  which  has  power  to  make  by-laws^  and  estabUah 
ardinanoes  to  promote  the  general  welfare  and  preserve  the  peace  of  a  town 
cr  city»  may  fix  the  time  or  places  of  holding  pablic  markets  for  the  sale  of 
food,  and  make  snch  other  regulations  conoeming  them  as  may  conduce  to 
the  public  interest.    We  take  this  to  be  the  true  rule,  because  it  is  necessary 
and  proper,  in  harmony  with  the  sentiments  of  the  people,  universaUy  pnu^ 
tioed  Jbj  the  town%  and  universally  submitted  to  by  the  reddents  in  the 
ooimtiy.''    The  reasoning  upon  which  the  above  doctrine  is  based  is  ably 
ahown  by  Taliaferro,  J.,  iu  C%  qf  New  Orkana  v.  Stqffbrd,  21  Am.  Bep.  666^ 
where  he  says:  "By  way  of  iUustrating  this  necessarily  existing  power  to 
regulate  the  number,  location,  and  management  of  markets,  take  the  city  of 
New  Orleans,  in  a  warm  climate,  located  in  a  low  district  of  country,  sur* 
rounded  by  marshes  and  swamps,  which,  in  the  hot  season,  under  favorable 
oonditions,  envelops  its  large  population  in  a  malarious  atmosphere.    Under 
such  circumstances^  the  danger  of  epidemics  becomes  imminent.    It  behooves 
the  city  anthorities  at  such  periods  to  be  on  the  alert  to  obviate  local  causes 
of  disease  within  the  limits  of  the  city.    Among  such  causes,  the  decay  of 
animal  and  vegetable  matter  is  a  prominent  one.    The  markets  must  there- 
fore, on  that  account,  be  strictly  attended  to,  and  such  measures  adopted  in 
regard  to  them  as,  in  the  judgment  of  the  proper  authorities,  the  publio 
health  may  require.    Suppose,  under  such  a  condition  of  things,  it  should  be 
found  neoeseazy,  as  a  sanitary  regulation,  to  reduce  the  number  of  markets^ 
to  abdiah  some  of  them,  and  thereby  avoid  their  becoming  causes  of  disease; 
suppose  the  lessee  of  a  publio  market  and  the  keeper  of  a  private  market 
should  find  the  markets  under  their  control  abolished,  dosed,  or  suspended, 
from  considerations  of  pubUc  security  and  benefit,  before  the  expiration  of 
the  time  for  whidi  their  licensee  were  to  continue,  — could  they  be  sustained 
by  law  in  a  demanH  to  bo  permitted  to  continue  and  keep  open  the  markets 
they  had  diarge  of  on  the  pretense  that  they  had  a  vested  right  to  keep  them 
open  7    Sordy  not  ....  We  presume  it  will  not  be  denied  that^  under  oir' 
cnmstanoes  of  peril  and  emergency,  the  law-maker  would  have  the  right  to 
aboliah  or  suspend  an  occupation  imperiling  the  public  safety.    Tins  power 
is  inherent  in  him.    He  may  exerdse  it  prospectively  for  prevention  as  wdl 
as  jnno  re  nata  for  immediate  effeob    It  is  within  his  discretion  when  to  exer- 
dse this  power;  and  persons  under  license  to  pursue  such  occupations,  as 
may,  in  the  public  need  and  interest^  be  afibcted  by  the  exerdse  of  the  police 
power,  embark  in  those  occupations,  subject  to  the  disadvantages  which  may 
result  from  the  exercise  of  that  power." 

Where  a  ciij  ordinance  authorises  the  commissioners  of  such  dty,  when 
they  deem  it  necessary,  to  vacate  or  discontinue  the  lease  or  hiring  of  sny  of 
ttis  stallj  of  a  market^  they  are  vested  with  an  absolute  discretion  in  the 
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matter,  limited  only  by  the  purpose  for  which  their  pow«ni  are  oodI eiTed,  — 
the  good  of  the  city:  OUyCotmcUqfOharkatony,  OoldamUh,  2  8]^9iBn,  42S.  So 
where  a  city,  deriTuig  power  from  its  charter,  pasaeBaa  ardiaaiioe  regnlaiu^ 
the  sale  and  occupatuni  of  stalls  in  certain  maxketi,  a  person  so  occupying  a 
stall  may  be  ejected,  fined,  and  imprisoned  for  non-conipliance  with  the  pro- 
Tidons  of  the  ordinance:  City  qf  Ihibuqm  ▼.  Ldbetp  11  Iowa,  407;  see  also 
CUy  qf  Dubuque  ▼.  Mitter,  11  Id.  684.  Agsin,  a  city  may,  by  ordinance,  pro- 
Tide  for  the  ejectment  of  any  person  ocenpying  a  taUe,  stand,  or  stall  in  a 
market,  without  the  consent  of  the  collector  of  the  rcFennes  thereof:  DomU 
▼.  Beofmbay,  15  La.  Ann.  377.  An  ordinance  may  impose  the  obllection  of  a 
certain  snm  from  parties  occupying  stands  in  a  market  place,  and  is  lawfn], 
and  may  be  enforced:  City  qf  OindmnaU  t.  Buckingham,  10  Ohio^  257.  Sndi 
snm  may  be  imposed  by  licenses  issaed  for  that  pnipose  under  an  ordinaneet 
Hatch  ▼.  Pendergatt,  15  Md.  251.  Or  an  ordinance  may  provide  for  the  leas* 
ing  of  market  stalla  at  public  auction  to  the  highest  bidder:  Woelpper  ▼•  City 
qf  Phihdeiphia,  38  Pa.  St.  203.  Where  a  city  is  authorized  by  its  charter  ta 
regulate  manner  and  place  of  selling  hay  within  its  limits,  an  ordinance  fcf^ 
bidding,  under  penal^,  the  exposmg  of  any  hay  for  sale,  in  certain  wards  of 
the  city,  without  first  having  such  hay  weighed,  and  complying  with  other 
provisions  of  the  ordinance,  is  not  unreasonable,  oppressive,  or  repugnant  to 
the  laws  or  constitution:  Tatet  v.  City  qf  Milwaukee,  12  Wis.  673.  But  an 
ordinance  which  requires  all  parties  selling  hay  and  other  produce  within  the 
city  limits  to  pay  a  certain  fee  is  unreasonable  and  void:  K^  v.  Mayor 
Aldermen  qf  Paterwn,  26  N.  J.  L.  298. 

Where  a  city  charter  empowers  it  to  prevent  huckstering  and  f( 
and  to  establi^  and  regulate  markets  and  market  places,  for  the  sale  of  pro- 
visions, etc.,  but  prohibits  the  assessment  of  any  charge  upon  persons  bring- 
ing provisions  to  the  markets  in  wagons,  etc.,  it  is  not  in  the  power  of  the 
city  council,  by  ordinance,  to  include  parties  as  hucksters,  who  do  not  fall 
within  the  ordinary  meaning  of  that  term,  and  an  ordinance  defining  a  huck- 
ster to  be  "any  person,  not  a  farmer  or  butcher,  who  shall  sell,  or  ofier  for 
sale,  any  commodity  not  of  his  own  manufacture,"  and  subjecting  such  party 
to  a  penalty,  is  in  conflict  with  law,  a  restraint  upon  trade,  and  void:  Mayt 
V.  City  qfCindnnaH,  1  Ohio  St.  268.  So  is  an  ordinance  requiring  a  huckster 
to  take  and  pay  for  a  license,  under  a  penalty,  when  it  does  not  appear  that 
prudence  requires  such  ordinance:  Dunham  v.  Trustees  qf  Rochester,  5  Cow. 
462.  The  power  to  establish  and  regulate  markets  by  ordinance,  carries  with 
it  power  to  shift  them  from  place  to  place,  when  the  necessities  or  convenience 
of  the  people  demand  it:  Wartman  v.  City  qf  PhUadeiphia,  33  Pa.  St.  202| 
OaU  V.  City  qfCineinnaU,  18  Ohio  St.  563.  A  dty  may,  by  ordinance,  r6gii>- 
late  the  sale  of  fresh  meat  within  the  city,  and  designate  the  place  or  places 
where  such  meat  may  be  sold:  City  qfSt.  Paul  v.  Colter,  12  Mich.  41;  Mayor 
qf  Rochester  v.  Rood,  Lalor's  Supp.  to  Hill  &  D.  146;  Trustees  qf  Rochester 
V.  Pettinger,  17  Wend.  265;  Bush  v.  Sedbury,  8  Johns.  418;  Peck  v.  City  qf 
Austin,  22  Tex.  261.  The  sale  of  such  meat  may  thus  be  limited  to  a  specified 
public  market:  Ash  v.  People,  11  Mich.  347;  Town  dmnal  qf  WvMuboro  v. 
Smart,  11  Rich.  551;  dty  qf  Brooklyn  v.  Cleves,  Lalor's  Supp.  to  Hill  &  D. 
231. 

CoBFORATXOH  GAif  EzEBOiss  ONLY  StTOH  PowxBS  as  are  given  it  in  plain 
words  in  its  act  of  incorporation,  or  such  as  are  given  by  necessary  impUoac 
tion:  CommomoeaUh  v.  Erie  etc  R.  R,  Co.,  67  Am.  Dec  471;  Abby  v.  BUbtps, 
72  Id.  143;  Bardsloum  etcR.R.Co.  v.  Metcalfe,  81  Id.  541,  and  notes  to  theat 
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Qrdinakoi  PaoBiBiXDra  Hawxiho  ast>  PsPDLma  about  rtreets  of  a  <Aty 
<d  articles  usually  sold  in  markets,  is  not  nnoonstitational:  Sheldon  v.  Mapcr 
i^MobOe,  68  Am.  Dec  143,  and  note  144. 

FowxB  OF  Cirr  to  Bnaot  SAirrrAsr  RBOULAnoire:  OUif  qf  SL  PmU  t. 
LaUOer^  72  Am.  Deo.  89»  and  note  97. 


Downs  v.  Jaqkson. 

[88  lUJJIOIs,  484.1 

SMn  Faiovxb  1IU8T  BzDMXEATB  the  otfaer  ittm,  a  mdety  ol  a  Joint  debt 
No  act  falling  short  of  a  oooiplete  exaneration  of  one  partner  and  hit 
property  from  so  mnch  of  the  liability  as  he  is  entitled  to  be  exonerated 
irom,  will  operate  as  a  dischazge  of  the  other  from  his  obligation  in  tbal 


fliui  nr  Miflss  ov  LAims  belonging  to  partnen  in  severalty  for  the  dis- 
charge of  a  joint  partnership  debt  does  not  disohazge  any  part  of  the 
property  sold  nor  the  parties  from  their  respeotire  duties,  namely,  to 
each  pay  a  moiety  of  the  debt. 

Wbrb  THSBi  18  Salb  bn  ICAflsoi  of  lands  belonging  to  partaiers  in  ser- 
enity to  disofaBrge  a  joint  partnership  debt^  neither  can  obtain  a  dis- 
cfaacge  of  his  property  withoat  paying  the  whole  amoont  of  the  pnrohMe 
money  with  interest^  and  each  of  them  has  the  same  right  after  the  sale, 
within  the  time  allowed  to  redeem  the  lands  for  that  purpose  as  he  had 
before  that  time  to  pay  the  debt  to  disohazge  himself  from  personal  lia- 
bility. 

Wbbbi  Lahsb  Owhxd  bt  FAsmEBS  BV  SsTXRALTT  are  sold  tn  mane  undav 
eorecutian  to  discharge  a  partnership  debt^  and  one  of  the  partners  re- 
deems the  lands,  he  is  entitled  in  equity  to  recover  from  the  other  one 
moiety  of  the  money  paid  by  him  with  interest  thereon  from  the  time  of 
its  payment. 

OmoB^umMJOXD  hat  bi  Skf  onr  man  action  at  law. 

SqUTiiT  WILL  vox  Bit  onr  mere  crosaKiamanda. 

The  opmion  states  the  facts. 

Henry  and  Bead^  for  the  plaintiff  in  errar. 

MovlUmj  for  the  defendant  in  error. 

By  Coorty  Beckwith,  J.  This  was  a  bill  in  chancery  for 
ccntribution  and  a  set-off  The  parties  were  partners  sharing 
profits  and  losses  equally  in  the  manufacture  and  sale  of  fur- 
nitore  for  one  year,  ending  Noyember  22, 1860,  when  the  co- 
partnership was  dissolved,  and  the  plaintiff  in  error  bought 
the  interest  of  the  defendant  in  error  in  certain  furniture  be- 
longing to  the  firm,  and  gave  his  notes  therefor,  a  part  of 
irhich  were  paid,  but  upon  the  remainder  there  was  due  at  the 
<ximmencement  of  the  suit  about  two  hundred  dollars.  At  the 
time  of  said  dissolution,  the  firm  was  indebted  to  Boundy, 
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Chabin,  &  Ca,  in  the  sutD  of  about  four  hundred  dollars,  upon 
which  indebtedness  a  judgment  was  rendered  in  April,  1861. 
An  execution  was  afterwards  issued  thereon  and  satisfied  by  a 
sale  en  masse  of  certain  lands  belonging  to  the  parties  sever- 
ally.   On  the  first  day  of  January,  1862,  the  plaintiff  in  error 
redeemed  from  the  sale  by  paying  to  the  purchaser  the  amount 
of  his  bid  with  interest,  for  which  he  gave  a  receipt  upon  the 
back  of  the  certificate  of  sale,  which  he  delivered  to  the  plain- 
tiff in  error.    In  the  spring  of  1863,  the  parties  had  a  settle- 
ment of  all  their  copartoership  matters  except  the  claim  of  the 
plaintiff  in  error  to  be  repaid  one  half  of  the  amount  paid  by 
him  to  redeem  said  lands,  and  the  balance  due  upon  said 
notes.    The  plaintiff  in  error  by  the  present  suit  seeks  contri- 
bution for  a  moiety  of  the  sum  paid  by  him,  and  a  set-off  of 
the  same  against  the  amount  due  upon  his  notes.    The  liabil- 
ity of  the  parties  to  Roundy,  Ghabin,  &  Co.,  was  a  joint  one, 
and  it  was  the  duty  of  each  party  to  exonerate  the  other  fi^m 
a  moiety  of  it.    No  act  falling  short  of  a  complete  exoneration 
of  the  one  party  and  his  property  from  so  much  of  the  liabilitj 
as  he  was  entitled  to  be  exonerated  from,  will  operate  as  a  dis- 
charge of  the  other  party  from  his  obligation  in  that  regard. 
The  sale  en  masse  of  the  lands  of  the  defendant  in  error  with 
those  of  the  plaintiff  in  error  did  not  discharge  any  part  of 
the  property  sold,  nor  the  parties  from  their  respective  duties. 
Neither  party  could  obtain  a  discharge  of  his  property  without 
paying  the  whole  amount  of  the  purchase-money  and  interest^ 
and  each  of  them  had  the  same  right  after  the  sale,  within  the 
time  allowed  by  law,  to  redeem  the  lands  for  that  purpose,  ae 
he  had  before  that  time  to  pay  the  debt  to  discharge  himself 
from  personal  liability.    The  sale  may  have  been  irregulari 
and  for  that  reason  might  have  been  set  aside,  but  setting  aside 
the  sale  would  have  revived  the  debt;  and  we  are  unable  to 
discover  any  satisfactory  reason  for  requiring  the  plaintiff  in 
error  to  make  the  charge  upon  his  property  a  personal  debt 
against  the  defendant  in  error  and  himself,  before  satisfying  it 
The  law  does  not  require  acts  to  be  done,  where  there  is  no  con- 
ceivable object  to  be  gained  by  doing  them.    In  the  present 
case,  the  right  to  contribution  is  founded  upon  the  duty  of  ex- 
oneration.   The  plaintiff  in  error  has  been  compelled  to  pay 
money  to  exonerate  his  property  from  a  liability;  a  moiety  of 
which  he  ought  to  have  been  exonerated  from  by  the  defend- 
ant in  error.    The  lands  were  discharged  from  the  sale  by  the 
purchaser's  accepting  the  redemption  money.  The  statute  pre- 
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yidicg  a  rjode  .;f  evidencing  the  redemption  may  be  enforced 
by  an  srpyropr.f^ie  remedy,  but  a  compliance  with  its  provisions 
is  not  a  condition  precedent  to  the  assertion  of  the  right  of 
plaintiff  in  error  to  contribution.   The  court  below  should  have 
rendered  a  decree  in  fiEivor  of  the  plaintiff  in  error  for  the  one 
half  of  the  sums  paid  by  him,  with  interest  thereon  from  the 
time  of  its  payment,    llie  plaintiff  in  error  was  not  entitled 
to  the  set-off  claimed  by  the  bilL    There  was  no  proof  of  the 
insolvency  of  the  defendant  in  error,  nor  of  any  special  equity 
requiring  the  set-off  to  be  made.     The  demands  were  not 
necessarily  connected  with  each  other;  that  of  the  plaintiff  in 
error  arose  out  of  the  contract  of  partnership;  that  of  the  de- 
fendant in  erroT  from  the  sale  of  certain  furniture,  and  there 
was  no  understanding  between  the  parties  that  the  one  demand 
should  be  'jet  off  against  the  other.    They  were  mere  cross- 
demands.    The  obligation  of  the  plaintiff  in  error  was  to  pay 
his  notes  w>.en  they  became  due,  without  reference  to  the  affairs 
of  the  pc*rAnership;  and  there  is  no  equity  shown  for  blending 
the  two  matters  together,  contrary  to  tiie  agreement  of  the 
parties.    The  demand  of  the  plaintiff  in  error  was  a  legal  one, 
and  might  have  been  set  off  at  law,  in  action  upon  the  notes: 
CoUyer  on  Partnership,  sec.  288.    It  is  well  settled  that  courts 
of  equity  will  not  set  off  mere  cross-demands:  Bawwm  v.  8amr 
udj  1  Craig  <fe  P.  161. 

The  decree  of  the  court  below  wiU  be  reversed,  and  the  cause 
remanded. 

Decree  reversed. 

Bach  Pabtnxb  is  Briiilkd  io  ItiflAitP  the  cnlize  pwlufliihip  property 
M  held  for  his  mdemity  for  the  payment  of  Joint  dehtii  To  tUfl  end,  he  has 
A  lien  on  the  partnenhip  property;  Amoid  v.  WakuoHghlp  80  Am.  Dea  448^ 
and  note  45S,  456.  » 

EqUAUTT  among  PaSTNEBS— PaBIENXE'b  LuN  UFOV  PABnOBSHZF  JjAJXDBt 

WiUkau  ▼.  Loot,  73  Am.  Bea  191,  and  note. 

Right  or  Pabtioeb  to  Ck)imiiBunov  from  oopartner  upon  payment  of 
whole  of  firm  debt:  Lawrmee  ▼.  Chrk,  86  Am.  Deo.  183. 

SET-onr  DC  EQurrr:  See  Lodtwood  t.  Bechokh,  72  Am.  DeOi  60|  Let  v.  Lee, 
76  Id.  681,  and  note  684. 

Snr^rr  at  Law:  See  MUbrnnr.  Gugfkar,  60  Am.  Deo.  681|  Ihrir*  8ken 
wood;  76  Id.  S28L 
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LiGHTNBE   U    STBINAaBL. 
[8S IUXV0I8,  fiia] 

liunr  or  Hahdb  or  Smoun;  paid  him  <m  the  redemption  of  lande  abld  on 
ezeontioD,  oannot  be  attaohed  as  the  property  of  the  plaintiff  in  the  eze- 
cntioD.  Bat  a  smpliia  remaining  in  the  handa  of  the  aheriff  after  aatia- 
tymg  plaintiif 'a  flzecntimi  ia  liable  to  the  gamiahee  pzoceaa. 

liMsr  nr  HANDa  or  Sbsbiff,  coUeeted  on  ezecatiooy  ia  in  the  enatody  of 
the  ItMf  and  ia  not  the  property  of  the  ezecatioa  plaintiff  nntil  paid  over 
to  ^twy 

SBDOir  OAjmar  bx  Orabosd  oh  OABxnsHKB  Pboohb  in  reapeot  to  any 
mon^  or  property  held  by  him  in  virtne  of  anthoEity  derived  from  law. 

QnnaiB  Hau>nfo  Monr  Mibblt  am  Aqskt  or  Law  ia  not  aobjeet  to 
gamiahee  proceaa.  Bat  if  anything  anaea  to  change  thia  relation  from 
an  official  to  a  peraonal  obligation,  he  then  beoomea  amnnaHw  to  audi 


Debt.    The  opinion  oontains  the  tacts. 

Browning  and  Bushnelly  for  the  plaintiff  in  error. 

BueUey,  Wentwarthf  and  Matey ^  tor  the  defendants  in  error. 

By  Court,  Bbbbbe,  J.  The  question  presented  by  ihis  rec- 
ord is,  Is  a  sheriff,  under  the  attachment  laws  of  this  state,  lia- 
ble to  a  garnishee  process,  for  moneys  in  his  hands  collected 
as  sheriff? 

The  merits  of  the  question  can  be  fully  ascertained  by  the 
instructionB  asked  on  both  sides,  and  the  disposal  of  them  by 
the  court 

The  plaintiff  asked  the  court  to  give  the  following  instruc* 
tions:  — 

If  the  jury  believe  from  the  evidence  in  this  case  that  the 
writ  of  attachment  issued  in  this  case  was  duly  served  on  John 
Steinagel,  as  gamidiee  herein,  before  the  said  Richard  A.  Un- 
cer  assigned  and  delivered  to  the  said  Charles  S.  Lips  the  cer- 
uficate  of  purchase,  mentioned  in  the  answer  of  said  Steinagel, 
filed  herein,  they  will  find  a  verdict  for  the  plaintiff. 

If  the  jury  believe  from  the  evidence  in  this  case  that  the 
said  Richard  A.  Unger  assigned  and  delivered  to  the  said 
Charles  S.  Lips  the  certificate  of  purchase  mentioned  in  the 
answer  of  said  Steinagle,  garnishee  herein,  before  the  writ  of 
attachment  issued  in  this  case  was  served  on  the  said  John 
Steinagel,  as  such  garnishee,  yet,  if  they  also  believe  from  said 
evidence  that  the  said  Unger  so  assigned  said  certificate  of 
purchase  to  said  Lips,  without  any  good  or  valuable  considera- 
tion whatever  therefor,  they  will,  in  that  case,  find  a  verdict 
for  the  plaintiff. 
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That  even  if  the  jury  believe  from  the  evidence  in  this  case 
that  the  said  Robert  Barth  paid  to  the  said  John  Steinagel, 
then  sheriff  of  Adams  County,  at  the  time  of  said  payment,  the 
moneys  in  question  in  this  case,  as  judgment  debtor,  to  redeem 
from  the  sale  mentioned  in  the  said  Steinagel's  answer  herein, 
and  within  twelve  months  from  the  time  of  said  sale,  under 
the  laws  of  Illinois,  still  such  payment  to  said  Steinagel,  while 
sheriff  as  aforesaid,  would  not  prevent  the  said  moneys  or  the 
avails  thereof  from  being  legally  liable  to  be  garnished  in  the 
hands  of  said  Steinagel  by  the  plaintiff  or  any  attaching  cred- 
itor of  said  Unger,  provided  the  said  moneys  or  the  avails 
thereof  in  the  hands  of  the  said  Steinagel  belonged  to  said 
Unger  at  the  time  the  said  Steinagel  was  summoned  as  a  gar- 
nishee in  this  case;  and  if  the  jury  believe  from  the  evidence 
in  this  case  that  at  the  time  the  said  Steinagel  was  summoned 
as  a  garnishee  in  this  case  he  had  in  his  hands  the  said  money, 
or  the  avails  thereof,  for  the  said  Unger^  and  that  the  same,  or 
the  avails  thereof,  belonged  to  said  Unger,  they  will  find  a  ver- 
dict for  the  plaintiff. 

The  defendant  asked  the  following: — 

At  the  instauce  of  the  garnishee,  John  Steinagel,  the  court 
instructs  the  jury  that,  under  the  laws  of  this  state,  money 
paid  to  and  received  by  a  sheriff,  in  his  official  capacity  aa 
such  sheriff,  for  the  purpose  of  redeeming  land  from  sale  on 
execution,  is  not  liable,  while  in  the  hands  of  such  sheriff,  to 
any  process  of  garnishment,  and  if  the  jury  believe  from  the 
evidence  in  this  case  that  the  money,  in  respect  to  which  the 
garnishee,  John  Steinagel,  has  been  garnished  in  this  suit,  was 
paid  said  Steinagel,  as  sheriff  of  Adams  County,  Illinois,  by 
one  Robert  Barth,  for  the  purpose  of  redeeming  a  tract  of  land 
in  said  county  from  a  sale  thereof,  as  the  property  of  said  Barth, 
made  by  a  former  sheriff  of  said  county,  on  an  execution  against 
said  Barth  and  one  Anglerodt,  and  that  said  Steinagel,  at  the 
time  of  receiving  said  money,  was  sheriff  of  said  Adams  County, 
and  received  said  redemption  money  as  redemption  money  for. 
the  redeeming  of  said  tract  of  land  from  the  said  sale  on  exe- 
cation,  they  will  find  the  issue  for  the  garnishee. 

The  instructions  asked  by  the  plaintiff  were  refused,  and 
that  asked  by  the  defendant  was  given,  and  on  this  ruling  the 
errors  are  assigned. 

The  money  in  the  hands  of  the  sheriff  was  money  paid  him 
on  the  redemption  of  certain  lands  which  he  had  sold  on  an 
ezecatiooi 
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• 
This  court  has  decided  in  Reddieh  v.  Smithy  8  Scam.  451, 

that  money  in  the  hands  of  a  sheriff  collected  on  execution 
cannot  be  attached  as  the  property  of  the  plaintiff  in  the  exe- 
cution, because  the  money  is  in  the  custody  of  the  law,  and 
subject  to  the  control  of  the  court  firom  which  the  execution 
issues;  and  because,  to  allow  it  to  be  done,  might  bring  differ- 
ent tribunals  into  collision,  and  cause  much  embarrassment  to 
officers  concerned  in  the  execution  of  final  process.  The  same 
doctrine  is  held  in  the  case  of  Wilder  y.  Bailey ,  3  Mass.  289; 
in  Dawson  v.  Holcorriby  1  Ohio,  275  [13  Am.  Dec.  618];  and 
Ro88  v.  Clarke  J  1  Dallas,  354;  Marvin  y.  Hawleyy  9  Mo.  382 
{43  Am.  Dec.  547].  The  specific  money  in  the  hands  of  the 
sheriff  is  held,  in  these  cases,  not  to  be  the  property  of  the 
plaintiff  in  the  execution  until  paid  oyer  to  him. 

In  Pierce  v.  Carleton,  12  111.  358  [54  Am.  Dec.  405],  this 
court  recognized  the  doctrine  of  these  cases,  but  held  that  a 
surplus  remaining  in  the  hands  of  the  sheriff,  after  satisfying 
the  plaintiff's  execution,  was  liable  to  the  garnishee  process. 
And  the  reason  giyen  is,  when  the  amount  due  on  the  judgment 
is  returned  into  court  or  paid  oyer  to  the  plaintiff,  the  execu- 
tion has  accomplished  its  office,  and  if  there  is  a  surplus,  it  is 
the  duty  of  the  officer  to  pay  it  oyer  to  the  defendant.  It  is 
not  strictly  in  the  custody  of  the  law,  but  the  officers  hold  it 
as  so  much  money  had  and  receiyed  for  the  use  of  the  defend- 
ant. The  same  doctrine  was  held  in  the  case  of  Jaquett  y. 
Palmer,  2  Harr.  (Del.)  144;  King  y.  ifoore,  6  Ala.  160  [41  Am. 
Dec.  44] ;  Tucker  y.  Atkinson^  1  Humph.  300  [34  Am.  Dec  650] : 
Watson  y.  Toddy  5  Mass.  271;  Crane  y.  FreesCy  16  N.  J.  L.  805; 
Hurlhert  y.  Hicksy  17  Vt.  193  [44  Am.  Dec.  329];  Woodbrid^ 
V.  Morscy  5  N.  H.  519;  Fieldhouse  y.  Crafty  4  East,  510;  Clymer 
y.WUliSy  3  Gal.  363  [58  Am.  Dec.  414];  First  y.  MiUer,  5  Bibb, 
311;  Dubois  y.  DuboiSy  6  Cow.  494. 

It  is  contended  by  the  plaintiff  in  error  that  this  case  of 
Pierce  y.  Carletony  12  111.  358  [54  Am.  Dec.  405],  is  authority  for 
the  instructions  asked  for  by  him,  and  supports  the  yiews  he 
has  addressed  to  the  court,  and  this  because  the  sheriff  is  not 
required  to  bring  the  redemption  money  into  court,  and  that 
it  is  in  no  sense  in  the  custody  of  the  law,  nor  has  the  court 
•any  control  oyer  it  in  his  hands,  nor  can  different  courts  be 
brought  into  collision  in  respect  to  it,  nor,  if  garnished,  can 
•any  delay  or  inconyenience  be  thereby  created  in  the  settle- 
ment by  an  officer  under  final  process.  It  is  said  the  sole  duty 
of  the  officer  is  to  pay  the  money  oyer  to  the  purchaser. 
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In  this  argument  the  facts  seem  to  be  lost  sight  of  that  the 
sheriff  receives  this  money  as  an  officer  of  the  law,  and  is 
amenable  to  the  law  to  account  for  it.  His  authority  to  receive 
U  is  derived  directly  from  the  statute.  He  is  the  mere  agent 
€f  the  law  discharging  a  duty  and  a  trust  which  arise  alone 
from  the  statute,  and  not  from  any  contract  with  or  trust 
leposed  by  the  judgment  debtor  or  any  of  the  parties  to  the 
judgment  or  sale.  As  to  this  money,  the  sheriff  is  amenable 
to  the  summary  jurisdiction  of  the  court,  and  on  a  proper  case 
made  there  may  be  required  to  produce  the  money  in  court. 
His  duty  in  regard  to  the  receipt  of  money  on  the  redemption 
of  land  sold  by  him  on  an  execution  arises  out  of  the  execu- 
tion; and  until  he  has  discharged  it  in  all  its  parts,  and  in  its 
whole  extent,  he  must  be  held  to  be  under  the  control  of  the 
court.  It  is  not  like  the  case  where  he  has  collected  of  a  de- 
fendant more  money  than  the  execution  demanded.  There, 
in  such  case,  as  was  held  in  Pierce  v.  CarleUm^  12  III.  358  [54 
Am.  Dec.  405],  the  money  belonged  to  the  defendant,  which 
the  sheriff  was  bound  to  pay  over  to  him  immediately.  Here 
the  money  is  subject  to  the  final  disposition  of  the  court  out  of 
which  the  execution  issued. 

We  think  the  true  rule  in  such  case  is,  that  where  the  sheriff 
derives  his  authority  from  the  law,  he  must  exercise  it  accord- 
ing to  the  rules  of  law.  So  situated,  public  policy  requires  he 
should  not  be  charged  on  garnishee  process  in  respect  of  any 
money  or  property  held  by  him  in  virtue  of  that  authority;  as 
such,  it  is  in  the  custody  of  the  law :  Drake  on  Attachments,  506, 
c  21,  and  cases  cited. 

From  the  authorities  we  deduce  the  principle  that  whenever 
an  official  holds  money  merely.as  the  agent  of  the  law,  he  can- 
not be  subject  to  the  process;  but  if  anything  arises  to  change 
this  relation  from  an  official  obligation  to  a  personal  liability, 
then  he  would  become  amenable  to  this  process. 

In  every  view  we  have  been  able  to  take  of  this  case,  we  can 
tee  nothing  which  should  render  the  sheriff  amenable  to  this 
process.  The  money  was  in  the  custody  of  the  law,  and  no 
demand  of  it  was  ever  made  by  the  party  entitied.  The  sheriff 
was  but  in  the  discharge  of  his  duty  in  holding  it.  The  cir- 
euit  court  properly  instructed  the  jury  on  all  the  points  made, 
and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 

Movir  nr  Hahds  ov  Sjukuv,  eolleeted  under  exeeatiooy  ii  not  sabjaol  to 
itl^ihmwnt  or  guniohniflDi  m  »  debt  due  to  the  plaintiff  in  enontioiiy  Imt 
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is  in  the  custody  of  the  law  until  finally  and  pn^erly  disposed  of:  Cflymer  ▼. 
WiBi$,6SAm.  Dec  414,  endnote;  EiUr.  La  Crosae  etc  B.  B.  Co.,  SO  Id,  ISi^ 
and  note  786;  Zachoche  ▼.  People,  62  IlL  129,  citing  the  principal  case. 

SuBFLUB  MomETS  RxKAiNiNO  IN  Hakdb  OF  Shsbiff  after  satisfaction  of 
the  ezeoation  are  subject  to  attachment  or  garnishment:  Tucker  v.  Atkimon, 
84  Am.  Deo.  660;  Gng  ▼.  Moore,  41  Id.  44;  Pierce  v.  Carleton,  64  Id.  406,  and 
notes  to  these  cases. 

Monet  ts  Custody  of  Law  cannot  bx  Attaghbd:  Bowden  y.  SdiaM, 
€3  Am.  Dec  170,  note  180. 

Sheriff  gannot  be  Garnished  as  debtor  of  plaintifiF  where  he  luuKooUeoted 
money  for  him  on  an  execution:  Mairvin  v.  Hanoley,  43  Am.  Dec  647,  and  note 
660.  Money  in  the  hands  of  a  sheri£f  or  other  officer  collected  and  held  by 
him  by  virtue  of  his  office,  is  in  the  custody  of  the  law,  and  not  subject  to 
garnishee  process:  WaJah  ▼.  fforine,  34  HL  243;  TrieM  ▼.  OoOmm,  64  Id.  378; 
Weaver  v.  Dame,  47  Id.  237.  But  if  anything  arises  to  change  his  liability 
from  an  official  to  a  personal  one,  he  is  then  amenable  to  such  process:  Weaver 
▼.  Dame,  eupra;  Triebel  v.  OoBmm,  euprcu  Money  in  the  hands  of  the  sheriff 
collected  on  the  redemption  of  lands  sold  under  execution,  is  not  subject  to 
garnishment:  JliUUeon  ▼.  Fkk,  43  Id.  117,  all  citing  the  prineipal  case 


COOLEY   V.   WiLLARD. 
[84  Illinois,  68.] 

General  Agbnot  to  Loan  Monet  and  Take  Sboubitt  fob  itb  Patxent 
doeenot  imply  an  agency  to  collect  money. 

Aoenot  of  Person  to  Ck>LLBcrr  Monet  is  not  to  be  Inferbed  from  Fact 
of  his  loaning  money  of  his  principal  and  taking  a  note^  a  power  of 
attorney  to  confess  judgment^  and  a  deed  of  trust  as  security;  and  the 
fact  that  he  has  reoeiyed  installments  of  interest  from  the  debtor,  and 
paid  them  to  the  creditor,  is  as  much  evidence  that  he  was  in  this  respect 
the  agent  of  the  debtor  as  of  the  creditor;  and  therefore  the  payment  of 
the  note  to  such  person  by  the  debtor  is  at  his  peril,  and  if  the  money  is 
not  paid  to  the  holder  of  the  note,  equity  will  not  enjoin  the  collection 
of  a  judgment  confessed  on  the  note. 

Debtor  Who  Path  Monet  to  Person  not  Adthobized  to  Rbcjbiye  Ii; 
and  without  inquiry  into  his  authority,  must  bear  the  loss  if  such  person 
appropriates  the  money  to  his  own  use 

Bill  in  chancery  by  Cooley  against  Willard  and  the  sheriff^ 
Leach,  to  enjoin  the  collection  of  a  jndgment  confessed  by 
virtne  of  a  power  of  attorney  against  Cooley,  and  in  fiEivor  of 
Willard.  At  the  hearing,  a  decree  was  rendered  dissolving 
the  injunction,  and  dismissing  the  bill.  The  complainant 
appealed.    The  opinion  states  the  case. 

Snapp  and  BreckenHdgey  for  the  appellant. 

Oeorge  F.  Bailey^  for  the  appellee. 
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By  Court,  Walk£b,  C.  J.  This  bill  was  exhibited  to  enjoLD 
ihe  collection  of  a  judgment  upon  a  note  alleged  to  have  been 
previously  paid,  and  to  compel  the  note  and  deed  of  trust 
given  to  secure  its  payment  to  be  surrendered  to  complainant. 
It  appears  that  Paschal  Woodward,  acting  for  appellee,  loaned 
to  appellant  the  money,  took  his  note,  with  a  power  of  attor- 
ney to  confess  a  judgment  in  case  of  a  default  in  its  payment, 
and  also  a  deed  of  trust  on  real  estate  as  security  for  the  sum 
thus  loaned.  It  likewise  appears  from  the  evidence  that  ap- 
pellant paid  the  several  installments  of  interest,  as  they  fell 
due,  to  Woodward,  who  paid  them  to  appellee,  who  indorsed 
fhem  ui)on  the  note  as  paid  by  the  hands  of  Woodward.  Ap- 
pellant, at  the  maturity  of  the  note,  paid  the  entire  sum  neces- 
sary for  its  satisfaction  to  Woodward,  who  agreed  to  get  the 
note  and  deliver  it  to  him.  But  he  never  did,  nor  did  he  pay 
the  money  to  appellee. 

There  is  no  proof  that  Woodward  was  authorized  to  receive 
this  money,  but  that  was  attempted  to  be  shown  by  proof  that 
he  was  appellee's  general  agent.  The  witness,  S.  W.  Wood- 
ward, testified  that  it  was  his  impression  that  Paschal  Wood- 
ward loaned  and  collected  money  for  appellee  in  numerous 
instances.  He  was,  however,  only  able  to  give  the  names  of 
persons  to  whom  he  had  loaned  money,  but  could  name  no 
person  of  whom  he  had  made  collections,  except  appellant. 
Appellee  denies  such  authority  by  his  answer,  and  we  think 
this  evidence  fails  to  establish  such  authority.  It  may  show 
a  general  agency  to  loan  money  and  take  securities  for  its  pay- 
ment, but  not  to  collect  for  appellee.  The  fact  that  he  received 
the  money  of  appellant  and  paid  it  to  appellee  is  as  much 
evidence  that  he  was  the  agent  of  the  former  as  the  latter. 

Nor  can  it  be  inferred,  because  the  power  of  attorney  and 
the  deed  of  trust  were  given  to  Woodward,  that  he  was  em- 
powered to  collect  the  money.  Such  is  not  claimed  to  be  the 
effect  of  such  instruments,  unless  it  is  so  expressed  in  them. 
Appellant  having  intrusted  Woodward  with  the  money,  if 
designed  as  a  payment,  he  should  have  looked  to  his  author- 
ity before  he  gave  him  the  money,  and  if  he  had  no  such  au- 
thority the  risk  was  his,  and  not  appellee's.  Had  he  called 
for  and  insisted  upon  the  production  of  the  note,  he  would 
have  learned  that  it  was  not  in  Woodward's  possession,  which 
would  have  been  sufficient  to  put  him  upon  his  guard.  It  is 
a  &miliar  rule,  that  where  one  of  two  innocent  persons  must 
niffei  loss  through  the  wrong  of  another,  the  party  who  en- 
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-abled  the  person  to  commit  the  wrong  must  sustain  the  injury. 
In  this  case,  appellant  enabled  Woodward  to  appropriate  this 
money  to  his  own  use,  and  failed  to  see  whether  he  was  au- 
thorized to  receive  it,  and  must  therefore  submit  to  the  loss. 
No  reason  is  perceived  for  reversing  the  decree  of  the  court 
below,  and  it  is  therefore  modified,  so  as  to  dismiss  the  com- 
plainant's bill  without  prejudice,  and  as  modified,  the  decree 
is  afi&rmed. 

Decree  modified. 


Spxchal  Aoknt  gak  Bdid  Pbinczpal  onlt  to  Eztuit  ot  AuTHoairr 
'€)ovwEBSXDi  Sankigs  Fund  Society  v.  SavhigB  Bank,  78  Am.  Deo.  890^  and  note 
199.  And  a  penon  dealing  with  an  agent  is  boond  to  inqnixo  aa  to  the  ezteal 
^  Ida  authority:  IUii»Y.  MarUn,  74  Id.  215,  and  note  218. 


VOGLB   V.    RiPPEB. 
[M  Illinois,  loa] 

tbrmrr  ot  Aj/nojaum  of  Wbiitin  JstfrfamEsr  Dbfknss  vfov  its  Ka> 
TUBS,  the  person  1^  whom  and  the  intention  with  which  it  was  made. 

Alteration  ov  Wbittin  iNSTRimBT  xat  bb  Ck>NsmBBXD  as  Immaxbbiai^ 
if  neither  the  rights  or  interests,  duties  or  obligations^  of  either  of  the 
parties  are  in  any  manner  changed. 

Alibbation  ov  Inbibxtmbnt  bt  Stbanobr  should  NOT  Oahgbl  Debt  of 
which  the  instrument  was  merely  evidenoe. 

JLkTEBiAL  Ai/tbration  ob  Instbumbnt  Fbaudulbntlt  Madb  bt  tra  Holdkb 
deprives  the  wrong-doer  of  all  rights  by  virtue  of  it^  and  he  oannot  sap- 
ply  its  place  by  other  evidence. 

MoBTQAOBB  Who  Fraudulbntlt  Altbbs  ob  Dbsibotb  Mobtqaob  Koth 
thereby  releases  and  discharges  the  debt  and  cannot  sustain  a  bill  to  foira> 
close  the  mortgage  which  is  a  mere  incident  of  the  debt. 

Ibtbntion  wtth  Which  Altbbation  ov  Inbtbumbnt  n  Madb  la  Mati- 
BIAL  Fact;  and  if  the  alteration  is  not  fraudulent^  although  the  identic 
of  the  instrument  may  be  destroyed,  it  will  not  operate  to  oanoel  tha 
debt  of  which  the  instrument  is  merely  evidence. 

IIatbrial  Alteration  of  Mobtoaob  Norsa^  ib  not  Fbaudulbnt,  will  not 
operate  aa  a  discharge  of  the  debt  and  mortgage. 

Oqmflainant  has  Bight  to  havb  Notigb  uton  Rboord,  in  a  predae  and 
unambiguous  manner,  of  the  conclusions  of  fact  intended  to  be  drawn 
from  allegatioiis  in  the  answer. 

Ajtswer  to  Bill  to  Fobbolosb  Mortqaob  DENnNo  that  Alterations  nr 
Mobtoaob  Notes  were  made  by  the  consent  of  the  parties,  as  alleged 
in  the  bill,  but  not  averring  that  they  were  fraudulenUy  made,  doea  not 
put  in  issue  the  intention  with  which  they  were  made,  and  the  court  will 
not  consider  the  evidenoe  in  regard  to  it. 

Bill  in  chancery  to  foreclose  mortgage  decree  rendered  in 
4a,Y0T  of  the  complainant,  and  error  assigned  by  the  defend- 
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anty  Vogle,  who  claimed  that  the  mortgage  had  been  discharged 
by  reason  of  alterations  made  in  the  notes  secured  by  the 
mortgage  after  they  had  been  executed,  so  that  tbey  drew  ten 
per  cent  instead  of  six  per  cent  interest.  The  opinioil  states 
the  case. 

H.  M.  Weadj  for  the  plaintiff  in  erro^. 

C  A.  Rcberia  and  R.  W.  Ireland^  for  the  defendant  in  error. 

By  Court,  Becewith,  J.  The  effect  of  an  alteration  in  a 
written  instrument  depends  upon  its  nature,  the  person  by 
whom,  and  the  intention  with  which,  it  was  made.  If  neither 
the  rights  or  interests,  duties  or  obligations,  of  either  of  the 
parties  are  in  any  manner  changed,  an  alteration  may  be  con-, 
flidered  as  immaterial.  It  has  been  considered  that  eyen  an 
immaterial  alteration,  if  fraudulently  made,  would  annul  the  in- 
strument (2  Parsons  on  Notes  and  Bills,  572) ;  but  this  opinion 
has  not  been  uniformly  adopted;  and  it  has  been  held  that  the 
motive  cannot  be  inquired  into,  unless  the  act  itself  mate- 
rially affects  the  rights  of  parties:  Moye  v.  Hemdon^  80  Miss. 
110.  An  alteration  by  a  stranger  ought  not  to  destroy  the 
rights  of  innocent  parties:  2  Parsons  on  Notes  and  Bills,  574. 
There  is  a  conflict  of  opinion  regarding  the  existence  of  a 
right  of  action  on  an  inskument  which  has  been  altered  by  a 
stranger;  but  whatever  may  be  considered  as  the  correct  rule 
in  that  regard,  we  are  unable  to  perceive  any  good  reason  why 
such  an  alteration  should  cancel  a  debt,  of  which  the  instru- 
ment was  merely  evidence:  Davidson  v.  Cooper ^  11  Mees.  &  W. 
778.  It  ought  to  be  regarded  as  a  spoliation.  A  material  al- 
teration of  an  instrument,  fraudulently  made  by  its  holder, 
justly  deprives  the  wrong-doer  of  all  rights  by  virtue  of  it. 
The  identity  of  the  instrument  is  thereby  destroyed,  and  courts 
will  not  assist  persons  who  have  been  guilty  of  a  fraud  to 
carry  out  the  transaction  wherein  it  was  perpetrated.  A  party 
who  voluntarily  and  fraudulently  destroys  the  evidence  of  a 
debt  agreed  upon  by  the  parties,  ought  not  to  be  allowed  to 
supply  its  place  by  other  evidence:  2  Parsons  on  Notes  and 
Bills,  572;  Waring  v.  Smyths  2  Barb.  Ch.  185  [47  Am.  Deo. 
299]. 

In  a  court  of  equity  a  mortgage  is  regarded  as  an  incident 
of  the  debt|  and  where  a  mortgagee  has  released  or  discharged 
the  debt  by  a  fraudulent  alteration  or  destruction  of  the  writ* 
ten  evidence  of  it^  he  ought  not  to  be  permitted  to  sustain  a 
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Buit  for  its  recovery;  but  where  the  alteration  was  not  fraudu- 
lent, although  the  identity  of  the  instrument  may  be  destroyed, 
we  think  it  should  not  cancel  a  debt,  of  which  the  instrument 
was  merely  evidence.  If  there  was  no  attempt  to  defraud, 
there  is  no  reason  why  a  court  should  not  assist  the  creditor 
as  far  as  it  can  consistentiy. 

In  the  case  under  consideration,  it  was  urged  in  argument 
that  the  alterations  were  fraudulently  made.  The  bill  alleges 
that  the  notes  were  altered  with  the  absent  of  Vogle  and  Hei- 
sel,  so  as  to  bear  interest  at  the  rate  of  ten  per  cent  instead  of 
six  per  cent,  as  they  were  originally  written.  The  answers 
deny  that  the  alterations  were  made  by  consent,  but  do  not 
aver  that  they  were  fraudulently  made.  While  the  answers 
aver  that  the  identity  of  the  notes  is  destroyed,  they  do 
not  aver  that  it  was  fraudulently  done.  The  complainant  has 
a  right  to  have  notice  upon  the  record,  in  a  precise  and  unam- 
biguous manner,  of  the  conclusions  of  fact  intended  to  be 
drawn  from  allegations  in  an  answer.  The  defendant  is  not 
required  to  state  conclusions  of  law  which  he  would  deduce 
from  the  facts  set  forth;  but  if  he  states  in  his  answer  certain 
facts  as  evidence  of  a  particular  case,  which  he  represents  to 
be  the  consequence  of  such  facts,  and  on  them  rests  his  de- 
fense, he  is  not  afterwards  at  liberty  to  use  the  same  facts  for  the 
purpose  of  establishing  a  different  defense  from  that  to  which 
he  has  drawn  the  complainant's  attention  by  his  answer:  2  Dan- 
iell's  Ch.  Pr.  815;  Bennett  v.  Neale,  Wightw.  324.  We  think 
the  intention  with  which  the  alterations  were  made  is  a  mate- 
rial fact.  The  character  of  the  act,  and  the  effect  of  it,  depend 
upon  the  intention  with  which  it  was  done.  As  the  intention 
is  not  put  in  issue  by  the  answer,  it  would  be  improper  for  us 
to  coiisider  the  evidence  in  regard  to  it. 

The  decree  of  the  court  below  was  for  the  sum  which  would 
have  been  due  upon  the  notes,  if  they  had  not  been  altered, 
and  the  testimony  of  Stanberry  relating  to  the  alterations 
merely,  and  the  intention  with  which  they  were  made,  wan 
immaterial,  and  was  in  no  way  relied  upon  in  the  conclusion 
to  which  the  court  arrived. 

The  complainant  failed  to  sustain  the  allegations  of  his  bill 
by  which  he  sought  a  decree  for  a  greater  sum,  and  the  de- 
fendant cannot  complain  that  the  evidence  adduced  in  support 
of  such  allegations  was  inadmissible.  The  decree  was  rendered 
for  <he  sum  due,  and  it  is  affirmed. 

Decree  affirmed. 
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Matibial  AisTEBinov  Dr  Inacmjumr  by  Pisrr  thsbxio  Dbsibotb  It: 
See  WOBanucm  ▼.  Smith,  78  Am.  Dec  478,  and  cases  cited  in  the  note  486. 
liaterial  and  immaterial  alterstions,  wbat  are,  and  effect  of:  See  Jieed  ▼. 
foorifc,  65Id.  127,  and  note  128^  120.  Lnmaterial  alterations  will  not  invali- 
date:  Id.  A  plea  of  fraudulent  alteratioii  is  bad  unless  it  alleges  that  the 
alteration  was  made  without  the  other  party's  consent:  Id.  An  alteration 
ol  an  instrument  by  a  stranger  to  it  is,  howerer,  merely  a  mutilation:  MedUn 
▼.  Piatte  Co.,  40  Id.  136.  The  principal  case  is  cited  to  the  pomt  that  an 
alteration  in  a  note^  though  it  may  be  material,  if  not  made  with  an  intent  to 
injuxe  or  deceifo,  wzU  not  prevent »  reoorery  for  the  debt^  even  if  the  note 
eannot  be  used  as  evidenoe:  Wallaee  ▼.  WaBaee,  8  Bradw.  72. 

OOMPLAXNAHT  DT  EqUZTT  IB  EHTnUD)  TO    FULL  AXD  niUMBI0UOCni  Av- 

SWXB,  and  the  defendant  cannot  avail  himself  of  a  defense  not  pleaded:  See 
Eeif^derr,  Sange  Ufg.  Cfk^  71  Am.  Deo.  800,  and  note  607. 


FoBBEs  V.  Hall. 

[84  Illinois,  160.1 
On  Wbd^  with  Full  Kjbtowlidob  ot  Facts,  ICaxxs  Bntrt  uton  aitd 

Obxairb  Paivnt  for  public  land  upon  which  a  prior  entry  has  been  made^ 

which  has  been  canceled  by  mistake,  will  hold  the  legal  title  in  trust  for 

the  prior  entryman  or  his  assignee. 
Krbt  OS  PCBLXO  Lahd  GAmnOiKD  BT  ICDTlxa  IB»  if  not  abandoned,  in 

full  force  when  the  mistake  is  coneoted,  and  a  subsequent  entry  with 

notice  cannot  defeat  it. 
LA2n>-onicBBa  gaxvot,  bt  Ant  Act  ov  THXXBfl^  Dnmr  Equiit  ov  Pbiob 

BBTEmAK  without  his  consent. 
Qm  FBAinyi7i.isTLT  Makhto  Sboond Rhtbt on  Pcbuo Lahdb baenoolaim 

against  prior  entryman  for  purchase-money  and  taxes  paid. 
Bell  to  Coiifxl  Ck>irvzTAncB  ov  Lboal  Titlb  ibom  TsuarBB  may  be  bus* 

tained,  though  no  demand  for  the  title  is  made  before  suit  brought^ 

but  the  oomplainant  will  be  subjected  to  costs. 

Bill  by  Hall  to  compel  the  defendant,  Forbes,  to  convey  to 
him  the  legal  title  to  certain  land.  The  land  in  question, 
which  had  formed  a  portion  of  the  public  lands  of  the  United 
States,  was,  on  the  26th  of  September,  1853,  entered  and  paid 
for  at  the  proper  land-office  by  Cheeny,  and  he,  on  the  24th  of 
March,  1854,  conveyed  it  to  the  complainant.  Hall,  who  went 
into  possession  and  has  ever  since  occupied  it,  claiming  under 
this  entry  and  conveyance  to  him.  On  the  23d  of  December, 
1854,  however,  this  entry  was  canceled  by  the  commissioner 
of  the  general  land-office,  on  the  ground  that  the  tract  had 
been  selected  by  the  state  as  swamp-land  under  the  act  of 
September  28, 1850.  But  this  cancellation  was  made  by  mis- 
take, this  land  not  having  been  so  selected  by  the  state.  On 
the  15th  of  Jamiaiy,  1B55,  however,  Forbes,  the  defendant. 
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was  allowed  to  enter  this  land  at  the  land-office,  and  a  patent 
issued  to  him.  In  making  his  entry,  Cheeny  had  made  use 
of  the  services  of  Forbes.  When  he  arrived  at  the  land-office 
for  the  purpose  of  making  his  entry,  he  found  it  closed,  and 
thereupon  made  out  his  application  in  writing,  and  left  it  and 
the  money  with  Forbes  to  make  the  entry,  taking  from  Forbes 
a  receipt  therefor;  and  Forbes  entered  the  land  for  Cheeny, 
and  sent  him  the  land-office  receipt.  In  the  latter  part  of  the 
year  1855,  Cheeny  received  a  letter  from  the  land-office,  notify- 
ing him  of  the  cancellation  of  his  entry,  and  also  a  letter  from 
Forbes,  informing  him  that  he  had  entered  the  land,  and  offer- 
ing it  to  Cheeny  for  $150.  The  court  decreed  in  accordance 
with  the  prayer  of  the  bill,  and  the  defendant  assigned  error. 

OlaveTj  Ooohj  and  Campbellj  for  the  plaintiff  in  error. 
R.  E.  WiUiams  <md  A.  B.  Ives^  for  the  defendant  in  error. 

By  Court,  Breese,  J.  The  counsel  for  the  plaintiff  in  error 
have  argued  this  case  as  though  it  was  an  attempt  to  establish 
a  resulting  trust.  Nothing  of  that  kind  is  claimed.  The  ques- 
tion is,  Has  Hall  the  superior  equity  as  against  the  legal  title? 
If  he  has,  then  it  was  the  duty  of  the  court  to  regard  Forbes 
as  the  trustee  of  that  title  for  the  benefit  of  Hall,  and  to  decree 
it  out  of  him  for  Hall's  benefit. 

The  facts  are  uncontroverted.  Forbes  knew  of  the  entry  by 
Cheeny;  in  fact,  he  paid  Cheeny 's  money  into  the  land-offico 
for  the  land,  and  took  the  receipt  in  Cheeny's  name.  This 
entry  was  never  abandoned,  and  though  canceled  by  mistake, 
when  the  mistake  was  corrected,  Cheeny's  entry  was  in  full 
force.  The  subsequent  entry  by  Forbes  cannot  defeat  Cheeny's 
Tight  thus  legally  acquired.  Of  Cheeny's  rights  Forbes  had 
full  notice,  and  that  is  sufficient  to  make  him  a  trustee  for 
Cheeny,  or  for  his  assignee.  Hall.  The  land-officers,  the  entry 
being  legal,  could  not  by  any  act  of  theirs  divest  the  equitable 
title  acquired  by  Cheeny  without  his  consent,  or  the  consent 
of  his  assignee,  and  the  right  exists  in  Hall  to  pursue  the  legal 
title  into  the  hands  of  Forbes,  who  acquired  it  with  full  notice. 
The  case  of  McDowell  v.  Morgan^  28  111.  532,  is  "on  all  fours" 
with  this  case.  The  plaintiff  in  error  cannot  be  permitted  to 
hold  the  legal  title  he  has  acquired  against  the  older  equity  of 
defendant  in  error. 

Though  the  answer  of  plaintiff  in  error  was  sworn  to,  yet,  as 
it  does  not  deny  any  material  allegation  in  the  bill,  the  doo- 
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trine  that  it  must  be  overcome  by  two  witnesses  has  no  appli- 
cation.  As  to  the  denial  of  a  demand  for  a  conveyance  before 
suit  brought,  this  will  inure  to  the  benefit  of  plainti£f  in 
error,  so  far  as  to  relieve  him  fix>m  the  payment  of  costs  bt 
the  court  below,  but  no  further. 

We  are  not  disposed  to  allow  the  claim  of  the  plaintiff  iiv 
error  to  the  purchase-money  and  taxes  he  avers  in  his  answer 
he  has  paid  on  this  land.  It  is  very  evident  that  the  plaintiff 
in  error,  contrary  to  equity  and  good  conscience,  with  full 
knowledge  of  all  the  facts  and  circumstances  attending  tha 
entry  and  purchase  of  the  land  by  the  defendant  in  error, 
bou^t  to  deprive  the  defendant  of  it  most  unjustly,  and  in  a 
mode  thoroughly  tinctured  with  fraud.  We  do  not,  therefore^ 
think  he  is  in  a  position  to  claim  the  equitable  interposition  of 
this  court,  or  that  such  conduct  furnishes  a  just  foundation  for 
the  relief  he  seeks. 

The  averment  in  the  answer  that  complainant  did  not  make 
any  demand  for  the  title  before  suit  brought,  and  no  proof  pro- 
duced  that  he  did  make  such  demand,  can  have  no  other 
effect  than  to  relieve  the  plaintiff  in  error  from  the  payment 
of  the  costs,  which  the  circuit  court  did  by  adjudging  the  cost* 
against  the  defendant  in  error. 

Perceiving  no  error  in  the  decree,  it  must  be  affirmed. 

Decree  affirmed. 


Patuvt  to  Publzo  Lakss  mat  bb  Impiaohzd  nr  Eqitxtt  for  frand  or 
ooUnsioii  in  obtaining  it:  State  ▼.  Bachdder,  SO  Am.  Deo.  410^  and  note  423L 
A  patent  ia  better  legal  title  than  prior  entry,  bat  equity  will  compel  a  con- 
reyance  of  the  patentee's  title  when  it  was  obtained  onder  cironmstanoea 
■nfficient  to  make  him  tnutee  for  the  party  making  the  prior  entry:  Camum 
T.  Johmon,  61  Id.  093»  and  note  dting  prior  oaaee  597. 

Whxbs  CoMMiasioirxB  ov  Genxral  LAin>-07iKni  OANons  Bktbt  wtth* 
COT  AuTHORiTT,  BQch  canoellation  ia  a  nullity,  and  the  entry  ia  not  affeeted 
thereby:  P«rry  ▼.  0*Hanlon,  49  AnL  Deo.  100.  The  principal  case  ia  cited  to 
the  pdnt  that  the  acta  of  land-offioera^  in  canceling  patents  or  certificates  ol' 
«ntry,  may  be  preanmed  to  be  regular  and  valid,  bat  they  are  not  oondoaiTe^ 
inasmnch  as  in  sodoing  they  are  not  ezerdaing  jodioial  fnnctioD%  and  if  aocii 
aets  are  ahown  to  be  inyalid  and  erroneoasy  the  coorta  will  not  be  boonA 
thereby:  iiUrJdb  t.  il&MA»  87  BL  88;  JSoUtef  t.  Amu,  64  Id.  6L 
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Bebg£n  V.  Biggs. 

184  lUXMOIB,  imj 
PWKDBSaON  QV   OBAXTStS    CbbATBS    PhSSUMFTIDV  Of   OWNEBflHIF;   but  tiftt 

prkna/aek  case  may  be  rebutted  by  oircomstuioes  attending  the  pofwee* 
maOf  or  by  poeitiTe  proof. 
BoKDxir  OF  PBoor  is  upon  PLAmnvr  nr  Aonoir  iob  Beiach  of  Impued 
Wab&astt  of  title  on  sale  of  chattel  to  diow  ownenhip  in  aome  other 
penoQ  where  the  defendant  waa  in  poaseeaion  at  the  time  of  the  aale^ 
nnleaa  the  circnmatancea  attending  the  poeaeaaion  rebat  the  preaomption 
of  ownerahip  created  thereby. 

FlHUMFTIOM  OF  OwimuiHIP  AuSDrO  FBOM  PoanflBRUff  OF  HOBflB  is  Ofei^ 

oome  by  the  nnezplained  exiatenee  of  the  goyemmant  bcand  vpon  tba 
hone. 

FoMBBioN  OF  PxBSOErAL  Propebtt  Cbkates  Ko  Bab  bt  Ldotatioh  ao  Aimf 
GoTXBNMEirr,  though  long  and  uninterrapted  poeaeasion  might  raise  tht 
preamnptian  that  the  government  had  parted  with  its  title. 

Wbmbm  DKmmAKT'g  Fossbssion  of  PEsaoBrAL  PnanEBTT  m  Aooompahied 
BT  Such  Gibouiistangbs  as  rebnta  the  preaomption  of  own«rahip»  it  is 
error  to  instnict  the  jury,  in  an  action  for  breach  of  implied  warranty  of 
title  on  a  aale  thereof  tiiat  poaaeaaion  is  prima  /ade  evidence  of  owner* 
ahip,  and  that  the  borden  is  upon  the  plaintiff  to  prove  title  in  aaotiiery 
aneh  instniotion  being  calculated  to  mialead. 

Cabb  on  promises  for  a  breach  of  an  implied  warranty  of 
title  on  the  sale  of  a  horse  by  the  defendant  in  error  to  the 
plaintiffs  in  error.  Verdict  for  the  defendant.  The  opinion 
states  the  case. 

T.  0.  Frostf  for  the  plaintiffs  in  error. 

A.  O,  Kirkpatrickf  for  the  defendant  in  error. 

By  Court,  Walker,  C.  J.  It  is  insisted  that  the  third  in- 
struction given  for  defendant  below  is  erroneons.  It  asserts 
that  possession  of  personal  -propbrty  is  prima  facie  evidence 
of  ownership,  and  if  defendant  had  possession  for  about  one 
year  prior  to  the  sale,  then,  in  order  to  overthrow  such  prima 
facie  case,  it  was  incumbent  on  plaintiffs  to  prove  that  the 
title  to  the  horse  was  not  in  the  defendant,  but  in  the  United 
States  government  As  a  general  proposition,  possession  of 
chattels  creates  a  presumption  of  ownership,  slight,  it  may  be, 
but  sufficient  until  overcome  by  proof.  Yet  the  prima  facie 
oase  may  be  rebutted  by  the  circumstances  attending  the  pos- 
session. It  may  be  rebutted  by  evidence  either  circumstantial 
or  positive,  but  until  rebutted  it  is  evidence  of  ownership. 

If  defendant  in  error  was  in  possession  as  owner,  then  it 
raised  the  presumption  of  ownership,  which  plainti£b  in  error 
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were  bound  to  rebut  by  Bhowing  that  the  ownership  was  in 
«ome  other  person,  unless  the  circumstances  rebutted  the  pre- 
sumption. The  evidence  shows  that  the  animal  was  marked 
with  the  government  brand  indicating  that  it  was  the  owner. 
The  army  regulations  require  that  all  such  property,  as  soon 
as  acquired  by  the  government,  shall  be  so  marked,  which  is 
fiyr  the  obvious  purpose  of  identifying  it  as  property  belonging 
to  the  general  government.  If  this  brand  of  the  government 
was  found  upon  this  animal,  that  fact  would,  unexplained, 
overcome  the  presumption  of  ownership  created  by  mere  pos- 
session, but  long  and  uninterrupted  possession  or  other  cu> 
cumstances  may  overcome  the  presumption  of  ownership  in 
the  government,  but  will  not  bar  its  right  to  recover  the  prop- 
erty. The  regulations  also  provide  that  when  property  for 
any  reason  is  no  longer  needed  by  the  government,  or  has  be- 
come unfit  for  use,  it  is  condemned  and  sold  by  the  proper 
officer.  And  proof  of  such  sale  would  overcome  the  presump- 
tion of  ownership  by  the  government.  That  proof  may  be 
made  by  any  legitimate  evidence  establishing  such  sales. 

By  the  regulations  of  the  service,  when  property  is  con- 
demned it  is  required  to  be  branded  with  the  letter  "C," 
which,  if  shown,  is  evidence  that  the  government  has  parted 
with  the  title,  when  found  in  the  possession  of  an  individual. 
This  presumption,  it  is  true,  may  be  rebutted  by  evidence. 
Bnt  in  this  case,  the  government  brand  indicating  that  it  was 
ibe  owner,  being  found  upon  the  animal,  was  evidence  which 
rebutted  the  presumption  of  ownership  created  by  possession 
iji  the  projierty.  And  with  this  evidence  of  ownership  in  the 
government,  possession  for  a  year  would  not  overcome  the  pre- 
sumption that  the  government  was  still  the  owner.  The  evi- 
dence to  overcome  the  presumption  created  by  possession  was 
present,  and  went  with  the  possession  during  its  continuance* 
Possession  creates  no  bar  by  limitation  against  the  govern- 
ment, and  even  if  it  could,  one  year  is  not  sufficient. 

This  instruction,  as  given,  was  calculated  to  mislead,  and 
we  think  did  mislead,  the  jury.  It  should  have  been  refused, 
or  so  modified  as  to  have  informed  them  that  the  government 
brand  indicating  ownership  overcame  the  presumption  created 
by  possession.  As  the  case  will  be  passed  upon  by  another 
jury,  we  deem  it  improper  to  discuss  the  weight  of  evidence 
in  the  case.  The  judgment  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 

Atf.  nia  VOU  LXXXV-OO 


806  Jones  v.  State  Bane.  [lUinoia, 

P068BBaiON  OV  PbBSOHAL  PrOPEBIT  18   MXBXLT  PfiIHA   FaOB  EvIDETCB 

OF  OwnEBSHiP:  Wfighi  ▼.  BdUmon^  79  Ahl  Deo.  198,  and  note  203;  DIA  t. 
Gooper,  64  Id.  652,  and  note  655. 

Wabbantt  ot  Titlb  nr  Chattxl  is  Bbokbv  when  PiraGSiSKE  is  Ao- 
TUALLT  DisPOSSBSSXD  by  a  better  title,  whether  there  is  a  reoovery  at  law  or 
not:  Rtei  v.  StaUm,  9  Am.  Deo.  740. 

Statute  ov  Limitations  does  not  Eun  against  United  Statms 
SmUJCt  Adm'nY.  De  La  Chtna,  65  Am.  Deo.  147;  UnUed  8kxU»  ▼•  WkiU,  tl 
Id.  874. 


Jones  and  Gulbebtson  v.  Gounoil  Bluffs  Bbanoh 
OF  THE  State  Bank  of  Iowa. 

r84  ILUNOIB,  818.] 

pROMisB  BT  Drawee  to  Pat  EzisTiNa  Bill  Amounts  in  Law  to  Ao- 
OEPTANCE,  whether  the  bill  was  taken  npon  the  faith  of  the  promiM  or 
not;  and  a  promise  to  any  person  interested  in  having  the  bill  pud 
innres  to  the  benefit  of  the  holder. 

Drawee  is  not  Excused  from  AooEpriNa  and  Payinq  Bill  in  acoordaDM 
with  terms  of  his  agreement,  because  of  the  non-performance  of  an  agree- 
ment by  the  drawer,  made  at  the  same  time,  that  the  net  proceeds  of 
certain  property  transferred  to  the  drawee  shall  amount  to  a  certain  earn. 

Judgment  will  not  be  Reversed  because  Demurrer  bas  been  iMFRor- 
brlt  Sustained  to  special  pleas,  where  the  appellant  has  had  the  hdl 
benefit  of  the  matters  set  up  in  the  special  pleas,  they  having  been  givea 
in  evidence  under  the  general  issue. 

Assumpsit  by  Council  Bluffs  Branch  of  the  State  Bank  of 
Iowa  against  Daniel  A.  Jones  and  Charles  M.  Culbertson  on 
a  bill  of  exchange  which  the  appellants  had  promised  to  ac- 
cept. Verdict  and  judgment  were  for  the  plaintiffs,  and  tho 
defendants  appealed.  The  bill  was  drawn  by  Green  and  Stone 
on  Jones  and  Culbertson.  The  agreement  was  as  follows: 
'^Muscatine,  Iowa,  August  1,  1861.  In  consideration  of  Jones 
and  Culbertson,  of  Chicago,  Illinois,  taking  up  Qeorge  C. 
Stone's  draft  on  Jones  and  Culbertson,  and  in  favor  of  W.  H. 
Hubbard,  of  Washington,  Iowa,  for  two  thousand  eight  hun- 
dred dollars,  due  August  8, 1861,  and  J.  A.  Green's  draft  on  Jones 
and  Culbertson,  and  in  favor  of  T.  Harback,  calling  for  three 
thousand  dollars,  due  August  17, 1861,  and  also  paying  draft 
drawn  by  us  on  Jones  and  Culbertson,  and  in  favor  of  J.  D. 
Lockwood,  cashier,  dated  July  16,  1861,  at  sixty  days,  calling 
for  $2,050.25  [the  bill  in  suit].  For  the  above  and  other 
considerations  we  release,  relinquish,  and  transfer  to  said 
Jones  and  Culbertson,  commission  merchants,  and  resign  to 
them  all  claim  of  whatsoever  kind  we  have  in  said  commissioa 


April,  1864.]  Jones  v.  Statb  Bank.  307 

hoase,  and  release  the  said  Jones  and  Culbertson  £rom  any 
and  all  further  obligations  of  whatsoever  kind  and  nature  with 
or  through  us,  we  only  having  had  at  any  time  the  promise 
from  Jones  and  Culbertson  of  a  certain  part  of  the  profits 
arising  from  the  commission  house,  in  consideration  of  our 
influencing  business  to  said  commission  house.  We  further 
say  that  we  never  have  at  any  time  put  one  dollar  of  capital 
stock  into  said  house,  our  interest,  as  above  stated,  only  being 
promissory  by  them  for  a  part  of  the  profits,  if  any  should  be 
made.  Green  and  Stone."  In  other  respects  the  case  is  suffi- 
ciently stated  in  the  opinion. 

ArringUm  and  Dent^  for  the  appellants. 
Walker  and  Dexter^  for  the  appellees. 

By  Court,  Beckwith,  J.  This  is  an  action  of  assumpsit^  to 
recover  the  sum  of  money  mentioned  in  a  draft  dated  July 
16, 1861,  drawn  by  Green  and  Stone  on  the  appellants,  alleged 
to  have  been  verbally  accepted  by  them,  but  protested  for  non- 
acceptance.  The  defense  was,  that  the  promise  of  the  appel- 
lants to  accept  did  not  constitute  an  acceptance;  that  such 
promise  was  obtained  by  fraud,  and  that  its  consideration 
had  failed.  On  the  trial,  the  plaintiffs  offered  in  evidence 
the  draft  and  a  written  agreement  of  Green  and  Stone,  dated 
August  1,  1861,  by  which  they  transferred  to  the  appellants 
all  their  interest  in  certain  property,  and  claims  for  commis- 
sions, in  consideration  of  the  appellants'  undertaking  to  pay 
the  draft  in  question.  The  plaintiffs  also  offered  evidence  tend- 
ing to  prove  that  the  appellants  promised  Green  and  Stone  that 
they  would  accept  and  pay  the  draft,  and  that  the  appelleeSi 
after  they  had  taken  it,  were  informed  of  this  undertaking. 
A  promise  by  the  drawee  to  pay  an  existing  bill  is  an  accept^ 
ance,  or  in  law  amounts  to  an  acceptance,  whether  the  bill 
was  taken  upon  the  faith  of  the  promise  or  not.  A  promise 
to  any  person  interested  in  having  a  bill  paid  inures  to  the 
benefit  of  the  holder.  These  principles  were  settled  in  the 
time  of  Lord  Ellenborough;  and  a  reference  to  any  of  the  textr- 
books  will  furnish  the  names  of  a  great  number  of  cases  in 
which  they  have  been  acted  upon  in  England  and  in  this 
country.  They  are  too  well  settled  to  be  discussed  at  the 
present  day.  The  court  below  found  there  was  no  fraud  in 
obtaining  the  promise,  and  we  are  entirely  satisfied  with  its 
finding.  The  appellants'  agreement  to  accept  the  bill  was  for 
the  benefit  of  its  holders;  and  the  agreement  of  Green  and 
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JonfiB,  that  the*  net  proceeds  of  the  property  and  the  commie- 
euma  tasaoflfenred  to  the  appellants  should  amount  to  a  cer- 
tain, sum,  was  solelj  for  their  benefit.  The  non-performance 
oC  HkB  laU&r  agreement  famishes  no  excuse  for  not  accepting 
and  paying  tha  hilL  The  agreements  were  not  intended  to  be 
dependent  on  each  other.  The  undertaking  oo  the  part  of  the 
appellaatB  was,  that  they  would  pay  the  bills  when  they  be- 
c^DOA  doe.  They  wete  to  convert  the  property  transferred  to 
them  into  money  at  the  best  price  they  could  obtain  for  it,  and 
ascnxtaia  tbeamount  of  the  commissions;  and  if  these  sums  did 
not  amount  to  sufficient  to  pay  the  bills  which  they  undertook 
to  pay,  Oreen  and  Jones  undertook  to  pay  them  the  difference. 
Such  was  the  legal  effect  of  their  agreement.  We  do  not  deem 
it  necessary  to  make  a  critical  examination  of  the  special  pleas 
filed  by  the  appellaatB»  All  the  matters  set  up  in  them  were 
admissihle  in*  evidence  under  the  general  issue,  and  on  the 
trial  w^re  given  in  evidence  under  it.  The  appellants  have 
had  all  iiie  bttiefit  which  they  can  derive  firom  the  facts;  and 
if  the  demnrver  to  some  of  the  pleas  was  improperly  sustained, 
we  should  not  revecse  the  judgment  after  the  appellants  have 
had  the  full  benefit  of  their  defense  under  the  general  issue: 
AOantie  Im.  Co.  v.  Wrigkt^  22  IlL  462. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  will  be  affirmed. 

Judgment  aSnoaSL. 

PlWWniHI  TO  AOQEFT  BtLL  JOB  FlXllI  AMOUNT  IB  BQUIVAUDIT  VO  AOODT> 

▲acs:  Siemim^  Baier,  ^  Co,  r,  Harrison^  82  Am.  Deo.  491,  and  note.  The 
princtpil  caM  is  eited  to  the  point  that  a  parol  promiae  to  accept  an  AxiMtiwg 
lriUi8.Yalid:  Ndaon  y.  FhstNaikmal  Bank,  ^  111  40-,  we9  9}aoBanielr.SmUh^ 
64  Am.  Dte.  290,  and  note  297;  Wheaile^  t.  Stnbe,  73  Id.  622. 

AOCSEFTAHOB  OV  BZLL  OT  EXCHANGX  IS  ABSOLim  COSTBAOT  TO  PaT,  and 

pavsl  evidence' ia  not  adnuHible  to  ahow  that  the  acceptance  waa  vpon  a  con- 
ditions Senerin  ▼.  DommU,^  Am.  Deo.  302.  It  ia  preanmptiFe  evidence  that 
the.  acceptor,  haaeffecta  of  the  drawer  in  hia  handa:  Kandatt  y.  QaJbabut  32  Id. 
141;  ChriffitKv.  Rud,  34  Id.  267;  though  aa  between  the  drawer  and  acceptor, 
thia  preaamptibn  may  be  rebatted  by  ahowing  that  the  biU  waa  accepted  and 
paid  for  Ite  dtawerVi  accommodation:  GhriJUh  ▼.  Seed,  nipm. 

fiUEHnV   HOT    FaWUBICXAL    ABX    HOT    GbOUND  lOB  BXVSBSAL:  Spe^CT  T. 

ihmabi  81  Amd.  Dea  157,  and  note  IdO;  WUSama  ▼.  OarpaUer,  76  Id.  316^ 
nat«31S;  EngUikY.  Johnmm,  76  Id.  674.  The  principal  caae  ia  cited  to  the 
point  that  where  aU  the  eyidence  that  waa  offered  or  could  have  been  admit- 
ted nnder  the  apedal  pleaa  waa  admitted  under  the  general  iaane,  the  nding 
anstaining  demnrrera  to  tiie  apeoial  pleaa  cannot  be  nrged  aa  ground  of  re* 
venal,  amceetfae  ener  ia  not  prajndioial:  Hartford  Firt  Im.  Oo,  v.  OhoU^  91 
IU14A7. 
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KuFFEB  V.  Bane  op  Galena. 

184  ILUMOXB,  828. 1 
AOOBPTOB  OV  D&AIT  IB  BBQABDED  IN  SaMB  LiGHT  AS   MaKSE  OV  PfeOMSi* 

80BT  NoTBy  and  is  primarily  liable  thereon. 

Drawer  or  Bill  ov  Exchangx  must  Pat  It  iv  Drawrb  does  not,  wher* 
his  liability  has  been  properly  fixed,  and  no  written  promise  on  his  part 
is  neceponiy  as  in  the  case  of  a  gaaranty. 

LTAinTiiTY  or  Drawxr  on  Bill  or  Exghanqx  where  he  has  fonds  in  th* 
hands  of  the  drawee  is  fixed,  when  the  bill  is  dnly  presented  to  th» 
drawee  and  payment  refused,  and  the  drawer  duly  notified  of  the  refusal. 

Drawxr  hatino  No  Punbs  in  Hands  or  Drawee  nor  Ezfeotation  or 
Ant  is  not  entitled  to  notice  of  the  refusal  of  payment  by  the  drawee. 

Drawer  is  Bound  bt  Promxbb  to  Pat  Draft  made  with  knowledge  of 
non-aoceptanoe  by  the  drawee. 

Where  Two  Banks  Keep  Running  Accounts  with  Each  Other,  and 
one  of  them,  holding  drafts  of  the  other  for  ooUeotion,  fiuls  to  pay  orer 
money  reoeived  thereon,  the  remedy  is  agamst  the  defaulting  bank,  and 
not  against  the  drawer  of  the  draft. 

Where  One  Forwards  Grain  to  Anotheb,  and  Draws  on  Him  dt 
Payor  or  Bank  which  advances  money  on  the  draft»  the  transaotion 
cannot  be  regarded  as  a  sale  of  the  grain  to  the  bank,  so  as  to  divest  it 
of  its  remedy  against  the  drawer  if  the  drawee  &ils  to  pay  the  draft,  or 
to  oblige  it  to  account  for  the  valne  of  the  grain  in  a  suit  against  the 
drawer. 

Depositor  in  Bank  was  Entitled  to  Receive  Gold  Coin  in  return  for 
gold  coin  deposited,  or  its  equivalent  in  currency  at  its  market  valne  at 
the  time  it  was  drawn  ont^  before  the  passage  of  the  legal-tender  laws. 

m 

Action  by  the  Bank  of  Oalena,  of  which  N.  Corwith  was  the 
president  and  manager,  against  Kupfer,  npon  five  drafts  drawn 
by  Kupfer  upon  the  Bank  of  Peru,  and  payable  to  the  plaintiff! 
The  appellant  Knpfer  was  a  wheat  buyer  at  Galena,  and  pur* 
chased  wheat  for  oYxe  Parks,  who  operated  a  flour-mill  at  La 
Balle.  He  wrote  to  Parks  as  follows:  ^*  I  understood  yesterday 
you  made  arrangements  with  the  Bank  of  Galena  to  cash  my 
drafts.  After  presenting  your  letter  to  N.  Corwith  &  Co.,  I 
found  out  that  they  are  going  to  take  the  drafts  only  under 
my  own  responsibility.  As  it  is  against  my  principles  to  sell 
grain  on  time,  I  would  like  you  to  make  such  arrangements 
here  as  to  get  the  cash  for  the  wheat  on  delivery."  The  only 
arrangements  made  by  Parks  were  that  he  went  to  Galena 
and  showed  to  Corwith  at  his  bank  the  following  letter  of 
credit:  "Bank  of  Peru,  Peru,  111.,  June  7,  1860.  B.  G.  Parks 
is  hereby  authorised  by  himself  or  his  agent  to  draw  on  this 
bank  at  not  exceeding  one  dollar  per  bushel  for  wheat  at  Dim- 
leith,  Ghilena,  or  Warren,  accompanied  by  Illinois  Central  Rail* 
road  receipts  for  the  same,  at  such  time  as  he  shall  arrange. 
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Said  drafts  to  be  sent  direct  to  this  bank  for  collection.  N.  B. 
Haskell."  After  this  the  appellant  shipped  grain  to  the  Bank 
of  Peru  for  Parks,  consigning  it  to  the  Bank  of  Peru,  and  drew 
drafts  upon  this  bank  to  the  amount  of  the  cost  of  the  wheat, 
payable  to  the  order  of  Corwith  &  Co.,  of  the  Bank  of  Galena. 
The  Bank  of  Galena  cashed  these  drafts  and  forwarded  them 
with  railroad  receipts  for  the  grain  shipped  attached  thereto 
to  the  Bank  of  Peru  for  collection,  and  charged  them  to  the 
Bank  of  Peru,  and  when  they  were  paid,  credited  the  Bank  of 
Peru  with  the  amount.  The  Bank  of  Peru  charged  the  drafts 
to  Parks.  Parks  paid  forty-six  of  these  drafts  to  the  Bank  of 
Peru,  two  of  them  being  among  the  five  sued  on.  These  two 
drafts,  it  was  proved,  were  paid  by  Parks  to  the  Bank  of  Peru, 
but  the  appellee  claimed  that  it  had  not  received  payment  for 
these  two  drafts  or  for  the  other  three  sued  on.  It  was  proved 
that  wheat  to  the  amount  of  these  drafts  had  been  shipped  to 
the  Bank  of  Peru  as  consignee,  and  had  been  received  by  Parks 
by  means  of  an  order  from  tiie  cashier  of  the  Bank  of  Pern 
upon  the  railroad  company.  Testimony  was  introduced  by 
the  appellee  tending  to  show  that  Corwith  of  the  Bank  of 
Galena  told  the  appellant  that  he  would  not  take  appellant's 
drafts  except  upon  his  own  responsibility,  and  that  tiie  appel- 
lant  accordingly  agreed  to  guarantee  them,  and  idso  that  on 
another  occasion  the  appellant  promised  Corwith  to  pay  the 
drafts  in  suit.  It  also  appeared  in  evidence  that  the  appellant 
had  deposited  seventeen  hundred  dollars  in  American  gold 
with  the  appellee.  When  currency  was  deposited,  according 
to  the  rule  of  the  bank  the  depositor  could  draw  only  for  cur- 
rency. The  appellant  drew  out  four  hundred  dollars  in  gold 
on  his  checks  and  the  rest  in  currency,  and  the  appellee  ap- 
propriated the  gold  to  the  payment  of  the  currency  checks. 
At  the  time  the  appellant  drew  the  gold,  gold  was  at  forty  per 
cent  premium,  and  at  the  time  of  the  deposit  it  was  at  twelve 
per  cent  premium.  The  verdict  was  against  the  appellant, 
his  motion  for  a  new  trial  was  overruled,  and  he  appealed. 
The  opinion  in  other  respects  states  the  case. 

L.  SJiissler^  M.  F.  Johnson^  and  E.  8.  Ldand^  for  the  appellant. 
Olovery  Coohy  and  Oampbelly  for  the  appellee. 

By  Court,  Bbeese,  J.  Appellant  makes  these  pointB:  1. 
The  drafts,  having  been  drawn  under  this  letter  of  credit, 
fdgned  by  the  Bank  of  Peru,  are  regarded  as  accepted  drafts, 
and  being  accepted  drafts,  they  became  the  debt  of  the  Bank 
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of  Peru,  the  acceptor  being  primarily  liable.  He  is  regarded 
in  the  same  light  as  the  maker  of  a  promissory  note.  It  is 
his  debt.  He  is  the  party  looked  to  for  payment,  and  being 
the  original  debtor  and  primarily  liable,  a  promise  by  any 
other  person  to  pay  them  is  a  collateral  promise,  and  must  be 
proved  to  haye  been  made  in  writing. 

In  support  of  this  proposition,  the  following  authorities  are 
cited:  RusseU  Y.Wigginy  2  Story,  213;  BtsseU  v.  Lewis^  4  Mich. 
450;  Dennis  v.  Ridevj  2  McLean,  452;  Union  Bank  y.  CoBter^  3 
N.  Y.  203  [53  Am.  Dec.  280];  Pierce  y.  Gibson,  2  Ind.  408. 

This  proposition  assumes  that  the  drafts  were  drawn  under 
the  authority  of  the  letter  of  the  Bank  of  Peru,  of  the  date  of 
June  7, 1860.  That  authority  is  to  R.  G.  Parks,  or  his  agent, 
to  draw.  The  jury  haye  ignored  the  fact  that  appellant 
was  the  agent  of  Parks  to  draw  these  drafts,  for  that  question 
was  distinctly  put  to  them  by  the  appellee's  third  instruction. 
It  was  this:  "  In  order  to  entitle  the  letter  of  credit  referred  to 
in  this  case  to  any  consideration  as  eyidence,  the  jury  must 
be  satisfied  from  the  proof  that  the  drafts  sued  on  were  drawn 
by  the  defendant,  Eupfer,  agent  of  R.  G.  Parks;  and  if  the 
jury  belieye  from  the  eyidence  that  the  drafts  were  drawn  by 
Kupfer  on  his  own  responsibility,  and  that  he  was  not  the 
agent  of  R.  G.  Parks,  then  said  letter  of  credit  should  be 
disregarded  by  the  jury." 

The  fact  is  found  by  the  jury  that  these  drafts  were  not 
drawn  by  appellant,  as  the  agent  of  Parks,  on  the  letter  of 
credit  giyen  by  the  Bank  of  Peru;  consequently,  they  were  not 
accepted  drafts  by  that  bank.  The  Bank  of  Peru  at  no  time 
agreed  to  accept  appellant's  drafts.  It  follows,  then,  that 
those  drafts  were  like  other  commercial  paper,  which,  if  not 
p«id  by  the  drawee,  the  drawer  must  pay.  No  question  of 
original  or  collateral  undertaking  can  arise  in  any  such  case, 
— no  question  of  guaranty,  and  no  question  as  to  the  nature 
of  the  guaranty,  whether  it  must  be  in  writing  or  may  be  by 
parol.  The  testimony  to  the  point  that  Corwith  would  take 
the  drafts  only  on  tiie  responsibility  of  appellant,  and  his 
allied  promise  to  guarantee  them,  amount  to  nothing;  for  by 
the  yery  act  of  drawing  he  guaranteed  their  pa3rment,  and 
could  be  called  on  for  payment  on  certaio  conditions;  that 
haying  funds  in  the  hands  of  the  drawee,  the  drafts  were 
pneented  to  the  drawee  and  payment  reftised,  and  he  duly 
notified  cff  the  refusal  His  liability  is  then  complete.  But  if 
bo  bad  no  funds  in  the  hands  of  the  drawee,  nor  the  expecta- 
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tion  of  any,  he  would  not  be  entitled  to  notice  of  the  refusal  of 
the  drawee.  And  the  reason  is,  having  no  funds,  notice  could 
do  him  no  good;  there  was  nothing  in  jeopardy  which  he 
might  saye  by  timely  notice. 

But  the  appellant  had  every  reason  to  expect  that  there  were 
funds  in  the  hands  of  his  drawee  to  meet  these  drafts  when 
he  drew  them,  as  the  railroad  receipts  for  the  wheat  were 
transmitted  at  the  same  time,  of  value  sufficient  to  pay  them 
all.  He  was,  then,  entitled  to  notice  of  the  refusal  of  the 
Bank  of  Peru  to  pay  these  drafts,  and  that  is  all  he  could 
claim.  He  occupied  the  position  of  any  ordinary  drawer  of  a 
bill,  and  nothing  better.  Did  he  have  this  notice  ?  and  what 
did  he  do  when  the  fact  was  brought  to  his  knowledge  that 
the  drafts  were  not  paid?  That  he  had  notice  is  not  denied, 
and  that  he  promised  to  pay  them  in  four  months  thereafter 
is  proved.  It  is  true,  no  formal  notice  was  given  appellant; 
but  it  is  fairly  inferable,  from  the  conversation  with  Corwith 
in  the  Bank  of  Galena,  that  appellant  well  knew  all  the  facts 
in  relation  to  the  non-payment  of  the  drafts  by  the  Bank  of 
Peru,  and  with  this  knowledge  he  made  the  promise  to  pay 
them  in  four  months:  Tebbetts  v.  Dowdj  23  Wend.  379,  and 
cases  there  cited. 

It  would  seem,  however,  firom  the  manner  in  which  this 
trial  was  conducted  in  the  various  efforts  to  prove  a  guaranty 
of  these  drafts  by  appellant,  that  appellee  really  considered 
the  Bank  of  Peru  the  party  liable,  and  that  it  was  necessary 
to  their  success  they  should  prove  a  guaranty.  And  in  truth, 
there  was  ground  for  such  an  idea,  furnished  by  the  repeated 
drafts  drawn  after  the  date  of  the  letter  of  credit,  and  their 
payment  by  Parks,  who  was  enabled  to  control  the  wheat  sent 
forward  to  meet  them.  But  their  true  position  was  that  of 
holder  of  unpaid  drafts,  on  which  the  drawer  was  responsible 
aftier  their  dishonor  by  the  drawee,  and  notice  thereof  to  the 
drawer. 

The  next  point  made  by  appellant  is,  that  appellee  cannot 
recover  on  the  special  counts  on  the  bills  of  exchange  against 
appellant,  their  sole  remedy  being  against  the  Bank  of  Peru. 
The  bills  of  exchange  here  spoken  of  are  the  drafts  in  suit, 
which  are  all  counted  on  in  the  declaration,  with  proper  aver* 
ments  of  presentment,  and  non-payment,  and  notice  to  appel- 
lant, and  a  promise  by  him,  with  a  knowledge  of  all  the  faots^ 
lo  pay  them. 

If  the  views  we  have  presented  in  discussing  the  first  point 
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be  correct, — and  of  this  we  do  not  doubt, — this  point  is  dis- 
posed of  also. 

The  drafts  not  being  accepted  drafts  by  the  Bank  of  Pern, 
or  if  accepted  not  paid  by  that  bank,  the  remedy  over,  by 
appellee  against  the  drawer,  cannot  be  disputed.  The  transac- 
tion with  appellee  does  not  appear  to  us  to  be  of  the  character 
given  to  it  by  the  appellant.  He  seems  to  think  that  by  draw- 
ing these  drafts  and  getting  the  money  on  them  from  the  ap- 
pellee, he  was  but  selling  his  grain,  whereas,  it  seems  to  us 
that  this  was  the  mode  appellant  resorted  to,  by  which  to  raise 
money  to  purchase  grain.  The  advances  were  all  made  by 
appellee  on  appellant's  responsibility,  and  to  inspire  confidence 
in  the  drawee,  the  Bank  of  Peru,  that  the  drafts  had  a  suffi- 
cient basis  to  rest  on;  the  receipts  of  the  railroad  were  attached 
to  and  sent  on  with  the  draft,  thereby  assuring  the  Bank  of 
Peru  that  value  would  be  under  their  control  sufficient  to 
satisfy  them.  Such  transactions  are  quite  common,  and  some- 
times greatly  aid  the  enterprise  of  business  men,  and  increase 
trade.  In  no  light  in  which  we  can  look  at  the  transaction, 
can  the  appellee  be  considered  as  the  purchaser  of  this  grain. 
They  advanced  the  money  to  purchase  it,  taking  for  their  pro- 
tection the  drafts  on  the  Bank  of  Peru,  with  railroad  receipts 
to  their  value  attached  to  them;  and  the  drafts  being  all  pay- 
able fifteen  days  after  sight,  the  Bank  of  Peru,  the  consignee, 
-was  enabled  in  that  time  to  get  the  funds  to  meet  them,  which 
they  did  do,  in  all  but  three  cases,  as  Parks,  for  whose  benefit 
the  arrangement  was  made,  took  up  the  drafts  as  fast  as  pre- 
'Sented,  with  the  exception  stated.  How  the  transaction  can  be 
regarded  as  a  sale  by  appellant  of  the  grain  to  appellee,  we 
cannot  understand.  When  appellant  wrote  to  Parks  that  it 
was  against  his  principles  to  sell  grain  on  time,  and  he.  Parks, 
jnuBt  make  such  arrangements  at  Oalena  as  to  get  the  cash  for 
the  wheat  on  delivery,  had  no  reference  to  a  sale  of  wheat  at 
Galena;  that  is  the  place  where  it  was  bought,  but  it  was  to  be 
delivered  at  La  Salle,  and  an  arrangement  must  be  made  at 
Qalena,  by  which,  when  the  wheat  was  delivered  at  La  Salle, 
it  would  be  paid  for,  and  this  arrangement  was  the  letter  of 
credit  from  the  Bank  of  Peru,  and  which  answered  the  pur- 
pose from  June  to  November.  Appellee  was  not  buying  grain, 
but  furnishing  funds  to  appellant  with  which  he  could  buy  it. 

It  is  very  apparent  these  banks  kept  running  accounts  with 
each  other;  and  the  appellees  were  creditors  of  the  Bank  of 
Peru  for  all  the  moneys  received  by  that  bank  on  account  ol 
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their  drafts,  and  the  Bank  of  Peru  was  the  debtor  to  appellee 
for  the  same.  This  is  undeniable.  The  balances  in  favor  of 
Appellee  were  met  by  money  by  express,  by  exchange  on 
OUcago  and  elsewhere,  and  money  was  passing  between  them 
all  the  while.  So  says  cashier  Hunt.  All  these  drafts  were 
<}harged  by  appellee  against  the  Bank  of  Peru,  and  the  account 
credited  by  remittances.  The  drafts  were  sent  with  instruc- 
tions to  remit.  When,  therefore,  the  two  drafts  described  in 
appellee's  third  and  fourth  counts,  and  which  were  produced 
on  the  trial,  marked  on  their  face  '^  paid,"  and  which  Parks 
testified  he  had  paid,  when  they  were  so  paid  to  the  Bank  of 
Peru,  that  bank  became  the  debtor  of  appellee  for  their 
amount;  for  it  is  apparent  the  Bank  of  Peru  had  this  credit 
with  the  appellee  all  along,  as  the  business  progressed,  until 
the  17th  of  November,  1860.  For  this  amount,  appellant  is 
clearly  entitled  to  a  credit;  for  these  his  drafts  were  paid  to 
the  party,  and  in  the  mode  and  manner  expected  and  under- 
stood by  appellee;  and  if  the  Bank  oif  Peru  proved  dishonest 
and  unfaithful,  the  appellant  is  not  implicated.  His  promise 
to  pay  the  drafts  only  embraced  such  drafts  as  had  not  been 
paid;  for  it  would  be  unreasonable  to  suppose  he  would,  with- 
out a  consideration,  undertake  and  promise  to  pay  drafts 
which  had  been  paid  in  the  mode  and  manner  agreed  upon« 
If  appellee  has  not  been  so  fortunate  as  to  receive  the  pro- 
ceeds, the  loss  must  be  his,  and  the  judgment,  to  the  extent 
of  these  two  drafts,  is  erroneous,  and  must  be  reversed. 

Another  point  made  by  appellant  is,  that  the  court  erred  in 
refusing  to  give  appellant's  fifth  instruction,  to  the  effect  thai 
the  plaintiff  below,  before  he  could  recover  in  this  suit,  if  at 
all,  must  account  for  the  value  of  the  wheat. 

From  what  we  have  already  said,  this  instruction  was  prop- 
erly refused,  for  appellee  had  nothing  to  do  with  buying  or 
selling  wheat.  The  receipts  of  the  railroad  were  mere  vouchers 
of  the  quantity  of  wheat  shipped,  which  no  party  supposed  the 
Bank  of  Galena  was  to  go  into  the  market  with  and  sell.  Ap- 
pellee had  nothing  to  do  with  the  wheat,  nor  was  it  at  any 
time  agreed  that  the  Bank  of  Galena  should  have  anything  to 
do  with  it.  It  was  purchased  for  Parks,  and  he  controlled  the 
receipts  after  they  were  transmitted  to  the  Bank  of  Peru.  It 
is  not  true  that  appellee  had  control  of  this  wheat,  or  any  power 
to  sell  it.  They  did  not  receive  the  railroad  receipts  for  any 
purpose  of  control,  but  for  the  purpose  stated.  Appellant 
•never  passed  the  wheat  to  appellee  for  so  much  money,  nor 
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fi>r  any  parpoee,  as  the  case  plainly  shows,  consequently  there 
is  no  obligation  on  appellee  to  account  for  the  wheat,  and  the 
instruction  was  properly  refused. 

The  other  point  made  by  appellant  as  the  fourth,  to  the 
eflfect  that  Parks  haying  taken  up  and  paid  two  of  the  drafts 
sued  on,  no  action  could  be  maintained  against  the  defendant, 
has  be^i  disposed  of  by  allowing  the  same.  The  instruction 
should  have  been  given  so  far  as  to  tell  the  jury  if  any  of  these 
drafts  had  been  paid  to  the  Bank  of  Peru,  then  that  bank  be- 
came the  debtors  to  the  Bank  of  Galena  for  their  amount,  and 
Kupfer  was  not  liable  on  them. 

About  the  time  these  drafts  should  have  been  paid,  the 
Bank  of  Peru  sent  a  remittance  to  appellee,  under  date  of 
Noyember  21, 1860,  of  $2,042.73,  ''for  balance  of  account  as 
advised.''  Now,  as  no  officer  of  the  Bank  of  Galena,  or  other 
person,  has  stated  what  balance  this  was,  and  when  the  cash- 
ier, who  ought  to  know,  fails  to  tell  on  what  account  this 
remittance  was  sent,  but  contents  himself  with  saying  it  ''was 
irrespective  of  any  particular  drafts,"  the  inference  is  not  a 
finrced  one  that  it  was  on  account  of  these  drafts.  But  be  that 
as  it  may,  the  appellant  is  entitled  to  a  credit  for  them. 

The  fifth  point  made  by  appellant  is  the  refusal  to  give  the 
instruction  in  regard  to  the  right  of  appellant  to  have  the 
difference  allowed  him  between  American  gold  and  paper 
money. 

This  right,  it  seems  to  us,  is  very  evident,  very  reasonable, 
and  unquestionable.  This  deposit  of  gold  coin  was  a  special 
contract)  to  the  effect  that  appellee  would  return  the  coin,  or 
on  failing  to  do  so,  appellant  should  be  entitled  to  the  value  of 
the  coin.  The  appellant  was  entitled,  if  he  was  paid  in  currency 
at  a  discount,  to  have  the  amount  of  that  discount  allowed  to 
him,  or  in  other  words,  he  was  entitled  to  receive  of  the  bank 
the  premium  at  which  gold  was  sold  over  currency,  and  this 
for  the  whole  amount  deposited,  unless  he  agreed  to  receive 
currency  as  coin.  The  bank  had  no  right  to  make  appellant's 
check  for  currency  a  charge  against  this  deposit  of  gold. 
What  the  gold  was  worth  over  and  above  currency  at  the  time 
appellant  drew  it  out  should  be  allowed.  The  several  acts  of 
C!ongress  making  treasury  notes  a  legal  tender  in  the  payment 
of  private  debts  were  not  then  enacted;  consequently,  appel- 
lant was  entitled  to  recover  the  value  of  the  gold  coin. 

These  are  the  principal  points  made  by  the  appellant. 
AnotheTi  of  minor  consideration,  is  the  admission  of  parol  proof 
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of  the  contents  of  these  drafts.  We  think  the  affidavits  o« 
Corwith  were  sufficient  to  let  in  such  proofl 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  other  proceedings  not 
inconsistent  with  this  opinion. 

Judgment  reversed. 

Katubs  ijn>  Eftbot  of  Gontbact  of  AxjomAScmt  See  Swope  t.  Most,  SO 
Am.  Deo.  667,  and  cases  cited  in  the  note  570.  The  acceptor  is  primarily  liaUet 
Dioeny  ▼.  Moor,  74  Id.  157. 

PRESIZfTKBlIT,  NSOBSSITT  OF,   WHSBS  DbAWEB  HAD  FUNBS  DC  HaITD  QfF. 

Braweh:  See  Adams  y.  Darby,  75  Am.  Dec  115;  Hobble  v.  Forgartie,  46  Id. 
775;  Hay  v.  Bank  <^  Kentucky,  39  Id.  479;  Orear  v.  McDonald,  52  Id.  703. 

AoGEPTAKCB  IB  UNinDOBssABT  TO  CHARGE  Draweb  OF  BOiL  payable  a  cer- 
tain period  after  date,  bnt  demand  and  notice  at  maturity  are  soffieieBti 
Chmmercidl  Bank  ▼.  Perry,  43  Am.  Dec  168. 

Pboiobb  bt  Dkawbb  to  Pat  Draft  Madb  wtth  EitowIiBdob  ob  Fazlubb 
to  make  presentment  is  binding,  and  operates  as  a  waiver:  Hwii  t.  ITadfei^A, 
46  Am.  Dec.  108;  but  not  if  made  without  knowledge:  New  Orleatu  tie.  Bank 
Y,  Harper,  43  Id.  226;  Commercial  Bank  y.  Perry,  43  Id.  168. 

Dkposits  m  Bakk,  Patablb  in  What:  See  extensive  note  to  In  ike  Matter 
^ihe  Franklin  Bank,  19  Am.  Dec  421  et  seq.;  Marine  Bankr.  Ckamdkr,  81 
Id.  249. 

LiABiLiTT  OF  Bank  Bbobivino  Bill  or  Notb  for  Collboiion:  See  jiffdia 
Innuramoe  Co.  ▼.  Alton  City  Bank,  79  Am.  Dec.  328,  and  note  330;  West  Branch 
Bank  v.  Fulm/er,  45  Id.  651;  Baldwin  ▼.  Bank  qf  Louisiana,  45  Id.  72;  Commer- 
dal  Bank  v.  Martin,  45  Id.  87,  and  notes;  and  see  extensive  note  upon  this 
sabject  appended  to  AUen  v.  Merchants'  Bank,  34  Id.  308-317.  Its  liability 
for  money  ooUeoted:  Id.  813. 
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Pbofbbtt  Sbizbd  undbr  Fibrx  Fachas  Issobd  from  Unhid  Statbb  Gat- 
ouiT  Ck>URT  cannot  be  replevied  by  process  issued  from  a  state  court. 

fizATB  Court  cannot  Lawbullt  Imtbrferb  with  Exbodtion  of  Final 
Proobsb  of  Federal  Ck>nRT  for  the  protection  of  a  stranger  alleging 
that  his  property  has  been  tortioosly  seized  in  execntion  to  satisfy  the 
debt  of  anotiier.  A  remedy  affecting  the  costody  of  the  property,  each 
as  replevin*  is  exdnsively  within  the  jurisdiction  of  the  federal  ooorti 
though  trespass  or  trover  will  lie  in  the  state  oonrt  against  the  marshal 
or  his  deputy  for  the  wrongful  seimrc 

Replbvik.  The  plaintiff  in  error  justified  the  taking  under 
a  writ  o{  fieri  facias  issued  from  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois,  against  one  Wright. 
The  question  presented  is  the  validity  of  this  plea. 
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Hoynej  WUer^  and  LewiSj  for  the  plaintiff  in  error. 

Cheiter  Kinney  and  Jamea  Fleteher,  for  the  defendant  in 
error. 

By  Conrty  Bbckwith,  J.  Munfion,  as  deputy  marshal,  un- 
der  a  writ  of  fieri  facias  from  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois,  against  the  prop- 
erty of  Wright,  seized  certain  goods  claimed  hy  Harroun,  who 
thereupon  brought  replevin  in  the  state  court 

We  are  of  the  opinion  that  the  state  court  cannot  lawfully 
interfere  with  the  execution  of  final  process  of  the  federal 
court,  at  the  instance  and  for  the  protection  of  a  stranger 
alleging  that  his  property  has  been  tortiously  seized  in  execu- 
tion to  satisfy  the  debt  of  another. 

The  question  involved  is  not  a  new  one;  but  if  it  were,  we 
should  have  no  difficulty  in  deciding  it.  The  state  and  fed- 
eral governments,  while  they  are  distinct  parts  of  a  complete 
system,  are  each  supreme  within  the  limits  of  the  authority 
confided  to  them;  each  government  is  possessed  of  a  judiciary 
power  commensurate  with  its  own  objects  and  purposes,  and 
partaking  of  its  supreme  authority;  and  the  exercise  of  the 
judicial  power  in  each  is  confided  to  the  tribunals  of  the  re- 
spective governments. 

These  tribunals  are  invested  with  the  general  as  well  as 
incidental  powers  necessary  to  the  complete  administration  of 
justice;  among  these  is  the  power  of  executing  the  final  process 
of  the  court,  whereby  the  execution  is  made  the  life  of  the  law. 
And  in  order  that  all  conflict  between  the  two  judicial  sys- 
tems touching  the  right  of  either  to  administer  justice  and 
execute  its  process  to  the  exclusion  of  the  other  might  be 
avoided,  the  ultimate  power  of  determining  the  boundary  line 
between  the  two  jurisdictions  was  constitutionally  vested  in 
the  courts  of  the  United  States,  and  their  decision  on  that  sub- 
ject is  conclusive. 

Thus  the  judicial  departments  of  the  respective  governments, 
so  organized  and  adjusted  with  reference  to  each  other,  can 
never  come  in  conflict  while  exercising  only  the  authority 
rightfully  belonging  to  them;  and  as  a  consequence,  except  in 
cases  of  appellate  jurisdiction  from  the  state  to  the  federal 
courts,  the  courts  of  neither  can  have  any  right  to  interfere 
with  or  control  the  proceedings  or  process  of  the  other:  Digg$ 
V.  Wdeottf  4  Cranch.  1?8:  Peck  v.  Jenness,  7  How.  612;  Free* 
man  v.  Rowe^  24  Id.  40u. 
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While  the  property  claimed  by  Harroun  yet  remained  in 
the  custody  of  the  marshal  who  had  seized  and  was  holding  it 
on  final  process  out  of  the  federal  court,  that  court,  so  far  as 
reaching  the  property  itself,  had  the  exclusive  authority  to 
inquire  into  and  determine  the  question  of  the  rightfulness  of 
such  custody,  upon  which  the  proper  execution  of  its  process 
depended.  Had  the  defendant  in  error  sought  relief  in  that 
court  while  the  property  was  thus  held,  he  could  have  been 
protected  in  all  his  rights;  if  he  did  not  choose  to  adopt  that 
course,  he  still  had  his  action  of  trespass  or  trover  in  the  state 
court  against  the  marshal  or  his  deputy  for  the  wrongful  seiz- 
ure. But  since  replevin  would  work  an  inference  with  the 
process  of  the  federal  court,  that  action  cannot,  in  such  case,  be 
maintained. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Bbebsb,  J.,  dissented* 

05B  Court  cannot  Takb  Propkrtt  from  Custodt  of  Anothke  bt  Rb- 

PLEviN  or  any  other  process,  and  property  held  by  a  United  States  mafshal 
under  a  writ  from  a  federal  court  cannot  be  taken  from  him  by  any  prooesi 
from  a  state  court;  and  if  surrendered  upon  a  writ  of  replevin,  the  state 
court  having  custody  of  the  property  wiU  order  its  return  upon  demand  and 
a  showing  by  the  marshal  of  his  authority  for  holding  it:  Lewis  v.  Budk,  82 
Am.  Dec  73,  and  note  94.  The  principal  case  is  cited  to  the  point  that  state 
oonrts  cannot  enjoin  proceedings  in  the  courts  of  the  United  States^  nor  tha 
Utter  in  the  former  courts:  Logan  v.  Lucaa,  59  HI.  238. 
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[84  ILUNOIS,  488.1 

RKFunmr  was  Oommxnoed  at  Common  Law  bt  Oriodtal  Wbtf  issued 
out  of  the  court  of  chancery,  and  issued  only  at  Westminster;  and  te 
remove  the  inconvenience  of  procuring  the  writ  when  required  in  a  dis- 
tant part  of  the  kingdom,  the  statute  of  Marlbridge  was  passed,  which 
dispensed  with  the  original  writ,  and  substituted  a  prooeeding,  upon  a 
complaint  made  to  the  sheriff,  which  was  called  a  "  prooeeding  by  plaint.** 

''pLAnrr,"  in  Illinois  Statutb  PROviDiNa  that  Bjkplevin  bb  Comt 
MXNGBD  BT  Plaint,  has  the  same  meaning  that  it  had  under  the  statute 
of  Marlbridge,  and  signifies  a  complaint  that  the  goods  or  chattels  were 
wrongfully  taken  or  are  wrongfully  detained,  which  is  made  by  means 
of  the  affidavit  required  by  the  statute. 

Owner  op  Lanh  mat  Bring  Bbplevin  for  Chattbls  Sbvxrbd  from  Frkb- 
hold,  wbfl>^  there  was  no  adverse  possession,  but  not  if  the  land 
held  advernely,  for  he  cannot  assert  his  title  in  that  manner. 
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Landlobd  uay  Bbirg  fLESiMVis  lOB  Chattils  Wbohoiullt  Sxvkrii> 
ntOM  Fbzbhold  by  the  tenant^  as  the  title  to  tha  land  is  not  therebj 
drawn  in  qneetioD,  aonUs. 

Replevin  by  Hapler  agamst  Anderson  and  Wangh  for  the 
alleged  wrongful  detention  of  one  htindred  cords  of  wood. 
The  defendants  pleaded  non  deiinet^  and  that  the  wood  was 
not  the  property  of  the  plaintiff,  but  belonged  to  the  defend- 
ants. Verdict  for  the  plaintiff,  defendant's  motion  for  a  new 
trial,  and  in  arrest  of  judgment  overrtiled  and  error  assigned 
by  the  defendants.  An  agreed  statement  of  facts  was  filed^ 
the  court  to  decide  upon  the  substantial  merits  of  the  cause. 
From  this  statement  it  appeared  that  the  plaintiff  proved 
prima  facie  title  to  certain  land  in  himself  by  a  regolar  chain 
of  conveyance  from  the  United  States;  and  that  after  he  had 
acquired  such  title,  the  defendant  Anderson  cut  the  wood  in 
controversy  from  the  land,  and  at  the  time  it  was  replevied  it 
was  in  the  possession  of  the  defendants,  Anderson  and  Wauglu 
The  defendants  then  offered  in  evidence,  as  color  of  title  to  the 
land,  a  tax  deed  to  themselves,  dated  about  a  month  before 
the  plaintiff  acquired  title,  and  duly  made,  acknowledged, 
and  recorded,  and  offered  to  show  that  a  few  days  after  the 
date  of  the  deed  they  entered  into  the  peaceable  possession 
of  the  land  in  good  faith,  while  it  was  vacant  and  unoccupied, 
and  had  remained  in  such  possession  for  several  months  up 
to  the  time  of  the  trial.  This  evidence,  upon  objection  by  the 
plaintiff's  counsel,  was  rejected  by  the  court;  and  the  court 
also  excluded  the  tax  deed  and  certificates  of  sale  when  offered 
by  the  defendants  as  evidence  of  absolute  title  to  the  land; 
and  the  defendants  excepted. 

Sums  and  CumminSj  and  Bangs  and  Shaw^  for  the  plaintiffs 
in  error. 

Milton  T.  Peters^  for  the  defendant  in  error. 

By  Court,  Beckwith,  J.  At  common  law,  the  action  of  re* 
plevin  was  commenced  by  an  original  writ  issued  out  of  the 
court  of  chancery,  directed  to  the  sheriff  of  the  county  where 
the  goods  and  chattels  to  be  replevied  were,  commanding  him 
to  replevy  and  deliver  them,  and  to  cause  the  defendant  to  be 
brought  to  justice  for  their  wrongful  detention.  An  original 
writ  was  only  issued  at  Westminster,  and  to  remove  the  incon- 
venience of  procuring  one  when  required  in  a  distant  part  of 
the  kingdom,  the  statute  of  Marlbridge,  62  Hen.  II.,  c.  21,  was 
passed,  which  provided  that  if  the  beasts  of  any  man  jrere 
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taken  and  wrongfully  withholden,  the  sherifif  might,  after  com« 
plaint  made  to  him  thereof,  deliver  them  without  ''let  or  gain- 
Baying"  of  him  who  took  the  beasts.  The  original  writ  was 
thus  dispensed  with,  and  a  proceeding  upon  a  complaint  made 
to  the  sheriff  under  the  statute  was  called  a  ''  proceeding  by 
plaint." 

The  revised  statutes  of  this  state  (c.  88,  sec.  5)  provide  that 
the  proceedings  in  an  action  of  replevin  shall  be  commenced 
by  plaint,  and  the  word  has  the  same  meaning  that  it  had  re- 
garding the  proceedings  under  the  statute  of  Marlbridge.  It 
signifies  that  there  is  to  be  a  complaint  made  that  the  goods 
or  chattels  were  wrongfully  taken  or  are  wrongfully  detained. 
Our  statute  requires  an  affidavit  to  be  filed  by  the  plaintiff,  or 
by  some  one  in  his  behalf,  stating  that  he  is  the  owner  of  the 
property  about  to  be  replevied,  or  that  he  is  then  lawfully  en* 
titled  to  the  possession  thereoi^  and  that  the  same  has  not  been 
taken  for  any  tax,  assessment,  or  fine  levied  by  virtue  of  any 
law  of  the  state,  nor  seized  under  any  execution  or  attachment 
against  the  goods  and  chattels  of  such  plaintiff,  liable  to  exe- 
cution or  attachment.  It  is  usual  to  state  in  the  affidavit  that 
the  goods  and  chattels  were  wrongfully  taken  or  are  wrongfully 
detained,  and  in  that  manner  the  plaint  mentioned  in  the 
statute  is  made. 

It  is  a  controverted  question  whether  the  action  could  be 
brought  at  common  law  for  goods  or  chattels  which  had  come 
lawfully  to  the  possession  of  the  defendant,  and  were  only 
wrongfully  detained.  In  New  York,  it  was  held  that  an  ao* 
tion  lay  only  for  goods  or  chattels  unlawfully  taken  and  de- 
detained;  and  in  Massachusetts,  it  was  held  to  be  a  pioper 
remedy  for  goods  and  chattels  unlawfully  detained,  without 
reference  to  the  mode  by  which  the  possession  of  the  defend- 
ant had  been  acquired.  Our  statute  gives  the  remedy  where 
the  goods  or  chattels  have  been  wrongfully  distrained  or 
otherwise  wrongfully  taken,  or  shall  be  wrongfully  detained. 
The  possession  of  land  was  always  a  sufficient  title  thereto  as 
against  a  stranger.  The  rightfiil  owner  could  not  forcibly 
enter  and  eject  a  disseisor,  nor  question  his  rights,  excepting 
in  a  real  or  possessory  action  for  the  recovery  of  the  land. 
The  possessor  of  lands  might  bring  replevin  for  chattels  sev- 
ered from  the  freehold;  and  as  the  ownership  of  lands  drew 
to  it  the  constructive  possession,  the  owner  might  bring  re* 
plevin  for  chattels  thus  severed  where  there  was  no  adverse 
possession.    But  the  owner  could  not  bring  replevin  for  chat- 


April,  1864.]  Anderson  v.  Hapleb.  821 

ids  seyered  from  land  in  adverse  poBsession  of  the  defendant 
or  of  a  third  person.  The  law  does  not  permit  him  to  assert  his 
title  to  the  land  against  the  person  in  adverse  possession  in 
that  manner:  Morris  on  Replevin,  67,  58;  1  Smith's  Lead. 
Cas.485;  1  Ch.  PL  163;  Eaton  v.  Smthhy,  Willes,  131;  Sny- 
der  V.  Vauxj  2  Rawle,  427  [21  Am.  Dec.  466];  Vavsse  v.  fitw- 
«eB,  2  McCord,  329;  Mather  v.  Trinity  Church,  3  Serg.  &  R.  509 
[8  Am.  Dec.  663];  Baker  v.Sowell,  6  Id.  476;  Brown  v.  Cold- 
mUj  10  Id.  114  [13  Am.  Dec.  660];  Powell  v.  Smith,  2  Watts, 
126;  De  Mott  v.  Hagerman,  8  Cow.  220  [18  Am.  Dec.  443]; 
Davis  V.  EoMleyj  13  111.  192.  Consistently  with  this  rule,  a 
landlord  might  hring  replevin  for  chattels  wrongfuUy  severed 
frt>m  the  freehold  hj  a  tenant,  as  the  title  to  the  land  is  not 
thereby  drawn  in  question:  Langdon  v.  Patd,  22  Vt.  205; 
Sar^  V.  Ffiefer,  10  Cal.  258;  Sanders  v.  Reed,  12  N.  H.  558. 

The  judgment  of  the  court  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 

RsmcDT  TOR  Ik JUKIES  TO  Rbal  Estate  Hsld  Advxrselt  to  Pladttzw. — 
AiB  a  general  role,  possessioii  ia  requisite  to  the  maintenance  of  any  action  for 
tort:  1  HiUiard  on  Torta,  618,  527;  and  this  is  especially  tme  of  actiona  for 
injuries  to  realty;  and  therefore,  atrictly  speaking,  an  owner  of  land  in  the 
adverae  poeaeaaion  of  another  haa  no  remedy  for  injuriea  done  to  the  realty 
by  any  peraon,  ao  long  aa  he  remaina  out  of  possession;  except  that,  as  we 
ahall  see,  he  may,  after  regaining  possession  by  re-entry  or  by  virtue  of  a 
judgment^  have  an  action  for  intermediate  damages,  and  may  also  while 
ooated  from  the  possession  have  his  action  for  the  trespass  against  hia  dia- 
•eiaor,  for  at  the  time  of  the  ooster  he  was  in  possession. 

The  very  gist  of  the  action  of  trespass  is  the  injury  done  to  the  plaintiff's 
poeaeasion:  Note  to  Oner  v.  Storms,  18  Am.  Dec.  646;  1  Ch.  PI.,  16th  Am.  ed., 
Id5;  Smith  v.  Wttnderlkk,  70  111.  426.  And  in  replevin  and  trover,  the  plain- 
tiff must  have  the  right  to  immediate  possession:  Boater  v.  Buah,  70  Am.  I>ec 
429,  note  432;  Alden  v.  Carver,  81  Id.  430;  note  to  Harker  v.  Dement,  62  Id. 
078  et  seq.;  Jolmaon  v.  CanUey,  61  Id.  762,  and  note  766;  Hilliard  on  Reme- 
dies for  Torta,  20.  Therefore,  to  maintain  trespass  quare  clawmm  /regit,  the 
plaintiff  mnst  have  had  poeaeaaion  of  the  land  at  the  date  of  the  alleged  tree- 
paaa,  and  while  the  land  ia  in  the  adverse  possession  of  another,  the  owner 
cannot  bring  trespass  for  injuries  done  during  that  period,  for  two  persona 
claiming  adveraely  cannot  have  possession  at  the  same  time,  and  accordingly 
during  the  period  of  adverse  occupancy,  trespass  will  not  lie  in  behalf  of  the 
owner  against  either  the  adverse  occupant  or  any  one  else:  Litchfield  v.  Ready, 
6  Ex.  939;  Cannon  v.  Hatcher,  26  Am.  Dec.  177;  Stean  v.  Anderaon,  4  Harr. 
(DeL)  209;  Davia  v.  Eatdey,  13  111.  192;  Robertson  v.  Rodes,  13  B.  Mon.  326; 
Carpenter  v.  Smith,  40  Mich.  639;  Bynum  v.  Carter,  4  Ired.  310;  Masterson 
T.  West  Vfnd  etc  R.  R.  Co.,  6  Mo.  App.  676;  Rowland  v.  Rowland,  8  Ohio,  42; 
Caldwdtv.  TTo^^a,  22 Ptk  St.  380;  Ho^ordy.  Whiteomb,  66  Vt.  661;  1  Hil- 
liard  on  Torts,  628,  630.  The  poasession  of  the  party  at  the  time  of  the  in« 
jury  of  which  ho  complains  is  an  essential  pillar  of  the  action:  Bacon  v. 
Ax.  Dbc.  Vol.  LXXXV-^ 
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1119;  WtdY.  Bughm,  2  Am.  Dec.  639;  AfoSadAcola  ▼.  AfdlaMcofa  Land  Cfx^ 
79  Id.  2Si,  but  he  may  also,  by  dedaiiiig  specially,  twsaver  in  addition  to  tfa* 
rental  of  the  premises  snoh  extra  damages  as  the  particular  drcnmstanoes  of 
the  case  may  demand,  including  all  immediate  injuries  resulting  from  aeti 
done  during  the  disseisin,  snch  as  the  catting  of  timber,  or  removal  of  crops: 
Adams  on  Syeotment^  391;  Pennington  on  £|jectment^  439;  Ooodiitie  ▼.  Tcmb$, 
dWils.118;  Dewey  Y.  Ot^ome,  4  Caw.  9Z9;  DrexeU  v.  Man,  2  Bfor.^l;  Hm- 
«m  y.  Widoenham,  2  Watts  ft  S.  308;  Madermn  y.  Hagan,  17  B.  Mon.  325; 
Smrkh  y.  Ireland,  55  Miss.  390;  Boinkaid  y.  Rowland,  8  Ohio,  41;  Lippett  y. 
EeOeif,  46  Vt.  516;  Bacxm  y.  Sheppard,  20  Am.  Deo.  583;  Cwnmngham  y.  ifor- 
Wf,  65  Id.  611;  De  MoU  y.  Hagerman,  18  Id.  443;  Haley  y.  WkuHer,  8  Hon, 
IS60.  An  action  of  trespaas  qwtre  daauum  is  not  barred  by  a  recovery  of  a 
judgment  in  ejectment  and  for  mesne  profits;  and  in  this  action  the  plaintiff 
may  recover  damages  for  injuries  conmiitted  upon  the  premises  by  the  dis* 
aeistir  while  in  possession:  WaJCbar  y.  BUcheock,  19  Vt.  634;  but  see  CWmiiV 
Aam  y.  MorrU,  65  Am.  Dec  611.  And  the  plaintiff  may  also  have  this  actioa 
against  tiie  defendant  in  ejectment  for  an  injury  done  intermediate  the  yerdiot 
and  the  execution  of  the  writ  of  habere  fadaa  paeeeaeionem:  Dewey  y.  OAotm^ 
4  Cow.  329.  But  even  to  maintain  these  actions,  possession  is  necessary  and 
the  mere  recovery  of  judgment  in  ejectment  is  not  8uffioient»  but  the  plaintifl 
must  first  obtain  possession  of  the  premises:  CaJidweU  y.  TToAers,  22  Pa.  St. 
878. 

Upon  affidavit  that  the  complainant  in  a  bill  praying  an  injunction  against 
a  writ  of  possession  in  ejectment  is  committing  waste,  the  courts  at  the  in- 
stance of  the  defendant,  will  make  an  order  in  the  cause  staying  the  waste: 
Hawu  y.  Qreen,  Phill.  Eq.  250.  In  New  York  it  is  provided  by  statute  that 
after  the  commencement  of  any  action  for  the  recoyeiy  of  land  or  for  the  re- 
covery of  the  poBseasion  of  any  land,  the  defendant  shall  not  make  any  waste 
of  the  land  in  demand  pending  the  suit;  and  if  such  defendant  ahall  commit 
waste,  the  court  in  which  the  suit  is  pending  shall  have  power,  on  the  appli- 
cation of  the  plaintiff,  to  make  an  order  restraining  the  defendant  from  the 
commissson  of  any  farther  waste  thereon.  And  under  that  atatute  it  was 
held  not  to  be  waste  for  a  defendant  in  ejectment  to  cut  down  timber  trees 
for  the  purpose  of  clearing  up  the  land:  People  y.  Davieon,  14  Barb.  109;  see 
also  Rkk  v.  Baher,  3  Denio,  79;  Thonmas  v.  Crqfut,  14  K.  Y.  474. 

Re-eniry  and  TreepoMS  Quare  Claueum,  —  The  owner  may  also  re-enter  upon 
the  land;  and  under  the  doctrine  of  relation,  maintain  trespass  against  the 
adverse  occupant  for  all  loss  and  damages  accruing  since  the  ouster  of  the 
plaintiff.  Before  re-entry  he  has  his  action  quare  clausum/regU  for  the  act  of 
disseisin,  for  at  that  time  he  was  in  possession,  and  the  disseisin  was  a  tres* 
pass;  but  he  recovers  damages  for  the  disseisin  alone:  Stevene  v.  HoUUter,  46 
Am.  Dea  154;  Simth  v.  Wunderlick,  70  IlL  426;  Smith  v.  Ingram,  7  Ired.  176; 
OUchrut  y.  McLaughUn,  7  Id.  810.  But  after  re-entry,  the  owner,  by  a 
legal  fiction  called  relation,  is  regarded  as  haying  been  continuously  in- 
yested  with  the  freehold  and  possession,  which,  before  the  re-entry,  was  in 
the  disseisor:  Cutting  v.  Coos,  19  Vt.  521;  Dewey  v.  Osbom,  4  Cow.  329; 
Truber  v.  MiUer,  48  Conn.  347;  S.  C,  40  Am.  Rep.  177;  Lifbrd^a  Caae,  11 
Rep.  51.  A  dianoison  may  have  trespass  "against  a  disseisor  for  the  dis- 
aeisin  itself,  because  he  was  then  in  possession;  but  not  for  an  injury  after 
disseisin,  until  he  hath  gained  possession  by  re-entry;  and  then  he  may 
anpport  this  action  for  the  intermediate  daznage;  for  after  the  entry,  the 
law,  by  a  kind  of  jua  poet  limkm,  supposes  the  freehold  to  have  all  along  oon- 
tinaed  in  him":  1  Ch.  PL,  16th  Am.  ed.,  198;  Vin.  Abr.,  tit  Trespass  T| 
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U  06k»  61  •!  S  BfaL  Com.  210|  2  RoU.  Abr.  654;  Bra  Ahr.,  tift.  Trwpaa^ 
fL  16|  Bokaub  ▼•  Am^ni^  Gra  Eli&  640;  Com.  Dig.,  tit  Trmpua,  B  3; 
AtoMM  T.  MoOkUtf  46  Am.  Dee.  164b  He  may  fherefarey  after  sobh  re-entry, 
hKw  hie  aetioii  of  tioepaei  ^nore  eltwiMm  against  hia  diaaeiaor,  and  laying  it 
with  a  eotUkmamdo  may  xeeorer  thereiny  beeidea  rents  and  profita,  all  the  inter- 
mediate damage  to  the  premiaea  done  between  the  diaaeisin  and  re-entry,  the 
diaaeiaor  being  allowed  credit  for  his  improvements:  Holeomb  v.  Sawfyns,  Lro. 
Blia.  640;  SUan  y.  AndenM,  4  Harr.  (DeL)  209;  Smith  ▼.  WunderUck,  70  IlL 
426;  Booaer  y.  Hoj^  10  R  Mon.  72;  Chadboume  v.  iS^ratc^  22  Id.  450;  BroumY. 
Ware,  25  Me.  411;  Abbott  y.  i^6&o^f,  51  Id.  575;  Pytney  y.  Dresaer,  2  Met 
683;  TV'er  y.  Smith,  8  Id.  599;  Dorrell  y.  /oAstaon,  17  Pick.  263;  Bigehw  y. 
Jone^  10  Id.  161;  Allen  y.  7^4^,  17  Maaa.  296;  Erarkh  y.  Ireiani,  55  Miaa. 
300;  i^ViArer  y.  Longford,  11  Mo.  286;  DeMoUv.  Hagerman,  8  Cow.  220; 
S.  C,  18  Am.  Deo.  443;  Tobey  v.  WthOer,  3  Johna.  471;  HoboMt  v.  iSfee^, 
19  Wend.  507;  Morgan  y.  Variek,  8  Id.  591;  Byniim  y.  Coai»,  4  Ired.  310; 
Smith  y.  Ingram,  7  Id.  175;  Oikkrist  v.  JIfcLaughUn,  7  Id.  310;  i?oi0{aiMf  y. 
RoioUmi,  8  Ohio^  41;  Caldwellr.  Walters,  22  Pa.  St  380;  JQr(|  y.  BcJter,  26 
Id.  186;  Cutting  y.  Coz^  19  Vt  521.  And  when,  after  hia  re-entry,  he  ie 
again  coated  by  the  diaaeiaee,  he  may  recoyer  in  the  aotion,  in  addition  to  tiie 
damages  for  the  firat  diaaeiain  and  intermediate  loasea  and  injoriea,  damages 
for  the  aeoond  diaaeiain;  and  if  thia  latter  is  continaed,  then  there  mnat  be  » 
new  entry  on  the  part  of  the  owner  in  order  to  recoyer  for  damages  aflcming 
snbeeqnent  to  it:  OutHngy,  Cox,  19  Vt  517-621;  HUnoitetc  CoalCo.  v.  Cobb, 
82  DL  183;  AbboU  y.  Abbott,  51  Mc.  575.  And  thns  an  owner  oat  of  poesea- 
aion  may  haye  an  action  for  injuries  committed  to  the  freehold  by  one  in  the 
adyerse  poeseaaion  thereof  at  the  time  of  suit,  though  the  plaintiff  mnst  haye 
had  the  poaaeaaion  at  the  time  of  the  alleged  injoriea* 

After  re-entry,  the  owner  haying  poaaession  by  relation  may  bring  troyer 
againat  a  person  who,  with  knowledge  of  the  title  to  the  property,  cut  and 
carried  away  timber  while  the  owner  was  out  of  pooaesaion;  Heath  y.  Bo9$,  12 
Johna.  140l  Bat  it  aeema  that  replevin  will  not  lie,  even  after  recently,  for 
fiztnrea  or  prodnots  of  the  freehold  severed  before  the  re-entry,  bat  tiie  owner 
is  oonfined  to  his  remedy  of  trespass  qnare  ebnmun,  or  for  mesne  profits:  De 
MoU  y.  Hagerman^  18  Am.  Dea  443;  King  v.  Baker,  26  Pa.  St  188;  PototS 
y.  Smith,  2  Watts^  126.  Bat  in  an  action  of  repleivin  by  the  diaaeiaor  against 
the  owner,  for  an  aet  done  while  he  waa  oat  of  poaaeaaion,  the  defendant  may 
dhow  that  he  has  re-entered,  and  veated  the  title  jn  himself;  and  to  thia  ez> 
tent  title  may  be  inoidantally  tried  hi  the  aetiont  EOhtirY.  Powell,  36  Am. 
Dea290i 

The  atattote  of  limitatinna  may  bar  the  plaintiff  of  hia  remedy  for  injariee 
to  the  freehdldy  aa  where  the  injury  waa  done  more  than  the  atatatory  time 
oi  limitation  before  the  reeovery  in  ejeotment  or  entry  on  the  land,  and  th* 
defendant  pleada  the  ataiate:  Morgan  v.  Varkk,  8  Wend.  587. 

What  Bmtbt  bt  Owvib  will  TBUfnrATs  Ai>yxBtt  Poflaaaauur  ab» 
VnrSHiroinrHDf. --Thia  aobjeet  is  treated  in  the  note  to  PeoAoc^fy.  Bn^ 
sM;  83  Am.  Dee.  487--60a. 

Bmamr  of  Diwumbib  AOAnm  SnuiroxB.  — It  ia  a  role  of  the  oommon 
law  that  the  dootrine  of  relation  ahaD  not  take  effect  to  the  injury  ua  a 
stranger.  And  the  question  ariaea  whether,  after  regaining  puaaeaaion,  the 
disseieee  has  any  remedy  for  injuries  to  the  freehold  against  any  one  eiae 
Hum  the  diaaeiaor.  Some  of  the  aathoritiea  state  that  his  only  aetioo  ie 
against  the  diaaeiaor  and  hia  aenrants^  and  othera  who  have  committed  the 
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trespass  by  his  command,  and  in  his  right:  Keilway,  1  b.,  Hob.  08;  1  Bac 
Abr.,  tit.  Trespass,  G,  40;  1  Boll.  Abr.  101;  L^ord^s  Com,  12  Jae.  4;  8.  0., 

11  Rep.  51;  King  v.  Baher,  25  Pa.  St.  186;  Dewey  v.  OAom,  4  Cknr.  329;  and 
that  he  can  have  no  action  against  a  feoffee  of  the  diiweisor,  because  he  comes 
in  by  title,  and  the  doctrine  of  relation  shall  not  make  him  who  comes  in  law- 
fully, that  is,  by  title,  a  wrong-doer:  Id.  On  the  other  hand,  there  is 
weighty  authority  to  the'  contrary,  and  to  the  effect  that  after  re-entry  the 
disseisee  may  have  his  action  of  trespass  either  against  the  disseisor,  his  lea* 
see,  donee,  or  feoffee,  or  against  a  stranger  for  mesne  profits  and  trespass 
done  during  disseisin,  on  the  ground,  of  course,  that  by  relation  the  posses- 
sion is  regarded  as  having  been  continuously  in  the  plaintiff  since  the  dis- 
seisin: 2  Boll.  Abr.  554;  HoUomb  v.  RandynSy  Cro.  Miz.  540;  Trtiber  v.  Jfi7fer, 
48  Conn.  347;  S.  C,  40  Am.  Bep.  177;  Morgan  v.  Variek,  8  Wend.  587;  Cfreen 
T.  Biddlgy  8  Wheat  75;  see  Bacon  v.  Shqppcard,  20  Am.  Dec.  584-586^  where 
the  early  authorities  are  collected  and  reviewed. 

But  the  action  does  not  lie  against  a  stranger  who  enters  under  a  person 
who  is  lawfully  in  possession  under  process  of  law,  such  a  person  being, 
indeed,  a  stranger,  as  he  has  a  right  to  rely  upon  the  legality  of  process  of  law. 
Thus,  in  Case  v.  De  Ooea,  3  Caines,  361,  the  action  was  trespass  for  carrying 
away  saw-logs.  The  defense  was  a  license  from  one  Bull,  who  was  in  posses- 
sion by  virtue  of  a  writ  of  restitution,  which,  however,  was  afterwards  quaslied. 
Bull  was  in  possession  by  the  judgment  of  a  court  having  jurisdiction  of  the 
subject-matter.  The  proceedings  having  been  set  aside  for  irregularity.  Bull 
was  considered  a  trespasser  by  relation,  but  not  the  defendants,  who  were 
strangers.  And  in  Bacon  v.  Slteppard,  20  Am.  Dec.  583,  and  JHenvilU  Case,  13 
Bep.  21,  the  possession  was  taken  under  an  erroneous  judgmenti  and  this  being 
sot  aside,  and  the  owner  restored  to  possession,  he  had  an  action  for  mesne 
profits  and  intermediate  damage,  by  whomsoever  done,  against  the  one  who 
took  possession  under  the  judgment^  but  not  against  one  who  oame  in  under 
title  from  the  intermediate  possessor. 

"Strangers,*'  then,  against  whom  the  doctrine  of  relation  is  not  effectuift 
should  be  strangers  who  enter  under  a  title  upon  which  they  are  justified  in 
relying.  Persons  who  commit  trespasses  upon  the  premises  while  they  are  in 
the  possession  of  a  disseisor  may  be  liable  to  him,  but  if  he  iaaHa  to  sue,  the  owner 
may  have  his  action  against  suc^  trespasser  after  regaining  from  the  <li— «««or  his 
possession.  The  doctrine  of  relation  regards  the  disseisee  as  having  besm  in 
possession  during  the  whole  period  of  disseisin,  and  therefore  after  re-entry  ffas 
law  cannot  regard  the  disseisor  as  having  been  in  possessioiiat  all,  since  one  of 
the  other  must  have  the  possession.  Therefore,  after  ouster  the  disseisor  has 
no  action  against  the  trespasser  durin^bis  possession,  and  ooosequently  the  tms 
owner  will  have  the  remedy,  there  being  no  wrong  without  a  remedy.  It  is 
true  that  the  owner  may  recover  for  all  the  intermediate  injuries  to  the  land 
from  the  disseisor,  except  that  he  cannot  recover  from  the  disseisor  for  dam* 
age  done  by  a  third  person  without  the  consent  or  connivance  of  the  dLBseisor: 
Brown  v.  Wart^  25  Me.  411.  If  he  recovers  from  the  disseisor  for  damsgs 
done  by  a  third  person,  that  will  be  satisfaction,  and  he  cannot  again  recover 
from  the  third  person.  Such  is  the  law  in  the  case  of  co-trespassers:  Koto  to 
Kirhoood  v.  Miller,  73  Am.  Dec.  144  et  seq.  On  the  other  hand,  if  he  cannol 
recover  from  the  disseisor  for  the  intermediate  injury  done  by  a  third  perscn, 
without  the  disseissor's  connivanco,  then  a/oriiori  he  has  his  action  against 
such  third  person:  See  Woods  v.  Banks,  14  N.  H.  101;  see  also  ffeoOh  t.  iios% 

12  Johns.  140;  HmiMu  v.  Boby,  77  Mo.  140. 
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RiVLiviJi  OE  Trotxb  Lm  in  Bxbalt  ot  Owma  ov  Frxihold  won 
FnaPEKfi  Wbossowullt  Skvkbxd  from  the  freehold:  Ogden  v.  StocJk,  poUf  p. 
932,  ftad  note;  CkmgregaiiomU  Sodefy  t.  Flenthg,  79  Am.  Bee  611;  Harlan  t. 
Horbm,  53  Id.  612;  proWded,  of  coarse^  he  is  entitled  to  the  immediate 
fOMwrion;  Aldm  y.  Carver,  81  Id.  430,  and  note  432;  bnt  it  will  not  lie 
when  the  defendant  is  in  pnoneenion  nnder  daim  of  title:  Snffder  t.  Vaux,  21 
Id.  466j  DeMcUr.  Hagermam,  18 Id.  443 


MoGagg  V.  Heaoooe. 

|84  ILUKOTS,  478.1 
OOGmTAHCB  07  MOBTQAGED    PlUEMISBS    BT  MORTQAGOB  TO  MOKTaAOXI  Dl 

Satisfaction  of  Dkbt,  ia  color  of  title;  and  if  the  grantee  pa^  taxes 
on  the  land,  while  it  is  vacant^  for  more  than  se^en  yean  thereafter, 
this  will  oonatitate  a  good  defense  to  a  suit  to  redeem  the  premises  by  a 
person  claiming  by  Tirtae  of  an  ezecation  sale  and  deed  of  the  premises 
nnder  a  judgment  rendered  against  the  mortgagor  before  his  oonyeyanoe 
to  the  mortgagee. 

IrnxBUimrT  Indioatino  Intkntion  to  Pass  vbom  Onb  Pabtt  to  An- 
OTHZR  TiTLB  TO  Lanss  of  which  a  description  is  giTen,  gives  ooLor  of 
title  to  the  lands  described. 

Law  Prbsuhss  that  All  Acts  abb  Donb  in  Good  Faith;  nntil  there  Is 
evidence  to  the  contrary. 

Gmor  of  Tttlb  is  Pbbsumbd  to  havb  bbbn  Aoquibbd  or  Good  Faixb; 
till  it  is  shown  to  have  been  acquired  otherwise. 

Good  Faitb,  Riquibbd  bt  Statute,  in  Cbbation  ob  Acquieition  ov 
CoLOB  OF  Tttlb,  is  a  freedom  from  a  design  to  defraud  the  person  hav- 
ing the  better  title. 

Knowlbdgb  of  Advbrsb  Claim  to  or  Lien  upon  Pbopxbtt  does  not^  of 
itself,  indicate  bad  faith  in  a  purchaser,  and  is  not  evidenoe  of  it^  unless 
accompanied  by  some  improper  means  to  defeat  such  daim  or  lien. 

Iaoal  Presumptions  abb  Bulbs  Established  bt  Common  Law  ob  Stat- 
Trn^  and  are  founded  upon  the  first  principles  of  justice,  or  the  laws  of 
nature,  or  the  experienced  course  of  human  conduct  and  affidrs,  and  tha 
connection  usually  found  to  exist  between  certain  things. 

Whebb  One  Fact  is  Pboved  ob  Ascebtained,  another,  its  uniform  con- 
eomitant,  is  universally  and  safely  presumed;  and  it  is  this  uniformly 
experienced  connection  which  leads  to  its  recognition  by  law,  without 
other  proof.  Many  of  these  presumptions  are  conclusive  because  they 
have  been  found  to  be  so  general  and  uniform  as  to  render  it  expedient 
from  motives  of  public  policy,  for  the  sake  of  greater  certainty  and  the 
promotion  of  the  quiet  and  peace  of  the  community,  that  this  conneo- 
tion  of  fact  should  be  taken  to  be  inseparable  and  universaL 

I^oislatubb  has  Poweb  to  Extend  Conclusions  of  Law  Abisino  fbqm 
Adverse  Possession  to  such  cases  and  to  such  circumstances  as  it  may 
deem  best  for  the  public  good. 

Fatmert  of  Taxes  fob  Seven  Suogbssivb  Teabs,  undbb  Claim  anb 
Color  of  Title,  made  in  good  faith,  and  after  possession  taken  under 
such  color  of  title,  creates  a  legal  conclusion,  by  virtue  of  the  stetnte^ 
that  the  possessor  was  the  true  owner  to  the  extent  and  aooording  to  the 
purport  of  his  paper  titlsd 
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Bill  in  chanceErj  by  the  defendaEntB  in  enor^  to  redeem  cer- 
tain land  from  the  plaintifb  in  error,  yrho  claimed  it  under  a 
mortgage  and  conveyance  from  the  mortgagor  to  the  mort- 
gagee, the  complainants  claiming  under  a  judgm^it  against 
the  mortgagor  rendered  after  the  mortgage  but  be&ce  the  oan* 
veyance.    The  opinion  states  the  case. 

W.  C.  Ooudyy  for  the  plaintiffs  in  error. 
A.  Oarriaany  for  the  defendants  in  error. 

By  Court,  Begewtth,  J.  This  is  a  suit  in  equity  by  the 
widow  and  heirs  at  law  of  Reuben  B.  Heacock,  to  redeem 
seventeen  lots  of  land  in  block  129,  in  school  section  addition 
to  Chicago,  from  a  mortgage  dated  October  25,  1836,  executed 
by  Russell  E.  Heacojk  and  wife  to  Henry  Van  Antwerp.  In 
the  year  1838,  a  suit  by  scire  facias  was  commenced  to  fore- 
close the  mortgage,  in  which  a  judgment  was  rendered  on  the 
16th  of  May,  1839,  directing  a  sale  of  seventeen  of  the  lots 
mentioned  in  the  mortgage;  and  it  was  released  as  to  the  re- 
maining three  lots.  On  the  first  day  of  July,  1840,  Russell 
E.  Heacock  and  wife  conveyed  the  seventeen  lots  to  Van  Ant- 
werp, in  satisfaction  of  the  debt.  The  premises  remained 
vacant  and  unoccupied  from  1840  until  January  13,  1853, 
when  Van  Antwerp  sold  the  same  to  McCagg,  one  of  the  plain- 
tiffs in  error,  during  which  time  Van  Antwerp  paid  all  the 
taxes  thereon.  McCagg  entered  into  possession  soon  after  his 
purchase,  and  was  in  possession  when  the  suit  was  commenced 
on  the  11th  of  February,  1854.  On  the  5th  of  July,  1837, 
James  Einzie  et  aL,  recovered  a  judgment  in  the  municipal 
court  of  Chicago  against  Russell  E.  Heacock  for  $165.43,  and 
under  a  pluries  fi.  fc^j  which  was  issued  thereon  and  dated 
January  13, 1841,  all  the  right,  title,  and  interest  of  the  de- 
fendant therein  was,  on  the  24th  of  February,  1841,  sold  ta 
Reuben  B.  Heacock.  There  was  no  redemption  from  the  sale, 
and  on  the  13th  of  June,  1842,  the  sheri£P  executed  a  deed  to 
the  purchaser.  Russell  E.  Heacock  died  in  1849,  intestatCi 
and  Rueben  B.  Heacock  died  in  1854,  intestate,  leaving  the 
appellees  (excepting  Elizabeth  Heacock,  his  widow)  his  heir» 
at  law,  who  were  also  heirs  at  law  of  Russell  E.  Heacock. 
Pending  the  suit,  McCagg  filed  a  cro8&-bill,  praying  that  the 
appellees  might  be  decreed  to  release  to  him  all  claim  which 
they  might  have  to  the  premises.  We  think  it  is  unnecessary  to 
discuss  many  of  the  questions  raised  in  argument.  The  deed 
of  Russell  E.  Heacock  to  Van  Antwerp^  dated  July  1, 1810^ 
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was  cdor  of  title.  Any  inBtrument  indicating  an  intention  to 
pass  a  titie  to  lands,  of  which  a  description  is  given,  from  one 
party  to  another,  gives  color  of  title  to  the  lands  described. 

For  some  reason  such  aninstmment  often  fails  to  effect  that 
intention,  and  passes  only  the  color,  or  semblance  of  a  titie. 
It  makes  no  difference  whether  the  instrument  fails  to  pass  a 
titie  because  tiie  grantor  had  none  to  convey,  or  had  no  au- 
thority iu  law  or  in  fact  to  convey  one.  Inasmuch  as  the  in- 
strument fails  to  pass  an  absolute  title,  for  the  reason  that  the 
grantor  was  not  possessed  of  one  or  more  necessary  requisites, 
it  gives  the  semblance  or  color  only  of  what  its  effect  would 
be  if  they  were  not  wanting.  For  more  than  seven  years  from 
the  time  when  Van  Antwerp  acquired  his  color  of  titie,  the 
premises  were  vacant  and  unoccupied;  and  during  all  that 
time  he  judd  All  taxes  assessed  thereon.  The  law  presumes 
tiiat  all  acts  are  done  in  good  faith  until  there  is  evidence  to 
the  contrary;  and  color  of  title  is  presumed  to  have  been  thus 
acquired,  till  it  is  shown  to  have  been  acquired  otherwise. 
The  good  faith  required  by  the  statute  in  the  creation  or  acqui* 
sition  of  color  of  titie  is  a  freedom  from  a  design  to  defraud 
the  person  having  the  better  titie. 

The  lands  in  controversy  were  conveyed  to  pay  a  just  debt, 
and  there  was  not  even  a  suggestion  of  any  fraud.  The  ap- 
pellees do  not  seek  to  redeem  as  the  heirs  at  law  of  Russell 
B.  Heacock;  and  under  the  allegations  of  their  bill  they  are 
not  at  liberty  to  insist  that  undue  advantage  was  taken  of  his 
necesBitoufrconditiQn.  They  seek  to  redeem  as  the  heirs  at  law 
of  Reuben  B.  Heacock,  under  a  titie  anterior  in  its  origin  to 
the  deed  to  Van  Antwerp;  and  as  heirs  of  Reuben  B.  Heacock, 
claiming  under  a  titie  adverse  to  that  of  Russell  E.  Heacock, 
they  have  no  right  to  inquire  into  the  circumstances  under 
which  his  deed  to  Van  Antwerp  was  made. 

But,  after  careful  examination  of  the  record,  we  are  unable 
to  discover  circumstances  which  would  entitie  the  appellees  to 
relief  as  heirs  of  Russell  E.  Heacock.  Three  of  the  lots  mort- 
gaged were  voluntarily  released,  and  his  indebtedness  was 
canceled  for  the  residue  of  them,  and  there  is  no  evidence  of 
any  oppression,  or  undue  advantage  taken  of  him. 

It  was  insisted  in  argument  that  Van  Antwerp  had  notice 
of  the  judgment  lien  of  Kinrie  et  al.  upon  the  equity  of 
redemirtion.  The  taking  of  a  conveyance  from  Heacock  with 
each  notice  was  not  a  fraud  upon  Kinzie  et  al.  It  impaired 
none  of  their  rights.    The  knowledge  of  an  adverse  daim  to 
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•or  lien  upon  property  does  not,  of  itself  indicate  bad  flEdth  in 
a  purchaser,  and  is  not  even  eyidenoe  of  it,  unless  accompa- 
nied by  some  improper  means  to  defeat  such  claim  or  lien. 
When  this  suit  was  commenced,  the  grantee  of  Van  Antwerp 
was  in  possession  of  the  premises,  and  his  grantor  having  had 
•color  of  title,  made  in  good  faith,  for  more  than  seven  years, 
And  having  (during  that  time)  paid  the  taxes,  the  appellant, 
McCagg,  acquired  a  complete  bar. 

The  act  of  March  2, 1839,  which  was  subsequently  incor- 
porated into  the  revised  statutes  of  1845,  did  not  introduce  a 
new  mode  of  acquiring  title,  but  applied  to  circumstances 
peculiar  to  an  unsetded  country,  a  mode  of  confirming  titles 
as  old  as  the  common  law  itself. 

Legal  presumptions  are  rules  established  by  the  common 
law  or  by  statute,  and  are  founded  upon  the  first  principles  of 
justice  or  the  laws  of  nature,  or  the  experienced  course  of 
human  conduct  and  afiairs,  and  the  connection  usually  found 
to  exist  between  certain  things. 

Where  one  fact  is  proved  or  ascertained,  another,  its  uniform 
<x>ncomitant,  is  universally  and  safely  presumed;  it  is  this  uni- 
formly experienced  connection  which  leads  to  its  recognition 
by  law,  without  other  proof.  Many  of  these  presumptions  aro 
<^onclu8ive,  because  they  have  been  found  to  be  so  general  and 
uniform  as  to  render  it  expedient  for  the  common  good  that 
this  connection  should  be  taken  to  be  inseparable  and  univer- 
sal. They  have  been  adopted  by  common  consent  from  mo- 
tives of  public  policy,  for  the  sake  of  greater  certainty  and 
the  promotion  of  the  quiet  and  peace  of  community,  and 
therefore  aU  opposing  evidence  is  forbidden. 

In  some  cases,  this  common  consent  is  declared  through  the 
medium  of  judicial  tribunals  as  a  part  of  the  common  law. 
Before  the  passage  of  the  statute  of  Westminster,  1  (3  Edw.  L, 
•c.  39),  the  titles  to  lands  and  other  rights  wero  presumed  firom 
possession,  or  a  quasi  possession,  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary.  By  that  act  the 
period  of  legal  memory  was  established  to  be  the  first  day  of 
the  reign  of  Richard  I.  (July  6,  1189),  and  titles  to  lands  and 
incorporeal  rights  were  established  by  legal  conclusions  drawn 
from  circumstances  existing  during  the  period  of  time  thus 
limited. 

The  statute  32  Hen.  VIII.  barred  the  writ  of  right  after 
sixty  years,  and  by  a  legal  conclusion,  drawn  by  the  courts, 
the  true  owner  was  divested  of  his  right  of  property,  and  the 
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mme  was  vested  in  the  disseisor:  8  Bla.  Com.  196.  So  the 
statute  21  James  I.  barred  the  right  of  entry  after  an  adverse 
possession  of  twenty  years,  and  by  a  like  conclusion  the  right 
of  possession  was  vested  in  the  disseisor.  In  each  case,  the 
statute  fixed  the  circumstances  under  which  an  action  should 
not  be  sustained,  and  the  legal  conclusion  there£rom  was  drawn 
by  courts.  The  circumstances  designated  were  such  as  the 
legislature  thought  proper  to  name,  but  other  circumstances 
might  have  been  named,  as,  for  example,  the  payment  of  taxes 
or  the  rendition  of  knight-service;  or  the  time  might  have 
been  more  limited  if  the  legislature  had  thought  proper.  It 
is  undoubtedly  within  the  power  of  the  legislature  to  extend 
«uch  conclusions  of  law  to  such  cases  and  to  such  circum- 
stances  as  it  may  deem  best  for  the  public  good. 

In  this  couniay  the  taxes  upon  land  are  usually  paid  by 
the  true  owner;  and  after  payment  of  the  same  for  seven  suc- 
cessive years  under  claim  and  color  of  title  made  in  good  faith, 
and  after  actual  possession  taken  under  such  color  of  title,  the 
presumption  of  ownership  is  so  strong  that  the  legislature  for 
the  promotion  of  quiet  and  the  peace  of  community,  in  its 
wisdom  declared  it  to  be  a  legal  conclusion  from  such  circum- 
stances that  the  possessor  was  the  true  owner  to  the  oxtent 
and  according  to  the  purport  of  his  paper  title. 

The  conclusion  thus  declared  we  are  required  to  administer 
as  a  part  of  the  law  of  the  land. 

The  decree  of  the  court  below  will  be  reversed,  and  a  decree 
entered  in  this  court  dismissing  the  original  bill,  and  granting 
the  prayer  of  the  cross-bill. 

Decree  reversed. 

Fraud  m  hxtib  Puesukid:  HeCbrti^  ▼.  WhiUt  S2  Am.  Deo.  754^  and 
note;  Mempelead  ▼.  Johnston,  66  Id.  458^  and  note  474.  See  also  the  note  to 
Bmrdir.  8nM,  66  Id.  167  etaeq.  The  principal  ease  iaeited  to  the  point  that 
the  law  preanmea  that  all  acts  are  done  in  good  &ith  unless  the  oontnuy  is 
shown  and  a  deed  imports  good  faith,  unless  frand  is  proved  or  unless  facts 
and  circnmstanoes  attendant  npon  its  ezecntion  show  that  the  party  ao- 
eopting  it  had  no  confidenoe  in  it  and  took  it  with  a  design  to  defraud  the 
holder  of  the  better  title:  Hardin  ▼.  Crate,  60  DL  221;  LaJ»  Short  etc  I^yOo. 
T.  PUtibvrg  etc  J^p  Co,,  71  Id.  40. 

LlOAL  PUSUllPnOSS  WTST  BB  BAflED  ON  FaOIS  An>  HOT  UTOH  PBisuicr- 

nom:  PenmngUm  ▼.  TeU,  52  Am.  Dec.  262;  and  the  &ots  from  which  the 
presumptions  arise  must  be  clearly  proved:  Danl^  v.  Sector,  00  Id.  242. 

Count  ovTiTUi,  What C0N8TITDTB8:  SeeC%  qfSL  LouUr.  Oormm,!! 
Am.  Deo.  686,  and  note  692;  BdgerUm  ▼.  ^trcl,  70  Id.  473,  and  note  47&  A 
deed  or  instrument  relied  upon  as  color  of  title  must  purport  on  its  fsoe  te 
tnuDsfer  or  convey  title:  HoMoeUY.  BidgU^,4mSL^XXL    Thnsadeedof 
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Toyance,  wbiiih  pnzpertB  to  convey  title  executed  by  a  pnrehaMr  at  a  tale 
under  a  judgment  of  fareclosnre  of  a  mortgage  upon  the  premisee  will  con- 
•titnte  color  of  title  in  the  grantee,  notwithstanding  the  judgment  of  foreclo- 
sure be  void:  Hkikkif  ▼.  Oreene^  52  Id.  232;  and  where  a  purchaser  under  a 
decree  foreclosing  a  senior  mortgage,  although  a  junior  mortgagee  ia  not  made 
a  party  to  the  foreclosure  proceedings,  aoquiree  by  his  deed  color  of  title  in 
good  ^ith;  and  possession  of  the  premises  and  payment  of  taxes  thereon  for 
seven  years  under  the  deed,  constitutes  a  bar  to  the  foreclosure  of  the  junior 
mortgage:  Mamm  ▼.  Ayen,  73  Id.  124.  So  where  a  party  had  conyeyed  land 
to  anotiier  in  trust  for  the  benefit  of  a  portion  of  the  cvsditers  of  a  railroad 
company,  it  was  held  that  a  sherifTs  deed  to  the  grantor  for  the  same  land, 
based  on  a  sale  under  an  execution  issued  on  a  judgment  against  the  railroad 
company,  as  also  a  tax  deed  to  the  same  party,  were  color  of  title,  under  the 
limitation  law:  Tho/moB  ▼.  Eckard^  88  Id.  595.  The  principal  case  is  dted  to 
the  foregoing  propositions. 

QooD  FAixa  Requibid  bt  Siatutb  in  CBSAXioir  oa  AoQunanmr  ov 
C^LOB  OF  Title  is  freedom  from  a  design  to  defraud  the  person  having  the 
better  tiUe:  SmUh  v.  FergwoUt  91  HL  311,  citing  the  princ^al  case.  And  it 
is  also  cited  to  the  point  that  bad  faith,  as  contradistinguished  from  good 
faith  in  the  limitation  act,  is  not  established  by  showing  actual  notice  of  ex- 
isting claims  or  liens  of  other  persons  to  the  property,  or  by  showing  a  knowl* 
edge,  on  the  part  of  the  holder  of  the  odlor  of  titie,  of  legal  defects  which 
preyent  the  color  of  title  from  being  an  absolute  one:  RuneU  ▼.  MamdeU^  73 
Id.  138;  CoUman  ▼.  BUUngSf  89  Id.  191.  See,  in  this  connection,  Pearmm  ▼. 
BnrcUtt,  80  Am.  Dec.  649;  RoyaU  ▼.  XesMe  qfLkle,  60  Id.  712. 

Pathemt  07  Taxes  oir  Pbofebtt  tob  Reqxtxbitb  Pebiob  under  color  of 
titie,  while  the  land  is  vacant  and  unoccupied,  which  is  followed  by  posses- 
sion before  suit  brou^t,  will  create  a  bar  under  the  Utinois  statute:  HhUey 
▼.  Greene,  52  HL  234,  citing  the  principal  case.  Payment  of  taxes  by  a 
claimant  of  land  is  a  fact  to  be  weighed  by  the  jury  in  determining  the  ques- 
tion of  adverse  possession,  although  it  is  not  in  itself  evidence  of  an  ouster  of 
the  true  owner:  Draper  v.  Shooi,  69  Am.  Dec  462. 

Tbb  FBnrdPAL  OASE  came  again  before  tins  courts  and  is  reported  in  4S 
BL  153^  and  the  court  there  affirms  the  doctrines  of  the  principal  caae^  whli 
the  exception  that  the  rule  is  laid  down  that  the  statute  of  I'^'tfttiims  does 
not  confer  titie,  but  is  to  be  used  merely  as  a  shield,  and  the  language  of  the 
principal  case  declaring  it  to  be  a  legal  oonclusion,  under  the  statute,  that 
the  possessor,  who  has  conformed  with  its  conditions,  is  the  true  owner,  ia 
modiiSed  so  far  as  it  conflicts  with  the  above  role:  See  Wdiber  v.  ChagmBm^ 
80  Am.  Dec  HI,  and  note  118;  FordY.WUton,  72  Id.  137,  and  note  14SL 
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184  iLUlf  018,  090. 1 

Ybivdxi  nr  PoeanBicnff  hja  No  Biobt  to  Ebbcv  Hoobe  upon  PttoasBi 
as  property  separate  and  distinct  from  the  freehold,  and  aa  intention  te 
do  so,  no  matter  how  dearly  manifested,  is  of  no  avail 

Vehbob  mat  Maintain  Replevin  vob  House  EBaoiiD  itfov  FSBmni 
BT  Vendee  in  PoflKsasioN  under  unexeeuted  oontraot  of  aak^  and  aoU 
by  him  to  another,  who  removes  it  from  the  land,  so  long  as  it  can  ba 
identified,  and.is  not  permanently  annexed  to  other  veal^. 
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RxPLSviN.    The  opinion  Btates  the  case. 
Seammofi^  MeCagg^  and  FuUerj  for  the  appellant. 
WtUiam  HopkinSj  for  the  appellee. 

By  Court,  Bsckwith,  J.  This  is  an  action  of  replevin, 
brought  by  the  appellant,  for  a  dwelling-house,  alleged  to  haye 
been  wrangfhlly  removed  from  a  lot  belonging  to  him,  by  the 
appellee.  The  pleas  are  non  deiinet  and  property  in  the  ap- 
peUee.  On  the  trial,  it  was  admitted  that  the  appellant,  in 
1856,  and  from  that  time  to  the  commencement  of  the  suit, 
had  been  the  owner  in  fee  of  the  lot  from  which  the  building 
was  removed;  and  it  appeared  in  evidence  that  while  he  was 
the  owner  of  the  lot,  in  1866,  he  made  a  contract  with  one 
Schuster  to  sell  him  the  same  for  $525,  of  which  twenty-five 
dollars  was  paid  in  cash,  and  the  residue  was  to  be  paid  in  five 
annual  installments,  the  last  of  which  fell  due  September  1, 
1861.  Four  of  the  installments  had  become  due,  but  only  one 
of  them  had  been  paid.  The  contract  provided  that  if  the 
vendee  should  make  default  in  any  of  the  payments,  the  ven- 
dor should  have  the  right  to  consider  the  agreement  termin- 
ated, and  to  treat  Schuster,  his  representatives  or  assigns,  as 
tenants  at  will  at  a  specified  rent. 

In  1868,  while  Schuster  was  in  possession  of  the  lot  under 
the  contract,  he  and  the  appellee  erected  thereon  a  dwelling* 
house,  under  an  agreement  that  each  was  to  own  one  half 
of  the  same.  The  house  was  placed  upon  blocks  resting 
on  boards,  Ijdng  on  the  ground.  For  about  two  years  after 
the  house  was  finished,  Schuster  occupied  it  with  his  fam- 
ily, and  in  January,  1861,  sold  his  share  to  the  appellee,  to 
whom  he  gave  permission  to  occupy  the  lot  until  Septem- 
ber, 1861.  The  house  remained  on  the  lot  until  June,  1861, 
when  it  was  removed  by  the  appellee.  The  appellant  de- 
manded possession  of  the  house,  and  upon  the  refusal  of  the 
appellee  to  surrender  the  same,  commenced  this  suit  for  its 
recovery.  Upon  the  trial  in  the  court  below,  the  jury  were 
instructed  that  the  appellant  was  not  entitled  to  recover.  The 
general  rule  of  the  common  law  is,  that  things  affixed  to  the 
realty  become  part  of  it,  and  belong  to  the  owner  thereof;  but 
erectioDB,  which,  from  their  general  nature  and  character,  are 
ordinarily  deemed  a  part  of  the  freehold,  may  be  made  in  such 
manner,  or  under  such  circumstances,  as  render  them  distinct 
and  separate  property.  In  order  to  do  this,  the  person  mak- 
ing the  improvement  must  have  the  right  to  determine  whether 


884  Ogden  17.  Stock.  [Illiiioiai 

or  not  the  erection  shall  become  a  part  of  the  realty;  and  it 
moBt  appear  that  it  was  not  intended  to  form  a  part  thereofl 

The  intention  may  be  inferred,  in  some  cases,  fiom  the  man* 
ner  in  which  the  improvement  is  attached  to  the  realty;  and 
in  others,  fix>m  the  nature  of  the  title  of  the  party  making  it, 
or  from  the  purpose  with  which  it  was  made;  but  if  the  party 
making  the  improvement,  as  between  himself  and  the  owner 
of  the  soil,  has  no  right  to  erect  the  same,  as  property  separate 
and  distinct  from  the  freehold,  an  intention  so  to  do,  no  mat- 
ter how  clearly  manifested,  is  of  no  avail.  Schuster,  at  the 
time  the  dwelling-house  was  erected,  was  the  vendee  of  the 
appellant,  in  possession  of  the  premises  under  an  unexecuted 
contract  requiring  him  to  pay  for  the  land  and  make  it  his 
own.  He  was  in  default  for  a  part  of  the  payments  already 
matured,  owing  a  greater  portion  of  the  purchase-money,  and 
paying  no  rent  for  his  occupation  of  the  premises.  His  enjoy- 
ment of  the  property  was  solely  by  reason  of  his  agreement  to 
pay  for  the  same;  and  the  law  will  presume  that  he  intended 
to  perform  his  agreement  in  good  faith.  It  may  well  be  pre- 
sumed that  the  vendor,  relying  upon  the  agreement,  and  the 
additional  security  of  the  improvements  for  its  performance, 
allowed  Schuster  to  remain  in  possession  after  default  in  mak- 
ing his  payments,  and  while  in  the  enjoyment  of  the  property 
under  such  circumstances,  he  could  not,  honestly,  assert  that 
he  did  not  intend  to  perform  his  contract,  and  that  he  intended 
the  erections  on  the  lot  as  property  separate  from  the  freehold. 

The  law  will  not  infer  a  dishonest  intention,  nor  give  effect 
to  one  when  proven.  The  mode  adopted  in  the  construction 
of  the  foundation  of  the  house  would  not,  under  the  circum- 
stances, show  an  intention  on  the  part  of  the  vendee  to  erect 
and  maintain  the  same  as  property  separate  and  apart  from 
the  realty.  Having  no  right  to  claim  that  the  improvements 
bore  that  relation  to  the  freehold,  he  cannot  be  presumed  to 
have  made  them  with  that  intention.  His  position  in  regard 
to  improvements  was  analogous  to  that  of  a  mortgagor,  who 
has  no  right  to  remove  improvements  he  has  put  upon  the 
land,  permanent  in  their  nature,  for  the  reason  that  the  law 
presumes  that  they  were  annexed  with  the  design  of  being 
permanent:  Dooley  v.  CrUty  25  111.  551.  No  intention  at  vari- 
ance with  this  presumption  is  allowed  to  affect  the  rights  of  a 
mortgagee,  or  of  a  vendor,  where  the  vendee  is  in  possession 
under  an  obligation  to  make  the  land  his  own:  Smith  v.  Moore^ 
26  Id.  892.    The  appellee,  at  the  time  the  house  was  built,  waa 
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bound  to  take  notice  of  the  relation  subsisting  between  the  ap- 
pellant and  Schuster;  and  the  evidence  tends  to  show  that  he 
had  actual  knowledge  thereof;  what  Schuster  could  not  do,  ho 
could  not  authorise  or  permit  another,  either  along  with  him- 
Belf^  or  separately,  to  do;  and  therefore  it  is  not  perceived  how 
the  appellee,  hj  joining  with  Schuster  in  erecting  the  building^ 
under  an  agreement  to  become  part  owner  of  it,  and  afterwards- 
obtaining  a  conveyance  of  Schuster's  interest  tiierein,  acquired 
any  right  to  remove  it  from  the  premises. 

The  dwelling-house,  prior  to  its  removal,  was  a  part  of  tho 
realty,  and  the  legal  title  to  the  same  was  in  the  appellant. 
So  long  as  the  contract  for  the  purchase  of  the  land  remained 
unexecuted,  Schuster  had  only  an  equitable  right  to  the  house 
as  a  part  of  the  realty,  and  the  appellee  acquired  no  greater 
right  to  it.  They  had  no  right  of  possession  independent  of 
their  right  to  occupy  the  land,  and  when  the  house  was  re- 
moved from  the  realty  their  right  of  possession  ceased.  The 
severance  and  removal  of  the  house  were  tortious  acts,  by  which 
it  was  separated  from  the  property  which  Schuster  had  a  right 
to  occupy,  but  did  not  change  the  legal  title  vested  in  the  ap- 
pellant as  the  owner  of  the  freehold.  The  appellant's  legal 
title  drew  to  it  the  right  of  i)OSses8ion  from  the  time  Schuster's 
right  of  possession  ceased.  The  appellant  might  have  main- 
tained trespass  or  trover  for  the  value  of  the  house;  therefore,. 
Uie  action  of  replevin  was  sustainable,  so  long  as  the  house 
could  be  identified,  and  was  not  permanently  annexed  to  other 
realty:  Davis  v.  Eaalej/j  13  HI.  192. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

Sebiot  Bma  BBBraorrao  Fimnun  Obtaikb  juei'wjuui  Hkzb  ajxd  Bzioir* 
10B,  Tendor  and  Tendee,  and  mortgagor  and  mortgagee:  Montague  r,  Dent^ 
S7  Am.  Dee.  572»  and  note  576.  Thoi^  in  Tajflor  t.  Townmid,  6  Id.  107,  il 
ia  held  that  a  mortgageOp  after  raoorery  in  equity  by  the  mortgagor  to  re- 
deem, and  before  poaoearion  taken  under  the  judgment^  may  lawfully  take 
down  and  carry  away  any  bnildinga  erected  by  him  on  the  land  mortgaged, 
the  maieriali  of  which  were  hia  own,  and  not  ao  connected  with  the  aoil  that 
they  cannot  be  removed  without  prejudice  to  it.  But  a  building  may  be  a 
chattel  when  auch  ia  the  agreement  of  the  parties:  Dame  ▼.  Dame,  75  Id. 
196,  and  aee  the  caaes  cited  in  the  note  thereto  200.  See  alao  Boffere  ▼.  OVI> 
kiger,  72  Id.  9H,  and  note  697.  Replevin  or  trover  will  lie  for  the  reoovecy 
of  proper^  tortiously  severed  from  realty,  which,  but  for  auch  severance^ 
would  be  real  property:  CangregaitMal  Soei^  y,  Fleming,  79  Id.  611}  Harkm 
T.  HarUm,  53  Id.  612.  The  principal  case  ia  cited  to  the  point  that  a  houaa^ 
Vuilt  upon  a  lot  in  pursuance  of  the  requirement  of  a  prior  contract  of  pur* 
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diABO  of  the  lot  fheioby  beomnea  paart  of  the  really:  ffogteU  t.  BWa,  17 
llioh.  875.  A  house  may  be  bo  erected  aa  to  be  strictly  personal  property, 
or  the  defendant  may  be  estopped  by  his  own  acta  from  denying  it  to  be  ao^ 
as  where,  for  example,  he  has  improperly  removed  it  from  the  land  of  the 
plainti£(  or  where  he  has  given  a  chattel  mortgage  on  it  as  personal  property: 
Doris  V,  Taylor^  41  SL  407.  So  one  who  enters  land  nnder  an  adverae  title, 
and  ereota  a  honae  thereon,  haa  no  right  to  remoye  the  honae;  and  if  he  doea 
so  after  being  evicted,  it  becomes,  after  snch  severance,  and  while  in  the 
possession  of  the  trespasser,  personal  property,  and  the  land-owner  may 
maintain  replevin  therefor:  HiubKhmoum  v.  McHeniry,  29  Wia.  663.  In 
Salter  v.  Sample,  71  HI.  432,  however,  the  owner  of  a  lot  sold  it  by  parol  eon- 
tract  on  a  credit  of  one  year,  and  the  purchaser  erected  a  frame  boose 
thereon,  placed  npon  pillars,  as  a  residence,  and  before  the  expiration  of  the 
year  sold  the  house  to  another,  who  removed  it  to  another  lot,  and  there 
placed  it  upon  brick  pillars  sunk  in  the  ground,  and  built  aa  addition  to  it; 
and  it  was  held  that  the  house  was  a  part  of  the  realty  on  the  first  lot^  and 
that  when  it  was  removed  and  became  fixed  upon  brick  pillars  on  the  other 
lot,  it  became  a  part  of  that  lot,  and  replevin  would  not  lie  for  it,  though  dur- 
ing its  transit  it  might  be  regarded  as  personal  property;  and  the  principal 
ease  ia  distinguished  on  the  ground  that  it  was  not  there  shown  that  the 
building  was  fixed  permanently  to  the  soil  after  its  removal,  and  on 
the  ground  of  the  contractual  rehttion  ATiiyfnwg  between  the  vendor  and 
dee. 
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rssiucnroiB,  1.] 

HoLDXB  ov  Sight  D&ot  hust  Put  It  into  OirooiiATIOH,  or  FEmsT  It 
lOB  Patkent,  at  the  farthest,  on  the  next  business  day  after  its  recep- 
tion, if  within  reach  of  the  person  upon  whom  it  is  drawn,  in  order  to 
charge  the  drawer  and  indorsers. 

Siqet  D&aft  Matures  when  Presented  ior  Payment,  and  if  presented 
on  the  day  of  its  reception,  and  not  then  paid,  it  must  be  protested  for 
non-payment  on  the  same  day,  and  due  notice  given,  in  order  to  charge 
the  drawer  and  indorsers,  precisely  as  if  it  had  been  made  payable  on  a 
specified  day. 

Sioht  Draft,  Lms  All  Other  Bills,  should  be  Presented  ior  Pay- 
ment BY  Holder,  or  his  agent,  during  the  business  hours  of  the  day; 
but  after  such  presentation,  it  may  be  again  presented  by  a  notary,  for 
the  purpose  of  making  a  protest  for  non-payment^  after  business  hoovsy 
on  the  same  day. 

Ir  Holder  ot  Sight  Draff,  on  Presenting  It,  Finds  No  One  at 
Drawee's  Plage  of  business  to  honor  it,  he  may  elect  to  consider  the 
bill  as  not  presented  for  payment;  but  any  act  evincing  an  election  to 
oonaider  it  aa  preaented  for  the  purpoae  will  bind  the  holder,  and  he  can- 
not»  after  auch  election,  claim  that  the  bill  waa  not  preaented  for  pay* 
ment. 

Eabi  RsQEFnoN  OF  Check  vrou  Drawee  for  Amount  of  Bill  will  not^ 
ordinarily,  be  conaidered  aa  a  payment,  but  only  aa  a  meana  of  payment; 
and  thia  is  so,  whether  the  bill  is  surrendered  to  the  drawee  at  the  time 
of  receiving  the  check,  or  is  retained  by  the  holder  until  payment  is  ooii- 
summated. 
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AocEFTANGB  ov  Ohbok  ixom  Dbaweb  ov  Bqx  may  be  shown  to  have  bean 

in  abaolnte  payment. 
Afpbofbiatxoh  ov  Ghsok  bt  Holdbb  to  Ows  Usi^  by  patting  it  in  oiica* 

lation,  becomee  a  payment  of  the  bill  for  whieh  it  was  reoeived. 
WmnoB  Ohms  was  Vkpobxted  wtth  Baitkxb  as  Monkt  ob  vor  Ooil* 

UKmozr,  is  a  qnestion  of  fact    If  deposited  in  the  nsnal  oomse  of  busi* 

ness^  the  presomption  is»  that  it  was  for  ooUeotion  merely,  and  not  as 

money. 
OaaoK  Dmposited  as  Monxt  Ofkbates  as  Pathjoit  of  the  bill  for  which 

it  was  giren  from  the  moment  the  deposit  is  made. 

HOLPBB  OT  CSBOK  MAT  AS  WkLL  EmFLOT  HIS  BANKEB,  AS  AflKHT,  to  Ool- 

leot  it  as  any  other  person;  and  if  the  holder  deposits  the  check  with  his 
banker  for  collection,  each  deposit  is  the  same,  in  le^j^  effect^  as  h«ji<1tng 
the  check  to  a  messenger  for  the  same  pnrpose. 

Dsposnp  07  Chbok  ion  CoujsanoK  dobs  not  Otebati  as  Patmsnt  of  Bill 
for  which  the  check  was  given. 

HoLPBi  OF  Ghbok  ouobt  TO  PnESBNT  It  FOB  Patust  befoTO  the  eaq^ira* 
tion  of  the  next  business  day  after  it  is  receiTed,  in  order  to  avoid  loss 
by  the  failure  of  the  drawee. 

Tdix  within  Which  Ghbok  must  bb  Pbbbbbthd  to  Ohabob  Dbawxb  in 
nowise  regulates  or  fixes  the  time  when  a  protest  must  be  made  in  order 
to  charge  the  drawer  or  indorser  of  a  bill  for  which  the  check  was  re- 
ceived as  a  means  of  payment. 

Pabtt  RacBivizra  Chbok  as  Mbans  of  Patmbnt  must  Pbooubb  rrs  Pat- 
MKHT  on  the  day  of  its  recepticn,  or  return  it  for  non-payment  on  that 
day,  so  as  to  have  the  bill  for  which  it  was  received  protested  for  non- 
payment on  that  day. 

OoHSBQUBNGEs  OF  Nbolbot  TO  Pbotest  Bill  MAT  BB  Waivbd  by  persou 
entitled  to  take  advantage  of  it;  and  a  promise  to  pay  the  bill,  made  by 
the  person  insisting  upon  the  want  of  protesti  after  he  is  aware  of  the 
laehee,  to  the  holder,  amounts  to  a  waiver  of  such  laches^  and  admits  the 
holder's  right  of  action. 

UsAOB  IB  Pabtiodlab  Plaob,  howbveb  Long  ob  Wbix  Establzshbd,  that 
checks  may  be  received  as  a  means  of  payment  for  a  bill,  and  the  bill  be 
held  over  until  the  next  day  without  protest^  for  the  purpose  of  asoer- 
taining  whether  the  check  will  be  paid,  cannot  be  allowed  to  alter  the 
general  commercial  usage  of  the  world. 

Appeal  from  the  superior  court  of  Chicago.  Asmmpait  to 
leoorer  upon  a  bill  of  exchange.    The  opinion  states  the  case* 

ArringUm  and  Deni^  for  the  appellants. 

Waite  and  Twme^  for  the  appellee. 

By  Court,  Walkeb,  C.  J.  This  was  a  sight  draft  drawn  by 
Strong  and  Wiley  Brothers  on  the  Ohio  Life  Insurance  and 
Trust  Company,  in  favor  of  Williams  and  Brother.  The  last- 
named  firm  indorsed  the  draft  to  B.  E.  Swift,  Brother,  and 
Johnston,  who  indorsed  the  same  to  appellee.  It  was  negotiated 
on  the  day  of  its  date  to  B.  K.  Swift,  Brother,  and  Johnston, 
who,  on  the  same  day,  sent  it  to  Swift,  Ransom,  &  Co.,  of  New 
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York,  for  collection;  and  it  reached  them  on  Saturday,  AugOBi 
22, 1857.  On  that  day  Swift,  Ransom,  &  Co.,  indorsed  upon 
the  draft  '^  received  payment,"  and  wrote  their  name  under  the 
indorsement,  and  sent  it  hy  messenger  to  the  trust  company 
for  payment.  He  received  a  check  for  the  amount,  drawn  upon 
the  American  Exchange  Bank,  and  left  the  draft  in  the  pos- 
session of  the  company.  This  check  was  placed  in  the  bank 
with  which  Swift,  Ransom,  &  Co.,  transacted  their  businesSi 
to  go  through  the  clearing-house.  On  the  next  Monday  the 
check  was  thrown  out,  at  the  clearing-house,  and  on  that  day 
the  trust  company  had  suspended  and  did  not  open  for  busi- 
ness. 

The  check  was  on  that  day  returned,  but  the  assets  and 
papers  of  the  trust  company  were  then  in  the  hands  of  the 
sheriff,  who,  notwithstanding  the  trust  company  were  willing 
to  return  the  draft,  was  unwilling  to  surrender  it  to  Swift,  Ran- 
som, &  Co.  Payment  of  the  draft  was  demanded  and  refused, 
and  the  draft  was  then  protested,  and  notice  by  mail  was  given 
to  Strong  and  Wiley  Brothers.  On  the  same  day  Swift,  Ran- 
som, &  Co.,  telegraphed  to  Swift,  Brother,  and  Johnston  that 
the  trust  company  had  failed,  and  that  the  draft  was  unpaid. 
It  is  likewise  insisted  that  after  notice  of  protest  appellants 
agreed  to  pay  and  take  up  the  draft. 

The  first  question  presented  is,  whether  the  protest  for  non- 
payment was  in  time  so  as  to  hold  the  drawer  and  indorsers. 
It  may  safely  be  stated  as  a  rule  that  the  holder  of  a  sight  bill, 
in  order  to  charge  the  drawer  and  indorser,  must  put  it  into 
circulation  or  present  it  for  payment,  at  the  farthest,  on  the 
next  business  day  after  its  reception,  if  within  reach  of  the 
person  upon  whom  it  is  drawn:  Chitty  on  Bills,  382.  Such  an 
instrument  matures  when  presented  for  payment;  and  if  pre- 
sented on  the  day  of  its  reception  it  is  thereby  matured,  and 
if  not  then  paid  it  must  be  protested  for  non-payment  on  the 
same  day,  and  due  notice  given  in  order  to  charge  the  drawer 
and  indorsers  precisely  as  if  it  had  been  made  payable  on  a 
specified  day.  And  such  a  bill,  like  all  others,  should  be 
presented  for  payment  by  the  holder  or  his  agent  during  the 
business  hours  of  the  day.  And  after  a  bill  has  been  pre- 
sented by  the  holder  or  his  agent  for  payment,  it  may  be  again 
presented  by  a  notary  public,  for  the  purpose  of  making  a  pro- 
test for  non-payment,  after  business  hours  on  the  same  day: 
Chitty  on  Bills,  458. 

But  if  the  holder  of  a  sight  bill  presents  it,  and  finds  no  one 
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at  the  drawee's  place  of  buaineBS  to  honor  it,  he  may  elect  to 
consider  the  bill  as  not  presented  for  payment,  but  any  act 
evincing  an  election  to  consider  it  as  presented  for  the  pnr- 
poee  will  bind  the  holder,  and  he  cannot,  after  such  election, 
daim  that  the  bill  was  not  presented  for  payment:  MiielieU  v. 
Degraudy  1  Mason^  176. 

The  bare  reception  of  a  check  from  the  drawee  for  tha 
amount  of  the  bill  wiU  not  ordinarily  be  considered  as  a  pay- 
ment, but  only  as  a  means  of  payment;  and  this  is  the  ruloi 
whether  the  bill  is  surrendered  to  the  drawee  at  the  time  of 
receiving  the  check,  or  is  retained  by  the  holder  until  payment 
is  consummated.  It  may  be  imprudent  to  surrender  the  bill 
before  actual  payment  is  made,  but  such  improvidence  does 
not  change  the  rule. 

Although  the  bare  reception  of  a  check  will  not,  usually,  be 
considered  as  a  payment,  but  simply  as  a  means  of  obtaining 
payment,  still  it  may  be  shown  that  the  check  was,  in  fact, 
received  as  absolute  payment.  The  fact  may  be  established 
by  showing  an  express  agreement  to  that  effect,  or  by  showing 
such  circumstances  as  will  satisfy  the  mind  that  such  was  the 
understanding  of  the  parties  at  the  time  the  check  was  taken. 
If  the  holder  of  the  check  appropriates  it  to  his  own  use  by 
putting  it  into  circulation,  it  then  becomes  a  payment  of  the 
bill  for  which  it  was  received.  Or  when  the  holder  of  a  check 
received  for  the  apnount  of  a  bill  deposite  it  with  his  banker,  it 
becomes  a  question  of  fact  whether  such  deposit  was  made  as 
and  for  so  much  money  to  the  credit  of  the  depositor,  or 
whether  the  check  was  deposited  for  collection  merely.  If 
deposited  in  the  usual  course  of  business,  the  presumption 
would  be  that  it  was  for  collection  merely,  and  not  as  money. 
By  the  usage  of  bankers,  the  teller,  with  whom  such  depoeito 
are  generally  made,  has  no  authority  to  receive  them  as  and 
for  money,  and  this  is  known  to  the  depositor;  but  the  teller 
has  authority  to  receive  checks  for  collection,  and  therefore 
the  presumption  is,  that  they  were  received  for  that  purpose 
until  the  contrary  is  shown. 

If^  however,  a  banker  receives  a  check  as  and  for  so  much 
money,  and  gives  the  depositor  credit  therefor,  such  an  act  is 
an  appropriation  of  the  check  by  the  holder,  and  operates  as  a 
payment  of  the  bill  for  which  it  was  received  from  the  moment 
ihe  deposit  was  made.  And  from  that  time  the  check  becomes 
the  absolute  property  of  the  banker  with  whom  it  is  deposited, 
and  the  bill  ceases  to  exist,  and  cannot  be  revived,  except  by 
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fh0  agieemant  of  all  the  parties  who  would  be  affected  thereby. 
But  the  holder  of  a  check  may  as  well  employ  his  banker  as 
an  agent  to  collect  it  as  any  other  person.  And  if  the  holder 
dq^OBits  the  check  with  his  banker  for  collection,  such  deposit 
is  precisely  the  same  in  its  legal  effect  as  handiug  the  check 
to  a  messenger  for  the  same  purpose.  Such  a  deposit  will  not 
operate  as  a  payment  of  a  bill  for  which  a  check  was  taken. 
In  such  a  case,  if  the  check  is  duly  presented  and  not  paid, 
the  depositor  must  receive  it  back  from  the  messenger  or 
banker  acting  as  such.  In  order  to  avoid  loss  by  the  fiEdlure 
of  the  drawer,  the  holder  of  a  check  ought  to  present  it  for  pay- 
tneat  before  expiration  of  the  next  business  day  after  it  is 
received.  But  the  time  within  which  a  check  must  be  pre- 
sented to  charge  the  drawer  in  no  wise  regulates  or  fixes  the 
time  when  a  protest  must  be  made,  in  order  to  charge  the 
drawers  or  indorsers  of  a  bill  for  which  the  check  was  received 
ss  a  means  of  payment. 

If  a  check  is  received  as  a  means  of  payment,  the  parfy  re- 
ceiving it  must  procure  its  payment  on  the  day  of  its  reception, 
or  return  it  for  non-payment  on  that  day,  so  as  to  have  the 
bill  for  which  it  was  received  protested  for  non-payment  on 
that  day.  The  person  receiving  a  check  for  such  a  purpose 
has  no  more  right  to  send  it  through  a  banker  for  collection  on 
the  next  business  day,  than  he  has  to  put  it  in  his  safe  and 
send  it  by  his  clerk  on  the  next  business  day.  Whilst  a 
presentment  on  the  next  business  day  is  sufficient  to  charge 
the  drawer  of  the  check,  it  is  no  excuse  for  the  non-protest  of 
the  bill  on  the  day  of  its  presentation  for  pa3rment.  The 
Diligence  of  the  holder  of  the  check  in  not  procuring  pay- 
ment of  the  bill  on  the  day  of  its  presentation,  by  the  means 
he  receives  for  that  purpose  or  otherwise,  discharges  the 
drawers  and  indorsers  of  the  bill,  if  protest  is  not  made. 

The  consequences  of  a  neglect  to  protest  may  be  waived  by 
the  pwson  entitled  to  take  advantage  of  it,  and  a  promise  to 
pay  the  bill,  made  by  the  person  insisting  upon  the  want  of 
protest,  after  he  is  aware  of  the  laches,  to  the  holder,  amounts 
to  a  waiver  of  such  laches,  and  admits  the  holder's  right  of  ac- 
tion: Chitty  on  Bills,  601. 

When  tested  by  these  rules,  it  will  be  seen  that  there  have 
not  been  proper  steps  to  charge  the  drawer  and  indorsers  in 
this  ease.  The  bill  was  received  for  collection  by  Swifl,  Ran* 
eom,  &  Cofc,  on  the  twenty-second  day  of  August,  and  notwith* 
standing  they  might  have  delayed  presenting  it  for  payment 
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until  the  24th,  which  being  Monday  was  the  next  busi- 
nefls  day,  they  saw  proper  to  present  it  for  payment  on  the 
same  day  it  was  received.  By  so  presenting  it,  the  bill  became 
due  on  that  day,  and  to  have  held  the  drawer  and  indorsers, 
precisely  the  same  stei>s  should  have  been  taken  as  if  the  bill 
had,  in  terpis,  been  payable  on  that  day.  And  for  that  pur- 
pose it  was  necessary  to  have  had  it  protested,  and  due  notice 
given  to  the  drawers  and  indorsers  of  the  bill.  Had  it  been 
specifically  payable  on  the  22d,  it  would  not  be  contended 
that  a  protest  and  notice  of  non-payment  on  the  24th  would 
have  been  in  time;  and  yet  there  is  no  difference  in  principle 
in  the  two  cases. 

The  evidence  of  usage  is  not  sufficient  to  establish  a  general 
custom  that  checks  may  be  received  as  a  means  of  payment 
for  a  bill,  and  the  bill  be  held  over  until  the  next  day  without 
protest,  for  the  purpose  of  ascertaining  whether  the  check  will 
be  paid.  It  can  hardly  be  supposed  that  such  a  usage  could 
alter  the  general  commercial  usage  of  the  world,  however  long 
or  well  established.  If  such  a  custom  did  obtain  in  New  York, 
it  could  not  affect  the  law  of  other  places. 

We  have  not  deemed  it  necessary  to  consider  the  effect  ol 
an  agreement,  express  or  implied,  on  the  part  of  Strong  and 
Wiley,  with  the  Ohio  Life  Trust  Company,  that  drafts  drawn 
upon  funds  deposited  with  it  should  be  paid  through  the  clear- 
ing-house, according  to  a  usage  of  paying  them  in  that  man- 
ner. It  will  be  time  to  consider  that  question  when  such  an 
agreement  is  shown,  and  it  shall  also  be  shown  that  Strong 
and  Wiley  must  have  known,  in  drawing  the  draft,  that  such 
agreement  would  be  acted  upon  by  the  New  York  correspond* 
ent  of  Williams  and  Brother,  and  that  it  was  so  acted  upon. 

The  instructions  contravened  these  rules,  and  were  there- 
fore  erroneous. 

It  was  contended  that  the  appellants,  after  notice  of  the  pro* 
test,  agreed  to  pay  and  take  up  the  draft.  If  such  a  promise 
was  made,  in  view  of  all  the  facts  attending  the  presentation 
of  the  draft  for  payment  and  its  subsequent  protest,  there  can 
be  no  question  that  their  liability  was  revived.  But  if  such  a 
promise  was  made  in  ignorance  of  any  material  fact,  it  would 
be  otherwise.  And  it  is  for  the  jury,  in  view  of  all  the  evi- 
dence in  the  case,  to  say  whether  such  a  promise  was  made* 
And  as  the  case  will  be  passed  upon  by  another  jury,  it  would 
not  be  proper  to  pass  upon  the  evidence  in  this  record  bearing 
upon  that  question. 
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The  judgment  of  the  court  below  is  leyersed,  and  the  cauBo 
remanded. 
Judgment  reversed. 
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for  payment  at  time  and  place  specified  is  unnecessary  to  charge  aooeptor: 
Terbell  ▼.  Downer ,  supra, 

AocKFTANGX  OF  Chbck:  Morrieon  ▼.  BaXley^  64  Am.  Deo.  632;  and  note 
634;  Bama  v.  SmUli,  64  Id.  290.  . 

DuTT  OF  Bank  to  Pat  out  Fottds  of  Depostiob  oh  bib  Ohbqk:  FogtMr* 
tiea  y.  State  Bank,  78  Am.  Dec  468,  and  note  475;  Chhago  €icIn»,Oo.Y. 
Stafford,  81  Id.  270. 

Checks  as  Payment:  Bamet  v.  SmUh,  64  Am.  Dso.  290,  and  note  296| 
Maaeer  y.  Bowen,  72  Id.  619. 

Pkesentment  of  Check:  Smith  ▼.  Janu,  32  Am.  Deo.  627;  Barter  t. 
Bayon,  52  Id.  593,  and  note  594;  Taylor  ▼.  Wibon,  45  Id.  180. 

Pabticular  Usaoes  do  not  Amount  to  Rule  of  Action:  Barkw  t. 
Lambert,  65  Am.  Dec  374,  and  note  379;  Marine  Bank  ▼.  Okandler,  81  Id. 
249,  and  note  253. 

The  principal  case  is  gitbd  to  the  first  point  stated  in  the  eyllabma,  in 
MonieUuB  v.  Cfharles,  76  BL  306;  and  to  the  second  point  stated  in  tiie  eyttaime, 
in  SkeUon  y.  Duetm,  92  Id.  53.  It  is  dted  as  being  in  harmony  with  the  doo- 
trine  that  if  a  subsequent  note  was  executed  and  accepted  l^  the  raspeotiT* 
parties  in  satisfaction  of  a  former  one,  the  satisfaction  is  complete^  in  Fofai 
▼.  Vaknane,  71  Id.  644. 
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185  ILUKOXB,  58.1 
OmSB  ABE   UNDEB   POUTICAL    OBLIGATION  TO  OpEN  StTCK   SfBElIB  aS  tfat 

convenience  of  the  community  requires,  but  courts  cannot  oompel  the 
performance  of  such  a  duty,  or  hold  them  responsible  for  its  non-perform- 
ance. 
Ijdoal  Obligation  of  dxr  to  Repaib  Highwatb,  Sidewalks^  and  Bbidoi8 
WITHIN  CoBPOBATE  LIMITS,  IB  ouc  Voluntarily  assumed  by  its  ooorporata 
authorities,  and  relates  to  such  as  are  opened  or  oonstruoted  under  its 
authority,  and  those  which  its  officers  assume  control  over  for  that  pur- 
pose. 

CiTT  18  UNDEB  No  OBLIGATION  TO  MaKB  ApPBQAOHEB  OB  PABSAGE-WATB  to 

4  bridge  erected  by  the  canal  trustees  within  the  isity  limits;  but  whan 
the  city  in  the  exercise  of  its  authority  undertakes  to  make  the  passage- 
ways to  a  bridge  erected  under  such  circumstances,  it  must  do  so  in  a 
way  not  to  endanger  the  lives  or  limbs  of  its  inhabitants. 
Oirr  18  Gbosslt  Debeliot  in  m  Durr  in  constructing  a  passsge-way  on 
the  border  of  an  embankment  without  sufficient  guards  for  tiie  proteetiov 
of  travelers. 
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WbU^M   AS  TO  LlABILITT  OF   MUNICIPAL  OOBPOBATION  IH    BJBSFBOT  TO  HlGH- 

WAY 18,  that  "where  the  lofls  is  the  combined  result  of  an  aocident^  and 
of  a  defect  in  the  road,  and  the  damage  would  not  have  been  sustained 
but  for  the  defect^  although  the  primary  cause  be  a  pure  accident,  yet  if 
there  be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident  be  one 
which  common  prudence  and  sagacity  could  not  have  have  foreseen  and 
proTided  against,  the  corporation  is  liable.'* 

Writ  of  error  to  the  circuit  court  of  Da  Page  County. 
Action  to  recover  damages  for  injuries  received  by  the  plaintiff 
in  falling  from  a  sidewalk  down  an  embankment,  in  the  city 
of  Joliet,  it  being  alleged  that  the  accident  was  occasioned  by 
the  insecure  condition  of  the  sidewalk,  which  it  was  the  duty 
of  the  city  authorities  to  keep  in  repair.  The  jury  returned  a 
▼erdict  for  the  plaintiff,  and  the  defendant  sued  out  writ  of 
onror.    The  opinion  states  the  material  facts. 

By  Court,  Becewith,  J.    The  canal  trustees  built  a  bridge 
across  the  Illinois  and  Michigan  canal,  within  the  corporate 
limits  of  the  city  of  Joliet,  over  which  all  persons  were  allowed 
to  pass  and  repass  at  pleasure.    In  determining  the  liability 
of  the  appellant  in  the  case  under  consideration,  it  is  unneces- 
Bary  to  consider  its  authority  respecting  the  bridge,  or  its  ob- 
ligation to  keep  it  in  repair.    The  canal  trustees  could  not, 
by  building  a  bridge,  impose  upon  the  city  the  burden  of  keep- 
ing it  in  repair.    The  legal  obligation  of  a  city  to  repair  high- 
ways, streets,  sidewalks,  and  bridges  within  its  corporate  limits 
is  one  voluntarily  assumed  by  its  corporate  authorities,  and 
relates  to  such  as  are  opened,  or  constructed,  or  allowed  to  be 
opened,  or  constructed,  under  its  authority,  and  those  which 
its  officers  assume  control  over  for  that  purpose.    Until  the 
eity  assumes  control  over  a  bridge  erected  without  its  assent 
or  authority,  it  is  not  liable  for  its  not  being  kept  in  repair. 
Nor  do  we  deem  it  necessary  to  consider  the  authority  of  the 
dty  over  the  abutments  and  approaches  to  the  bridge,  with  ref- 
erence to  an  infringement  of  the  rights  of  the  canal  trustees. 
The  city  was  under  no  obligation  to  make  approaches  to  the 
bridge  for  the  convenience  of  its  citizens.    Its  obligation  in  this 
respect  was  the  same  as  those  in  relation  to  opening  new  streets 
and  building  market-houses.    Cities  are  under  a  i>olitical  obli- 
gation to  open  such  streets  and  build  such  market-houses  as 
the  convenience  of  the  community  requires;  but  courts  caxmot 
compel  the  performance  of  such  duties,  or  hold  them  responsi- 
ble for  their  non-performance.    The  canal  trustees  have  never 
objected  that  the  city  made  such  approaches  to  the  bridge  as  it 
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thought  proper;  and  80  long  as  they  did  not  object,  the  city  ha<} 
ample  authority  to  make  the  approaches,  and  exercise  control 
over  them. 

The  city,  in  the  exercise  of  its  authority,  undertook  to  maka 
a  passage-way  to  the  bridge,  and  there  can  be  no  doubt  of  it» 
obligation  to  exercise  its  authority  so  as  not  to  endanger  the 
lives  or  limbs  of  its  inhabitants.  If  stone  steps  leading  from 
an  abutment  of  the  bridge  were  so  situated  that  no  approach 
could  be  made  which  would  be  safe  for  the  passage  of  travel- 
ers, it  was  a  gross  violation  of  duty  on  the  part  of  the  city  in 
undertaking  to  make  one.  Cities  have  no  right  to  set  man* 
traps  throughout  their  limits,  and  excuse  themselves  from  lia- 
bility on  the  ground  that  the  localities  are  such  that  they 
could  not  render  the  places  where  they  were  set  safe  and 
secure.  If  they  cannot  construct  works  so  that  they  will  be 
safe  and  secure,  they  can  let  them  alone.  There  is  no  law 
requiring  city  corporations  to  beguile  unsuspecting  travelers 
upon  dangerous  streets  and  walks  with  an  assurance  of  safety. 
We  have  no  hesitation  in  saying  that  the  city  was  grossly 
derelict  in  its  duty  in  the  construction  of  the  passage-way  in 
question  without  having  sufficient  guards  for  the  protection  of 
travelers.  It  does  not  require  an  expert  to  show  that  a  nar- 
row passage-way  along  a  precipice  of  twelve  feet,  where  a  mis- 
step or  the  slightest  accident  might  precipitate  the  traveler 
headlong  therefrt>m,  is  not  the  degree  of  safety  and  security 
which  the  law  requires.  It  is  not  material  whether  the  ex- 
pense of  rendering  the  walk  safe  would  have  been  large  or 
trifling,  as  the  city  should  have  forborne  to  construct  the  walk 
if  they  could  not  incur  the  expense  of  making  it  safe.  The 
neglect  of  duty  complained  of  is,  that  the  surface  of  the  walk 
was  not  kept  in  repair.  After  the  city  had  constructed  a 
walk,  it  was  its  duty  to  keep  it  in  such  repair  as  to  enable 
travelers  safely  to  pass  over  it. 

The  walk  was  made  of  boards  and  plank  which  had  become 
loose  and  warped,  so  that  a  step  upon  them  was  not  firm. 
The  evidence  abundantly  established  that  the  footing  of  tht 
walk  was  insecure.  It  was  so  narrow  that  two  persons  could 
not  conveniently  pass  over  it  abreast;  on  one  side  the  street 
was  raised  considerably  above  the  walk,  and  on  the  other  side 
there  was  a  precipice  of  twelve  feet.  We  are  of  the  opinion 
that  travelers  have  a  right  in  passing  along  such  a  place  to 
have,  at  least,  a  secure  footing,  and  that  it  was  the  duty  of  the 
cify  to  provide  one.    Loose  planks,  so  warped  that  a  traveler 
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cannot  step  upon  them  without  dangerous  oscillation,  may,  in 
in  the  opinion  of  witnesses,  make  a  safe  walk  over  such  a 
place;  but  they  do  not  furnish  a  walk  having  that  degree  of 
safety  which  the  law  requires.  Sidewalks  are  to  be  used  by 
common  people,  and  only  a  few  of  them  are  expected  to  pos- 
sess the  skill  of  a  Blondin  in  passing  over  them. 

It  appears  that  the  appellee's  dress  caught  upon  a  protrud- 
ing nail  in  the  flooring  of  the  bridge,  but  we  have  not  consid- 
ered it  important  to  inquire  whether  the  accident  in  any 
manner  hastened  or  produced  the  injury.  The  jury  have 
found  that  there  was  no  want  of  prudence  and  care  on  the 
part  of  the  appellee.  Accidents  are  liable  to  occur  to  the  most 
prudent  and  careful;  and  it  was  the  duty  of  the  city  to  keep 
its  walks  in  repair  with  reference  to  them.  In  Hunt  v.  Pownal, 
9  Vt.  411,  the  court  says:  "In  every  case  of  damage  occurring 
in  the  highway,  we  could  suppose  a  state  of  circumstances  in 
which  the  injury  might  not  have  occurred.  If  the  team  had 
not  been  too  young,  or  restive,  or  old,  or  too  headstrong,  or  the 
harness  had  not  been  defective  or  the  carriage  insufficient,  no 
loss  would  have  intervened.  It  is  against  these  constantly  re- 
curring accidents  that  towns  are  required  to  guard  in  building 
highways.  The  traveler  is  not  bound  to  see  to  it  that  his  car- 
riage is  always  perfect,  and  his  team  of  the  most  manageable 
character  and  in  the  most  perfect  training,  before  he  ventures 
upon  the  highway.  If  he  could  be  always  sure  of  all  this,  he 
would  not  require  any  further  guaranty  of  safety,  unless  the 
loads  were  absolutely  impassable.  If  the  plaintiff  is  in  the 
exercise  of  ordinary  care  and  prudence,  and  the  injury  is 
attributable  to  the  insufficiency  of  the  road  conspiring  with 
some  accidental  cause,  the  defendants  were  liable."  In  the 
case  under  consideration,  although  the  appellee  used  all  proper 
care  and  caution,  if  she  had  walked  a  little  slower,  or  a  little 
more  erect,  or  had  been  a  little  more  observant  of  the  flooring 
of  the  bridge,  or  had  not  made  a  misstep,  the  accident  might 
not  have  occurred. 

A  sidewalk  ought  not  to  be  so  out  of  repair  that  if  an  acci- 
dent  does  happen  to  a  lady's  dress  by  its  being  stepped  upon, 
or  caught  upon  a  nail,  her  life  will  be  endangered  while  she 
endeavors  to  turn  round  to  relieve  it,  whether  such  accident 
occurs  as  she  is  stepping  on  to  the  walk,  or  afterwards,  and 
while  she  is  proceeding  thereon. 

The  correct  rule  is  laid  down  in  Palmer  v.  Andoverj  2  Cush. 
600,  where  the  court  says,  that  "  where  the  loss  is  the  com- 
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bined  result  of  an  accident  and  of  a  defect  in  the  road,  and 
the  damage  would  not  have  been  sustained  but  for  the  defect| 
although  the  primary  cause  be  a  pure  accident,  yet,  if  there 
be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident  be 
one  which  common  prudence  and  sagacity  could  not  have 
foreseen  and  provided  against,  the  town  is  liable":  Keheyy. 
Olover,  15  Vt.  708;  Angell  on  ffighways,  275. 

Taking  all  the  instructions  together,  the  case  was  properly 
submitted  to  the  jury,  and  we  are  entirely  satisfied  with  the 
conclusion  at  which  they  arrived. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Durr  ov  Municifal  Cosforation  to  Exep  its  Stbsbxs  nr  Pbqpbb  Rb- 
PAnt:  Euiaon  v.  Maifor  etc,  59  Am.  Dec.  626,  and  note  629;  Ehie  ▼.  Schiufingk, 
eO  Id.  81;  Browning  v.  City  qf  Springfield,  03  Id.  345,  and  note  350;  liability 
o^  for  rendering  atreets  unsafe:  Perry  ▼.  City  qf  WorceeUr,  66  Id.  431,  and 
note  437;  CUyqfSt.  PouIy.  Seite,  74  Id.  753,  and  note  762. 

LlABUJTT  or  MimiCIFAL  Ck>BPOaATION   fOK   NSQLIGENCE  OV  R8  AoBNll 

in  the  confltniotion  of  pnblic  works:  TempUn  ▼.  Icfwa  City,  81  Am.  Dec.  466. 

The  fbdtcopal  cabs  ib  oitbd  to  the  point  that  if  a  person  be  injnred  as 
the  combined  result  of  an  accident  and  a  defect  in  the  street  or  sidewalk,  and 
the  accident  would  not  have  occurred  but  for  such  defect^  and  the  danger 
oould  not  have  been  foreseen  or  avoided  by  ordinary  care  and  prudence,  the 
corporation  will  be  liable  to  the  party  injured,  in  City  qfLacon  v.  Ptige,  48 
EL  500;  CUy  qf  Awwa  v.  PuJfcr,  56  Id.  276;  Owen  v.  OUy  qf  Chicago,  10  DL 
App.  473;  aty  qf  RocJtford  v.  Ruaeell,  9  Id.  234;  C%  qf  CrauifordemUe  v. 
SmUh,  79  Ind.  310;  it  is  cited  in  support  of  the  general  rule  that  the  authori- 
ties of  a  city,  under  whose  control  are  its  streets  and  sidewalks,  are  liable  in 
damages  for  injuries  occasioned  by  reason  of  the  streets  and  sidewalks  being 
out  of  repair,  in  City  qf  Decatur  v.  Filter,  53  HI  408;  City  cfBloomingtonY. 
Bay,  42  Id.  508;  City  qfPeru  v.  French,  55  Id.  322;  City  qfAUon  v.  Hope,  68 
Id.  169;  Town  qf  Waltliam  v.  Kemper,  55  Id.  350;  the  case  last  cited  making 
a  distinction  between  villages,  boroughs,  and  cities,  created  for  their  own 
benefit,  and  towns  established  by  law  as  civil  divisions  of  a  county,  merely, 
and  holding  that  the  latter  are  not  liable  to  a  private  action  for  damages  oc- 
casioned by  the  neglect  of  the  town  authorities  to  keep  their  public  highways 
in  repair.  To  the  first  point  stated  in  the  syllabue,  the  principal  case  is  cited 
in  City  qfFreeport  v.  ItMl,  83  Id.  442;  and  is  cited  to  the  point  that  when  a 
sidewalk  is  constructed  by  a  city  in  a  manner  dangerous  to  life  or  limb,  no 
question  can  be  raised  of  want  of  notice  of  the  defect,  in  City  qf  Oilman  ▼. 
Haley,  7  DL  App.  352.  So  it  is  cited  in  City  qfRockford  v.  HUdArand,  61 
111.  158,  to  the  point  that  the  ordinances  of  a  city,  when  it  is  sued  for  injury 
resulting  from  n^lect  in  keeping  the  sidewalks  in  repair,  are  properly  admit- 
ted in  evidence,  when  they  tend  to  show  that  the  sidewalks  were  constructed 
under  the  authority  of  the  city,  and  that  it  had  taken  them  and  its  streeti 
under  its  cognisance  and  oontroL 
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OsBOBN  &  Go.  V.  Stanley. 

[SB  ILUHOU,  102iJ 

fiiLLBB  ov  MACHnm  IB  uvDER  No  Obuoation  to  RiGExvi  It  back,  <m 
Makb  It  All  Right,  under  an  agreement  so  to  do  at  time  of  sale,  if  it 
■honld  prore  not  to  be  a  good  machine,  nnlesa  called  upon  to  perform 
within  a  reaaonahle  time  after  the  aale. 

Writ  of  error  to  the  circuit  court  of  Iroquois  County.  The 
opinion  states  the  case. 

Wood  and  Long^  for  the  plaintiffs  in  error. 

Soff  and  Doyle^  and  James  Fletcher^  for  the  defendant  in 
error. 

By  Court)  Beckwith,  J.  This  is  a  suit  upon  a  promissory 
note;  the  defense  a  failure  of  consideration.  On  the  trial  in 
the  court  below,  it  appeared  that  on  or  about  the  1st  of  July, 
1860,  the  defendant  in  error  purchased  of  the  agent  of  the 
plaintiffs  in  error  a  patent  reaper  and  mower,  for  the  sum  of 
9185.  On  the  sale,  the  agent  of  the  plaintiffs  in  error  repre- 
sented that  the  machine  was  a  good  one;  and  it  was  agreed 
that  the  defendaut  in  error  was  to  take  the  same  and  try  it, 
and  if  it  operated  satisfiactorily,  he  was  to  keep  it;  if  it  did 
not,  he  was  to  return  it,  or  the  agent  of  the  plaintifb  in  error 
would  make  it  right. 

The  defendant  in  error  took  the  reaper,  used  it  without  com- 
plaint that  season,  and  on  the  Ist  of  August,  1861,  gaye  his 
notes,  without  objection,  for  the  price.  The  reaper  was  used 
during  the  season  of  1861,  no  offer  being  made  to  return  it^ 
and  no  complaint  in  regard  to  it.  All  the  notes  but  the  one 
now  in  suit  were  paid  without  objection.  Under  these  circum- 
Btancee,  the  second  instruction  asked  by  the  plaintiffs,  that  *'  if 
the  purchaser  was  not  to  keep  the  article  purchased,  unless  it 
pleased  him,  he  should  have  returned  it,  if  it  displeased  him, 
at  the  earliest  practicable  moment;  and  if  he  did  not  do  so,  it 
is  not  competent  for  him  to  prove  the  article  to  have  been 
worthless,"  should  have  been  given  as  requested,  and  the 
modification  added  by  the  court,  that ''  if  he  chooses,  however, 
to  keep  it,  he  will  be  compelled  to  pay  what  it  is  actually 
worth  but  no  more,"  was  clearly  erroneous.  The  plaintiffs  in 
error  were  under  no  obligation  to  receive  back  the  machine,  or 
to  make  it  all  right,  unless  called  upon  so  to  do  within  a 
reascmable  time  after  the  sale:  Nichols  v.  Ouibor^  20  HL  286; 
1  Parsons  on  Contracts,  475;  BwUain  v.  Dutton,  21  HL  190. 
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In  this  respect,  bo  much  of  the  instruction  given  for  the  de< 
fendant  in  error  as  directs  the  jury,  *'  if  the  agent  of  the  plain- 
tiffs told  the  defendant  that  the  machine  should  be  a  good 
one,  or  he  would  take  it  back,  or  make  it  all  right,  then,  in 
order  for  the  plaintiffs  to  recoyer,  they  must  prove  that  they 
have  complied  with  their  agreement,"  was  erroneous,  and 
likely  to  mislead. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 

BiTDBN  OF  Goods  in  Oasm  ov  Bbmaoo.  or  Wabkavtt:  Bramtiif  t.  nomatf 
73  Am.  Deo.  264^  and  note  26S;  Johnnn  ▼.  ifcLane,  43  Id.  102. 


Peoplb  ex  Bel.  Barnes  v.  Stabnb. 

[85  nxivois,  12L] 

Jx  Illdtoib,  BUiL  Signed  bt  pBssmiNT  of  Senate,  and  Sfeakeb  ov 
Hou8B»  AND  Apfboved  BT  €k>VEBNOB,  woold  bo  oondiunTO  of  its  Tilid- 
ity  and  binding  foroe  as  a  law,  exoept  for  the  oonstitiitional  pforisicii 
requiring  that  aU  bills,  before  they  oan  beoome  laws,  shaU  be  read  three 
seyeral  times  in  eaoh  house,  and  shall  be  passed  by  a  vote  of  a  majoritiy 
of  all  the  members  elect. 

When  Bill  is  Signed  bt  Both  Speakers  and  Apfboved  bt  Govebnoe^ 
the  presumption  is  raised  that  it  has  been  constitutionally  adopted;  but 
this  presumption  may  be  rebutted  by  the  journals  of  the  two  houses. 

AoooBDiNa  to  Adopted  Thbobt  of  Legislation  in  Illinois,  when  a  bill 
has  become  a  law,  there  must  be  record  evidence  of  every  material  require- 
ment, from  its  introduction  imtil  it  becomes  a  law,  and  this  evidenoe  is 
found  upon  the  journals  of  the  two  houses. 

Bill  Pubpobtinq  to  be  Appbopbiation  Act  is  not  Law,  though  signed 
by  the  speakers  of  the  two  houses,  and  approved  by  the  governor,  where 
it  does  not  appear  from  the  journal  of  the  house  of  representatives  to 
have  passed  that  body. 

Application  in  the  name  of  the  people  of  the  state  of  Illi- 
nois, on  the  relation  of  William  Barnes,  for  a  writ  of  mondo* 
mus  against  Alexander  Stame,  as  state  treasurer,  commanding 
him  to  countersign,  register,  and  pay  an  auditor's  warrant. 
The  opinion  sufficiently  states  the  case. 

Chimahaw  and  Williams,  for  the  relator. 
Stewart^  Edwards,  and  Brawn,  for  the  respondent 

By  Court,  Walker,  C.  J.  This  was  an  application  for  a  per- 
emptory writ  of  mandamus,  to  compel  the  state  treasurer  to 
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oonntersign  and  register  an  auditor's  warrant  The  journals 
of  the  two  houses  of  the  general  assembly,  not  having  been 
returned  and  filed  with  the  secretary  of  state,  and  still  being 
in  the  hands  of  the  clerks  of  the  two  houses,  the  auditor  acted 
alone  xipon  the  bill  signed  by  the  president  of  the  senate,  the 
speaker  of  the  house,  and  approved  by  the  governor,  which 
was  regularly  deposited  in  the  office  of  the  secretary  of  state 
as  a  valid  and  binding  law.  By  the  defendant  it  is  insisted 
that  whilst  the  bill  has  the  forms  of  law,  it  has  in  fact  never 
passed  by  the  house  of  representatives,  and  consequently  has 
no  binding  force. 

The  petition  sets  up  a  performance  of  services,  which  if  the 
act  is  binding  as  a  law,  entitles  relator  to  a  warrant  on  the 
treasury,  ibr  the  sum  allowed  by  the  governor.  Nor  does 
the  return  controvert  the  correctness  of  the  charges  made  for 
the  services  rendered,  but  relies  alone  as  a  defense  upon  the 
allegation  that  there  is  no  law  authorizing  its  payment.  The 
return  denies  that  the  bill  making  the  appropriation  for 
the  payment  of  such  services,  and  under  which  the  warrant 
was  drawn,  was  ever  adopted  or  became  a  law,  and  that  there 
is  any  legal  authority  for  countersigning  or  registering  his 
warrant.  It  also  alleges  that  the  bill  under  which  it  was 
drawn  was  never  passed  by  the  house,  but  was  substituted  for 
a  biU  that  did  pass  that  body,  and  was  presented  to  the 
speaker  and  by  him  signed  and  also  approved  by  the  gov* 
emor. 

It  appears  from  the  senate  journal,  that  two  bills  were  in- 
troduced into  and  passed  that  body  with  precisely  the  same 
title.  They  were  entitled,  ^' An  act  to  provide  for  the  ordinary 
and  contingent  expenses  of  the  government  until  the  adjourn- 
ment of  the  next  regular  session  of  the  general  assembly." 
One  of  these  bills  was  numbered  202,  and  the  other  203.  The 
bill  in  dispute  was  202,  and  contained  a  section  appropriating 
S&y  thousand  dollars,  or  so  much  thereof  as  might  be  neces- 
aary,  to  be  disbursed  in  aid  of  sick  and  wounded  Illinois 
soldiers;  to  defray  the  contingent  expenses  of  the  executive 
department;  for  the  pay  of  clerks  in  the  governor's  office;  of 
messengers  on  public  service,  by  order  of  the  governor;  of  as- 
sistants in  the  adjutant-general's  office;  quartermaster-gen- 
eral's, and  commissary-general's  office;  telegraphing;  postage 
and  other  incidental  expenses.  The  same  to  be  expended  aa 
provided  in  an  act  to  provide  for  extraordinary  expenditurea 
in  the  exeeative  department. 
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It  is  alleged  that  bill  number  203,  which  was  passed  by  the 
house,  did  not  contain  all  of  the  provisions  contained  in  bill 
202,  and  that  the  provisions  before  referred  to  were  not  in  the 
first-named  bill.  The  journals  of  the  senate  show  that  both 
of  these  bills  were  passed  by  that  body,  and  were  sent  to  the 
house  for  its  concurrence.  The  house  journal  shows  that  on 
the  fourteenth  day  of  February,  1863,  bill  numbered  203  was 
taken  up  and  passed,  but  no  action  appears  from  the  journals 
to  have  been  taken  upon  bill  numbered  202.  But  the  senate 
journal  shows  that  on  the  third  day  of  Jime,  1863,  that  body 
received  a  message  from  the  house  informing  them  that  the 
house  had  concurred  in  the  passage  of  senate  bill  203,  and 
also  that  through  error  the  bill  202  was  reported  back  to  the 
senate  as  having  passed  the  house,  and  that  it  did  not  pass, 
and  asking  its  return. 

Oral  evidence  was  received  in  the  case  only  to  identify  the 
journals  of  the  two  houses,  and  these  two  bills,  but  for  no 
other  purpose.  From  that  evidence  it  appears  that  these  two 
bills  were  distinguished  from  each  other  by  the  numbers  they 
severally  bore,  and  which  had  been  placed  on  them  by  the 
clerk  of  the  senate.  It  also  appears  from  the  house  journal 
that  it  was  bill  numbered  203  which  passed  that  body,  and 
they  failed  to  show  that  bill  numbered  202,  the  bill  in  contro- 
versy, ever  passed  the  house.  No  entry  in  reference  to  the 
latter  bill  is  found  on  the  house  journals  at  either  the  regular 
or  adjourned  session.  As  to  that  bill,  it  seems  that  the  house 
at  no  time  ever  took  any  action  whatever,  unless  it  was  to  re- 
quest the  senate  to  return  it  to  the  house.  Thus  it  is  clear 
from  the  journals  that  the  bill  under  consideration  was  never 
adopted  as  a  law,  notwi^standing  it  has  the  signatures  of  the 
two  speakers  and  the  approval  of  the  governor. 

Were  it  not  for  the  somewhat  peculiar  provision  of  our  con- 
stitution, which  requires  that  all  bills,  before  they  can  become 
laws,  shall  be  read  three  several  times  in  each  house,  and  shall 
be  passed  by  a  vote  of  a  majority  of  all  the  members  elect,  a 
bill  thus  signed  and  approved  would  be  conclusive  of  its  va- 
lidity and  binding  force  as  a  law.  But  this  provision  having 
been  adopted  to  prevent  improvident  legislation,  and  to  pre- 
vent the  enforcement  of  bills  that  were  never  enacted  into 
laws,  the  means  for  its  enforcement  are  implied.  It  is  true 
that  these  means  are  negative  and  not  positive  in  their  charac- 
ter. Whilst  neither  of  the  other  co-ordinate  branches  of  the  gov« 
emment  have  authority  to  command  its  observance,  the  judicial 
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and  executive  departments  are  not  bound  to  enforce  such  bills 
as  laws.  Whilst  they  are  prima  facie  binding,  still,  when  it 
appears  from  the  journals  that  either  of  these  constitutional 
requirements  is  wanting,  the  provisions  of  the  bill  will  not  be 
enforced.  According  to  the  theory  of  our  legislation,  when  a 
bill  has  become  a  law,  there  must  be  record  evidence  of  every 
material  requirement,  from  its  introduction  until  it  becomes  a 
law.  And  this  evidence  is  found  upon  the  journals  of  the  two 
houses. 

The  question  has  been  discussed,  whether  the  journals  may 
be  referred  to,  for  the  purpose  of  overcoming  the  presumption 
of  the  validity  of  a  printed  act  with  all  the  forms  of  a  law. 
Were  the  question  one  of  first  impression,  it  might  be  more 
embarrassing  than  it  now  is,  having  in  numerous  cases  au- 
thoritatively determined,  by  this  and  other  tribunals  of  sister 
states,  whose  organic  laws  contain  substantially  similar  pro- 
visions to  that  of  ours.  In  fdct,  so  far  as  we  have  been  able  to 
find,  the  decisions,  in  every  case  but  one,  where  this  question 
has  arisen,  hold  that  the  journals  may  be  resorted  to  for  the 
purpose  of  invalidating  the  enactment.  We  are  not,  however, 
prepared  to  say  that  a  difierent  rule  might  not  have  subserved 
the  public  interest  equally  well,  leaving  the  legislature  and 
the  executive  to  guard  the  public  interest  in  this  regard,  or  to 
become  responsible  for  its  neglect. 

The  case  of  State  v.  McBridey  4  Mo.  303  [29  Am.  Dec.  636], 
is  perhaps  one  of  the  earliest  cases  in  which  the  question  has 
arisen  whether  the  journals  of  the  two  houses  might  be  resorted 
to  for  the  purpose  of  showing  a  want  of  compliance  with  the 
requirements  of  the  constitution.  That  case  involved  the  ques- 
tion, whether  an  amendment  of  the  state  constitution  had  been 
adopted  by  a  two-thirds  vote  of  the  two  houses,  as  that  instru- 
ment required.  It  was  there  held  that  as  two  thirds  of  the 
members  had  voted  for  the  amendment,  it  became  a  part  of 
their  organic  law.  The  fact  that  the  court  refer  to  the  num- 
ber of  votes  cast,  is  conclusive  to  our  minds  that  the  journals 
were  consulted,  and  controlled  the  decision  of  the  court.  In 
that  case,  the  question  was  raised  and  insisted  upon,  that  the 
court  had  no  right  to  go  behind  the  signatures  of  the  speakers, 
and  the  approval  of  the  governor,  but  the  houses  were  the 
judges  whether  they  had  proceeded  constitutionally.  But  the 
objection  was  disallowed  when  the  court  made  the  inquiry 
and  passed  upon  the  question. 

In  the  case  of  Thonuu  v.  Dakin^  22  Wend.  9,  this  question 
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was  before  the  court.  In  the  decision  of  that  caee,  the  con- 
etitationality  of  their  general  banking  law  was  involved.  It 
was  there  intimated,  but  not  directly  decided,  that  it  must 
appear  that  the  constitutional  requirement,  that  two  thirds  of 
the  members  of  each  house  must  concur  in  its  passage,  must  be 
observed.  It  was  however  held  that  the  question  should  have 
been  presented  by  plea,  and  the  question  was  not  determined 
in  that  case.  In  the  case  of  Warner  v.  BeerSy  23  Wend.  103, 
the  same  question  arose,  and  it  was  held  that  the  banks  formed 
under  the  general  law  of  the  state  on  that  subject  were  not 
corporations,  in  the  legal  acceptation  of  the  term,  and  that  a 
two-thirds  vote  was  not  requisite  to  the  validity  of  the  law. 
Chancellor  Walworth,  in  delivering  a  separate  opinion  in  the 
last-named  case,  says  that  upon  a  demurrer  to  the  declaration, 
the  court  will  not  look  beyond  the  statute  book  to  ascertain 
whether  the  act  was  passed  by  a  two-thirds  vote,  or  by  a  mere 
majority,  if  a  court  has  such  power  in  any  mode  to  institute 
such  an  inquiry.  But  he  expressly  waives  a  decision  of  that 
question. 

The  supreme  court  of  Ohio,  in  the  case  of  Oovemor  v.  Maf- 
fett,  7  Ohio  St.  872,  held  that  the  journals  of  the  two  houses 
might  be  resorted  to  for  the  purpose  of  determining  whether  a 
person  acting  as  a  judge  has  been  properly  elected  by  the 
legislature.  Again,  in  the  case  of  People  v.  Purdy^  2  Hill,  31, 
Chief  Justice  Bronson,  in  a  dissenting  opinion,  held  that  when 
the  question  was  raised,  whether  an  act  had  been  adopted  by 
a  vote  of  two  thirds  of  the  members  of  the  legislature,  the 
question  may  be  determined  by  the  journals.  This  case  was 
taken  to  the  court  of  errors,  where  the  decision  of  the  supreme 
court  was  reversed.  A  portion  of  the  members  of  the  court 
placed  their  decision  upon  the  same  grounds  that  had  been 
taken  by  Chief  Justice  Bronson. 

In  the  case  of  Debow  v.  People,  1  Denio,  9,  the  supreme  court 
of  New  York  held  that  it  was  the  duty  of  the  court  to  examine 
and  decide  whether  any  law  falling  within  the  two-thirds  clause 
of  the  constitution  has  received  the  required  number  of  votes 
to  give  it  validity.  It  was  also  held  that  if  it  had  not,  the 
supposed  law  was  utterly  void.  And  in  that  case,  it  is  said 
that  the  conclusion  is  sustained,  not  by  mere  dtcta,  but  upon 
the  express  adjudications  of  the  court  for  the  correction  of  errors. 
Again,  in  the  case  of  Eld  v.  Oorhamj  20  Conn.  9,  it  is  said: 
"Although  it  would  indeed  be  practicable,  by  an  examination 
of  the  journals  and  files  of  the  two  branches  of  the  legislature, 
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to  ascertain  which  those  revised  acts  are,  it  would  in  most 
cases  be  exceedingly  inconvenient,  and  in  some  very  difficulty 
to  do  sOy  from  a  want  of  access  to  those  sources  of  information/' 
The  question  in  this  case  was,  whether  an  act  embraced  in  the 
printed  volume  of  revised  laws  of  th^  state  had  in  fact  been 
revised;  and  it  is  manifest  from  the  opinion  that  the  court 
regarded  a  resort  to  the  journals  as  a  legitiipate  mode  of  d^ 
termining  whether  a  law  had  been  properly  enacted.  It  is 
true,  the  court  says  that  such  a  course  would  be  inconvenient^ 
and  in  some  cases  difficult,  but  they  say  it  would  be  practica- 
ble. 

In  the  supreme  court  of  Indiana,  in  the  case  of  MeCuUoch 
V.  StaUj  11  Ind.  424,  it  was  held  that  the  journals  of  the  two 
houses,  being  required  by  the  constitution  to  be  kept,  are  con- 
clusive evidence  of  the  facts  appearing  upon  their  face.  And 
the  case  of  Oreen  v.  Oravea^  1  Doug.  (Mich.)  851,  seems  to 
fully  recognize  the  rule  that  the  journals  may  be  resorted  to 
for  the  purpose  of  ascertaining  whether  a  law  has  been  consti- 
tutionally adopted.  In  the  case  of  FurgtL88(m  v.  Miners^  etc. 
Banky  3  Sneed,  609,  it  is  held  that  where  a  bill  has  not  been 
read  on  three  several  days,  in  each  house,  as  required  by  the 
constitution,  it  would  fail  to  become  a  law. 

The  case  of  S<mihv>ard  v.  Palmyra  dc «/.  R.  22.,  2  Mich.  287, 
recognizes  the  right  of  the  court  to  look  beyond  the  enrolled 
bill  to  determine  whether  two  thirds  of  the  members  of  each 
house  had  voted  for  the  bill,  in  accordance  with  the  require- 
ments of  the  fundamental  law.  It  is  true,  in  this  case,  that 
the  question  before  the  court  was  whether  the  constitution  re- 
quired the  votes  of  two  thirds  of  all  the  members  elect,  or  only 
of  a  quorum  to  pass  such  a  bill.  But  the  fact  that  the  court 
looked  into  the  journals  in  determining  the  question,  and  de- 
cided that  the  bill  had  the  requisite  number  of  votes,  shows  that 
the  court  exercised  the  power  to  go  behind  the  signatures  of 
the  speakers,  and  approval  of  the  governor,  to  determine  the 
validity  of  the  law.  In  the  case  of  Fowler  v.  Piercey  2  Cal.  165, 
the  court  held  the  enrolled  bill  was  prima  fade  valid,  but  the 
courts  might  go  behind  the  bill  to  ascertain  whether  all  the 
constitutional  requirements  had  been  performed,  — its  prima 
facie  character  might  be  rebutted.  Such  is  the  position  taken 
by  most,  if  not  all,  of  the  cases  before  referred  to,  and  seems  to 
be  the  settled  law  of  those  courts.  The  enrolled  bill,  or 
printed  volume  of  laws,  will  be  regarded  as  having  received 
all  the  essential  requirements  to  render  them  valid  and  bind* 
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ing,  until  that  presumption  is  rebutted  by  the  journals  of  the 
two  houses. 

Again,  the  supreme  court  of  New  Hami>8hire,  in  an  opinion 
given  to  the  governor  of  the  state,  35  N.  H.  579,  hold  that  the 
journals  of  the  two  houses  may  be  inspected  for  the  purpose  of 
ascertaining  whether  what  purports  to  be  a  law  has  received 
the  assent  of  the.  two  houses  in  the  mode  prescribed  by  the 
constitution.  In  that  case,  the  bill  was  signed  by  the  speak- 
ers of  both  houses,  and  had  received  the  approval  of  the 
governor.  They  held  that  in  such  a  case  the  bill  is  prima 
facie  but  not  conclusively  a  law;  but  where  it  fails  to  appear 
by  the  journals  that  one  of  the  houses  had  concurred  in  an 
amendment  to  the  bill,  that  the  presumption  was  destroyed, 
and  the  bill  would  be  held  inoperative  and  void  as  an  enact- 
ment; that  the  evidence  of  its  passage  must  appear  from  the 
journals,  or  it  would  not  be  sustained. 

Opposed  to  these  cases,  we  only  find  that  of  Oreen  v.  WeUer, 
82  Miss.  650.  It  was  there  held  by  a  majority  of  a  divided 
court  that  the  signatures  of  the  speakers  of  the  two  houses, 
and  the  approval  of  the  bill  by  the  governor,  was  conclusive. 
But  the  dissenting  opinion  of  Chief  Justice  Smith  maintaini 
the  opposite  ground,  and  is,  to  our  minds,  the  most  satisfactory, 
as  being  in  harmony  with  the  rule  adopted  by  other  courts. 

Having  referred  to  the  decisions  of  other  courts  on  this  ques- 
tion, it  may  be  proper  to  refer  to  the  cases  determined  by  our 
own  court.  The  first  case  in  our  reports  is  People  v.  Campbell^ 
8  Gilm.  466.  It  was  there  held  that  the  legislature  did  not 
possess  the  X)ower  to  repeal  a  law  by  joint  resolution,  without 
undergoing  the  three  several  readings  prescribed  by  the  con- 
stitution. It  is  true,  it  does  not  appear  that  any  question  was 
raised  as  to  the  right  of  the  court  to  resort  to  the  journals  of 
the  two  houses  to  test  the  validity  of  the  law.  But  the  jour- 
nals were  resorted  to,  and  upon  them  the  case  was  decided. 

The  next  case  is  that  of  SpangUr  v.  Jacohyy  14  111.  297  [58  Am. 
Dec.  57 1  ] .  In  that  case,  it  was  urged  that  the  law  was  inoperative 
and  void,  because  a  majority  of  all  the  members  elect  in  each 
branch  of  the  legislature  did  not  concur  in  its  passage.  And  the 
court  sustained  the  objection,  holding  that  the  ayes  and  noes 
appearing  upon  the  journals  is  the  only  test  of  its  validity,  and 
that  they  must  appear  upon  the  journals.  It  was  likewise  held 
that  the  printed  statute  book  is  not  conclusive  evidence  of  the 
correctness  of  a  law,  but  that  it  may  be  corrected  by  the 
enrolled  bill  on  file  in  the  office  of  the  secretary  of  0ta.te.    It 
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was  also  held  that  it  may  be  shown  from  the  journals  that  a 
particular  act  passed  in  conformity  to  the  requirements  of  the 
constitution.  That  when  the  validity  of  such  an  act  is  denied, 
the  journals  may  be  appealed  to  for  tibe  purpose  of  determining 
the  question.  It  was  also  held  that  the  signatures  of  the 
Bi)eaker  of  the  senate,  the  speaker  of  the  house,  and  the  ap- 
proval of  the  governor  of  the  etate,  to  a  bill,  is  presumptive 
evidence  that  it  became  a  law  under  the  constitution;  but  the 
presumption  may  be  rebutted  by  the  journals  of  the  two  houses. 
And  the  court,  on  the  evidence  afforded  by  the  journals,  held 
that  the  constitutional  requirements  had  not  been  observed, 
and  that  the  law  was  inoperative  and  void. 

The  next  case  is  that  of  Turley  v.  Logan  County^  17  HL  151. 
It  was  there  held  that  the  journals  taxx&i  show  that  the  consti- 
tutional requirements  had  been  observed.  The  court  also  fully 
recognize  the  principle  announced  in  the  case  of  Spangler  v. 
Jacoby,  14  Id.  297  [58  Am.  Dec.  571].  The  journals  having 
been  produced,  it  appeared  that  the  same  legislature  had  cor- 
rected their  journals  at  a  subsequent  session  from  the  minutes 
of  the  clerk,  so  as  to  conform  to  the  constitutional  require- 
ments; this  was  held  to  be  sufficient,  and  the  validity  of  the 
law  was  sustained. 

The.  next  case  is  that  of  Pteacott  v.  Board  of  Trustees  of  HI.  dk 
Mich.  Canaly  19  111.  324.  It  was  there  held  that  an  act  was 
inoperative,  because  the  journal  failed  to  show  that  the  senate 
had  concurred  in  an  amendment  to  the  bill  adopted  by  the 
house.  The  journals  were  inspected,  and  the  court  held  that 
they  overcame  the  presumption  created  by  the  signatures  of 
the  speakers  of  the  two  houses,  and  approval  of  the  governor. 
The  case  of  Spangler  v.  Jacoby^  14  Id.  297  [58  Am.  Dec.  571], 
was  again  referred  to  and  approved,  as  announcing  the  correct 
rule.  The  case  of  Supervisors  v.  People^  25  Id.  181,  limits  the 
rule  adopted  in  People  v.  CampbeUy  3  Olim.  466.  It  is  there 
held  that  although  the  journals  failed  to  show  that  the  bill 
was  read  three  several  times  in  each  house,  the  constitution  not 
requiring  that  fact  to  be  recorded,  the  law  would  not  for  that 
reason  be  invalid.  But  it  was  there  said,  in  accordance  with 
the  rule  in  the  case  of  Spangler  v.  Jacohy^  14  Id.  297  [58  Am. 
Dec.  571],  that  under  the  constitution  it  was  requisite  to  the 
validity  of  an  act  that  the  ayes  and  noes  should  appear  upon 
the  journals. 

Upon  an  inspection  of  the  house  journal,  it  appears  that  the 
^Ul  in  controversy  was  never  put  upon  its  passage*    It  does 
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not  appear  to  have  been  read  in  the  houfie,  or  any  vote  taken 
upon  either  reading  or  its  passage.  The  journal  is  wholly  silent 
as  to  this  bill,  and  it  does  not  appear  that  the  ayes  and  noes 
were  called  and  spread  upon  the  journals  upon  its  passage, 
or  that  a  majority  of  the  members  elect  voted  for  its  adoption. 
We  have  seen  that  all  the  cases  in  which  the  question  has 
been  presented  to  this  court  hold  that  this  fact  must  appear 
upon  the  journals  as  a  requisite  to  the  validity  of  a  law. 
This  being  wanting,  the  law  is  a  nullity,  and  the  auditor  was 
not  authorized  to  draw  the  warrant,  nor  the  treasurer  to  coun- 
tersign and  register  it.  The  journals  do  show,  however,  that  a 
bill  of  the  same  title,  but  containing  different  provisions,  did 
pass  the  house;  and  owing  to  the  similarity  of  the  titles  of  the 
two  bills,  or  by  some  other  means,  this  bill  was  signed  and 
approved.  This  appears  by  the  journal  of  the  house,  and 
from  its  message  to  the  senate,  in  which  they  say  that  the  bill 
never  passed  that  body. 

To  hold  this  to  be  a  valid  law,  we  would  have  to  reverse  all 
of  the  former  decisions  of  this  court  on  the  question,  as  well 
as  disregard  the  current  of  the  decisions  of  other  courts  in 
the  different  states  of  the  Union.  Whatever  may  have  been 
our  inclination  had  the  question  been  presented  for  the  first 
time  by  this  case,  the  weight  of  authority  and  the  prior  de- 
cisions of  this  court  must  control.  But  we  have  reviewed  all 
the  cases  in  which  this  question  has  been  presented,  so  far  as 
we  have  been  able  to  find  them,  and  thus  it  is  seen  that  the 
decisions  of  this  court  are  in  harmony  with  the  adjudged  cases 
of  other  courts. 

For  these  reasons,  the  writ  of  mandamus  must  be  refused. 

Mandamfus  refused. 

Bbeese,  J.,  concurred  in  refusing  the  mandamw. 

Subject  or  VALmrrr  or  Statutes  enacted  under  constitationi  reqairing 
that  every  act  ehall  embrace  bat  one  subject,  which  shall  be  expressed  in  its 
title,  is  fully  discussed  in  a  note  to  Davis  v.  State,  61  Am.  Dec.  331,  337;  and 
see  TadOock  v.  Eocka,  73  Id.  213;  TtUOe  v.  Stroutr  82  Id.  108. 

Act  of  LBOiSLATYnai  is  Prbsumsd  to  bk  Ck>NSTiTunoNAL:  Boiton  y.  Cum- 
ndm,  eO  Am.  Bea  717;  Wright  v.  Wright,  56 Id.  723;  LouinUieete.  H.  R.  Co. 
T.  County  CL,  62  Id.  424;  and  the  power  of  the  courts  to  declare  legislative 
acts  unconstitutional  is  to  be  exercised  with  the  most  guarded  circumspeo* 
tion  and  care:  Baugher  v.  NeUon,  52  Id.  604;  and  see  SharpUaa  v.  Maifor  etc, 
69  Id.  759;  Lyamung  v.  (Tnkm,  53  Id.  575;  Samto  v.  State,  63  Id.  487,  and 
note  519;  Maifor  etc  v.  State,  74  Id.  572. 

SUBJBOT  OF  POWBB  OF  Ck)nRTB  TO  RbCBIYB    BTn>BNCB,  AXTD    NaTDVS  OF 

BvxDEHOB  Which  mat  he  RaoKiyED,  in  order  to  determine  whether  a  stat. 
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Hie  wu  8o  passed  as  to  be  invalid,  ia  diacuaed  at  length  in  the  following  caaea 
and  the  notea  thereto:  Janei  y.  Jionn,  51  Am*  Deo.  611,  and  note  616;  Spanglar 
Jaeobi^,  58  Id.  571,  and  note  574;  Pacf/U  B.  S.  ▼.  Chnemar,  66  Id.  673. 

What  Attacks  mat  bs  IvIads  on  Stattttes  Showzno  Illbqal  Enaot- 
XEMT.  —  1.  Presumption  in  Favor  qf  Legal  EnaUmeiU, — It  is  true  that  an  act 
of  the  l^palatare  is  passed  and  becomes  a  law  oidy  when  it  has  gone  through 
all  the  forms  made  necessary  by  the  constitution  to  give  it  force  and  validity: 
MoogY,  Bandolph,  TJ  Ala.  599;  Jones  y,  Hutchinson,  43  Id.  721;  Leggv.  Mayor 
etc,  42  Md.  203;  Brady  y.  West,  50  Miss.  68.  But  it  is  a  well-established  rule 
in  constitutional  law,  that  when  the  validity  of  an  act  of  the  legislature  is 
assailed  for  a  supposed  conflict  with  the  constitution,  the  legal  presumption 
is  in  favor  of  the  statute;  and  before  the  court  will  be  warranted  in  declaring 
it  void,  a  dear  conflict  with  the  constitution  must  be  shown  to  exist.  Every 
intendment  must  be  given  in  its  favor:  Alexander  v.  People,  7  CoL  155;  CVov- 
iey  V.  State,  11  Or.  512;  Bohrbaeher  v.  City  qf  Jackson,  51  Miss.  735;  People  v. 
Loewenthal,9ZIll  191,207;  Peopfe  v.  ^r^^i,  50  K.  Y.  553,  and  cases  cited  at 
head  of  note  from  the  earlier  volnmea  of  this  series,  treating  the  doctrine  at 
length.  Legal  presumptions  are  likewise  in  favor  of  the  integrity  and  wisdom 
of  legislators,  as  well  as  the  validity  of  their  enactments:  Ogden  v.  Saunders, 
12  Wheat.  270;  Alexander  v.  People,  7  Col.  155;  People  v.  Albertson,  55  N.  Y. 
50;  and  no  law  can  be  impeached  for  fraudulent  motivea  actuating  the  legis- 
lators^ nor  on  account  of  corrupt  influences  brought  to  bear  upon  them:  Welh 
ster  V.  City  qf  Little  Bock,  44  Ark.  548;  State  v.  He^a,  49  Mo.  604;  State  v. 
Fagan,  22  La.  Ann.  545;  Jones  v.  Janes,  12  Pa.  St.  350;  S.  C,  51  Am.  Dec 
611,  and  cases  coUeoted  in  note  623.  So  the  validity  of  the  title  by  which 
ds  facto  members  of  the  legislature  occupy  their  seats,  cannot  be  inquired  into 
by  the  courts  for  the  purpose  of  affecting  the  validity  of  laws  enacted  by  the 
legislature  in  which  they  hold  seats:  7  N.  K  Rep.  447  (Ohio). 

2.  Presumption  qf  Legal  Enactment  may  he  Bebutted,  — The  presumption  in 
favor  of  a  statute  that  it  was  regularly  and  constitutionally  enacted  by  the 
legislature,  thoagh  very  strong,  may  be  overcome  by  competent  evidence^ 
and  the  statnte  be  shown  to  have  never  been  constitutionally  enacted. 

But  the  rule  in  England  is,  that  the  enrollment  is  conclusive,  and  that  the 
courts  cannot  go  beyond  it  to  the  journals,  or  the  original  draft,  for  the  pur- 
pose of  examining  into  the  contents  of  a  bill,  or  the  passage  of  a  law.  The 
copy  of  the  act  enrolled  by  the  clerk  of  the  Parliament^  and  delivered  over 
into  chancery,  was  the  record,  which,  as  long  as  it  existed,  was  held  to  im- 
port absolute  verity:  Kmg  v.  Arundel,  Hob.  109;  and  aee  Sherman  v.  Story, 
30 Gal.  266;  Pangbomy.  Toisng,  32  N.  J.  L.  29;  StaU  v.  Sv^  10  Kev.  176; 
Chieot  Comsty  v.  Danies,  40  Ark.  209,  reviewing  the  English  authorities.  In 
this  country,  two  theories  exist  teaching  the  effect^  as  evidence^  of  a  docn- 
rnsnt  found  in  the  legal  depository  of  laws,  and  regularly  certified  by  the 
nanal  anthorities  to  have  become  a  law.  One  is,  that  such  a  docunent  is 
eonelnaive  evidence  of  its  being  a  law,  so  that  no  proof  can  collaterally  estab- 
liah  the  contrary.  Thia  is  in  acoordanoe  with  the  English  rule,  and  has  been 
adopted  in  some  of  the  states.  Thus,  acoordmg  to  some  of  the  American 
anthorities,  if  s(n  act  is  properly  enrolled  and  authenticated,  and  is  deposited 
with  the  secretary  of  state,  it  is  conclusive  evidence  of  the  legislative  will  ai 
the  time  of  its  passage,  and  the  courts  will  not  look  into  the  joumals  of  the 
l^gialatnre  to  aee  whether,  or  how,  the  bill  paased:  Sherman  v.  Story,  30  OaL 
S83;  People  v.  Bwri,  43  Id.  560;  so  in  Nevada:  StaU  v.  8%o^  10  Nev.  176; 
State  V.  Bogers,  10  Id.  250;  State  v.  Olewn,  18  Id.  34;  and  the  theory  ia  sua- 
in  the  following  oases:  Pacyic  BaUroad  v.  (Tewmor,  23  Mo.  853;  8.  C , 
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66  An.  Dec.  673;  Brodnax  v.  Orotm,  64  N.  G.  244;  Lomiawi  State  Lottery  r. 
Jfkhoux,  23  La.  Ann.  743;  Swann  v.  Buck,  40  Miss.  268;  IhmemJbe  v.  PriuUe, 
12  Iowa,  1;  BvansY.  Browne,  30  Ind.  514;  Speer  v.  Plank RoadCo.,  22  Pa.  St 
376;  PeopU  ▼.  Commisehners etc.,  64  K.  Y.  276;  Pcmffbomv.  Young,  32 N.  J.  L. 
29;  and  see  Jones  y.  •Tbiies,  51  Am.  Deo.  616,  npte.  The  other  theory  is,  that 
a  document  as  above  described  is  prima  facie  a  law,  bat  that  the  conrts  will 
receive  other  evidence,  such  as  legislative  journals,  to  ascertain  whether  the 
mandates  of  the  constitution  as  to  the  mode  of  enacting  laws  were  observed 
regarding  it,  and  if  they  were  not,  will  adjudge  it  void:  See  FreehoHdere  qf 
Paasaie  v.  Stevenson,  46  N.  J.  L.  189;  Gardner  v.  CoUector,  6  WalL  499.  Such 
is  the  theory  maintained  in  the  principal  case,  and  affirmed  in  subseqaent 
cases  in  the  same  state:  See  Byan  v.  Lynck,  68  HL  160,  164,  citing  the  prin- 
cipal case;  MUler  v.  Goodvnn,  70  Id.  659;  People  v.  Loewenthal,  93  Id.  191, 
214;  and  the  possibility  of  overturning  the  statute  roll  by  the  legislativo 
journals  exists  in  a  majority  of  the  states:  See  Spongier  v.  Jacoby,  14  IlL  297; 
S.  C,  58  Am.  Dec.  571,  574,  note;  State  v.  Cravtford,  35  Ark.  237;  ChkOt 
County  V.  Davies,  40  Id.  200;  Smithee  v.  Campbell,  41  Id.  471;  Mondy  v.  State^ 
48  Ala.  115;  Walker  v.  OriffifJi,  60  Id.  367;  Moog  v.  Randolph,  77  Id.  697; 
SUUe  of  Florida  v.  Broum,  20  Fla.  407;  Division  qf  Howard  Comdy,  16  Kan. 
194;  ComTnissioners  v.  IJigginbotltam,  17  Id.  62;  Taylor  v.  Wilson,  17  Neb.  88; 
State  V.  McLeUand,  18  Id.  236;  S.  C,  53  Am.  Rep.  814;  Supervisors  v.  J9ee- 
nan,  2  Minn.  330;  State  v.  City  qf  Hastings,  24  Id.  78;  People  v.  Mahaney,  13 
Mich.  482;  Fordyes  v.  Oodman,  20  Ohio  St;  1;  OAum  v.  Staiey,  5  W.  Va.  85; 
Opinions  qf  Justices,  52  K.  H.  622,  625;  State  v.  Piatt,  2  S.  0.  150;  Berry  ▼. 
Drum  Point  B,  R.  Co,,  41  Md.  446;  Legg  v.  Mayor  etc,  42  Id.  220.  Even  in 
those  states  which  have  adopted  the  first-mentioned  theory,  opinion  has  vacQ- 
lated  on  the  subject,  owing,  to  some  extent  at  least,  to  recent  changes  in  the 
organic  law.  As  an  instance,  see  Freeholders  qf  Passaic  ▼.  Stevenson,  46 
N.  J.  L.  173,  184;  but  compare  dissenting  opinion  of  Dixon,  J.,  46  Id.  188. 
See  also  Rolvrhacher  v.  CUy  qf  Jackson,  51  Miss.  735,  and  dissenting  opinion  of 
Tarbell,  J.,  51  Id.  748;  Brady  v.  West,  50  Id.  68, 79;  StaU  v.  Mead,  71  Ma  266; 
Souihwark  Bank  v.  Commonwealth,  26  Pa.  St.  446;  People  v.  DevUn,  33  K.  T. 
278;  Edgar  v.  Board  qf  Commissioners,  70  Ind.  338.  On  the  other  hand,  in  a 
state  where  the  courts  may  look  beyond  the  enrollment  to  the  journals  of  the 
legislature  to  see  if  an  act  was  constitutionally  passed,  it  has  been  gravely 
questioned  whether  or  not  the  American  courts  have  done  wisely  in  depart- 
ing from  the  KngliBh  rule  regarding  the  recognition  of  statutes.  It  is  held 
that  the  power  is  a  dangerous  one,  and  should  never  be  exercised  in  the  face 
of  a  reasonable  doubt.  li^  admitting  all  that  the  journals  affirmatively  show, 
the  act  may  have  been  properly  passed,  the  courts  should  so  presume^  and 
sustain  the  act:  Wibster  v.  City  qf  Little  Rock,  44  Ark.  536,  549;  they  are  not 
at  liberty  to  treat  as  void  duly  authenticated  acts  of  the  legislature,  because 
the  journals  do  not  show  that  they  were  passed  in  accordance  with  all  the 
rules  of  parliamentary  law,  prescribed  in  the  constitution  for  the  condact  of 
legislative  business:  Walker  v.  OrijfUh,  60  Ala.  361,  867;  Cffdcot  Comity  t. 
J^erson  County,  40  Ark.  200,  215. 

3.  Reading  Bills  btfore  Passage,  —  Hie  familiar  oanstitatianal  provisioa  that 
a  bill  shall  be  read  three  times  before  its  passage  has  been  held  to  be  directory 
merely,  and  not  mandatory,  and  that  a  non-compliance  with  the  provision 
does  not  invalidate  the  act  so  passed:  Miller  v.  State,  3  Ohio  St.  480;  Pirn  v. 
Nicholson,  6  Id.  178;  MeOiU  v.  State,  34  Id.  264;  Supervisors  qf  sduyler  v. 
People,  25  DL  181;  and  see  Vineent  v.  Knox,  27  Ark.  279;  but  the  opposite 
view  has  also  been  maintained;  Board  qf  Supervisors  v.  Hoenasi,  2  Minn.  330; 
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SieAat  ▼.  Bast  Saginaw,  22  Mich.  104;  Cooley's  Const.  Lim.  160;  and  see  Ryan 
T.  LynA,  68  HL  164^  dtiiig  the  principal  case.  The  constitation  of  CaUfomlA 
requires  every  bill  to  be  read  three  times  at  length,  unless  the  first  two  read- 
ings are  dispensed  with  by  a  two-thirds  vote,  for  reasons  of  urgency;  and 
every  enactment  which  does  not  comply  with  this  provision  is  nnocmstita- 
tioaal:  WeU  v.  Ka\field,  64  Gal.  111.  But  although  the  requirement  in  regard 
to  ^e  three  readings  of  a  bill  is  one  that  should  be  observed,  it  is  not  neoes- 
nxy  to  the  validity  of  a  statute  that  the  journals  of  the  two  houses  should 
show  the  fact»  in  the  absence  of  a  constitutional  provision  that  the  observance 
ahould  be  evidenced  by  an  entry  upon  the  journals:  WaOoer  v.  Ortjith,  60  Ala. 
i61;  Vhmani  t.  JTnosB,  27  Ark.  279;  and  see  Bkaamg  v.  Oalveston,  42  Tex.  641; 
CommMonen  v.  Higginbotham,  17  Kan.  62.  The  rule  is,  that  if  the  consti- 
tutiop  is  silent  as  to  whether  a  particular  act  which  is  required  to  be  per- 
fonned  shall  be  entered  on  the  journals,  it  is  then  left  to  the  discretion  of 
either  house  to  enter  it  or  not»  and  the  silence  of  the  journal  on  the  subject 
enght  not  to  be  held  to  afford  evidence  that  the  act  was  not  done.  In  such 
case,  we  must  presume  it  was  done,  unless  the  journal  affirmatively  shows 
that  it  was  not  done:  Superviaora  qf  Schuyler  v.  People,  25  HI.  181;  Waba^ 
BaUroad  Co.  v.  Hughes,  38  Id.  186;  Chicot  County  v.  Damea,  40  Ark.  214; 
State  V.  CUy  </  ffasUnge,  24  Minn.  78;  SmUJiee  v.  Oartli,  33  Ark.  17;  StaU  v. 
Brown,  20  FUl  407,  424.  Thus,  under  a  constitntional  provision  that  bills 
may  be  read  by  title  under  suspension  of  the  rules,  if  a  biU  was  read  by  title 
and  passed,  and  the  journal  is  silent  as  to  the  suspension  of  the  rules,  the 
court  will,  in  order  to  uphold  the  act,  presume  that  the  rules  were  sus- 
pended,— the  ooostitntion  not  requiring  that  the  journals  should  affirma- 
tively show  the  suspension:  Chkot  County  v.  Domes,  40  Ark.  200;  and  see 
Worthen  v.  Badgett,  32  Id.  496;  English  v.  Oliver,  28  Id.  317;  People  v.  Loeuh 
eMal,  93  HI  191. 

A  o<»istitntional  provision  that  a  bill  shall  be  read  on  three  several  days  in 
each  honse^  in  order  to  have  the  force  of  a  law,  does  not  require  that  every- 
thing which  is  to  become  a  law  by  the  adoption  of  the  bill  shall  be  thus  read. 
It  is  enough  to  read  the  bill  as  required:  Dew  v.  Cunningham,  28  Ala.  466; 
&  a,  66  Am.  Dea  362;  and  see  JKe&8«0rv.  2/1^0 i?ocZ^  44  Ark.  536.  Soanact 
inoQiperating  an  association  by  its  constitution  and  by-laws,  without  reciting 
them  in  the  act  and  reading  them  in  the  two  houses  as  a  part  of  it,  is  consti- 
tstional  and  valid:  Bibb  County  Loan  Association  v.  Biehards,  21  Ga.  592,  612. 
Tbm  provision  requiring  bills  to  be  read  on  three  several  days  before  their 
passage  has  no  application  tojimendments  made  thereto:  PeopU  v.  Waliaee, 
70  BL  680;  State  r.  Liedtie,  9  Keb.  490;  People  v.  Thompson,  7  Pac  Rep. 
142  (CbL). 

4.  Rule  as  to  Teas  and  Naiys, — In  New  York,  the  constrtutional  require- 
ment that  the  yeas  and  nays  shall  be  taken  upon  the  final  passage  of  a  bill, 
and  entered  en  the  jonmal,  was  said  to  be  directory  merely,  and  that  an  act 
would  be  valid  although  the  direotion  was  not  followed:  People  v.  Supervisors 
^Chawango,  8  N.  Y.  817.  Bat  this  is  in  conflict  with  the  rule  declared  ia 
tiie  principal  ease^  and  other  Illinois  decisions,  holding  that  the  journals  must 
show  a  eoncairenoe  of  a  majority  of  the  members  elected  to  each  house,  on  the 
final  passage  of  a  bill,  or  the  act  will  have  no  force;  and  the  ayes  and  noes 
are  the  only  test  of  the  passage  of  a  bill,  and  they  must  be  entered  on  the 
journals:  Spamgfer  r.  /oooty,  14  BL  297;  S.  O.,  58  Am.  Deo.  571;  WdbaOk 
BttOnadY.  ffugheSfSSTll  174;  Ryanr.  Xyneft,  68Id.  16%  citing  the  princi- 
pal case;  PostY.  Supervisors,  106  U.  8.  667.  And  see  Supervisors  v.  Eeenan, 
t  Minn.  830;  Stedberi  v.  East  Sagkuxw,  22  Mich.  104;  Osbum  v.  Staley,  6 
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W.  Va.  85.  But  where  a  state  conatitatioii  reqiiires  the  yeas  and  najra  to  ba 
called  on  the  final  passage  of  a  MQ,  bat  not  that  sooh  Tote  ahall  be  entered 
on  the  jonmaby  the  failure  to  oall  the  yeas  and  nays,  and  enter  them  upon 
the  jonmslsy  is  held  not  to  affect  the  ralidity  of  a  Uw:  Onrnty  ^  LvatmmarQk 
T.  BarM9t  S4  IT.  S.  71;  compare  Ccmmkrionen  r.  HiggMbothotm,  17  Kan.  92% 
DkMon  qf  Boward  Couniif,  15  Id.  194;  OomnumweaUh  v.  Jadeaon^  5  Bnsh^ 

68a 

5.  BrroT  in  PubSealion  <if8tahUe.  — The  publication  of  a  general  law  mail 
be  according  to  the  provisions  of  law:  Clark  y.  Janenittef  10  Wis.  135.  But 
an  error  in  publication,  which  does  not  change  the  substance  or  legal  e£foet 
of  the  statute,  will  not  invalidate  the  publication:  Smith  v.  Hoyt,  14  Id.  262; 
State  V.  EHis,  12  La.  Ann.  390.  An  incorrect  classification  by  publishing  a 
general  law  in  the  volume  of  special  laws  does  not  prevent  such  publication 
from  taking  effect,  and  the  law  is  operative:  In  re  Boyle,  9  Wis.  264.  But  a 
mere  voluntary  publication  by  a  private  individual,  not  being  authorized 
thereto,  is  insufficient:  Clark  v.  •/'anemZZe,  10  Id.  135.  If  the  time  of  its 
taking  effect  is  expressly  declared  in  the  act,  it  will  operate  at  that  time, 
whether  it  may  then  have  been  published  or  not:  Parkinson  v.  State^  14  Md. 
184;  and  see  State  v.  Lean,  9  Wis.  279;  Peterman  v.  HtUing,  31  Pa.  St.  432. 

6.  Befpdremewte  as  to  IHtle  qf  Statute,  —  The  subject  of  constitutional  provis- 
ions bearing  on  the  titles  of  legislative  acts  is  fully  discussed  in  Davie  v.  State, 
61  Am.  Dec.  331,  and  note  337.  Such  provisions  have  recently  been  adopted 
in  several  of  the  states,  and  they  forbid  that  any  law  shall  embrace  more  than 
one  subject  or  object^  which  shall  be  expressed  in  its  title.  Their  purpose  is 
to  require  the  title  of  a  bill  to  be  such  as  will  inform  the  public  and  the  mem- 
bers of  the  legislature  of  the  object  of  the  enactment,  and  this  purpose  is 
accomplished  when  the  title  fairly  indicates  the  general  object,  although  it 
does  not  indicate  the  means  or  method  of  attaining  this  object:  Bmruted  v. 
Oovem,  47  K.  J.  L.  368;  BiOmga  v.  Moffor  etc,  68  N.  T.  413;  Neuendorf  v. 
Duryea,  69  Id.  557;  Fulkr  v.  People,  92  DL  182;  Montdair  v.  BamsdeU,  107 
U.  S.  147.  It  is  not  required  that  the  title  should  be  exact  and  precise  in  all 
respects,  if  it  sufficiently  conveys  to  the  mind  an  indication  of  the  subject  to 
which  it  relates:  Parkineon  v.  State,  14  Md.  184;  Continental  Imp,  Co,  v. 
Phe^m,  47  Mich.  299;  /•  re  Mayer,  50  K.  Y.  504;  Matter  qfAppSeation  qfl>ep*i 
qf  Public  Parke,  86  Id.  437.  But  an  act  which  contains  two  or  more  snbjeoti 
having  no  relation  to  each  other  will,  for  that  reason,  be  within  the  eonstita- 
tional  prohibition,  although  its  title  be  comprehensive  enough  to  embrace  all 
the  subjects  contained  in  it:  State  v.  MeCraeken,  42  Tex.  883.  On  the  other 
hand,  an  act  which  contains  in  it  only  such  subjects  as  might  properly  be  em* 
braced  in  one  act,  may  be  invalid,  as  not  being  in  oomplianoe  with  the  con- 
stitutional requirement  as  to  its  title:  Orooer  v.  Trueteea  etc.,  45  N.  J.  L.  399, 
402;  as  where  the  title  of  the  act  was,  "  An  act  to  fix  and  regulate  the  sala- 
ries of  city  officers  in  cities  of  this  state,"  and  the  body  of  the  act  related 
only  to  salaries  of  officers  in  a  certain  city  named.  The  court  held  the  aott» 
be  unoonstitational,  on  the  ground  that  the  title  was  both  false  and  decep- 
tive; false,  ae  it  imported  a  regulation  of  a  class  of  cities  when,  in  truth*  H 
was  applicable  to  a  single  city,  and  deceptive,  because  no  one^  on  reading  iht^ 
aot^  could  reasonably  understand  that  the  body  of  the  act  was  to  have  so  lim- 
ited an  effect:  Concert  v.  Mayor  of  New  Brunawiek,  44  Id.  58;  and  see  JShem- 
ham  V.  ffMtit,  44  Id.  53;  Bader  v.  Toumahip  qf  Union,  34  Id.  509;  Town  qf 
IMkiUY.  FiMiU  etc,  Co.,  22  Barb.  634;  Durkee  v.  JaneeMe,  26  Wis.  687. 
It  is,  however,  an  establi^ed  rule,  that  a  statute  contaiTiing  matter  not  witfaia 
the  snbjeet  expreesad  in  the  title  will  be  deolaied  void  only  as  to  sneh  «z- 
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and  the  ranaining  portionwill  be pennifcted  to  stand:  Dads  ▼.  State, 
7  Md.  161;  S.  0.,  61  Am.  Dec.  341,  note;  but  see  CutUp  ▼.  Sheriff  etc,  8 
W.  Va.  688;  State  ▼.  QrwoUy^  33  La.  Ann.  782;  nnlesa  the  proyifiiona  are  ao 
oonneoted  together  in  subject-matter,  meaning,  or  pnzpoae,  that  it  cannot  be 
presumed  that  the  legislature  would  have  passed  the  one  without  the  other: 
Oty  qf  Rochester  t.  Brigga,  60  K.  Y.  565;  Smith  v.  C(mrntmDefiUh,  8  Bush,  112; 
■ad  see  Mayor  etc,  ▼.  Rettz,  50  Md.  679;  Countif  Commieeionen  t.  Meekkts,  60 
Id.  41;  State  ▼.  Mead,  71  Mo.  266.  An  act  to  revise  and  consolidate  the  gen- 
eral statutes  of  the  state,  embodied  in  the  revised  statutes,  is  not  void  as 
being  in  conflict  with  the  constitutional  provision  under  consideration:  Oshe 
V.  State,  37  Ohio  St.  494;  the  provision  was  held  to  be  directoiy  only:  37  Id. 
600;  StateY.  CavhgUm,  29 Id.  102. 

7.  BiU  not  Duly  Sifftted. — There  are  constitutional  provisions  in  most  of 
the  states  requiring  the  signatures  of  the  presiding  officers  of  the  two  houses 
to  be  annexed  to  a  bill  preparatory  to  its  becoming  a  law:  See  Evana  v. 
Broume,  30  Ind.  614;  and  where  such  a  provision  exists,  its  observance  is 
essential  to  the  validity  of  an  act  of  the  legislature:  Moody  v.  State,  48  Ala. 
116;  a  O.,  17  Am.  Rep.  28;  State  v.  Glenn,  18  Kev.  34;  State  v.  Mead,  71 
Ho.  266;  Legg  v.  Annapolis,  42  Md.  203;  but  in  the  absence  of  any  such  pro- 
vision, signing  is  not  essential:  Speer  v.  Plank  Road  Co*,  22  Pa.  St  376.  The 
bill,  as  signed,  must  be  the  same  as  it  actually  passed  the  two  houses,  and  a 
material  varianoo  is  fatal  to  the  validity  of  the  enactment  as  a  law:  Moog  v. 
BtmMph,  77  Ala.  697;  SmUhee  v.  Campbell,  41  Ark.  471;  Brady  v.  West,  60 
Ifisa.  68;  PresooUY.  Trustees  etc,  19  ILL  324;  but  a  mere  clerical  error  in  the 
title  by  which  no  one  could  be  misled  would  not  invalidate:  People  v.  Su- 
pervisors qf  Onondaga,  16  Mich.  254;  Walnut  v.  Wade,  103  U.  S.  683;  Oliio  v. 
Frank,  l(Q  Id.  693.  And  it  is  not  essential  to  the  validity  of  an  act  thai  the 
jounals  of  the  legislature  should  expressly  state  that  the  signing  by  the  pre- 
aiding  officers  of  tha  two  houses  was  done  in  "open  session  ":  State  v.  Mead, 
71  Ma  266.  Kor  does  the  failure  of  the  presiding  officer  of  the  senate  to 
sign  a  lull,  which  was  afterwards  approved  by  the  governor,  and  which  the 
journal  of  the  senate  shows  passed  the  senate  by  the  constitntional  majority, 
affect  the  validity  of  tiie  act:  Taylor  v.  Wilson,  17  Neb.  88;  Cottrell  v.  State, 
0  Id.  125.  So  the  signature  of  the  anistant  secretary  of  the  senate  was  held 
to  be  a  subetantial  compliance  with  a  oooatitutional  provision  requiring  all 
bills  to  be  signed  by  the  secretary  of  the  senate:  State  v.  Olenn,  18  Nev.  34. 

8.  Approval  qf  Statutes  by  Executive — In  approving  a  statute,  it  is  held 
Hiat  the  executive  acts  as  a  component  part  of  the  legislature,  and  that  his 
power  of  approval  ceases  on  the  adjournment  of  the  legislature,  unless  the 
eoostitotion  allows  farther  time  for  its  exercise:  Fowler  v.  Peirce,  2  CsL  166. 
Sat  it  was  held  in  New  York  that  the  power  of  the  governor  to  approve  and 
sign  a  bill  presented  to  him  within  ten  days  previous  to  the  adjournment  of 
tlie  IsgisLature  did  not  oease  with  the  adjounment:  People  v.  Bowen,  21  N.  Y. 
n7s  affirming  S.  C.  30  Barb.  2ii  Compare^  on  this  subjecti  Opinion  qf  Jus- 
thss,  46  N.  H.  607;  ffyde  t.  White,  24  Tex.  137;  Stinson  v.  Smith,  8  Minn. 
866;  HarpemUng  t.  ffaighi,  80  CaL  180;  StaU  v.  Fagan,  22  La.  Ann.  546; 
Seven  Hickory  ▼.  JSUvry,  103  IT.  S.  423.  In  Georgia,  it  has  long  been  the 
pfictice  for  the  goveincr  to  take  five  days  after  the  adjournment  of  the  two 
honesa  Icrthe  revision  of  bills  passed  by  the  legisLatuze^  and  to  approve  and 
dgn  them  within  that  time^  but  not  afterwards:  Solomon  v.  Commissionen 
vtc,  41  Ga.  167;  wsoDarUngY.  BoesA,  26 N.  W.  Bep.  887  (Iowa). 

Witiiin  the  period  fixed  by  the  constitation,  the  governor  may  deUberalt 
M  to  the  propriety  of  approving  an  act  of  the  lagislatare^  and  may  sign  soeli 
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act|  and  erase  hb  ugnatore  at  pleasure;  and  until  it  lias  passed  his  control 
by  the  constitntional  and  cnstomary  modes  of  legislation  he  may  reoonsider 
and  retract  any  approval  previonsly  made:  People  v.  Hatch,  19  HL  283.  A 
material  yarianoe  between  the  bill  which  was  approved  by  the  governor,  and 
the  bill  which  passed  the  two  houses,  invalidates  the  enactment:  Moog  v. 
Randolph,  77  Ala.  597;  Jones  v.  HuUhinmm,  43  Id.  721.  And  if  any  material 
portion  of  a  bill  as  passed  was  omitted  in  the  enrolling,  so  that  it  may  be  con- 
ffidered  that  the  act  as  approved  was  not  passed  by  the  legislature,  and  does 
not  express  the  legislative  will,  the  act  as  approved,  at  least  to  the  extent 
that  it  is  affected  by  the  omission,  must  be  held  invalid:  State  v.  Brown,  20 
Fla.  402.  But  after  an  act  has,  in  a  regular  and  constitutional  mode,  passed 
both  houses,  and  has  been  properly  signed  by  the  proper  officers,  and  has 
been  regularly  presented  to  the  governor  for  his  approval,  and  he  has  ap- 
proved and  signed  the  same  without  mistake,  inadvertence,  or  fraud,  and 
thereafter  has  voluntarily  deposited  it  with  the  secretary  of  state  as  a  law  of 
the  state,  it  has  passed  beyond  his  control:  8taU  v.  Whianer,  10  Pac.  Rep. 
852  (Kan.).  But  a  constitutional  requirement  that  the  clerical  officer  of  the 
house  in  which  a  bill  originated  shall  present  it  as  soon  as  it  has  been  signed 
by  the  presiding  officers  of  both  houses,  and  on  the  same  day  in  person  to  the 
governor,  is  held  to  be  directory  merely,  and  it  is  not  essential  to  the  validi^ 
of  an  act  that  the  journals  should  show  that  the  requirement  has  been  com- 
plied with:  Staie  v.  Mead,  71  Mo.  266;  8taU  v.  Hitchcock,  1  Kan.  178;  S.  C, 
81  Am.  Oea  503.  Where  an  act  of  Congress  was  signed  by  the  President, 
but  the  year  was  omitted  in  his  certificate  of  approval,  it  was  held  that  the 
court  might  determine  the  year  by  the  attendant  circumstances,  and  the  va- 
lidity of  the  act  be  sustained:  Oardner  v.  Collector,  6  Wall.  499.  See,  as  to 
what  will  be  deemed  proper  approval  of  act  by  governor,  State  v.  Whisner,  10 
Pac.  Rep.  852  (Kan.). 

9.  Amendment  qf  Statutes,  —A  provision  found  in  some  of  the  state  consti- 
tutions is,  that  "no  act  shall  ever  be  revised  or  amended  by  mere  reference 
to  its  title;  but  the  act  revised,  or  section  amended,  shall  be  set  forth  and 
published  at  full  length."  In  construing  this  provision  it  has  been  held  that 
it  required  the  setting  forth  and  publication  at  full  length  in  an  amendatory 
act,  not  only  of  the  amended  section,  but  also  of  the  original  section  whidi 
was  to  be  thereby  amended:  See  Langdon  v.  Applegate,  5  Ind.  327;  Hogen  v. 
State,  6  Id.  31;  and  such  is  still  tiie  construction  given  to  this  provision  in 
Louisiana:  Heirs  qfDuverge  v.  Salter,  5  La.  Ann.  94;  Walker  v.  CaidweU^  4 
Id.  297;  and  see  David  v.  City  qf  Portland,  12  Pac.  Rep.  174  (Or.).  But  a 
different  construction  has  been  adopted  in  Indiana;  namely,  that  the  provision 
only  requires  that  in  any  revising  or  amendatory  act  the  new  revised  act  or 
the  new  amended  section,  and  not  the  old  act  before  its  revision  nor  the  old 
section  before  its  amendment,  shall  be  set  forth  and  published  at  full  length: 
Oreencastle  etc.  Turnpike  Co,  v.  State,  28  Ind.  882;  Niblaek  v.  Goodman,  67  Id. 
174,  189;  Waugh  v.  Rtiey,  68  Id.  482,  491,  overruling  the  earlier  decisions 
of  that  state  above  dted;  and  see,  as  favoring  the  construction  maintained 
by  the  later  Indiana  decisions,  People  v.  McCaOum,  1  Neb.  182;  People  v. 
Pritehard,  21  Mich.  236;  State  v.  Draper,  47  Mo.  29;  Tuscaloosa  Bridge  Co.  v. 
Olmstead,  41  Ala.  9.  The  provision,  however,  requires  that  the  title  of  the 
act  to  be  amended  should  be  referred  to:  Feibkman  v.  State,  98  Ind.  516;  and 
an  amendatory  act  which  merely  gives  the  number  of  the  section  of  the 
revised  statutes  intended  to  be  amended  is  held  to  be  void:  Id.  But  statutes 
wbidh  amend  others  by  implication  are  not  within  the  provision:  People  v. 
Makane^  13  Mich.  482;  Swmtwomt  r.  MkUffm  Air  Line  B.  A  Ob.,  24  Id.  399| 
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Mok  V.  DetraU  Buffdmg  tie.  Auoe.,  30  Id.  622;  Lehman  v.  McBHde,  15  Ohio 
St.  573;  Branham  y.  Lange,  16  Ind.  497.  In  Tennessee  the  prorision  is,  that 
''all  acts  which  repeal,  revive,  or  amend  former  laws,  shall  recite  in  their 
caption  or  otherwise  the  title  or  sabstanoe  of  the  law  repealed,  revived,  or 
amended  ";  and  the  omission  of  this  requirement  renders  the  amending  act 
inoperative  and  void:  McOhee  v.  8tale^  2  Lea,  622,  626.  If  an  act  is  so 
amended  as  to  embrace  a  poxpose  outside  of  its  title,  and  inconsistent  with 
provisions  remaining  unrepealed,  it  is  a  violation  of  the  constitutional  provis- 
ion, that "  no  law  shall  embrace  more  than  one  object^  which  shall  be  expressed 
in  its  title  ":  Sttwcari  v.  FaOier  McUhew  Soc,  41  Mich.  67. 

IOl  Mi$eelkmeou8. — The  constitutional  provision  as  to  the  style  of  the 
laws,  "Be  it  enacted,"  eta,  has  been  held  to  be  directory  only,  and  that  the 
legislature  need  not  literally  adhere  to  the  formula  of  words  prescribed:  Me- 
Phenton  v.  Leonard^  29  Md.  377;  and  where  the  enacting  clause  was  in  the 
form  "Be  it  resolved,"  instead  of  "Be  it  enacted,"  it  was  held  to  be  a  sub- 
stantial compliance  with  the  constitutional  requirement:  Swann  v.  Buck,  40 
Miss.  268.  And  see  Dew  v.  Ounnrngluwij  28  Ala.  466;  S.  C,  65  Am.  Dec 
862.  But  in  other  states,  this  provision  of  the  constitution  is  held  to  be 
mandatory,  and  a  joint  resolution  in  relation  to  a  matter  which  is  properly 
the  subject  of  enactment  would  be  void:  Bayen  v.  Orane,  1  W.  Va.  176;  Maif 
V.  Biee,  91  Ind.  546.  So  the  enacting  clause  should  precede  everything 
which  is  made  and  declared  to  be  law;  but  an  act  of  the  legislature  is  not  in- 
valid beoauae  such  danse  is  preceded  by  a  preamble:  Barton  v.  McWhinneifp 
85  Id.  481.  The  omission  of  the  words  "senate  and,"  from  the  awAfcing 
elanse^  renders  the  act  unconstitntional  and  void:  State  v.  Bogers,  10  Nev. 
250.  But  it  was  held  that  a  statute  is  not  invalidated  by  the  fact  that  the 
bill,  when  introduced,  had  no  enacting  clause:  Potedl  v.  Jaekeon  Commom 
(kmneO,  61  Mich.  129. 

Under  a  provision  in  the  Galifomia constitution,  that  "no  bill  shaU  beoome 
a  law  without  the  concurrence  of  a  majority  of  the  members  elected  to  each 
bonse^"  the  courts  to  inform  itself,  will  look  to  the  journals  of  the  legislatuxe^ 
and  if  it  appears  from  them  that  the  bill  did  not  pass  by  the  constitutional 
majority^  it  will  not  be  regarded  as  a  law:  Santa  Clara  CounJty  v.  Scuth.  Pae. 
R.  R.  Co.^  18  FML  Rq^  885  (CU.);  RaUroad  Tax  Oaaee,  13  Id.  722;  S.  0.,  8 
Saw*  288L  A  transcript  from  the  journal  record  of  either  house,  of  its  pro- 
ceadings*  properly  certified,  is  admissible  in  evidence  to  prove  the  facts  therein 
recorded*  and  it  is  not  necessary  to  produce  the  original  minutes:  MiUer  v. 
Ooodwint  70  lU.  669.  If  the  original  written  journals  differ  from  the  printed, 
the  former  most  control:  Sania  Clara  CamUif  v.  Saath,  Pae.  B,  B,  Co.,  18  Fed. 
Bep.  885  (QO.). 

The  judgment  of  the  highest  oourt  of  a  state,  that  a  statute  has  been  en- 
acted in  aooordsnce  with  the  requirements  of  the  state  constitution,  is  con- 
duaive  upon  the  national  courts:  BaUroad  Companff  v.  Oeorgia,  98  U.  S.  859| 
Ltauiuworth  OomOif  v.  Bamu,  94  Id.  70;  so  when  the  highest  state  court 
holds  a^  pretended  act  of  the  legislature  to  be  void  and  not  a  law,  the  federal 
oonrts  are  bound  to  hold  accordingly:  ScuUh  Ottawa  v.  PerBne,  94  Id.  260; 
Poet  V.  Supervleore,  105  Id.  667;  Be  The  J.  ff.  Starm,  15  Blatohf.  473;  S.  0., 
45  Coon.  685;  ffaweer.  Contra  Coeta  Water  Co.,  7  Reporter,  100;  Qntr.  State, 
I  WaU.  85;  Kkig  r.  WUmm,  1  DilL  555;  compare  LMngeton  ComdyY.  IkurUnff' 
km,  101  U.  &  407. 

All  laws  passed  by  the  Kansas  territorial  legislature,  until  supeneded  ao- 
oofding  to  the  mode  preseribed  by  law,  were  held  to  be  valid,  if  their  provis- 
ions were  not  in  conflict  with  the  federal  constitntioii  or  that  of  the  statei 
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StaiB  T.  StormotU,  24  Kaa.  692;  and  aa  act  mm  held  not  to  be  invalid  hj 
reaaon  d  iti  having  been  approved  on  a  day  after  the  act  of  Oongreas  ad- 
ndttiiig  Kanaaa  into  the  UnioQ:  StaieT.  HUekeoek,  I  Id.  178;  &  a,  81  Am. 
De&603. 

LIOI8LAT0BS  HAS  PowxB  TO  1£axx  V DID  AcT  Vaud^  hy  ft  enrative  stat- 
ute, where  it  ia  not  restrained  by  conatitational  proviaioiiB:  WaipoU  t.  SSXkM^ 
18  Ind.  258;  &  O.,  81  Am.  Dec  358;  and  see  Mengea  v.  DenUlar,  75  Id.  618, 
and  note  621.  Legislation  of  a  curative  chaiaotor,  which  la  in  accord  with 
jnstioe,  equity,  and  sound  pnblio  policy*  i^nd  which  doee  not  materially  inter- 
fere with  or  overthrow  vested  rights,  impoeea  no  new  bnrdena^  and  ^does  not 
infringe  opon  the  judicial  department  of  the  government^  will  be  npheldi 
JchnBon  v.  Bocerd  qf  Cammismonen,  107  Ind.  15;  BXGngham  Y.  Board  i^  Chm^ 
ndsnonen,  107  Id.  600;  and  see  StrotaarT.  CUffi^  Fori  Wapte^  100  Id.  448; 
Bryaon  ▼.  MdOrtary,  102  Id.  1. 

Thx  pbingipal  GAflU  IS  CITED  to  the  point  that  a  bill  paaaed  by  tiie  hous^ 
but  not  read  in  the  senate  on  three  different  days,  and  not  passed  by  a  vote 
of  the  ayes  and  noes,  as  required  by  the  constitution,  never  became  a  law, 
and  was  a  nullity,  although  it  was  reported  back  to  the  house  as  having 
passed  the  senate,  and  was  enrolled  and  approved  by  the  governor  in  Rycm  v. 
Lynch,  68  IlL  160;  and  is  cited  to  the  point  that  it  must  appear  on  the  face 
of  the  journals  that  a  bill  passed  the  legislatore  by  a  constitutional  augodtyy 
in  Peopfe  T.  LoewaUhai,  93  Id.  214;  Otimm  ▼.  StaUy^  0  W.  Vm.  8L 


Brill  v.  Stilbs. 

[85  iLLDrou,  805.] 

Pdmhasbb  ov  Lahd  bt  Agbxkmxnt  Acquibes  Equxxabu  TasM 

Hs  HAS  CkniFLEiED  HIS  Past  ov  CSontract,  by  paying  thA  pnrdhaae- 
money,  and  receiving  written  evidence  of  the  agreement  of  the  vendor 
to  convey  the  prenuses.  And  such  title  may  always  be  asserted  in  a 
oourt  of  equity  against  the  holder  of  the  legal  title,  whether  in  the  Tsndor 
or  his  vendee,  with  notice. 

At  Law  Mxbxlt  Eqxtitabls  Tttlx  is  not  Rboabdbi)^  and  is  unavaiEBg 
for  a  recovery  or  defense  against  the  legal  title. 

PraoHASBB  OV  Lahi)  vboh  OovBBNiffBNT  Bf  PuBSUAHCoi  OV  Law,  upott  re- 
ceiving a  certificate  of  purchase,  acquires  the  equitable  title  to  the  prem- 
ises to  the  same  extent  that  he  would  by  a  purchase  from  an  individual 
owning  the  fee. 

fiAXB  Kdlbb  Afflt  nr  DxTBBMnaKO  upon  VAUBrrr  or  Texlb  derived 
from  the  government  as  when  derived  from  an  individuaL 

JuNioB  Patent  vbom  CtoYEBNiiBNT,  ob  Booiskeb's  OEBTinoATB  OF  Sntbt, 
WILL  Pbeyail  in  equity  over  the  elder  one,  if  the  right  on  which  it  is 
based  is  prior  in  point  of  time  to  that  upon  which  the  elder  patent  or 
certificate  is  founded. 

QunnoATB  ov  Bntbt  will  Pbbvail  in  EQumr  oveb  Patent  based  upon 
a  subsequent  entry,  unless  the  prior  equity  has  been  legally  vacated. 

Bbtebmination  ov  Ck>M]ci8Bi0NBB  ov  Gensbal  Land-othoi;  in  reference  ts 
the  validity  of  a  sale  of  the  puUio  lands,  oondudea  no  one  in  his  ri^ti. 

Sqiuinr  ov  Bell  in  Chanoebt  oan  bb  Qubsiiqnbd  only  by  demuzrsr,  or  ca 
the  hearing. 
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JhEnsDAST  mr  Chahoebt  ganvot  Dimus  to  aitd  Akbwsb  Mune  allq^ktioiui 
in  bQl  at  (me  time.  And  after  answer  it  is  too  late  to  demur,  nnless  the 
answer  is  first  withdrawn. 

Writ  of  error  to  the  circtdt  court  of  Lea  County.  Suit  in 
chancery  in  which  the  defendants'  motion  to  dismiss  the  bill 
tor  want  of  equity  upon  its  fiEu^e  was  sustained  by  the  court, 
and  the  complainants  sued  out  writ  of  error.  The  opinion 
states  the  case. 

James  K.  EdsaU^  for  the  plaintiffs  in  error. 

George  P.  Goodman^  for  the  defendants  in  error. 

By  Court,  Walker,  C.  J.  This  was  a  bill  in  chancery,  filed 
to  establish  a  prior  entry  of  a  tract  of  land  from  the  United 
States  goyemment,  and  to  enjoin  a  suit  in  ejectment,  instituted 
for  a  recovery  under  the  junior  entry.  The  bill  alleges,  and 
the  answer  admits,  that  Rockafeller  entered  the  premises  in 
controversy  at  the  proper  land-office  on  the  seventeenth  day 
of  December,  1853,  and  received  a  certificate  of  purchase  for 
the  same.  That  being  entered  with  a  military  land  warrant, 
the  sale  was  subject  to  be  defeated,  by  a  pre-emption  being 
proved  at  any  time  within  thirty  days  after  the  sale.  The 
bill  alleges  that  no  such  pre-emption  was  proved  within  thirty 
days  after  the  entry  of  Rockafeller;  that  complainant  pur- 
chased the  land  of  him  on  the  sixteenth  day  of  September, 
1854,  and  went  into  the  actual  possession  of  the  same,  and 
had  so  continued  till  the  time  he  filed  the  bill. 

It  likewise  appears  from  the  bill  and  answer  that  Soule 
entered  the  land  at  the  same  office  on  the  sixteenth  day  o( 
June,  1855.  Upon  this  latter  entry  a  patent  was  issued,  dated 
on  the  first  day  of  November,  1855,  and  that  Soule  conveyed 
to  Stiles  on  the  eighteenth  day  of  July,  1856.  It  also  appears 
that  no  patent  ever  issued  on  the  first  entry  made  by  Rocka- 
feller. The  answer  admits  all  the  material  charges  in  the 
bill,  but  seeks  to  avoid  their  operation  by  the  allegation  that 
the  first  entry,  for  some  cause  unknown  to  defendant,  was 
void,  and  the  commissioner  of  the  general  land-office  so  de« 
dded,  and  vacated  the  entry.  A  replication  was  filed  to  the 
answer.  Aftierwards  defendant  moved  the  court  to  dismiss 
the  bill  for  want  of  equity,  which  motion  was  allowed,  and  a 
decree  entered  accordingly,  to  reverse  which  this  cause  is 
brought  to  this  court. 

A  purchaser  of  land  by  agreement  acquires  an  equitable 
title  when  he  has  completed  his  part  of  the  contract,  by  pay- 


366  Brill  v.  Stiles.  [lUinoiat 

ing  the  pnrchase-money,  and  receiving  written  evidence  of  the 
agreement  of  the  vendor  to  convey  the  premises.  Such  a  title 
may  always  be  asserted  in  a  court  of  equity  against  the  holder 
of  Uie  legal  title,  whether  in  the  vendor  or  his  vendee,  with 
notice.  But  at  law  such  a  title  is  not  regarded,  and  is  un- 
availing for  a  recovery  or  defense  against  the  legal  title.  Such 
a  purchase  of  the  government,  when  made  in  pursuance  of 
law,  confers  upon  the  purchaser  the  equitable  title  to  the 
premises,  to  the  same  extent  as  a  sale  by  an  individual  own- 
ing the  fee:  Rogers  v.  Brent^  5  Gilm.  573  [50  Am.  Dec,  422]. 
In  determining  upon  the  validity  of  a  title  derived  from  the 
government,  the  same  rules  apply  as  from  an  individual. 

In  the  case  of  Isaacs  v.  Steely  3  Scam.  97,  it  was  held  that 
in  equity  a  junior  patent  or  register's  certificate  of  entry  will 
prevail  over  the  elder  one,  if  the  right  on  which  it  is  based  is 
prior  in  point  of  time  to  that  upon  which  the  elder  patent  or 
certificate  is  founded.  And  in  the  case  of  Bruner  v.  Majdove^ 
3  Id.  339  [36  Am.  Dec.  551],  the  same  rule  is  announced  and 
adhered  to.  It  then  follows  from  these  authorities,  that  the 
register's  certificate  of  purchase  to  Rockafeller,  being  prior  in 
point  of  time  to  the  patent  issued  to  Soule,  it  conferred  an 
equitable  title  until  that  purchase  was  legally  vacated.  The 
certificate  itself  provided  that  it  might  be  done  upon  proof 
being  made  within  thirty  days  of  a  right  to  a  pre-emption.  But 
there  is  no  pretense  that  there  was  any  such  proof  made.  Nor 
does  it  appear  that  the  first  entry  was  illegally  made. 

It  is  true  that  the  answer  alleges  the  entry  was  void,  and 
had  been  canceled  by  the  commissioner  of  the  general  land- 
office.  But  no  reason  is  given,  or  facts  shown,  why  that  entry 
was  void.  The  mere  fact  that  it  was  so  declared  by  the  com- 
missioner of  the  general  land-office  did  not  have  the  effect  of 
vacating  the  entry.  He  is  not  a  judicial  officer,  and  has  no 
power  to  decree  the  rescission  of  contracts.  His  determination^ 
in  reference  to  the  validity  of  that  sale,  concluded  no  one  in 
his  rights:  Rogers  v.  Brent,  5  Gilm.  573  [50  Am.  Dec.  422], 
and  authorities  there  cited.  The  power  to  adjudge  and  deter- 
mine upon  the  validity  of  a  contract,  and  to  hold  them  void, 
devolves  alone  upon  the  judiciary.  The  cancellation  of  the 
entry  by  the  commissioner  was  not,  therefore,  evidence  that 
the  first  entry  was  illegal,  but  that  should  have  been  shown  by 
other  and  legitimate  evidence.  And  until  proved  to  be  void, 
it  was  binding  upon  the  government  and  its  subsequent 
grantees.    Nor  could  the  agents  of  the  government,  by  any 
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act  of  theirs,  prejudice  the  rights  of  those  claiming  under 
Rockafeller.  If  tiie  entry  was  authorized  by  law,  the  title 
passed  to  him,  subject  only  to  be  defeated  by  proof  of  a  right 
of  pre-emption,  and  if  unauthorized,  he  acquired  no  title.  But 
until  it  is  shown  to  have  been  illegally  made,  or  to  have  been 
defeated  by  proof  of  a  pre-emption,  the  certificate  of  purchase 
was  evidence  of  an  equitable  title. 

According  to  the  uniform  practice  in  courts  of  chancery,  the 
equity  of  a  bill  can  only  be  questioned  on  demurrer  or  on  the 
hearing.  Whether  a  bill  shows  a  right  to  relief  cannot  be  de- 
termined upon  motion.  In  this  case,  the  cause  should  have 
been  set  down  for  hearing  upon  bill,  answer,  replication,  and 
proofs.  The  defendant,  by  interposing  his  answer  to  the  bill, 
waived  the  right  to  demur,  and  this  motion  can  be  considered 
nothing  else  but  an  oral  demurrer.  He  could  not  both  demur 
to  and  answer  the  same  allegations  at  one  time.  After  answer, 
it  is  too  late  to  demur,  unless  the  answer  is  first  withdrawn. 
The  court  below  having  erred  in  dismissing  the  bill,  the  decree 
must  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 


GoNGLunvKims  ov  Dbuibiohh  aw  Land-oiiicebs:  Lamont  v.  Stinaon,  02 
Am.  Deo.  696;  State  ▼.  Bachader,  80  Id.  410,  and  note  422. 

Patents  are  Ck^vsmuvD  Same  as  Cohvetaitoes  bt  Ixntiduals:  Moorey, 
Shaw,  79  Am.  Dee.  123. 

Title  and  Riobts  ov  Pubohaseb  ov  Pubuo  Lamss:  Nehon  y.  Sims,  67 
Am.  Dec.  144;  Tcuchaard  v.  Crew,  81  Id.  108.  Parofaaeer  o(  haa  equitable 
title:  Rogen  v.  Brent,  50  Id.  422,  and  note  434. 

Title  and  Riobts  or  Vendee  nr  Possession,  having  paid  the  pnrchaae* 
money:  Peterwn  t.  Orr,  58  Am.  Dee.  484;  Tibeau  v.  T&eau,  59  Id.  329. 

The  principal  case  is  cited  in  Robbin§  v.  Buim,  54  IlL  51,  as  snstaining 
the  doctrine  that  when  the  government  has  sold  a  tract  of  land,  and  received 
the  money  of  the  purchaser,  he  has  acquired  rights  which  the  land-o€icers 
cannot  divest.  And  if  the  government  afterwards  grants  the  legal  title  to 
another,  such  grantee  takes  it  snbject  to  the  equities  of  the  first  purchaser, 
which  it  is  the  ezdnsive  province  of  the  judicial  tribunals  of  the  country  to 
investigate  and  determine,  without  being  governed  by  the  action  of  the  land- 
officers.  It  is  also  distinguished  from  that  class  of  cases  relating  to  pre-emp- 
tion claims,  and  in  which  the  proceedings  c^f  the  land-officers  are  held 
oondnsive,  because  judicial  in  their  character,  and  within  their  conceded 
Jurisdiction:  54  Id.  51,  52;  and  see  Da^forth  v.  Morrkai,  84  Id.  456.  It  is 
dted  in  Hiekey  v.  SUme,  60  Id.  461,  to  the  point  that  in  chancery,  a  motion 
to  dismiss  the  bill  has  the  effect  of  a  demurrer  to  the  bill  for  want  of  equity, 
and  may  be  regarded  as  an  oral  demurrer. 
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Mason  v.  Dousay. 

181  lUZVOIB,  424.] 

Bnx  ov  ExGEANGB  Dbawk  in  Ons  of  UinnD  Statbb^  upon  a  penon  re- 
nding in  any  other  of  them,  partakei  of  the  ohanoter  of  a  foreign  bill, 
and  ought  so  to  be  treated.    ^ 

Wbebb  All  Facis  Connxotbp  with  ImiAim  Bill  of  BzaBuren  mmm  to 
Transpibx  in  Sams  Statb,  the  law  of  that  atate  ahoold  be  applied  to 
asoertain  the  rights  of  the  parties. 

Law  ov  Flags  of  Performance  OovKBini,  in  relation  to  oontraota  made  in 
one  place,  to  be  executed  in  another. 

It  u  Prbsomftion  of  Law  that  Pabotb  to  Coirnuor  Hadx  in  Oni 
Placb  to  be  performed  in  another  know  the  law  of  the  plaoe  in  whidi 
the  paper  is  payable,  and  that  they  intend  this  law  shall  gorem  the  eon- 
tract. 

HduxEB  OF  Bill  of  Exchanob  mrsr  Prssxnt  It  in  Rbasonabli  Tm  to 
the  party  on  whom  it  is  drawn,  at  his  plaoe  of  basineas. 

Pabol  Aocbftangx  of  Bill  of  Exohanos  is  Vaud  in  iLUNOxa^  and  is 
binding  upon  the  aooeptor. 

Whxrb  Deexndant  can  Resort  for  Defense  to  Law  of  Anothkb  State, 
he  shoald  plead  and  prove  sncL  foreign  law. 

Appeal  from  the  superior  court  of  Chicago.  The  opinion 
states  the  case. 

Bumham  and  Martiny  for  the  appellant. 
Haines  and  Story j  for  the  appellee. 

By  Court,  Bbeese,  J.  This  was  an  action  of  cusumpgii  in 
the  superior  court  of  Chicago,  by  Dousay  against  Mason,  as 
acceptor  of  a  bill  of  exchange,  as  follows:  — 

"$128.05.  Masonville,  14th  May,  1861. 

"  B.  Mason,  Esq.:  Please  pay  to  William  Dousay  one  hundred 
and  twenty-eight  and  5-100  dollars,  and  charge  to  account  of 

"Chicago,  IlL  Nathan  D,  Inman." 

The  case  turns  upon  the  question  whether  the  proof  estab- 
lishes a  valid  acceptance  of  this  draft. 

The  appellant  insists,  as  the  bill  was  drawn  by  a  resident  of 
Michigan,  in  favor  of  a  Michigan  payee,  on  a  person  who  had 
a  mill  and  store  and  office  there,  and  where  he  spent  a  portion 
of  his  time,  it  must  be  regarded  as  an  inland  bill  of  the  state 
of  Michigan,  and  must  be  governed  by  the  laws  of  that  state, 
which  require  an  acceptance  to  be  in  writing. 

The  facts  show,  and  the  face  of  the  bill  shows,  that  it  was 
drawn  in  Michigan  on  the  appellant  in  Chicago,  and  payable 
there,  where  the  appellant  resided  and  had  his  place  of  busi- 
ness. These  make  the  bill,  in  the  opinion  of  the  supreme 
court  of  the  United  States,  a  foreign  and  not  an  inland  bill. 


April,  1864.]  Mason  v.  Dousat.  869 

In  Buehaer  v.  Finley^  2  Pet.  586,  Mr.  Justice  Washington,  in 
delivering  the  opinion  of  the  court,  says:  "We  are  all  clearly 
of  opinion  that  bills  drawn  in  one  of  these  [United]  states, 
upon  persons  living  in  any  other  of  them,  partake  of  the  char- 
acter of  foreign  bills,  and  ought  so  to  be  treated." 

There  can  be  no  doubt,  if  this  were  an  inland  bill,  and  all 
the  facts  connected  with  it  were  to  transpire  in  Michigan,  the 
law  of  that  state  should  be  applied  to  ascertain  the  rights  of 
the  parties. 

But  where  a  contract  is  to  be  performed  in  another  place, 
as  in  the  case  of  a  foreign  bill  drawn  in  one  state  and  made 
payable  in  another,  and  accepted,  the  law  of  the  place  of  per- 
formance must  govern;  for  it  is  reasonable  the  parties  would 
naturally  have  in  view  the  laws  of  the  place  where  the  con- 
tract is  to  be  i)erformed  and  to  be  enforced:  2  Parsons  on  Notes 
and  Bills,  320.  Reference  is  made  in  the  text  to  the  case 
of  Sherman  v.  Gasset,  4  Gilm.  521,  decided  by  this  court, 
wherein  Mr.  Justice  Lockwood,  after  an  able  review  of  all  the 
cases  cited  on  the  argument,  says:  "When  the  question  is 
settled  that  the  contract  of  the  parties  is  legal,  and  what  is 
tlie  true  interpretation  of  the  language  employed  by  them  in 
forming  it,  the  lex  loci  ceases  its  functions,  and  the  lex  fan 
steps  in  and  determines  the  time,  mode,  and  the  extent  of 
the  remedy." 

In  the  same  book  we  find,  at  J)age  324,  the  doctrine  to  be, 
in  regard  to  bills  of  exchange  or  notes,  if  they  be  payable  in 
a  particular  place,  they  are  to  be  treated  as  if  made  thcr^, 
without  reference  to  the  place  at  which  it  is  written,  or  signed, 
or  dated.  And  in  this  the  text  is  supported  by  the  authorities 
to  which  reference  is  made  in  the  notes.  One  of  them  is  the 
case  of  Andrews  v.  Pondy  13  Pet.  77,  in  which  the  supreme 
court  of  the  United  States  declared  the  general  principle  in 
relation  to  contracts  made  in  one  place  to  be  executed  in  an- 
other, to  be,  that  they  are  governed  by  the  law  of  the  place  of 
performance.  To  this  efiect  are  the  cases  of  McAllister  v. 
Smith,  17  111.  328  [65  Am.  Dec.  651],  and  Strawbndge  v.  Roh- 
iTWon,  5  Gilm.  470  [50  Am.  Dec.  420]. 

It  is  a  presumption  of  law  that  both  parties  to  such  a  con- 
tract know  the  law  of  the  place  in  which  the  paper  is  payable, 
and  that  both  parties  intend  that  this  law  shall  govern  the 
contract:  2  Parsons  on  Notes  and  Bills,  326. 

The  bill  in  this  case  is  drawn  on  the  appellant  at  Chicago, 
and  80  averred  in  the  declaration,  and  the  acceptance  is  al« 

Am.  Dec.  Vol.  LXXXV-^ 
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leged  to  have  been  in  Chicago.  These  facte  were  traversed  by 
the  plea  of  non  iusumpsU.  Were  thej  proved?  The  first  hct 
is  proved  by  the  face  of  the  bill.  As  to  the  other  facts,  the 
testimony  is,  that  some  time  in  the  summer  of  1861,  toward 
Cdl,  he  demanded  payment  of  the  bill  of  Mason,  in  Delta 
Connty,  Michigan;  that  Mason  looked  the  draft  over,  and 
said  ^'  it  was  all  right,  and  that  he  told  Mr.  Dousay  that  he 
would  pay  it  in  the  course  of  thirty  or  sixty  days." 

The  inference  the  court  below  was  authorized  to  draw  from 
this  declaration  of  appellant  is,  that  Dousay  had  theretofore 
presented  the  bill  at  the  place  where  payable,  and  appellant 
had  accepted  it  and  promised  to  pay  ii  Why  else  should  he 
have  told  Dousay  he  would  pay  it  in  thirty  or  sixty  days  if 
he  had  not  accepted  it?  The  presumption  is,  also,  that  the 
bill  was  accepted  within  a  reasonable  time  of  the  date  it 
bears,  and  in  the  regular  and  usual  course  of  business:  Rob- 
erts V.  Belhellf  14  Eng.  L.  &  Eq.  218.  The  holder  of  such 
paper  is  required  to  present  it  in  a  reasonable  time  to  the 
party  at  his  place  of  business.  The  proof  is,  that  appellant 
resided  and  had  a  place  of  business  in  Chicago,  and  the  pre- 
sumption arises  from  the  declaration  of  appellant  made  in 
Michigan,  that  appellee  had  in  a  reasonable  time  presented  it 
to  him  for  acceptance  at  his  place  of  business  in  Chicagtx 
That  a  parol  acceptance  is  valid,  there  is  no  dispute:  1  Par- 
sons on  Notes  and  Bills,  281. 

Upon  the  other  point,  that  the  court  excluded  the  copy  of 
the  law  of  Michigan,  offered  by  the  appellant  to  prove  that  by 
those  laws  a  verbal  acceptance  was  not  valid,  we  have  only  to 
say,  it  is  a  matter  of  no  importance  what  the  laws  of  that  state 
may  be  on  that  point,  as  this  case  was  not  governed  by  that 
law,  the  acceptance  having  been  made  in  Chicago,  where  the 
bill  was  payable. 

Could  the  laws  of  that  state  have  been  resorted  to  by  the  ap- 
pellant for  a  defense,  according  to  the  decision  of  this  court  in 
Chumaaero  v.  Oilberi,  24  111.  293,  he  should  have  pleaded  and 
proved  such  foreign  laws. 

The  proof  of  acceptance  may  have  been  slight,  but  it  was 
sufficient  to  satisfy  the  court  trying  the  case;  and  it  is  satis- 
factory to  us  for  the  reasons  we  have  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

B£CKWTTH,  J.,  dissenting. 
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Bills  Drams  iBoac  Ora  State  on  Ahothxb  ass  FoBSiaN  Bills»  to- 
qotring  protest:  Sdmdier  v.  Cocharanet  61  Am.  Deo.  204;  Dwprt  ▼.  Rkhard^ 
48  Id.  218,  note. 

Pbokobobt  Not%  vt  Whax  Law  CtoriBHXD:  JETtiitf  v.  Standart,  77  Anw 
Deo.  79,  end  note  87. 

WBBf  Lix  Lbcn  Ck>iiTRAO!ruB  QcfTBOtB:  Toung  v.  i7arH^  61  Am.  Dea 
170^  and  note  172;  MeAWder  v.  8mUh,  66  Id.  651;  8pear9  ▼.  JShnpMre,  66 
Id.  206;  ITotterv  V.  TFUtlbci^  76  Id.  607. 

Pasol  Aooiftavoi  ot  Chscs  qb  Bill  of  Ezohahgi  n  Valib  at  Com- 
moos  Law:  Bamet  v.  /9mftA»  64  Am.  Deoo.  990. 

Laws  or  FdBXiair  CoTTirrBT  iiuot  bb  Plbadbd  jjsd  Pbotbd  as  Faotbi 
Pedfcv.  iH&6att2,  62  Am.  Deo.  606;  Buffordy.  ^offtmon,  60 Id.  223»  note  230; 
Omm  ^.  £roMK2(  62  Id.  786. 

Thb  FBiiroa[PAL  oasi  IB  omD  to  the  point  that  a  parol  promifle  to  acoept 
an  erifiting  bfll  of  exohange  is  valid,  in  Nelaon  v.  Fint  NaL  Bank,  48  111.  40; 
Stmrgn y.  FcmihNaL  BcanJt,  75  Id.  596;  NaL  Stock  Tarda  v.  O'RdUy,  85  Id. 
651;  and  to  the  point  that  the  law  of  the  pUoe  of  payment  mnst  gorem  as  to 
whether  days  ol  graoe  are  allowed  on  oommeroial  paper,  in  SUUon  v.  Jhutm^ 
92  Id.  63. 


Lawbbnob  V.  Schmidt, 

L85lLLniOU,4IOLj 

Deawxb  ov  Dbait  OB  Chbok  must  hatb  Dub  KonoDi  ov  m  DisBoaf ob» 
aeoordlng  to  the  inles  of  mercantile  Uw,  before  he  oan  be  held  liable 
for  non-aooeptanoe  or  non-payments 

Dbawxb  ot  Dear  ob  Chbok  kat  Waivb  Notiob  of  zib  DiEROiroB,  or 
may  so  aot  as  to  amount  to  a  waiver  of  notice,  and  when  he  has  not 
drawn  against  funds,  the  necessity  for  notioe  does  not  exist. 

Pabtt  Who  Dbaws  uton  Anothbb  kust  Pboytdb  Fuin)6,  and  the  kind 
of  funds  for  which  he  draws^  and  failing  so  to  do,  it  is  the  same  as  if  no 
funds  were  provided. 

Holdbb  of  Chbok  Dbawh  fob  Cubbbnt  Funds,  is  not  bound  to  reoeive 
depreciated  paper. 

Holdbb  of  Chbok  Caluno  fob  Givbn  Numbbb  of  Dollabs,  without  desig- 
nating what  character  of  funds  are  drawn  for,  is  entitled  to  demand 
payment  in  money,  and  is  not  bound  to  receive  depreciated  currency. 

Appeal  firom  the  recorder's  court  of  the  city  of  Chicago. 
Suit  by  the  plaintiff,  Lawrence,  against  the  defendant,  Schmidt, 
upon  the  following  infitniment:  '^  Chicago,  May  16, 1861.  Ed- 
ward I.  Tinkham  &  Co.:  Pay  to  Joachim  Lawrence,  or  bearer, 
twenty-five  dollars,  and  charge  the  same  to  account  of  John 
Schmidt"  This  check  was  presented  on  the  day  it  was 
drawn,  and  payment  offered  in  bank  bills  at  a  large  discount^ 
instead  of  money,  and  were  refused.  This  depreciated  cur- 
rency constituted  the  only  funds  the  drawer  had  in  the  hands 
of  Tinkham  &  Co.  at  the  time,  and  notice  of  the  dishonor  of 
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the  check  was  not  given  to  the  drawer  until  after  the  failure 
of  the  drawees,  in  June,  1861.  The  finding  wae  in  favor  of 
the  defendant,  and  the  plaintiff  appealed.  Other  facte  appear 
in  the  opinion. 

Oarriaon  and  Blanchard,  for  the  appellant. 
Andrew  J.  Brown,  for  the  appellee. 

By  Court,  Walkeb,  G.  J.  According  to  the  rules  of  the  mer- 
cantile law,  the  drawer  of  a  draft  or  check  must  have  due 
notice  of  its  dishonor  hefore  he  can  be  held  liable  for  non- 
acceptance  or  non-payment.  But  he  may  waive  such  notice, 
or  he  may  so  act  as  to  amount  to  a  waiver  of  notice.  It  is 
always  presumed  that  he  draws  upon  funds  in  the  hands  of 
his  banker,  and  hence  the  necessity  of  such  notice  that  he  may 
protect  his  interest  and  secure  his  funds  in  the  hands  of  the 
party  on  whom  the  bill  is  drawn.  But  when  he  has  not  drawn 
against  funds,  the  necessity  for  notice  does  not  exist.  When 
he  has  not  provided  funds  for  the  payment  of  the  bill  or  check, 
he  has  no  right  to  expect  that  it  will  be  honored,  and  his  in- 
terests do  not  require  notice  of  non-acceptance  or  of  non-pay- 
ment. In  such  a  case,  he  is  presumed  to  have  waived  notice, 
and  it  need  not  be  given  to  hold  the  drawer  liable.  It  has 
even  been  held  to  be  a  fraud  to  draw  a  bill  or  check  where  no 
funds  have  beeni  provided  for  its  payment. 

In  the  case  of  Galena  Ins.  Co.  v.  Kupfer,  28  111.  332  [81  Am. 
Dec.  284],  it  was  held  that  where  a  party  draws  for  current 
funds,  the  payee  is  not  bound  to  receive  depreciated  paper. 
A  party  drawing  upon  another  must  provide  the  funds  and  the 
kind  for  which  he  draws  for  its  payment.  If  he  fails  to  do  so, 
it  is  the  same  as  if  no  funds  were  provided.  The  payee,  in  a 
case  where  depreciated  funds  have  been  deposited,  and  his 
draft  is  for  current  funds,  is  not  bound  to  receive  the  funds  on 
deposit,  nor  is  the  drawee  bound  to  pay  other  and  different 
funds  than  those  placed  in  his  hands  by  the  drawer. 

In  this  case  the  check  was  drawn  for  money;  for  dollars  and 
not  for  bank  bills  or  other  kinds  of  circulating  medium.  The 
check  was  presented  on  the  day  it  was  drawn,  and  payment  in 
money  was  refused,  but  bank  bills  at  thirty  to  forty  per  cent 
discount  was  offered  and  refused.  It  also  appears  that  the 
drawer  did  not  have  cash — money — in  the  hands  of  the 
drawee,  and  hence  notice  of  non-payment  was  unnecessary. 
He  had  no  right  to  believe  it  would  be  paid  in  money,  or  that 
the  holder  would  receive  depreciated  bills.    Upon  its  non-pay- 
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ment  the  drawer's  liability  was  fixed  withoat  any  BteiML    The 
ooort  below  therefore  erred  in  rendering  judgment  in  CiiYor  of 
defendant,  and  it  mnet  be  rerersed  and  the  caiuw  remanded. 
Judgment  reversed. 

Konci  or  DxraovoB  or  PaoKiflBOBr  Kois,  SurrimiNer  or:  Hwn^  InB, 
Ok  y.  Orem,  75  Am.  Beo.  861;  8ekkn  r.  WaOkiffton,  79  Id.  059;  Aten  ▼. 
Maccraekent  81  Id.  620,  and  note  625. 

Wwa  NoncB  or  Dishosob  or  GmMK  vor  NacoHniBTi  Padfcy.  Thamoi, 
61  Am.  Beo.  136. 

HiMJxnt  or  OamoL  DmAwa  warn  Cumbmmt  Fuvbb  n  nor  BMm  to  Bb- 
OBva  DxPBaoLATXD  Pafib,  in  a  oaae  wheie  the  dn>w«r  ol  tlia  ohaok  has  not 
proTided  proper  fnnda  for  its  payment:  Oalena  Im,  (7o.  ▼.  Kugfer,  81  Am.  Deo. 
884^  and  note  287. 

The  vbisosfal  oasm  d  DismrouiaHSD  in  WiUetti  v.  Poim^  48  HL  435,  and 
is  said  to  have  been  decided  upon  the  theory  that  the  hsnk  hiDs  on  deposit 
were  deprsoiBted  at  the  time  ol  deposit^  and  were  4spoaitsd  as  dspraolatscl 
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185  iLLQffOis,  487.1 

TmomuKM  Oivn  »  "Bmamxsablb  Gboukb  or  SoBnounr,  soppoitod  byoir^ 
cnmstMines  soffldently  strong  in  themselves  to  wanant  a  oantioos  man 
in  the  belief  that  the  person  accaaed  is  gnilty  of  the  offense  charged. 

Waxt  or  Fbobabli  Oaubb  n  Madv  Gbound  or  AonoN  vob  Maugioits 
VmoaamoSp  and  nmst  be  clearly  shown.  The  burden  of  proof  is  upon 
the  party  briagmg  the  aotiony  to  show  that  the  criminsl  proseontiOB  waa 
the  dbpring  of  malios^  and  withoat  sny  probable  oaose  to  jftMij  it. 

Mauoi  mat  bb  Intxbbbd  nunc  Wast  or  Fbobablb  CUmo^  bat  a  want  of 
probable  canse  cannot  be  inferred  from  malioe. 

Amno  dBomcaTANOB  Tensino  to  Show  Want  or  Pbobablb  Caubi^  tha 
good  ehsneter  of  the  Boeaaed  shoald  be  giyva  a  proau&ent  plaee. 

Asvxsi  ov  CofmiBi^  Dbubbbaeblt  RayiuBS'XBP  ari>  Obkuhbd^  if  favona* 
ble  to  the  proseoatioDy  wiU  go  far,  in  the  absence  of  other  faoti,  to  show 
probable  canse»  and  to  n^gatire  malice^  in  anaotionfor  malidoas  proseon- 


Yigamn  ihouu^  hot  bb  Distobsbd  <»r  Gbovhd  or  gnwmvB  Damaiowb^ 
of  tort^  unless  it  be  probable^  from  tto  amount  of  thsdaoiagea 
that  the  joxy  has  acted  nnder  the  iBflnenoe  of  paeiodioo  or 


Xhtlovbb  or  MbboabtixiB  Hodbb  is  hot  Gxtiltt  or  Ehbbzslbmbnt  where^ 
baring  oharge  of  the  money  of  the  conoem,  and  being  aboat  to  leara 
'their  em^loynwnt^  takes  money  of  the  firm  in  his  hands  eqnal  to  tha 
amount  daa  him  aa  the  balance  of  his  salsry,  withoot  the  knowledge  and 
against  the  wish  of  hia  employers^  and  ohaigea  the  same  to  himself  on 
llieir  NM>k¥i 

AvPTAL  fiom  the  goperioir  oouriof  Chicago.    Action  for  map 
Hctoon  jrooooution.   Verdict  tat  the  pTaJTitiiB^  and  hig  damagea 
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assessed  at  ten  thousand  dollars.  The  defendanlB  appealed, 
and  insist  that  the  damages  were  exoessiye,  and  that  there 
was  probable  canse  for  the  proseontion  of  the  plaintiff.  The 
opinion  presents  the  material  facts  of  the  case. 

Widher  and  Dexter^  and  John  J.  McKinnonf  for  the  appel* 
lants. 

Herwy,  Anthony j  and  OaUy  and  B.  8.  Morris^  for  the  appel- 
lee. 

By  Court)  Bbeese,  J.  This  was  an  action  on  the  case  for 
malicious  prosecution  brought  in  the  superior  court  of  the  ciiy 
of  Chicago  by  A.  G.  Innis  against  William  M.  and  John  H. 
Boss,  composing  the  mercantile  firm  of  William  M.  Ross  &  Co , 
doing  business  in  that  city.  The  case  has  been  three  times 
tried  by  juries,  and  three  verdicts  obtained  by  the  plaintiff, 
with  heavy  damages.  The  first  verdict  was  set  aside  by  the 
court  in  which  it  was  rendered,  the  judgment  on  the  second 
was  reversed  by  this  court  and  the  cause  remanded.  The 
result  of  the  remand  was  another  trial  and  a  verdict  for  plain- 
tiff for  ten  thousand  dollars  and  judgment  thereon.  This  judg- 
ment *is  brought  here  by  api)eal  on  bill  of  exceptions,  and  a 
reversal  prayed  on  various  grounds. 

The  charge  on  which  the  plaintiff  was  arrested  was  embes- 
zlement, — that,  while  a  clerk  in  employment  of  the  defendants, 
it  was  his  duty  to  receive,  safely  keep,  and  disburse  the  moneys 
of  the  firm.  That  during  the  continuance  of  his  employment, 
he  was  intrusted  with  the  sum  of  $166  by  the  firm,  which, 
without  the  knowledge  or  consent  of  the  firm,  and  against  their 
will,  he  feloniously  converted  and  appropriated  to  his  own  use, 
and  embezzled  from  the  firm  with  the  intent  to  steal  the  same. 
He  was  examined  on  the  charge  and  acquitted. 

The  question  for  determination  in  the  several  trials  had  was 
as  to  the  criminal  intent  of  the  plaintiff  in  taking  tiie  money. 
That  he  took  the  money  and  appropriated  it  to  his  own  use^ 
the  plaintiff  never,  at  any  time  denied,  he  claiming  the  right 
to  take  it,  as  the  balance  of  his  salary  as  cashier,  due  1dm 
from  the  firm. 

The  defendants  insist,  and  have  always  insisted,  that  there 
was  probable  cause  for  the  arrest,  and  fiirther,  before  they  pro- 
ceeded to  take  any  steps  towards  plaintiff's  arrest,  they  obtained 
the  adyice  of  eminent  counsel,  and  acted  upon  thai 

If  either  of  these  grounds  exists,  and  was  proved,  the  ver- 
dict was  wrong,  and  should  have  been  set  aside.    If  they  do 
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Bci  exist,  then  another  qaestioD  will  haye  to  be  considered,  and 
<hat  is,  the  amonnt  of  the  damages. 

These  grounds  of  defense  will  be  examined.  Probable  cause 
is  defined  by  this  conrt  to  be  a  reasonable  ground  of  suspicion 
supported  by  circumstances  sulBBciently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  charged:  Riehey  v.  MeBeany  17  BL  65; 
JaeU  y.  8timp9m,  13  Id.  701;  Hurd  y.  Shaw,  20  Id.  856.  If 
probable  cause  for  the  arrest  exists,  malice  on  the  part  of  the 
prosecutor  cannot  be  considered, — it  weighs  nothing.  The 
emi«  is  upon  the  parly  bringing  the  action  to  show  that  the 
criminal  prosecution  was  the  offspring  of  malice  and  without 
any  probable  cause  to  justify  it, — that  the  prosecutor  had  no 
sufficient  reason  to  belieye  the  accused  guilty.  The  want  of 
{his  element, — probable  cause, — is  the  main  ground  of  this  ac- 
tmi,  and  it  must  be  clearly  shown;  and  though  malice  may  be 
inferred  from  the  want  of  probable  cause,  a  want  of  probable 
cause  cannot  be  inferred  from  malice.  The  burden  is  on  the 
plaintiff  to  show  affirmatively,  by  circumstances  or  otherwise, 
that  the  defendant  had  no  ground  for  the  prosecution, — no 
such  reasonable  ground  of  suspicion  sufficiency  strong  in  itself 
to  warrant  a  cautious  man  in  believing  that  the  person  arrested 
is  guilty  of  the  offense  charged.  In  addition  to  the  cases  above 
dted,  reference  is  made  to  the  case  of  hrad  y.  Bnok$^  28  DL 
676,  on  this  point. 

In  the  last  cited  case,  the  court  said,  what  those  drcum- 
slances  may  be  cannot  be  specified;  but  we  would  think, 
among  them,  the  good  character  of  the  party  accused  would 
stand  out  prominently.  That  is  a  strong  feict,  if  known  to 
the  accuser,  to  ward  off  suspicion,  to  weaken  a  belief,  he  being 
a  prudent  and  cautious  man,  in  the  guilt  of  the  suspected 
party. 

A  glance  at  the  leading  fi&cts  must  satisfy  any  one  that  no 
probable  cause  existed  for  the  arrest. 

The  plaintiff  had  been  in  the  employment  of  the  defendants 
nore  than  four  years,  and  had  an  established  character  for 
lionesty.  During  that  time,  the  daily  receipts  of  the  concern 
averaged  fifteen  hundred  dollars,  not  one  dime  of  which  was 
maccounted  for  by  the  plaintiff.  A  charge  was  made  against 
lum  of  a  debt  due  from  his  brother,  which  the  defendants 
claimed  was  to  be  paid  by  the  plaintiff,  and  which  they  sought 
to  set  up  against  his  salary.  Denying  the  agreement  or  any 
understanding  that  his  brother's  debt  was  to  be  charged 
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against  his  Balary,  but  uudBting  it  was  to  come  out  of  certain 
insurance  money,  he,  on  leading  the  establishment^  appropri- 
ated to  the  payment  of  salary  due  the  sum  of  $166  out  of 
moneys  of  the  firm  in  his  hands.  This  was  known  to  the  d^ 
fendants,  and  known,  too,  that  he  claimed  the  right  to  do  sa 
He  was  not  bound  by  the  rule  of  the  house,  that  sums  over 
five  dollars  should  be  paid  out  on  checks  only  drawn  either 
by  William  M.  Ross,  or  by  the  plaintiff,  indorsed  by  other 
partners,  as  he  was  not  a  clerk  in  the  meaning  of  that  rule. 
Nor  was  that  rule  always  observed,  for  repeated  instances  are 
shown  in  which  it  was  departed  from  even  as  to  the  clerks. 
The  defendants  knew  perfectly  well,  when  they  caused  the 
plaintiff  to  be  arrested  for  embezzlement,  that  he  took  the 
money  as  his  legal  right,  for  the  balance  of  his  salary,  and 
that  he  denied  the  right  of  defendants  to  pay  his  brother's 
debt  out  of  his  salary;  that  he  retained  the  money  as  salary, 
and  made  the  proper  entry  in  the  book  against  himself  and 
pointed  it  out  to  John  H.  Roes  at  the  time,  insisting  all  the 
while  on  his  right  to  take  the  payment  of  his  salary.  An 
embezzling  thief  would  not  so  act.  There  is  not  one  circum- 
stance shown  in  the  case,  on  this  point,  tending  to  make  out 
probable  cause,  but  everything  to  dissipate  such  a  notion. 

On  the  other  point, — that  the  defendants  acted  under  the 
advice  of  coxmsel, — that  defense  can  never  avail  unless  there 
has  been  a  full  statement  of  all  the  facts  to  the  advising  coxm- 
sel, all  the  facts  of  which  the  party  is  in  possession,  or  which 
by  reasonable  diligence  he  could  have  ascertained:  Ash  y. 
MarloWf  20  Ohio,  119.  In  Stevens  v.  FaseeU,  27  Me.  266,  it 
was  held  if  a  person  with  an  honest  wish  to  ascertain  whether 
certain  facts  will  authorize  a  criminal  prosecution,  lays  all  the 
facts  before  one  learned  in  law,  and  asks  his  deliberate  opinion 
thereon,  and  the  advice  obtained  is  favorable  to  the  proseoOf- 
tion,  it  will  go  far  in  the  absence  of  other  facts  to  show  proba* 
ble  cause,  and  to  negative  malice  in  the  action  for  malidooe 
prosecution;  but  if  it  appears  that  the  party  withheld  material 
£Acts  within  his  knowledge,  or  which  in  the  exercise  of  com- 
mon prudence  he  might  have  known,  the  opinion  which  he 
invokes  in  his  defense  cannot  avail  him.  To  the  same  effect 
are  the  cases  of  BUes  v.  Wymanj  7  Gal.  267,  and  Kendriek  v. 
Oyeeertj  10  Humph.  291.  Many  other  cases  might  be  cited  on 
the  point,  but  it  is  unnecessary,  as  the  bare  statement  of  the 
principle  proves  its  correctness.  That  the  defidudants  with» 
held  from  their  counsel  several  important  fftcts  is  fully  proved^ 
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In  the  fiist  place,  they  sought  to  impress  upon  Mr.  Black- 
well  that  the  plaintiff  was  an  ordinary  clerk,  and  subject  to 
certain  rules  of  the  establishment,  governing  ihe  clerks  in  ob- 
taining money;  that  the  plaintiff  had  violated  those  rules  in 
sach  a  way  as  to  make  him  chargeable  with  the  crime  of 
embexzlemeot  The  &ci  was,  and  must  have  been  known  to 
the  defendants,  that  the  plaintiff  was  not  in  that  category  at 
all;  that  his  name  never  was  on  the  pay-roll  of  the  clerks, 
and  was  not,  and  had  not  been  subject  to  the  rules  as  to  his 
pay  which  governed  the  clerks  as  to  their  pay.  By  this  their 
counsel  was  misled.  The  plaintiff's  true  position  was  very 
important  to  be  known  by  Mr.  Blackwell,  and  if  stated  to  him 
as  it  really  was,  it  is  not  probable  this  sagacious  lawyer  would 
have  seen  any  indication  of  embezslement  in  the  act  done. 
Mr.  Blackwell's  idea  undoubtedly  was  that  plaintiff  was  but  a 
derk,  and  subject  to  the  rules  as  to  payment  governing  them. 

Again,  the  defendants  did  not  tell  their  counsel,  if  plaintiff 
was  subject  to  this  rule,  that  it  was  violated  daily.  If  counsel 
had  been  infinrmed  of  that  £Eict,  he  would  soaroely  have  said 
plaintiff  was  guilty  of  embezslenmit  for  violating  it  for  the 
purpose  avowed. 

Again,  the  defendants  did  not  inform  their  counsel  that  the 
plaintiff  was  the  assignee  of  his  brother,  against  whom  they 
held  a  balance,  and  that  plaintiff  claimed  he  was  to  pay  thia 
balance  out  of  the  assigned  effects,  and  not  out  of  his  salary. 
This  fjEU^t  was  never  communicated  to  him,  nor  did  the  coun- 
sel ever  hear  of  it  until  after  the  examination  before  the 
magistrate;  tihen  £ar  the  first  time  he  heard  of  the  assignment. 

The  defendants  also  stated  to  their  counsel  that  it  was 
agreed  between  them  and  the  plaintiff,  that  if  he  would 
guarantee  the  debt  of  his  brother,  it  was  all  right,  and  they 
would  fiimish  him  goods,  and  that  in  pursuance  of  that  agree- 
ment an  entry  had  been  made  to  plaintiff's  account,  with  his 
kDowledge  and  oonsent,  which  was  a  ratification  of  the  agree- 
meat 

Alexander  Innis  testifies  he  never  heard  of  such  a  thing  as  a 
guaranty  for  his  purchases;  that  he  was  never  required  to 
give  any  security,  nor  was  any  guaranty  given  by  anybody  to 
his  knowledge,  and  never  heard  that  plaintiff  had  become  his 
guaranty.  He  says  the  entry  of  a  credit  as  paid  by  plaintiff 
an  his  acoount  of  $189.48  on  the  23d  of  January,  1858,  was 
made  by  plaintiff  at  his  special  request  as  an  act  of  fidendshqi^ 
and  was  confined  to  that  single  transaction. 
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Mr.  Murray,  the  common  uncle  of  the  parties,  had  a  con- 
Tersation  wiUi  the  plaintiff  about  this  matter,  at  the  request  of 
John  H.  Boss,  when  the  plaintiff  told  him  to  remind  John  Boss 
that  when  he  took  the  money  he  had  told  him  of  it,  an  1 
charged  himself  with  the  amount  on  the  books.  This  was 
communicated  to  John  H.  by  Mr.  Murray,  but  it  was  not  com- 
municated to  counsel. 

These  were  important  facts,  and  should  haye  been  revealed 
to  coimsel.  The  whole  truth,  all  the  facts,  should  have  been 
fully  disclosed.  As  they  were  not,  the  defendants  are  not  per- 
mitted to  seek  refuge  under  the  advice  given  on  a  garbled 
-statement  of  the  fsicts. 

If  justice  was  the  sole  object,  if  the  laudable  desire  of  bring- 
ing a  culprit  to  punishment  moved  the  defendants,  if  no 
wicked  spirit  stirred  them,  they  would  have  disclosed  the 
minutest  fact  to  their  counsel.  Had  they  told  him  what  has 
been  proved  on  this  trial,  as  shown  in  this  record,  it  is  not 
possible  to  believe  Mr.  Blackwell  would  have  advised  a  crim- 
inal prosecution.    This  ground  of  defense  entirely  fails. 

But  there  are  some  facts  going  to  show  that  the  defendants 
did  not  act  on  the  advice  of  counsel,  but  had  made  up  their 
minds  to  prosecute  the  plaintiff  criminally  before  counsel  had 
been  consulted. 

Mr.  Murray  testifies  that  soon  after  the  plaintiff  left  the 
service  of  the  defendants,  John  H.  Boss,  one  of  the  defendants, 
«ent  for  him  on  particular  business.  He  went  to  the  store  and 
met  John,  who  told  him  that  plaintiff  had  taken  $166  from 
the  desk;  that  it  was  the  same  as  stealing  it;  and  he  was 
resolved  on  prosecuting  him  criminally  for  it.  He  also  said 
he  had  a  telegram  firom  his  brother,  from  New  York,  re- 
questing him  to  arrest  plaintiff  if  he  did  not  pay  back  the 
money.  He  said  he  would  bring  him  back  if  he  should  go  to 
Texas.  Witness  was  advised  to  see  him,  and  to  tell  him  he 
would  have  him  arrested  if  he  did  not  pay  the  money  back. 
On  this  being  communicated  to  plaintiff,  he  told  witness  to  tell 
John  Bobs  he  would  not  pay  back  the  money;  that  he  took  it 
^as  the  balance  of  salary  due  and  coming  to  him,  no  more;  and 
to  remind  John  Boss  that  when  he  did  take  the  money  he  had 
told  him  of  it,  and  charged  himself  with  it  on  their  books,  and 
as  to  attempting  to  arrest  him,  they  could  not  do  it  without 
swearing  falsely,  and  if  they  did,  he  would  take  them  up  for 
it.  This  was  stated  to  John  Boss,  and  he  replied  he  would 
arrest  him  in  a  short  time,  and  we  will  see  how  he  will  like  to 
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be  sent  to  Joliet'  The  witness  warned  Boss  that  he  had  better 
be  cantioixs;  that  by  arresting  him  he  might  place  plaintiff  in 
a  better  position  than  he  was  in  befine.  Roes  replied  to  this, 
'^Nonsense;  how  conld  he  fight  snch  a  house  as  this."  After- 
wards, on  the  return  of  William  Boss  from  New  York,  the 
same  witness  states  that  he  said  to  witness  plaintiff  had  had 
the  presumption  to  take  $166  from  the  desk,  against  the  weU- 
known  r^ulations  of  the  store,  and  that  he  was  resolved  to 
make  an  example  of  him;  he  would  let  him  see  if  he  could 
play  such  tricks  with  him  with  impunity;  and  if  he  did  not 
pay  it  back,  he  would  ruin  him, — he  would  make  him;  that  he 
wcmld  never  get  a  situation  in  Chicago  as  long  as  he  lived; 
that  they  would  arrest  him  and  take  him  before  a  police 
magistrate,  eto.  On  being  asked  what  he  wanted  plaintiff  to 
do,  he  replied  he  wanted  him  to  pay  back  that  money.  Wit- 
ness then  stated,  if  desired,  he  would  see  plaintiff  once  more 
and  tell  him  his  determination.  Saw  plaintiff  accordingly, 
when  he  said  no  threate  should  compel  him  to  pay  back  what 
was  justly  his  own,  no  matter  from  what  quarter  they  came; 
that  he  only  took  what  was  due  to  him  and  no  more;  that  the 
money  taken  was  the  balance  of  salary  coming  to  him,  and  to 
remind  Boss  that  he  never  promised  to  pay  the  balance  of  his 
brother's  account;  that  whatever  passed  on  that  subject  de- 
pended upon  the  proceeds  of  his  brother's  assignment,  and  did 
not  amount  to  a  promise.  This  was  communicated  to  William 
Boss,  but  he  did  not  communicate  it  to  his  counsel. 

These  facte  show  a  previous  determination  by  defendante  to 
arrest  plaintiff  on  a  criminal  prosecution,  before  they  had  con- 
sulted counsel;  and  that  consultetion  was  a  mere  cover  to 
carry  out  their  own  wicked  intentions. 

These  facto  go  far  to  show  that  the  defendante  did  not  in- 
tend to  be  governed  by  the  advice  of  counsel,  whatever  it 
might  be.  They  had  formed  a  previous  determination  to 
prosecute  him,  at  all  hazards,  for  a  crime  which  they  had  every 
right  to  know  the  plaintiff  had  not  committed. 

The  evidence  fully  estoblishes  malice  on  the  part  of  the  de- 
fendante. In  addition  to  what  we  have  cited  above,  aa  evi- 
dence of  malice,  one  of  the  defendants,  on  the  investigation 
before  the  magiiBtrate,  and  after  the  plaintiff  had  been  dis- 
charged, said:  "  If  anybody  comes  to  me  to  inquire  after 
plaintiff's  character,  I  will  say  that  he  stole  $166  from  me^ 
and  that  he  is  a  thief  and  a  liar." 

Now  as  to  question  of  damages:  Here  have  been  three  ver- 
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diets  finding  heavy  damages  in  each.  Apart  from  the  prin- 
ciple that  courts  seldom  disturb  verdicts  on  the  ground  of 
excessive  damages,  after  three  trials,  having  the  same  result^ 
it  must  be  a  very  strong  case  indeed  in  which  this  court,  in  an 
action  sounding  wholly  in  damages,  will  interpose  to  set  the 
verdict  aside:  Wolbreekt  v.  Baumgartenj  26  111.  294. 

This  court  has  held  that  a  verdict  should  not  be  disturbed 
on  account  of  excessive  damages  in  cases  of  tort,  unless  it  be 
probable,  from  the  amount  of  damages  assessed,  that  the  jury 
has  acted  under  the  influence  of  prejudice  or  passion:  Scbleneh^ 
ler  V.  Risleyj  3  Scam.  484. 

To  judge  from  the  amount  of  damages  assessed,  Aether 
the  jury  have  acted  from  prejudice  or  passion,  the  circum- 
stances of  the  case  must  be  well  considered.  Here,  in  this 
case,  was  a  causeless  attempt,  by  a  wealthy  house,  to  blast 
forever  the  character  of  a  young  man  just  entering  upon  the 
active  pursuits  of  life,  with  no  endowment  but  his  talents,  tail 
character,  and  uniform  integrity.  To  him  these  were  a  price- 
less possession,  in  comparison  with  which  the  amount  awarded 
by  the  jury  is  trifling  indeed.  We  cannot  perceive,  in  the 
amount  assessed,  sufficient  indications  that  in  finding  it  the 
jury  were  actuated  by  prejudice  or  passion,  or  any  unworthy 
motive.  It  was  a  powerful  house  making  a  heavy  charge 
against  a  poor  and  friendless  young  man,  placed  in  peculiar 
circumstances,  which,  if  true,  would  have  consigned  him  for- 
ever to  a  doom  more  dreadful  than  the  grave,  and  forced  him 
to  become  a  wandering  outcast  on  the  face  of  the  earth.  There 
is  no  standard  by  which  damages  in  such  a  case  shall  be  mea- 
sured. Much  is  committed  to  the  intelligence  of  the  jury; 
much  faith  is  reposed,  and  must  be,  in  their  sense  of  right  and 
justice.  We  cannot  say  they  have  gone  astray,  and  cannot 
therefore  disturb  this  verdict. 

A  powerful  house,  possessed  of  extensive  means,  which  one 
of  the  defendants  thought  it  would  be  the  greatest  temerity 
for  the  plaintiff'  "to  fight"  in  vindication  of  his  honor  and 
integrity,  by  their  own  wrong  act  and  most  unjustifiable  con- 
duct, and  by  the  decision  of  a  jury  of  their  own  selection,  has 
placed  the  person  in  a  position  where  he  can  further  illustrate 
his  good  qualities,  and  do  business  on  a  respectable  capital 
contributed  by  the  very  men  who  sought  his  ndn  through  an 
infamous  charge  which  they  knew  was  unfounded.  Such  is 
retributive  justice!    The  judgment  is  affirmed. 

Judgment  affirmed. 
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HsaaszTT  ahd  Fboot  ot  Malkh  axd  Wast  ov  Pbobablb  Oattbb  to 
costain  aetion  far  malieioiiB  proflecatioa:  Chiffin  ▼.  Ckubh,  68  Am.  Deo.  85; 
WiOkuuT.  VamrneUr^Al  IdL  644;  MwmeifY.  KenneU,  61  Id.  676,  note  680. 

What  Omubltjuti  Pbobablb  Caubs:  dod^fidd  t.  Brofodioif^  39  Am.  Deo» 
123;  OriffinY.  SeUan,  31  IdL  422. 

SuoHT  EviBSNOB  ov  Want  ot  Pbobablx  GAtTBB  SuiiiGiKRT:  WUSonm 
T.  Vmtmder,  41  Am.  Bee.  644;  GratU  ▼.  Dend,  38  IdL  228. 

Want  or  Fbobabui  Causx  gavnot  bx  Ihtebkbd  vbom  Malxob:  Orfffim 
T.  C%ifd6»  68  Am.  Deo.  85. 

When  Adtios  or  Ck>nNsxL  Pbotsots  tbok  AonoH  tob  MAUCioim 
Pbosboutzon:  BarUeU  v.  Brown,  75  Am.  Deo.  676. 

ExonsiYS  Dahaois,  Settino  asedx  Verdiot  oh  Ground  ov:  GmbaU  y. 
City  qf  Bath,  61  Am.  Dec.  243,  and  cases  collected  in  note  245;  St  Martin  y. 
Deanoyer,  61  Id.  494^  and  note  499;  Peoria  Bridge  Asioc  ▼.  LoomiM,  71  Id. 
263,  and  note  267;  Terre  Hauteeie.  R,  R.  Co.  ▼.  VaanaUa,  74  IdL  96. 

Embezzlement,  What  CoNmrxn'Es  Cbimb  or:  See  CommonwetiUh  y.  lAb- 
hey,  45  Am.  Deo.  185;  Commtrnwealth  y.  Hays,  74  Id.  662. 

The  fbikcxpal  case  is  otted  to  the  definition  of  "probable  canae^"  aa 
stated  in  the  first  point  in  the  ayUabus,  in  Chofpman  y.  Caiwrey,  50  IlL  515; 
S^gkMt  Y.  Byrw,  9  111.  App.  394;  McDavid  y.  Bleoine,  85  IlL  241;  Davie  y. 
Wiaher,  72  Id.  266;  Palmer  y.  Richardaon,  70  Id.  646;  BarreU  y.  Spaids,  70 
Id.  410;  and  is  cited  in  the  following  cases  to  the  points  stated:  In  order  to 
maintain  an  action  for  malicioas  prosecution,  the  plaintiff  must  affirmatiYely 
establish  that  the  defendant  instituted  the  prosecution  without  probable 
cause:  Comuky  y.  Breen,  7  IlL  App.  371;  Paimer  y.  Richardson,  70  111.  645; 
MUeJUmon  y.  Croaa,  58  Id.  369.  Malice,  without  want  of  probable  cause,  will 
not  support  the  action;  both  must  concur,  though  malice  may  be  inferred 
from  want  of  probable  cause:  58  Id.  370;  BarreU  y.  Spaide,  70  Id.  410;  Thamp- 
eon  Y.  Force,  65  Id.  371;  Roy  y.  Goings,  112  Id.  663;  Krug  y.  Ward,  83  Id. 
608.  If  a  party  communicates  to  cotmael  all  the  facts  bearing  upon  the  guilt 
of  the  accused,  of  which  he  has  knowledge,  or  could  haYO  ascertained  by 
reasonable  diligence,  and  in  good  faith  acts  upon  the  advice  of  such  counsel, 
he  cannot  be  held  responsible  for  his  conduct  in  an  action  for  malicious  prose- 
cution: BarreU  y.  Spaida,  70  Id.  413,  414;  Brown  y.  Smith,  83  Id.  298;  An- 
derson Y.  Friend,  71  Id.  479;  it  is,  however,  a  question  of  fact,  in  such  cases, 
whether  the  party  has  fairly  conmmnicated  to  his  counsel  the  facts  within  his 
knowledge,  and  used  reasonable  diligence  to  ascertain  the  truth,  as  also 
whether  he  acted  in  good  faith  upon  the  advice  received  from  counsel,  to  be 
determined  by  the  jury  from  the  evidence:  Id.  See,  on  the  points  decided 
in  the  prindpal  case;  Murphy  v.  Hcibs,  7  Ck>l.  541,  553;  Kax^ina/n  v.  Wicks^ 
62  Tex.  234;  WrigU  v.  Hanna,  98  Ind.  217;  Stridder  v.  Oreer,  95  Id.  596; 
Olson  V.  Neal,  63  Iowa»  214;  Wooduwrth  v.  Mitts,  61  Wis.  44;  a  C,  50  Am. 
Rep.  185;  Piptsnr.  HamAe,  15  Ma  App.  373;  HakMY.  ScknUdi,  ^ CsL 2SU 
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Brush  v.  Fowlbb. 
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(hm  HOT  PlBTT  90  JUDOMBfT   OB    DkOUDI   OAHKOV   BI  LfJUEWJlLT  A9> 


Wbr  ov  PoeaiasioN  Runs  only  AOAimrr  Pabtub  to  Sun  in  wfaioh  it  Is 
iflsaedy  or  ag&ixut  tiioBe  who  hare  ooma  into  po8B8iiion  under  tliom  ainoo 
the  oommencement  of  the  soitr 

Wbit  or  Possession  Issued  or  Suit  to  FoBBaLOSi  MbBnuai  will  not  ma 
against  a  person  in  possession  of  the  premises  before  and  at  tha  time  of 
the  oommenoement  of  the  sait»  who  is  not  made  a  party  thereto. 

Wbit  or  Assisiaitoe  Issued  in  Suit  to  Fobbqlosb  Mobtqaob  win  not 
justify  the  officer  to  whose  hands  it  may  oome,  in  putting  out  of  posses- 
sion of  the  premises  a  person  who  was  neither  a  party  to  the  suit  nor 
named  in  the  writ;  but  to  protect  himself  in  an  aotion  of  trnspass  broo^t 
by  the  party  who  was  put  out  of  possession^  he  will  be  required  to  show 
a  decree,  as  well  as  the  writ. 

OifiOBB  to  whose  Hands  Wbit  or  Aobibtanoe  Combs,  finding  person  in 
possession  who  is  not  named  in  the  writ,  is  thereby  informed  that  the 
judgment  was  not  against  such  person;  and  in  such  case  he  should  return 
the  writ  with  the  fact  that  such  person  was  in  possession  of  the  premisei^ 
and  that  he  was  therefore  unable  to  execute  it. 

BVBN  IV  OvnOEB  WOULD  BE  PbOTBOTBD  IN  RZECUTION  OV  WbIT,  Upon  pST- 

son  not  amenable  thereto^  the  party  suing  it  out  and  causing  it  to  be  im« 
properly  executed  cannot  be  justified,  nor  can  he  daim  any  rights  or 
immunities  under  it|  nor  can  any  person  through  him. 
PkBSON  IN  QuiBT  Possession  or  Real  Estate  GLAOciNa  as  Ownbb  may 
obtain  an  injunction  to  restrain  others  from  dispoesessiDg  him  by  means 
of  a  writ  of  possession  issued  on  a  judgment  to  which  he  was  not  a  par^ 
or  if  he  has  been  dispossessed  under  such  a  writ»  he  may  resort  to  his 
action  of  forcible  entry  and  detainer  to  restore  him  to  the  pnennnslffln 
from  which  he  has  been  forcibly  and  unlawfully  ejected. 

DAMAflES  ABB  NOT  ReOOYEBABLE  IN  FoBOIBLE   EntBT  AND  DBTAINBB;  but 

if  damages  are  allowed  which  are  only  nominal  in  amount^  the  jud^nsni 
wiU  not  be  reversed  therefor. 

Bill  in  equity.    The  opinion  states  the  facts. 
D(mglas8  and  Craig^  and  J,  C.  Fitnamy  for  the  appellants 
A.  Tyler  and  T.  O.  Frosty  for  the  appellee. 

By  Courti  Bbeese,  J.  This  ca«e  turns  upon  the  question 
whether  the  court  decided  correctly  in  refusing  certain  proof 
offered  by  the  appellant,  the  defendant  in  the  court  below. 

The  action  was  for  forcible  entry,  and  the  plaintiff,  it  is  ad- 
mitted, made  out  a  prima  facie  case,  one  which  entitled  him 
to  recover  unless  the  defendant  could  establish  a  legal  defense 
by  the  evidence  he  proposed  to  offer. 

To  make  out  this  defense,  the  defendant  offered  in  evidence 
the  writ  of  possession  granted  by  the  oourt|  in  oonnection  with 
the  mortgage  and  decree  of  foreclosure,  and  sale,  and  deed  by 
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the  master,  for  the  purpose  of  showing  aufhority  to  take  pos* 
oesaion  of  the  premises. 

The  record  shows  that  the  foreclosure  suit  was  in  the  name 
of  John  Piatt,  guardian  of  the  children  of  John  Thompson, 
against  Abel  Austin,  David  Mason,  A.  B.  Codding,  Warren  C. 
Willard,  and  Jacob  8.  Chambers.  The  record  shows  that  the 
writ  of  possession  was  directed  to  run  and  did  run  against 
these  defendants,  and  all  persons  claiming  under  them  since 
the  commencement  of  the  suit.  The  evidence  shows  that  ap- 
pellee went  into  possession  some  time  prior  to  the  commence- 
ment  of  the  chancery  suit,  and  was  in  peaceable  possession  at 
the  time  of  the  commencement  of  the  suit,  and  of  the  entry  of 
the  decree,  and  issuing  the  writ  under  David  Mason  one  of  the 
defendants.  He  was  not  made  a  party  to  the  foreclosure  suit, 
and  was  not  therefore  concluded  by  the  decree:  Story's  Eq. 
PL,  sec.  161.  A  writ  of  possession  can  only  go  against  the 
parties  to  the  suit,  or  against  those  who  have  come  into  pos- 
session under  them  since  the  commencement  of  the  suit: 
Frelinghuy$en  v.  Golden^  4  Paige,  204;  Van  Hook  v.  Throci" 
morion^  8  Id.  88;  Sea  Ina,  Co.  v.  StebbinSj^S  Id.  665. 

These  cases  go  the  full  length  of  holding  that  a  party  in 
possession  before  and  at  the  time  of  the  commencement  of  the 
suit  is  not  affected  by  the  decree,  or  subjected  to  the  writ  of 
assistance.  This  being  the  law,  appellant  could  not  use 
this  decree  and  writ  as  a  justification  of  his  entry  into  the 
premises.  None  o^the  facts  offered  to  be  given  in  evidence 
would  justify  the  forcible  dispossession  of  appellee  in  the  man- 
ner stated  in  the  complaint,  and  as  appears  by  the  sheriff's 
return.  By  that,  it  seems,  he  put  appellee  out  of  the  house, — 
forcibly,  of  course, — and  put  Piatt  in. 

We  understand  the  doctrine  to  be  universally  recognized, 
that  no  one  can  be  injuriously  affected  by  a  judgment  or  de- 
cree of  any  court,  who  was  not  a  party  to  such  judgment  or 
decree.  The  decree,  therefore,  and  writ  of  assistance  were  as 
to  appellee  of  no  effect  The  former  did  not  conclude  his 
rights,  nor  could  the  latter  be  enforced  against  him.  Piatt 
should  have  brought  an  action  of  forcible  detainer  against  him, 
in  which,  from  all  that  is  shown  and  proposed  to  be  proved,  he 
might  recover  the  possession.  The  rights  of  appellant  are  not 
superior  to  those  of  Piatt. 

But  it  is  said,  the  sheriff  having  the  writ  of  assistance,  was 
bound  to  execute  it,  and  he  was  therefore  justified  in  putting 
the  appellee  out  and  putting  Piatt  in  possession. 
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The  writ  not  being  against  appellee  on  its  fietoe,  bat  against 
other  and  different  parties,  we  are  unable  to  see  how  the  sheriff 
can  be  justified  in  executing  it  upon  the  appellee.  Appellee 
was  not  named  in  the  writ,  and  the  sheriff  was  informed  by  it 
that  the  judgment  was  not  against  him,  but  other  parties. 
He  should  then  have  returned  the  writ  with  the  fact  that  ap- 
pellee was  in  the  possession  of  the  premises,  and  so  he  was 
unable  to  execute  it. 

Before  the  officer  could  justify  under  this  writ  in  an  action 
of  trespass  brought  by  the  appellee  against  him,  he  would  be 
required  to  show  for  his  protection  a  judgment  as  well  as  the 
execution:  Jansen  v.  AcJcevj  23  Wend.  480.  Where  neither 
contains  the  name  of  the  party  whose  property  is  seized,  we 
cannot  perceive  on  what  principle  the  officer  can  justify  the 
seizure.  But  the  officer  is  not  a  party  in  this  proceeding,  and 
if  it  be  admitted  he  would  be  justified  by  the  writ  if  he  were  a 
party,  the  party  suing  it  out  and  causing  it  to  be  executed  in 
the  manner  it  was  executed,  cannot  be  justified,  nor  can  he 
claim  any  rights  or  immunities  under  it,  nor  any  person  through 
him.  Piatt  having  no  right  to  dispossess  appellee  by  the  mode 
he  adopted,  his  assignee  can  acquire  no  rights  thereby.  K  the 
appellee  did  attorn  to  Piatt,  if  his  tenancy  had  expired  and 
he  held  over  wrongfully,  the  law,  by  its  quiet  and  peaceful 
operation,  afforded  a  complete  remedy.  This  case  is  in  prin- 
ciple quite  like  the  case  of  Goodnough  v.  Sheppardj  28  111.  81, 
in  which  it  was  held  that  a  person  in  th(^ quiet  possession  of 
real  estate,  claiming  as  owner,  might  obtain  an  injunction  to 
restrain  others  from  dispossessing  him  by  means  of  a  writ  of 
possession  issued  on  a  judgment  to  which  he  was  not  a  party. 
So  the  appellee  in  this  case  could  have  applied  for  and  obtained 
an  injunction,  or  waiving  that,  can  resort  to  the  action  he  now 
prosecutes,  to  restore  to  him  the  possession  from  which  he  has 
been  forcibly  and  unlawfully  ejected. 

As  to  the  verdict  for  one  cent  damages,  though  damages 
cannot  be  allowed  in  such  action,  we  will  not  reverse  the  judg- 
ment for  that  cause,  the  merits  being  so  clearly  with  the  appellee. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Beckwith,  J.  I  do  not  concur  in  so  much  of  the  reasoning 
of  the  court  as  would  render  an  officer  liable  in  trespass  for 
executing  a  writ  of  possession  or  writ  of  assistance.  In  my 
judgment  an  officer  is  protected  in  executing  such  a  writ. 
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whether  rightly  or  wrongfully  issaed.  The  writ  requireB  him 
him  to  take  possession  of  certain  specified  property,  without 
regard  to  who  is  in  possession  of  the-same;  and  no  court  ought 
to  allow  its  officer  to  be  treated  as  a  trespasser  for  executing 
its  mandate. 


JUDOMMSTB  ABB  BOfDIVO   GRE7  ON   FABTnB  AlVD  PlOTXB:    L^&COmb  T. 

PoOdl,  77  Am.  Deo.  051,  and  note. 

Wbxeb  ow  AasiSTANOB:  See  this  sabjeot  folly  treated  in  the  note  to  WUton 
T.  Pclk,  51  Am.  Deo.  152^-158;  see  aleo  Sehenek  y.  Conovcr,  78  Id.  05,  where 
the  proper  mode  of  proceeding  at  f oreotosare  sale  to  obtain  ponefldon  is  laid 
down.  Writ  of  poeoosaion  will  never  run  againat  peraona  not  partiea,  imleaa 
^bejmUmdpendenUUte:  Lehdedeerr.  TTaUnm,  52 DL 285;  vidQilareeMT. 
MagUl,  87  Id.  800^  both  citing  the  principal  oaaei  and  aee^  to  iha  aama  afiEaol^ 
Jkkeiidk  T.  Oonowr,  cited  gupnu 
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Ir  n  HOT  EbBKHTUL  VO  PkBTOBMANOI  07  COTBXAST,  BT  YSHDOB^  TO  OOR- 

TXT  by  "a  good  and  anffioient  deed  of  general  wanaaty"  that  hia  wife 
ahoold  join  in  the  deed  and  release  her  right  of  dower.  If  he  tendera 
a  deed  ezecated  by  himself  alone,  containing  the  oofrenant  atipolated 
for,  that  is  a  performance  of  his  agreement. 
COVBTABT  TO  Ck>NVXT  BT  Dbxd  07  GxNXRAL  Wabbahtt  amoimta  to  no 
more  than  an  engagement  that  it  shall  bar  the  ooyenantor  and  his  hein 
forever  from  claiming  the  land,  and  that  he  and  hia  heirs  shall  undertake 
to  defend  it  when  assailed  by  a  paramoont  title. 

OOTXNAHT  07  GXNXRAL  WAS&AlCrT  DOTS    NOT  InOLXJDS  CoWESULST  AQAIsn 

Enoiticbbanois. 
FosuBUiiTT  07  DowKB  IB  HOT  EMOUHXBiiraB,  within  aenaa  of  oovenaai 
against  encnmbrancea,  for  such  a  covenant  implies  a  aettled,  fixed  en- 
cumbrance. 

OOVSHANT  07  GSNKRAL  WaBBAHTT  IS  USITALLT  TrBATKD  AB   STHQimiOiri 

witii  covenant  for  qniet  enjoyment,  since  the  same  conenirence  of  cir^ 
eumstanoea  is  necessary  to  their  breach,  and  they  equally  possess  the 
oapacity  of  rnnning  with  the  land,  and  the  role  as  to  the  measure  of 
damages  is  the  same  in  both. 

OOVIRANT    07   GXHULAL  WaBSAMTT    IB   NOT   BbOKSN    UNTIL    EVEOTION  OT 

something  equivalent  thereta 
Obabtxb  IN  Dkkd  with  Oovknant  07  QiNxaAL  WisaANTT  may  recover 
on  the  covenant  for  saoh  injury  aa  he  soiBers  by  reason  of  the  recovery 
by  the  wife  of  the  grantor  of  dower  in  the  proper^  ooaveyed,  the  right 
of  dower  not  having  been  releaaed  by  the  deed. 

Assumpsit  on  certain  piomissory  notes.    The  opinion  states 
the  facts. 

JMI  and  Na$hf  tat  the  plaintiff  in  error. 

W,  O.  Ocudyf  for  the  defendant  in  error. 

Ax.  Dml  Vol  LZXXV-» 
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By  Court,  Bbeese,  J.  It  is  a  strong  presumption  that  tbo 
note  was  given  for  the  land,  and  in  the  absence  of  any  proof 
to  rebut  it,  the  presumption  must  prevaiL 

The  contract  with  the  plaintiffs  was,  that  on  payment  of  the 
notes  with  the  interest,  they  would  execute  and  deliver  to  de- 
fendant a  good  and  sufficient  deed  of  general  warranty  tar 
the  premises,  and  the  defendant  was  to  take  immediate  poo- 
session  of  the  same. 

It  is  in  proof  that  before  suit  brought,  on  the  very  day  of 
its  commencement,  plaintiffs  presented  the  note  to  defendant 
for  payment,  and  tendered  him  a  warranty  deed  in  the  usual 
form,  dated  December  27,  1856,  for  the  premises  described  in 
the  contract,  executed  by  them  on  the  first  day  of  July,  1862. 
The  defendant  replied  to  the  dem&nd  and  tender,  that  he  had 
not  the  money,  and  was  unable  to  pay  the  note. 

It  is  in  proof  that  on  the  first  day  of  July,  1862,  the  plain- 
tiffs were  married  men,  and  had  been  for  some  time  previous. 

The  dower  right  of  their  wives  was  not  released  by  this  deed. 
The  question  then  is.  Did  this  furnish  a  sufficient  excuse  fiir 
the  non-payment  of  the  note  ? 

We  think  not.  The  covenant  was  to  make  a  general  war- 
ranty deed,  and  nothing  more.  Such  a  deed  was  tendered^ 
and  the  party  was  bound  to  accept  it.  Even  if  the  covenant 
was  to  make  such  a  deed  free  and  clear  of  all  encumbranceSi 
it  has  been  said  by  a  respectable  court  that  a  possibility  of 
dower  is  not,  within  the  sense  of  such  a  covenant,  an  encum- 
brance,  for  that  means  a  settled,  fixed  encumbrance:  Per 
Btory,  J.,  in  Powell  v.  Manson  a/nd  Brimfield  Manufacturing  Oo^ 
8  Mason,  855. 

As  the  plaintiffcr  undertook  to  make  a  deed  with  a  covenant 
of  general  warranty  only,  it  could  not  be  broken  until  there 
was  an  actual  eviction,  or  something  equivalent  to  an  eviction: 
Beebe  v.  Swartwoutf  3  Gilm.  179.  Such  a  covenant  is  usually 
treated  as  synonymous  with  a  covenant  for  quiet  enjoyment^ 
since  the  same  concurrence  of  circumstances  is  necessary  to 
their  breach;  they  equally  possess  the  capacity  of  running 
with  the  land,  and  the  rules  as  to  the  measure  of  damages  ars 
the  same  as  to  both:  Rawle  on  Covenants,  196. 

The  covenant,  as  expressed  in  the  obligation  of  the  plaintiflfii, 
amounts  to  no  more  than  an  engagement  that  it  should  bar 
the  covenantors  and  their  heirs  from  ever  claiming  the  land, 
and  that  they  and  their  heirs  should  undertake  to  defend  it 
when  assailed  by  a  paramount  title.    We  cannot  find  in  the 
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books  any  anihority  for  the  BUggestion  that  a  covenant  of  gen- 
eral warranty,  by  itself,  includes  a  covenant  against  encum- 
branceSi  admittiDg  an  inchoate  right  of  dower  to  be  an  encum- 
brance. 

All  the  cases  cited  by  appellant  are  cases  in  which  the  cove- 
nant against  encumbrances  was  inserted  in  the  deed,  and  can 
have  no  application  to  this  case. 

When  the  deed  was  tendered  to  defendant  he  did  not  then 
object  that  it  contained  no  release  of  dower.  Had  he  made 
that  the  objection,  it  might  have  been  removed  at  once  by  pro- 
curing such  release. 

Making  no  objection  to  the  deed  on  the  ground  now  taken 
would  not  perhaps  preclude  him,  but  being  made,  we  are  of 
opinion  the  covenant  of  the  plaintiffs  was  performed  by  them, 
and  the  defendant  should  receive  the  deed  and  pay  the  note. 
If,  hereafter,  the  wives  of  plaintiffs  should  become  widows, 
and  claim  and  recover  their  dower  in  a  mode  by  which  the 
defendant  may  be  injured,  he  will  be  able  to  obtain  recompense 
on  the  covenants  in  his  deed.  It  would  be  unjust  to  allow  him 
to  defeat  the  payment  of  the  note  on  this  bare  possibility,  and 
at  the  same  time  retain  the  possession  and  enjoyment  of  the 
land. 

We  see  no  merits  in  the  defense,  and  accordingly  affirm  the 
judgment. 

Judgment  affirmed. 

CkyvxRAsn  or  Qxnxbal  Wabbahtt. — Coyenants  of  general  wamnty  are 
•aid  to  be  eaiiiTalent  to  oovenants  for  quiet  enjoyment:  OcUdweilY,  Kbrh' 
paCride,  41  Am.  Deo.  86;  and  ran  with  the  land:  Logan  v.  MoMer^  33  Id. 
338;  MaoTt  t.  Merrill,  43  Id.  593.  Ab  to  the  effect  of  sach  coTenants  against 
eziating  enonmbranoea,  see  AUm  ▼.  Lee,  48  Id.  352.  In  Johnaon  v.  Nj/ce,  49 
Id.  446^  a  covenant  of  general  wamnty  ia  held  to  oorer  a  claim  for  dower. 
Eviction  or  aomo  tantamoont  ia  neoeaaary  to  the  maintenance  of  an  action  for 
breach  of  a  oorenant  of  warranty:  EMfrook  v.  Snuih,  66  Id.  445.  In  Jone$ 
T.  WcHner,  81  HI.  346^  citing  the  principal  case,  it  ia  held  that  in  order  to 
recover,  an  actual  eyiction  moat  be  ahown,  or  it  mnst  appear  that  the  cove- 
naatee  waa  viable  to  obtain  poaaeiaion  under  the  title  derived  from  the  oove- 
nantor  by  raaaon  of  the  fact  that  it  waa  inferior  to  the  title  nnder  which  the 
land  waa  held  by  othera.  Aa  to  the  measure  of  damagea  for  breach  of  the 
•ovenaat^  sea  Logan  v.  MMdeTf  88  Am.  Deo.  839,  and  note. 
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Wmn'MJut  LrBumoiKHUT  or  Smcsivr's  Abtertisxmbiit  of  Sals  ov  LAm 
VKiHBB  Ezsoonoir,  in  that  it  merely  gave  notioe  that  the  sale  would  take 
place  between  the  honrB  of  nine  o'clock,  a.  m.,  and  the  setting  of  the  sun 
on  the  same  day,  instead  of  specifying  a  particular  hour  for  the  sale^ 
would  be  ground  for  setting  aside  the  sale,  on  motion,  would  probably 
depend  upon  the  cironmstances  of  each  particular  case,  to  be  shown  to 
the  court  by  affidayit;  but  in  order  to  raise  the  question,  the  motion 
must  be  made  by  the  defendant  in  execution,  and  in  apt  time,  for  the 
objection  cannot  be  taken  collaterally,  nor  by  third  persons. 

Amendment  bt  Cottrt,  of  its  Records,  in  Aooobdanoe  with  Minttis 
entered  on  the  judge's  docket,  by  inserting  an  order  sustaining  a  motion 
to  set  aside  a  sale  of  land  in  satisfaction  of  an  execution,  where  no  entry 
thereof  has  been  made  on  the  record,  is  not  improper  so  far  as  it  relates 
to  the  parties  to  the  judgment  upon  which  the  execution  issued,  if  upon 
notice  to  the  party  against  whose  interest  the  motion  is  made.  Nor 
would  the  allowance  of  such  an  amendment  be  improper,  even  pending 
the  trial  of  an  action  of  ejectment  for  other  premises,  where  the  title  of 
one  of  the  parties  depends  upon  a  sale  iasued  under  the  same  judgment 
subsequently  to  the  setting  aside  of  the  prior  sale.  But  such  amend- 
ment of  the  record  cannot  be  allowed  to  have  a  retroactiye  effect  as 
'  against  persona  not  parties  to  the  original  record. 

All  Material  Amendubnts  of  Ooubt  Bboords  must  be  made  with  a  sav- 
ing of  intenrening  rights  acquired  by  third  persons;  and  in  orders  allow- 
ing amendments  it  is  proper  to  express  this,  by  way  of  removing  all 
doubt;  but  whether  expressed  or  not,  the  law  makes  the  reservation. 

Judge's  Minutes  are  not  Records  from  Which  to  Ascertain  Jitdo- 
ment  of  court,  where  they  consist  of  memoranda  which  the  judge  makes 
upon  his  own  docket,  and  which  the  law  does  not  require  him  to  make, 
but  which  are  merely  kept  by  him  for  his  own  convenience,  and  to  en- 
able him  to  see  that  the  clerk  accurately  makes  up  the  record.  But  these 
minutes  are  a  proper  means  of  amending  the  record,  ifttil,  however, 
the  amendment  is  made  by  entry  on  the  record  of  what  the  minutes  oon- 
tain,  the  pubUc  can  act  upon  no  other  means  of  information  than  the 
oiffidal  records  of  the  courts  as  kept  by  an  officer  appointed  by  the  law 
for  that  purpose. 

Li  Absence  of  Entrt  on  Record^  Ck>NTENTB  of  Judge's  Mnnrnes  are 
iroT  Notice  to  a  purchaser  under  a  junior  judgment^  of  land  actually 
belonging  to  the  judgment  debtor,  of  the  action  of  the  court  in  setting 
aside  a  prior  sale  of  other  land  in  satisfaction  of  a  senior  judgment^  on 
the  ground  that  the  land  subjected  to  the  latter  sale  did  not  belong  to 
the  judgment  debtor.  And  even  though  such  order  was  entered  of 
record,  its  effect  would  simply  be  to  create  a  prospective  lian,  and  not 
one  which  would  relate  back  and  overcome  an  intervening  judgment 
lien. 

Sales  on  Eubuution  should  never  be  Set  aside  in  consequenoe  of  fail- 
ure of  title,  except  upon  notice  to  the  judgment  debtor. 

BfFKTT  OF  Settino  ASIDE  Salb  ON  EzBOUTiONy  in  cousequeaoe  of  failure  of 
title,  is  to  create  prospective  lien.  Whether  it  is  retrospective  is  not  a 
question  that  could  arise  between  the  judgment  debtor  and  creditor,  tm 


April,  1864]    McCoRMicK  v.  Whebleb,  Melijox,  A  Co.    889 

between  them  it  oonld  make  no  diflerenoe;  and  the  rights  of  third  per- 
aoDS  are  not  affected,  becaofle  they  are  not  in  court,  and  an  order  ex- 
preaaly  sabprdinatmg  their  rights  would  be  a  nullity.  But  if  the  judg- 
ment creditor  thus  procuring  a  sale  under  his  judgment  to  be  set  aeids^ 
claims  on  equitable  grounds  that  the  interYening  rights  of  third  persons 
should  be  subordinated  to  his  lien,  he  must  proceed  by  bill  in  chaneeiy, 
make  them  parties,  and  give  them  an  opportunity  to  defend,  and  a  decree 
thus  made  will  bind  all  parties. 

Bntrt  on  EzBOunoN  Docket,  Undatbd  aitb  Uksiqnid,  to  the  effect  that 
a  sale  under  and  in  satisfaction  of  an  execution  had  been  set  aside  sA  a 
certain  term,  affords  no  notice  to  a  subsequent  purchaser  d  other  prof- 
erty  under  a  junior  judgment  against  the  same  debtor,  that  the  pricr 
sale  had  been  set  aside,  there  being  no  entry  of  record  to  that  effect. 

Pabtt  is  kot  Chaboxablx  with  NonoB  ov  Facts  withdi  Ksowunxiaow 
HD  AnoBKBT,  where  the  latter  acquired  knowledge  thereef  while  ant- 
ing as  the  attorney  of  another  party. 

BzBOunoN  CAN  BN  Amxnded  onlt  whnh  Mebblt  yoiDABL%  and  not  whsn 
abedutely  void. 

Amxstdmbnt  ov  Voidabui  EzBOimoN  n  Alldwxd^  only  when  third  persons 
can  haye  no  reasonable  doubt,  from  the  records,  that  the  execution  sought 
to  be  amended  did  ia  fact  iisne  upon  the  judgment  to  which  the  amend- 
ment makes  it  conform,  and  are  therefore  not  injured.  But  no  court 
would  ever  create  an  execution  by  way  of  amendment  where  none  ex- 
isted before. 

Ejectment.    The  opinion  states  the  facts. 

Frederick  Saekett  and  A.  Webster^  for  the  appellant. 
Charles  M.  OAamf  for  the  appellees. 

By  Court,  Lawbencb,  J.  This  was  an  actLon  of  ejectment^ 
depending  upon  the  priority  of  certain  judgment  liens.  The 
judgments  were  against  William  Marshall,  Jr.,  in  the  circuit 
court  of  Rock  Island  County,  and  in  the  order  of  time  stood 
as  follows:  — 

1.  At  the  December  term,  1857,  for  $18a90,  in  fayor  of  Wil- 
liam L.  Lee. 

2.  At  the  March  term,  1858,  for  $258.67,  in  fAvor  of  McCam 
and  Scott. 

8.  At  the  June  term,  1858,  for  $226.79,  in  favor  of  Harper 
and  SteeL 

4.  At  the  January  term,  1861,  for  $6,472.42,  in  favor  of 
Wheeler,  Mellick,  &  Co.,  the  appellees. 

5.  There  was  also  a  judgment  rendered  June  8, 1859,  in  the 
circuit  court  of  the  United  States,  at  Chicago,  against  the  same 
defendants,  in  favor  of  Thompson  and  Barnes,  for  $1,180.20. 

Executions  were  first  issued,  and  at  about  the  same  time, 
on  the  judgment  in  favor  of  Lee  and  on  that  in  favor  of  Harper 
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and  Steel.  The  Harper  and  Steel  execution  was  levied  on 
the  premises  in  controversy,  and  they  were  struck  off  at  the 
sale  to  the  plaintiffs  in  the  execution  for  the  amount  of  the 
judgment  and  costs. 

The  Lee  execution  was  levied  on  other  lands  supposed  to 
belong  to  Marshall,  but  to  which  he  seems  to  have  had  no 
title.  These  lands  were  bid  in  at  the  sheriff's  sale  by  LeCi  for 
the  judgment  and  costs.  Both  executions  were  returned  satis- 
fied in  full.    This  was  in  August,  1858. 

At  the  September  term,  1859,  a  motion  was  made  in  court 
to  set  aside  the  sale  under  the  Lee  judgment  The  minutes 
of  the  judge,  upon  his  docket,  show  the  motion  to  have  been 
allowed;  but  no  entry  of  the  order  was  ever  made  in  the  rec- 
ords of  the  court  until  the  trial  of  the  case  at  bar. 

In  October,  1859,  Lee,  treating  his  sale  as  vacated  by  the 
supposed  order,  sued  out  an  alias  execution  on  his  judgment, 
under  which  he  redeemed  the  premises  in  controversy  from 
the  Harper  and  Steel  sale,  and  they  were  resold  for  a  sum 
equal  to  the  redemption  money  paid  by  Lee,  and  the  amount 
of  his  judgment.  Certificates  of  redemption  and  sale  were 
duly  filed. 

In  December,  1859,  Thompson  and  Barnes  redeemed  from 
the  last-mentioned  sale  under  their  judgment  in  the  circuit 
court  of  the  United  States.  The  premises  were  then  sold  by 
the  marshal,  the  certificate  of  sale  assigned  to  McCormick| 
the  appellant  herein,  and  a  deed  made  to  him  by  the  marshal 
in  due  season.  The  deed  was  recorded  in  June,  1860,  and 
under  it  appellant  went  into  possession,  and  so  remained  to 
the  commencement  of  this  suit. 

The  foregoing  state  of  facts,  sustained  by  certain  amend- 
ments allowed  on  the  trial,  and  to  be  hereafter  considered, 
constituted,  substantially,  the  title  set  up  by  the  defendant 
below,  appellant  here.  We  have  stated  it  &rst,  because  the 
proceedings  under  which  it  was  acquired  were  first  in  the 
order  of  time. 

The  title  shown  by  the  plaintiffb  below  was  as  follows:  The 
McCam  and  Scott  judgment;  execution  thereon  February  9, 
1861,  and  levy  on  the  premises  in  controversy;  sale  to  McCam 
and  Scott  in  March,  1861;  redemption  in  March,  1862,  by  the 
plaintiffs  below,  under  their  judgment  of  January,  1861;  sale 
after  the  redemption,  at  which  they  bid  in  the  property,  and 
sheriff's  deed  to  them,  dated  June,  1862.  All  these  proceed* 
ings,  under  the  McCam  and  Scott  and  the  Wheeler  and  Mel« 
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Eek  jndgmentSi  were  had  after  the  appellant  had  procured 
and  recorded  his  deed. 

Before  considering  the  title  of  the  appellant,  it  is  proper  to 
notice  an  objection  taken  by  him  to  the  title  of  the  appellees, 
as  appearing  upon  its  own  fistce.  The  sheriff's  advertisement 
cf  sale,  under  the  judgment  and  execution  in  favor  of  appel- 
lees, did  not  specify  any  particular  hour  for  the  sale,  but 
merely  gave  notice  that  it  would  take  place  between  the  hours 
cf  nine  o'clock,  a.  m.,  and  the  setting  of  the  sun  on  the  same 
day.  It  is  urged  that  this  advertisement  was  insufficient,  and 
the  sale  therefore  void.  Whether  on  motion  by  the  defend- 
ants in  the  execution  the  court  would  set  aside  a  sale  for  this 
reason,  would  probably  depend  upon  the  circumstances  of  each 
particular  case,  to  be  shown  to  the  court  by  affidavit.  But  in 
Cffder  to  raise  the  question,  the  motion  must  be  made  by  the 
defendant  in  execution,  and  in  apt  time.  The  objection  can- 
not  be  taken  coUateridly  and  by  third  persons:  Swiggart  v. 
Harber,  4  Scam.  364  [39  Am.  Dec.  418];  Rigg  v.  CooJfc,  4  Gilm. 
836  [46  Am.  Dec.  462];  PhiUipe  v.  Coffee,  17  Dl.  157  [63  Am. 
Dec.  857]. 

We  now  come  to  the  title  of  the  appellant.  On  the  trial  of 
the  case  in  the  court  below,  the  judge,  on  motion  of  the  appel* 
lant,  permitted  the  record  of  the  September  term,  1859,  to  be 
amended  by  inserting  therein  an  order  setting  aside  the  first 
■ale,  made  in  August,  1858,  on  the  Lee  judgment.  The  amend- 
ment was  made  by  the  minutes  entered  upon  the  judge's 
docket  of  that  term,  and  upon  written  notice  to  Marshall,  the 
judgment  debtor,  and  so  far  as  related  to  the  parties  to  that 
judgment  it  was  not  improper.  As  this  case  was  on  trial  be- 
ftre  the  court,  and  without  a  jury,  it  is  probable  that  the  court 
allowed  the  amendment  to  be  made  pro  formaj  reserving  the 
cmisideration  of  its  effect,  as  to  the  parties  to  this  suit,  until 
be  should  pass  upon  the  entire  case.  Such  a  practice  is  not 
improper.  But  could  this  amendment,  or  rather  this  creation, 
cf  a  new  record  be  allowed  to  have  a  retroactive  effect,  as 
against  persons  not  parties. to  the  original  record ?  If  not« 
then  the  title  of  the  appellee  is  paramount,  as  that  of  the  ap- 
pellant would  stand  upon  a  judgment  satisfied  of  record,  prior 
lo  the  sale  under  which  the  appellee  claimed  and  satisfied  at 
the  time  of  said  sale. 

There  is  no  doctrine  resting  on  a  more  stable  ground,  both 
ef  reason  and  authority,  than  that  all  material  amendments 
tf  a  record  must  be  made  with  a  saving  of  intervening  rights 
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acqtured  by  third  persons.  In  an  order  allowing  an  amend- 
ment, it  is  proper  to  express  this  by  way  of  removing  all 
doubt.  But  whether  expressed  or  not,  the  law  makes  the 
reservation.  For  what  is  the  judgment  of  a  court?  It  does 
not  reside,  unspoken  and  unwritten,  in  the  breast  of  the  judge. 
It  is  not  to  be  sought  in  the  minutes  or  memoranda  which  the 
judge  makes  upon  his  own  docket,  and  which  the  law  does  not 
require  him  to  make,  but  which  are  merely  kept  by  him  for 
his  own  convenience,  and  to  enable  him  to  see  that  the  clerk 
accurately  makes  up  the  record.  These  minutes,  it  is  truOi 
are  a  proper  means  of  amending  a  record,  but  untQ  the  amend- 
ment is  made,  the  public  can  act  upon  no  other  means  of  in^* 
formation  than  the  official  records  of  the  court,  as  kept  by  an 
officer  appointed  by  the  law  for  that  purpose.  How  often  have 
this  and  other  courts  expressed  the  maxim  that "  a  record 
imports  absolute  verity  "? 

Now  when,  in  March,  1861,  McCam  and  Scott  levied  their 
execution  on  these  premises,  the  Lee  judgment  had  been  satis- 
fled  by  sale,  as  appeared  by  the  return  of  the  sheriff,  which 
was  a  public  record,  and  there  was  no  record  of  the  court  show- 
ing that  that  sale  had  been  set  aside.  The  motion  to  set  it 
aside  had  been  made,  and  the  presiding  judge  had  decided  to 
allow  it,  but  McCam  and  Scott  were  not  parties  to  that  mo- 
tion, and  they  could  be  held  to  no  further  knowledge  of  what 
actually  occurred  in  court  than  waq  furnished  by  what  the  law 
makes  the  sole  authentic  evidence  of  judicial  proceedings,  to 
wit,  the  record.  They  bought,  then,  as  innocent  purchasers^ 
having  the  right  to  believe  that  their  judgment  was  the  oldest 
unsatisfied  lien. 

It  is  urged,  however,  that  appellant's  certificates  of  redemp- 
tion and  of  purchase,  and  his  deed  under  the  Lee  judgment, 
were  all  recorded  before  the  sale  under  the  McCam  and  Scott 
judgment,  and  were  therefore  notice  to  the  appellees  of  appel- 
lant's titie.  This  is  true;  but  of  what  did  they  apprise  the 
appellees?  Simply  that  the  appellant  claimed  a  titie  under 
the  Lee  judgment,  and  this  would,  of  course,  put  McCarn  and 
Scott  upon  inquiry  as  to  the  lien  of  that  judgment.  But  if 
they  referred  to  the  record,  they  found  it  satisfied;  and  there 
was  no  order  in  the  record  setting  the  sale  aside.  Parties  can- 
not be  held  to  notice  of  what  has  no  legal  existence,  and  we 
should  be  going  quite  too  far  were  we  to  hold  them  to  notice 
of  informal  memoranda,  on  the  docket  of  the  judge,  by  which 
the  record  might  possibly,  at  some  future  time»  be  amended, 
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and  require  tbem  to  act  as  if  such  amendment  had  been 
already  made.  The  publio  is  bomid  hj  the  record  of  a  court, 
and  on  the  other  hand,  it  has  the  right  to  abide  by  it.  What 
we  hare  said  in  regard  to  the  judge's  minutes  applies  with  at 
least  equal  force  to  the  unsigned  and  undated  memorandum 
upon  the  execution  docket. 

It  is,  however,  insisted  that  Mr.  Curtis  was  attorney  for 
both  Lee  and  McCam  and  Scott,  and  that  thus  the  latter  had 
notice  of  the  intention  of  the  court  to  set  aside  the  Lee  sale. 
All  tl\at  need  be  said  in  regard  to  this  is,  that  Mr.  Curtis  is 
not  held  to  notice  of  feusts  as  attorney  of  McCam  and  Scott  of 
which  he  acquired  knowledge  while  acting  as  attorney  of  Lee. 
This  principle  is  so  familiar  as  hardly  to  need  the  citation  of 
authorities:  LotPther  y.  Carlton^  2  Atk.  242;  Hiem  y.  Mill^  13 
Ves.  120;  Hood  y.  Fahnestock,  8  Watts,  489  [34  Am.  Dec.  489]; 
Bracken  y.  ifiUer,  4  Watts  &  S.  102.  The  English  courts  haye 
recently  manifested  a  disposition  to  depart  from  this  rule;  but 
we  deem  it  a  principle  just  in  itself,  and  founded  on  wise  con- 
siderations of  policy. 

The  yiews  aboye  set  forth  in  regard  in  amendments  are 
ftilly  sustained  by  former  cases  decided  by  this  court:  Coughr 
ran  y.  OutchenSj  18  HI.  890,  and  Shirley  y.  PhiUipey  17  Id. 
473,  and  the  numerous  cases  there  cited.  The  amendment  of 
executions  in  matters  of  form,  or  in  cases  of  variance  from  the 
judgment,  where  it  is  satisfactorily  shown  that  the  execution 
really  issued  upon  the  judgment  it  purports  to  describe,  de- 
pends upon  principles  which  do  not  apply  to  the  case  at  bar. 
An  execution  can  only  be  amended  when  merely  voidable,  and 
not  when  absolutely  void.  Such  amendments  are  allowed 
only  when  third  persons  can  have  no  reasonable  doubt,  from 
the  records,  that  the  execution  sought  to  be  amended  did 
in  fact  issue  upon  the  judgment  to  which  the  amendment 
makes  it  conform,  and  are  therefore  not  injured.  But  it  may 
be  safely  asserted  that  no  respectable  court  ever  created  an 
execution,  by  way  of  amendment,  where  none  existed  before. 

But  we  have  also  considered  the  other  question  presented  by 
the  argument  of  appellant's  counsel,  and  as  it  is  so  nearly  re- 
lated, in  principle,  to  the  one  of  which  we  have  been  speaking, 
it  is  proper  that  we  should  express  our  opinion  in  regard  to  it 
Assuming  that  the  amendment  can  be  considered  as  relating 
to  the  September  term,  1859,  or  that  the  order  setting  aside 
the  sale  under  the  Lee  judgment  had  been  made  and  entered 
In  due  form  at  that  time,  what  would  have  been  its  effect  as 
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against  the  McCarn  and  Scott  judgment?    Since  August, 

1858,  that  judgment  had  been  the  eldest  lien.  During  all 
that  time,  a  period  of  over  twelve  months,  McCarn  and  Scott 
had  a  right  to  rest  upon  it  in  quiet  as  security  for  their  debt 
The  judgment  debtors  may  have  had  ample  personal  property 
out  of  which  the  judgment  might  have  been  made,  if  the 
owners  thereof  had  not  reposed  upon  the  security  of  their  lien. 
They  were  lulled  into  this  security  by  the  act  of  Lee  himself, 
who  had  caused  his  judgment  to  be  satisfied  of  record.  Can 
there  be  any  principle  of  law  which,  under  such  circumstances, 
would  postpone  their  judgment  to  that  of  Lee,  and  of  two  inno- 
cent parties  protect  that  one  who  has  committed  a  blunder  at 
the  expense  of  the  other  who  has  not? 

But  there  would  not  only  be  palpable  injustice  as  between 
these  parties  in  thus  antedating  the  lien  of  Lee's  revived  judg- 
ment, but  the  establishment  of  such  a  principle  would  grossly 
violate  public  policy,  by  destroying  faith  in  public  records, 
and  impairing  the  security  of  titles.  For  there  clearly  can  be 
no  security  in  a  system  which  to-day  pronounces  a  piece  of 
land  to  be  free  from  all  encumbrances  and  to-morrow  allows 
it  to  be  suddenly  covered  with  liens  which  relate  back  through 
a  period  of  years  and  overcome  intervening  titles. 

On  the  1st  of  September,  1859,  Lee  had  no  lien.  It  had 
been  lost  by  his  own  act  since  August^  1858.    In  September, 

1859,  he  sought  to  revive  his  judgment  by  setting  aside  the 
sale,  and  we  now  assume  he  did  revive  it.  The  counsel  for 
appellant  contends  that  the  lien  of  this  revivor  related  back 
to  1857,  and  overreached  all  intermediate  judgment  liens. 
Now,  if  this  be  so,  we  are  entirely  unable  to  perceive  why  the 
revived  judgment  would  not,  upon  principle,  equally  overreach 
an  intervening  mortgage  or  an  intervening  purchase.  Yet 
we  do  not  understand  the  counsel  for  the  appellant  to  go  this 
far.  He  admits  that  persons  who  acquire  an  interest  in  the 
lands  of  the  judgment  debtor  on  the  faith  of  the  satisfaction 
must  be  protected.  But  their  equity  is  no  stronger  than  that 
of  a  judgment  creditor  who  has  reposed  upon  the  tBLCts  dis- 
closed by  the  record,  and  thus  lost  the  opportunity  of  making 
his  judgment  out  of  other  property  of  the  debtor.  It  is  to  be 
remembered,  moreover,  that  our  recording  laws  place  credi- 
tors and  subsequent  purchasers  on  the  same  footing. 

The  cases  otJachon  v.  Shaffer^  11  Johns.  513,  and  Ridge  v. 
PratheTj  1  Blackf.  401,  are  relied  upon  by  the  counsel  for  the 
appellant.    Both  were  cases  where,  an  execution  not  having 
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been  iBsaed  within  a  year  and  a  day^  the  judgment  was  re- 
TiTed  by  scire  faciaSj  and  the  question  was  as  to  the  effect  of 
the  levivor  against  intervening  encumbrances.  In  the  case 
in  Blackford,  the  court  decide  that  under  the  laws  of  Indi- 
ana the  lien  of  the  judgment  is  not  lost  in  consequence  of 
fSEulure  to  take  out  execution  within  a  year  and  a  day,  although 
the  right  to  take  out  an  execution  without  scire  facias  is  sus- 
pended. But  they  do  not  decide  or  intimate  that  the  lien  of 
the  judgment,  if  it  had  been  loBt>  would  have  related  back  upon 
being  revived  by  scire  facias^  which  is  the  question  at  bar.  In 
the  case  before  us,  the  lien  of  the  Lee  judgment  was  confess- 
edly gone  during  the  time  that  it  was  satisfied  of  record  by 
the  first  sale.  This  court  has  already  said,  in  Hughes  v. 
SirecUr,  24  HI.  647  [76  Am.  Dec.  777],  ''When  the  plaintiff 
has  sold  property  in  satisfaction,  his  judgment  ceases  to  ezisti 
and  when  the  record  entry  is  vacated  it  is  thereby  revived 
and  receives  new  vitality.  The  exercise  alone  of  judicial 
powers  equal  to  that  which  first  made  the  decision  can  im- 
part new  life  to  a  judgment  which  has  been  satisfied."  The 
question  before  us,  then,  being  purely  one  of  relation,  the  case 
in  Blackford,  which  merely  decided  that  the  lien  had  never 
been  lost  or  suspended,  has  no  bearing. 

In  the  other  case,  Jackson  v.  Shaffer j  11  Johns.  618,  it  is  im- 
possible to  say  whether  the  court  decided  that  the  lien  of  the 
judgment  had  never  been  suspended,  or  that  upon  revivor  by 
scire  facica  the  lien  related  back  to  its  rendition,  even  to  the 
prejudice  of  intervening  encumbrancers.  If  the  latter,  we  can 
only  say  that,  justly  distinguished  as  that  court  at  that  period 
was,  we  cannot  adopt  a  doctrine  that  seems  to  us  so  incon- 
sistent with  reason  and  justice,  and  one  that  is  certainly  un- 
Bustained  by  any  other  authority,  so  £Eur  as  we  have  been  able 
to  discover.  A  contrary  position  has  been  held  in  subsequent 
cases  in  the  same  court,  as  weU  as  in  various  other  states: 
Jackson  v.  Benedict,  13  Id.  533;  Taylor  v.  Bam/ney,  4  Hill,  619; 
Tracy  v.  Tracy,  5  McLean,  456;  Bcmk  of  Mobile  v.  Ford,  13 
Ala.  431;  Boss  v.  Weber,  26  111.  223;  NorUm  v.  Bea/ver,  6  Ohio, 
178;  Eppes  v.  Bandolph,  2  Call,  103. 

Ajiother  and  conclusive  reason  why  the  setting  aside  the  sale 
under  the  Lee  judgment  cannot  make  the  lien  created  by  the 
order  of  revivor  overreach  that  of  McCam  and  Scott's  judg- 
ment, is,  that  they  were  in  no  way  parties  to  that  proceeding, 
and  by  a  principle  of  universal  law  their  rights  cannot  be 
divested  by  it    Before  tlie  order  was  made  they  held  the  uo* 
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disputed  paramount  lien.  By  the  order,  it  is  claimed,  their 
lien  was  substantially  destroyed  by  being  subordinated  to  an- 
other. Yet  they  had  no  notice  that  such  order  would  be  ap* 
plied  for,  andno  day  in  court  to  protect  their  rights.  On  what 
principle  of  law,  then,  can  this  order  be  considered  other  than 
a  nullity  as  to  them? 

The  practice  and  the  effect  of  setting  aside  sales  under  exe- 
cution in  consequence  of  failure  of  title  rest  on  very  plain 
principles.  The  order  should  never  be  made,  except  upon 
notice  to  the  judgment  debtor.  When  made  after  such  notice^ 
a  prospective  lien  is  created.  Whether  it  is  retrospective  or 
not  is  not  a  question  that  could  arise  between  the  judgment 
creditor  and  debtor,  as  between  them  it  could  not  make  the 
slightest  difference.  The  rights  of  third  persons  are  not 
affected  because  they  are  not  in  court.  An  order  expressly 
subordinating  their  rights  would  be  a  nullity.  If  the  judg- 
ment creditor  claims  on  equitable  grounds  that  their  rights 
should  be  subordinated  to  his  lien,  he  must  proceed  by  bill  in 
chancery,  make  them  parties,  and  give  them  an  opportunity 
to  defend.  A  decree  thus  made  would,  of  course,  bind  all  the 
parties.  An  order  made  as  in  this  case  binds  only  the  plain- 
tiff and  defendant,  leaving  the  liens  of  third  persons  where  they 
stood  before. 

Judgment  affirmed. 

NoncB  OT  Salb  on  EzacunoK:  See  the  note  to  Ht^piMm  v.  ^irfAoiiy,  75 
Am.  Dec.  704»  folly  dieciusing  thiB  topic;  and  aee  particularly  page  707,  where 
the  matter  of  time  of  sale  la  treated.  In  Jackmm  t.  ST^mk,  59  lU.  409,  citing 
the  principal  case,  it  is  held  that  the  omiaiion  to  specify  the  honr  of  aale  in  tfaa 
advertisement  of  a  sheriff's  sale  cannot  be  pres^ted  as  an  objection  to  the 
sale  by  third  persons. 

Ck>17BTS  HAVE  POWBR  TO  AnENB  RbOOBDS  IS   AOOOBBANCDB  Wmi  FaOXS: 

Hm  y.  Hwner,  68  Am.  Dec.  70;  HoUistar  y.  Juigea,  70  Id.  100;  HotuUmT. 
Willkana,  73  Id.  565;  bat  nntil  the  amendment  is  actnally  made,  third 
persons  cannot  act  on  anything  bnt  the  official  records,  kept  by  the  proper 
officer  for  that  pnzpose,  and  all  rights  pievionsly  acquired  are  in  no  maniMg 
affected  by  subsequent  amendments:  Cfkurch  y.  EngSth^  81  HL  444^  citing  tlfts 
principal  case. 

MlNITTXB  OW   JtTDOB  OB   GUEBX   WhIOH   Hi   IS  HOT  BlQUHUED  TO  KXEP, 

but  which  he  keeps  for  his  own  conyenience,  are  not  records,  bat  may  bt 
memoranda  by  which  to  amend  reodrds  to  confonn  to  the  facts:  8aUUr  ▼• 
People,  59  DL  69;  and  SUeU  y .  BUek,  89  Id.  53,  both  citing  the  prinoipal  oaaei 
and  see  J7»0y.  HiMoeT,  68  Am.  Dec  7a 

Knowledob  AoQXTnuED  BT  Attobnxt  whujb  TBAHaiotiNa  BusnnaB  lOB 
Bt&ahgbb  does  not  bind  his  client,  nor  charge  him  with  notioe  thereof:  ifor- 
Kfi  y.  JadcgoUf  67  Am.  Dec.  489,  and  note;  and  see  the  principal  case  cited  te 
the  same  effect  in  Campbdl  y.  Bm^canin,  69  EL  260,  and  fferrk^ian  y.  Mb(M 


April,  1864.]  Dole  v.  Olmstbad.  897 


Dole  v.  Olmbtead. 

[86  IixiHOXS,  ISOlI 

Wabshodiiiuh'b  Bmspt  tor  OnAiir  DOSS  iTOT  Olothb  HoLDiB  with  any 
^adfio  or  general  Kfln  on  the  property  of  the  wsrehonaenuui,  although 
liat  ahomld  ooiudst  also  of  grain  put  in  common  balk  with  tiiat  of  the 
holder  of  the  receipt;  bat  each  property  of  the  warehoaBeman  remams 
•abject  to  sale  and  tranafer,  precisely  aa  thongh  each  a  receipt  had  not 
been  given;  and  the  holder  of  the  receipt  haa  only  the  obligation  of  the 
warehooeeman  for  proper  storage  and  delivery  of  his  grain,  according  to 
the  terms  thereof  or  on  de&nlt  has  a  right  to  recover  the  damages 
growing  ont  of  a  breach  of  the  contract. 

Wmoai  WABSHOUSKlCAlf    HAVZNO    IN    StORB  QsAIN    OV  VaBIODB  PBRSONa^ 

for  which  he  has  given  receipts,  together  with  grain  of  his  own  (the 
whole  being  kept  in  one  conmion  bulk  by  the  consent  of  all  parties), 
transfers,  by  verbal  assignment,  all  the  grain  thns  in  store  to  a  creditor 
to  secore  his  debt,  to  be  held  snbject  to  the  rights  of  the  different  own- 
ers, the  assignee  will  hold  the  property  as  a  trostee  for  the  benefit  of  all 
parties  in  interest,  and  will  be  bound  to  deliver  to  the  receipt-holders 
all  the  grain  which  belonged  to  them  and  which  was  in  store  at  the  time 
of  assignment,  bat  beyond  that  will  occar  no  liability;  and  whatever 
grain  was  in  store  belonging  to  the  warehooseman,  the  assignee  will  have 
the  right  to  retain  and  apply  to  his  own  debt. 

Ob  AsBiainasT  bt  Wabjehousemait  of  Bulk  or  Gbazzt  in  Wabehoubb 
to  secare  his  own  debt»  sach  grain  consisting  partly  of  his  own  and 
partly  of  that  stored  with  him,  and  for  which  he  has  given  receipts,  and 
there  is  incladed  in  the  assignment  contracts  for  the  purchase  of  grain 
made  by  the  warehouseman,  upon  which  he  had  advanced  some  money 
and  received  a  portion  of  the  grain,  the  assignee  becomes  the  equitable 
owner  of  such  contracts,  to  the  exclusion  entirely  of  the  holders  of  the 
grain  receipts  from  the  warehooseman;  and  the  assignee  has  the  right  to 
oomplete  such  contracts,  and  appropriate  the  grain  he  may  receive  upon 
them  to  his  own  debt^  after  deducting  the  money  he  advanced  to  com- 
plete tliem 

Wbxbx  Gbahv  or  Duvkbirt  Owners  Bboomes  Intebmikoled  in  Onb 
OoMMOV  Mass^  according  to  the  usage  of  warehousemen,  and  without 
objection  by  the  owners,  it  becomes  coomion  property,  owned  by  the  sev- 
eral parties  in  the  proportion  in  which  each  contributed  to  the  common 
stock,  and  the  several  owners  are  subject  to  sustain  any  loss  pro  rata 
which  may  occur  by  diminution,  decay,  or  otherwise. 

Oir  AssfOHMBiiT  bt  WABBHOusEBUif  OF  Miss  OF  Grain,  foT  tho  purpose  of 
seearing  his  debt,  where  such  grain  was  partly  his  own  and  partly 
stored  by  persons  who  took  his  receipts  therefor,  tilie  assignee  purchasing 
any  of  such  receipts  would  be  subject  to  sustain  his  pro  rata  share  of 
the  loss  ocoasioned  by  any  deficieni^  precisely  as  would  the  originiJ 
hoidera. 

Bounat  ov  Rkjieft  vob  Gbaut  nr  Waxbhoitbb  who  has  become  owner  in 
oemninn  with  others  by  the  intermingling  of  the  grain  of  all  in  one  com- 
maa  masa^  if  he  has  reoeived  the  full  quantity  called  for  by  his  reoeipl 
or  a  larger  proportioa  than  his  ratable  share,  would,  in  view  of  a  de- 
Aakney,  be  bound  to  aoooont  lor  sooh  ezoesa  received  by  him  in  propoi^ 
tioB  to  the  kMH 
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Ooum  or  Bqxtitt,  ab  Fast  of  its  Obiqznil  Ain>  Lmnoorr  Juruuiiutiui^ 
will  compel  the  proper  applioatioii  of  a  tnut  fand,  aad  reqiiire  the  trus- 
tee to  render  an  aoooant  of  his  proceedings  under  the  tmstw 

AflBEONXB  or  Hass  ov  Gbain  Dff  Wabshousk  belonging  to  a  number  of  pei^ 
■ons,  who  by  reason  of  its  intermingling  have  become  owners  in  common, 
is  trustee  for  all  the  parties  in  interest;  and  where  there  is  a  deficiency 
in  the  quantity  of  the  grain,  and  in  consequence  the  several  owners  are 
unable  to  show  the  respectiye  quantities  due  them  from  the  mass,  a  conri 
of  equity  will  haye  jurisdiction  to  bring  such  trostee  and  sll  the  parties 
before  it^  and  to  do  complete  justioe  between  them. 

Bill  in  eqnitjr*    The  opinion  states  the  fistots. 

Leland  and  Blanehard^  for  {he  appellants. 

Olover^  Oookf  and  OampbeU^  for  appellees  Cushman,  Tniei 
ft  Co. 

Gray,  Avery ^  and  BiuhneU^  for  the  other  appellees. 

By  Court,  Walker,  C.  J.  It  appears  that  Fairfield  and  Weld 
were  engaged  as  partners  in  the  business  of  warehousemen, 
and  in  buying,  selling,  and  storing  grain.  During  the  con- 
tinuance of  their  business  they  became  indebted  to  appellants 
in  the  sum  of  about  nine  thousand  dollars,  upon  which  a  judg- 
ment was  obtained  by  Martin,  we  suppose  as  assignee,  in  De- 
cember, 1859,  which  he  assigned  to  appellants.  Execution 
was  sued  out  on  this  judgment,  and  placed  in  the  hands  of 
the  sheriflf  of  La  Salle  County,  on  the  twenty-second  day  of 
December,  1859.  On  the  day  previous,  Fairfield  and  Weld, 
to  secure  this  indebtedness,  assigned,  transferred,  and  delivered 
the  corn  then  in  store  in  their  warehouse  and  cribs,  as  well  as 
certain  contracts  entered  into  by  them  with  divers  persons  for 
the  purchase  of  com,  upon  a  portion  of  which  Fairfield  and 
Weld  had  advanced  some  money  and  had  received  a  part  of 
the  com.  That  in  receiving  and  storing  com  on  commission, 
as  well  as  their  own,  Fairfield  and  Weld,  as  is  customary  with 
grain  warehousemen,  stored  altogether  without  discrimination, 
not  having  kept  any  individual's  portion  separate  from  the 
other. 

As  assignees  of  Fairfield  and  Weld,  appellants  went  into 
possession  and  delivered  com  in  store  on  the  grain  receipts  of 
Fairfield  and  Weld,  or  in  lieu  of  such  a  delivery  purchased 
their  receipts  from  holders.  They  likewise  received  com  on 
the  contracts  entered  into  by  Fairfield  and  Weld,  which  seems 
to  have  been  placed  in  common  mass  in  store.  Cushman, 
True,  &  Co.,  holding  receipts  for  com  stored  with  Fairfield 
and  Weld,  brought  an  action  of  replevin  for  about  seven  thoo* 
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Band  bnflhels  of  com  against  the  sheriff  of  La  Salle  Coonty, 
who  had  levied  the  execution  placed  in  his  hands  on  the 
twenty-second  day  of  December,  upon  the  com  found  in  pos- 
session of  Fairfield  and  Weld,  which  Gushxnan,  True,  &  Co.^ 
recovered  on  the  trial  of  the  cause.  When  appellants  came  to 
deliver  out  the  com  to  the  various  holders  of  receipts,  it  was 
found  to  be  deficient  in  quantity.  Each  holder  of  receipts 
claimed  the  full  amount  placed  in  store  by  him.  And  this  bill 
was  exhibited  to  settle  the  entire  matter  between  all  parties. 

It  appears  that  the  assignment  to  appellants  was  verbal,  but 
{he  evidence  shows  that  they,  at  the  time,  agreed  to  deliver 
the  com  in  store  to  the  different  holders  of  Fairfield  and 
Weld's  receipts.  They,  by  the  assignment,  only  acquired  the 
Tpropexty  and  the  interest  of  the  firm  of  Fairfield  and  Weld, 
subject  to  aU  existing  liens.  When  they  went  into  possession 
it  was  as  trustees,  for  the  benefit  of  all  parties  in  interest,  and 
they  could  not  rightfully  appropriate  or  divert  any  portion  of 
the  property  of  other  persons,  which  thus  came  to  their  hands, 
to  their  own  use.  They  must  also  be  held  to  account  strictly 
for  all  such  property  which  thus  came  to  their  hands.  But  by 
the  arrangement  they  acquired  the  right  to  apply  all  of  the 
firm  property  acquired  by  the  assignment  in  discharge  of  their 
claim  against  the  firm.  They  were  only  bound  to  deliver  the 
corn  belonging  to  holders  of  receipts  which  was  in  store  at  the 
time.  Having  done  so,  they  were  exonerated  firom  further 
liability.  They  contracted  for  no  greater  liability.  And  if 
Fairfield  and  Weld  owned  any  com  then  in  store,  it  became 
theirs,  and  they  were  authorized  to  retain  it. 

Appellants  likewise  became,  by  the  assignment,  the  equi- 
table owners  of  the  contracts  entered  into  by  Fairfield  and 
Weld  for  the  purchase  of  com.  When  that  firm  entered  into 
such  agreements,  and  advanced  their  own  money,  it  was  on 
their  own  account,  and  for  their  own  benefit,  and  not  for  those 
storing  grain  with  them.  Such  persons  had  no  interest  in,  or 
liens  upon,  such  contracts,  or  the  money  advanced,  either  by 
Fairfield  and  Weld  or  by  appellants,  to  fulfill  such  agree- 
ments. Persons  holding  grain  receipts  only  had  the  obliga- 
tion of  the  warehousemen  for  the  proper  storage  and  delivery 
of  their  grain,  according  to  the  terms  of  their  receipts,  or,  on 
defSEtult,  to  recover  of  the  bailees  the  damages  growing  out  of  a 
breach  of  the  contract.  The  giving  of  the  receipts  created  no 
specific  or  general  lien  on  the  property  of  the  warehousemen. 
Their  property  remained  subject  to  sale  and  transfer  precisely 
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as  though  such  receipts  had  never  been  given.  The  property 
of  those  storing  it  remained  theirs,  the  same  as  if  it  had  been 
placed  in  the  hands  of  any  other  agent  or  bailee.  AppellantSi 
by  the  assignment,  became  entitled  to  complete  the  contracta 
for  the  purchase  of  com  entered  into  by  Fairfield  and  Weld, 
and  appropriate  the  com  thus  received  to  their  own  debt,  after 
deducting  the  money  advanced  to  complete  them;  and  it  was 
error  in  the  court  below  to  appropriate  this  fund  to  make  good 
the  deficit  found  to  exist  in  the  quantity  of  corn  in  store. 

Appellants,  when  they  purchased  up  receipts  for  com  in 
store  given  by  Fairfield  and  Weld,  had  no  right  to  appropriate 
to  themselves  the  full  amount  of  corn  for  which  they  were 
given.  The  com  all  having  been  intermingled,  according  ta 
usage  with  warehousemen,  and  without  objection  of  the  sev- 
eral owners,  it  became  common  property,  owned  by  all  in  the 
proportions  in  which  each  had  contributed  to  the  common 
stock.  This  is  so  fi:om  the  very  necessity  of  the  case,  because 
so  soon  as  it  is  intermingled,  each  person's  portion  loses  its 
identity,  and  can  no  longer  be  distinguished  or  separated  from 
the  common  mass.  Neither  of  the  owners  could  point  out, 
separate,  or  prove  that  any  particular  portion  was  his.  Neither 
can  it  be  shown,  when  a  portion  has  been  lost  or  misappropri- 
ated, whose  particular  com  it  was.  It,  then,  being  owned  in 
common,  they  are  all  liable  to  sustain  any  loss  which  may 
occur  by  diminution,  decay,  or  otherwise,  in  the  same  propor- 
tion. As  there  was  a  deficiency  in  the  quantity  in  this  case, 
each  owner  was  bound  to  sustain  a  pro  rata  portion  of  that 
loss.  And  appellants,  by  purchasing  these  receipts,  became 
liable  to  sustain  their  pro  rata  share  of  this  loss,  precisely  as 
were  the  persons  from  whom  they  purchased  the  receipts. 
And  so  any  holders  of  receipts  who  have  received  the  friU 
amount,  or  a  larger  portion  than  their  ratable  share,  are  bound 
to  account  for  such  surplus  over  and  above  their  pro  rata  ix)r- 
tion. 

The  only  remaining  question  is,  whether  a  court  of  equity 
has  jurisdiction  of  the  case.  By  the  assignment,  appellants 
became  trustees  for  all  parties  in  interest,  and  as  such  became 
liable  to  perform  all  the  duties  imposed  by  that  relation.  One 
of  the  duties  of  that  relation  is  to  account  for  the  proper  appli- 
cation of  the  tmst  fund.  And  a  court  of  equity,  as  a  part  of 
its  original  and  inherent  jurisdiction,  compels  ^e  proper  ap- 
plication of  the  trast  funds,  and  requires  the  trustee  to  render 
«n  accoont  of  his  prooeedings  under  the  trust.    Had  this  prop- 
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erty  remained  separate  it  would  be  difiTerent,  as  in  that  case 
the  loss  of  each  owner  could  have  been  ascertained,  and  the 
remedy  at  law  would  have  been  complete.  It  will  also  be  ob* 
served  that  there  is  not  a  complete  remedy  at  law,  as  by  the 
confusion  in  the  property  each  party  is  disabled  from  showing 
the  extent  of  his  loss.  And  those  who  should  first  sue  would 
get  more  than  their  ratable  portion  of  the  property,  appellants 
not  being  liable  to  make  up  the  deficiency,  unless  it  could  be 
shown  that  they  had  appropriated  the  grain  to  their  own  use. 
Thus  a  portion  of  the  owners  would  be  able  to  obtain  no  por- 
tion of  the  grain.  And  they  would  have  no  remedy  except  in 
a  court  of  equity  to  compel  contribution. 

A  court  of  equity  has  therefore  jurisdiction  to  bring  all  the 
parties  in  interest  before  the  court,  and  to  do  complete  justice 
between  them.  It  should  ascertain  the  deficiency  of  the  joint 
property,  and  decree  that  each  joint  owner  share  the  loss  in 
pro  rata  proportions.  And  if  any  of  the  owners  have  received 
fix>m  the  common  stock  more  than  their  proportion,  that  they 
contribute  the  excess  to  those  who  have  not  received  their 
proper  proportion.  And  at  the  same  time  decree  that  Fairfield 
and  Weld,  or  appellants,  whichever  may  be  shown  to  have 
misappropriated  tiie  com  pay  to  the  several  owners  the  losses 
they  may  have  sustained  by  the  loss  of  their  grain  whilst  in 
their  hands.  Thus  complete  justice  will  be  done,  and  a  mul* 
tiplicity  of  suits  and  expense  avoided. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


WikBSHOUSi  RiGEmSy  Emor  and  Trakhb  ovi  See  the  eaclended  note  to 
Si»  T.  Cuiier,  S4  Am.  Deo.  747. 

Gbain  nr  Mass  nr  WAKXHom,  Titlx  to:  See  Chase  y.  WaMumf  SO  Am. 
Deo.  623^  and  note.  The  prindpil  ease ii died  in  SexUmr,  Chroham^  53  Iowa» 
199,  200,  to  the  point  that  when  grain  ie  mixed  in  one  common  maea,  the 
ownen  become  tenants  in  common  of  the  whole  maaa. 

JuBUDionoif  ov  Equitt  ovxe  TkVBiBs  See  Doifk  ▼.  Mmrphif^  74  Am.  Deo. 
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BitowN  V.  Coon. 

rss  iLLurois,  M8.I 

HoMBrriAD  Bnmr  m  Fumibbs  mat  bb  Lost  under  ooDT^yaiioe  ezeoated 
by  hnslMnd  and  wife,  thoagh  they  do  not  relinqiiiah  raoh  ri|^t  in  Hm 
form  required  by  statute^  if  in  pnrsoance  of  each  conTeyanoo  th^  aban- 
don poeaeaaion  to  the  yendee 

RiOBTS  ov  Ikvaiit  Childrbn  in  Homxstbad  abb  uvuee  Oobtbol  ov 
PARBim  daring  the  joint  Uvea  of  the  latter. 

£jECTUEMT.    The  opinion  states  the  facts. 

PeUra  and  Smithy  for  the  plaintiff  in  error. 
(yMdveny  and  Merriit^  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  This  was  an  action  of  ejectment^ 
brought  by  the  plaintiff  in  error  against  the  defendant  in  error, 
and  submitted  to  the  court  below,  on  the  following  state  of 
facts:  In  1863,  the  plaintiff,  being  then  the  owner  of  the  prem- 
ises in  controversy,  and  occupying  them  as  his  homestead, 
conveyed  them  by  deed,  executed  by  himself  and  wife,  to  one 
Belden.  The  deed  contained  no  release  of  the  homestead, 
either  in  its  body  or  acknowledgment.  After  the  execution  of 
the  deed,  the  grantor  removed  from  the  house  with  his  family, 
and  gave  possession  to  said  Belden,  who  moved  in  and  occu- 
pied the  same  until  he  (Belden)  sold  and  conveyed  to  the  de- 
fendant in  error,  when  the  latter  succeeded  to  his  possession. 
The  property  was  not  worth  one  thousand  dollars.  On  thig 
evidence,  the  court  found  for  the  defendant  below,  and  the 
plaintiff  below  now  brings  the  case  here. 

The  naked  question  is  presented  in  this  case,  whether  the 
owner  of  real  estate,  occupied  by  himself  and  family  as  a 
homestead,  can  sell  and  convey  the  same  for  a  fair  considera- 
tion, receive  the  purchase-money,  deliver  possession  to  the 
vendee,  and  then  turn  round,  bring  an  action  of  ejectment, 
and  recover  back  the  property.  If  this  be  indeed  the  law,  let 
it  be  so  declared;  but  before  the  court  can  be  induced  to  adopt 
a  rule  which  violates  conscience,  destroys  good  faith,  and 
makes  the  most  solemn  business  transactions  of  men  but  a 
cover  for  the  most  shameless  fraud,  we  must  be  constrained  by 
the  will  of  the  legislature,  expressed  with  irresistible  clearness, 
or  by  a  scries  of  adjudications  that  have  ripened  into  estab- 
lished law.  The  homestead  act  is  no  doubt  a  piece  of  wise 
and  benignant  legislation.  Viewing  it  in  that  light,  we  have 
given  it  a  liberal  construction.    But  at  the  game  time  it  is  to 
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be  remembered  that  a  homestead  right  is  not  the  only  right 
irhich  courts  regard,  and  that  there  are  roles  of  law  which 
they  will  not  oyertum,  merely  becanse  they  are  invoked  to  do 
80  in  the  name  of  homestead  protection. 

The  counsel  for  the  plaintiff  relies  on  the  cases  of  Patterson 
V.  Kreigy  29  111.  518,  and  Best  t.  Allen,  80  Id.  80  [81  Am.  Dec. 
838],  in  support  of  his  position  that  the  deed  in  this  case  was 
an  absolute  nullity  for  all  purposes  whatever,  and  therefore 
the  title  to  the  premises  never  having  passed  fipom  the  plain- 
tiff, he  was  able  to  maintain  this  action.  These  are  the  only 
cases  giving  any  color  to  this  position. 

It  is  a  familiar  rule  of  criticism  in  regard  to  judicial  decis- 
ions, that  their  authority  arises  from  what  the  court  decides  in 
reference  to  the  facts  before  it  rather  than  from  what  the  judge 
who  delivers  the  opinion  may  say  in  illustration  and  support 
of  the  ruling  of  the  bench.  When  it  is  remembered  that 
judges  are  often  obliged  to  write  a  hundred  opinions  per  an- 
numj  they  would  be  more  than  human  if  they  did  not  occa- 
sionally use  expressions  of  a  general  character,  which,  while 
perfectly  true  in  regard  to  the  case  before  them,  are  at  the 
same  time  incorrect  when  pushed  to  extremes  or  applied  to  a 
totally  different  state  of  facts.  The  very  learned  judge  (Chief 
Justice  Caton)  who  wrote  the  opinions  in  the  cases  above  cited 
was  little  liable  to  this  error.  In  the  many  hundred  pages 
from  his  pen,  which  illustrate  our  reports,  there  are  few  in* 
stances  in  which  the  generality  of  the  expression  needs  to  be 
qualified  and  limited  by  the  nature  of  the  tacts.  But  it  cannot 
be  denied  that  the  language  of  the  opinions,  in  the  cases  cited, 
in  regard  to  the  invalidity  of  deeds  like  that  now  before  the 
court,  is  too  general  and  sweeping.  We  at  least  so  consider 
it,  and  while  we  are  still  of  opinion  that  the  deeds  in  those 
cases  were  inoperative  as  regarded  the  homestead  rights,  they 
were  not  absolutely  void  for  all  purposes  whatever.  We  have 
already  decided,  in  Boyd  v.  Cudderback,  31  111.  113,  and  Smith 
V.  Miller^  31  Id.  157,  that  where  the  value  of  the  premises  ex- 
ceeds one  thousand  dollars,  a  mortgage  upon  them  is  good  for 
the  excess,  though  the  homestead  right  does  not  pass  by  the 
deed.  An  action  of  ejectment,  it  is  true,  cannot  be  maintained 
upon  such  a  deed  or  mortgage,  until  the  homestead  has  been, 
in  some  proper  manner,  set  apart;  but  the  instrument  convey- 
ing it  is  not  void  simply  because  there  is  no  relinquishment  of 
the  homestead  in  the  manner  pointed  out  by  the  act.  The 
above-quoted  case  of  Patterson  v.  Kreig,  29  Id.  SIS,  upon 
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ifbich  the  chief  reliance  is  placed  by  the  counsel  for  the  plain- 
tzflTy  was  a  case  of  this  character, — an  ejectment  brought  by  a 
Kkortgagee.  It  does  not  appear  from  the  report  that  there  was 
any  evidence  as  to  the  value  of  the  premises,  nor  was  it  mate- 
cial  If  they  were  worth  less  than  one  thousand  dollars,  the 
mortgage  was  practically  inoperative  for  any  form  of  action, 
fio  long  as  the  mortgagor  should  choose  to  assert  his  homestead 
rights.  If  they  were  worth  more  than  one  thousand  dollars, 
although  the  mortgage  was  sit  once  oi)erative  for  the  surplus, 
yet  it  could  not  be  enforced  by  ejectment  until  the  homestead 
had  been  set  off,  as  the  court  in  that  action  could  not  deter- 
mine how  far  the  homestead  right  would  extend.  The  other 
case  of  Best  v.  Allenj  30  Id.  80  [81  Am.  Dec.  338],  cited  by 
plaintiff,  merely  decides  that  the  possession  of  the  mortgagor 
of  a  homestead,  where  there  has  been  no  waiver,  cannot  be 
entered  upon  by  the  mortgagee,  without  process  of  law. 

We  think  what  has  been  said  shows  that  there  is  nothing, 
in  the  previous  decisions  of  the  court  which  requires  us  to 
hold  that  a  conveyance  of  the  homestead  without  the  statutory 
waiver  is,  for  all  purposes,  absolutely  void. 

What,  then,  under  the  statute,  is  the  effect  of  an  absolute 
conveyance  of  a  homestead,  without  waiver  of  the  homestead 
right,  being  less  than  one  thousand  dollars  in  value,  and  the 
ju^tual  possession  at  once  delivered  to  the  grantee? 

It  has  been  assumed  by  this  court,  as  a  proposition  hardly 
requiring  argument,  id  aU  the  cases  where  the  question  has 
been 'touched,  that  the  homestead  right  is  lost  by  a  voluntary 
abandonment,  without  the  animu8  revertendi.  Although  we 
have  held  that  the  infant  children  have  rights  in  the  home- 
fitead,  yet  these  rights  must  necessarily  be  under  the  control 
of  the  parents  during  the  joint  life  of  the  latter.  That  a  con- 
tinuing occupancy  is  necessary  to  the  preservation  of  the 
homestead  right,  was  held  in  Walters  v.  PeopUy  18  111.  199  [65 
Am.  Dec.  730],  and  Kitchell  v.  Burgwin^  21  Id.  45.  This  view  is 
in  entire  harmony  with  both  the  letter  and  spirit  of  the  act,  as 
the  right  wholly  arises  from  the  fact  of  occupancy.  It  is  true, 
we  have  decided,  in  Green  v.  Marhj  25  Id.  221,  and  Bliss  v. 
Clarky  39  Id.  590,  that  the  homestead-owner  may,  by  deed 
executed  by  himself  and  wife  in  conformity  with  the  statute, 
transfer  the  premises,  discharged  from  any  encumbrance  aris* 
ing  from  a  prior  judgment.  Only  by  recognizing  this  jus  dis* 
ponendi  can  the  homestead  be  clotiied  with  its  full  value  to 
the  owner.    But  this  principle  is  not  at  all  in  conflict  with  the 
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rule  that  the  l%ht  is  lost  by  voluntary  abandonment.  Where 
the  homestead  is  conveyed,  either  with  or  without  an  express 
statutory  relinquishment,  and  actual  possession  is  given  to  the 
grantee,  by  the  voluntary  withdrawal  of  the  husband  and  wife, 
the  homestead  as  to  such  grantee,  and  persons  claiming  under 
him,  and  in  his  and  their  favor,  is  abandoned,  but  only  as  to 
them.  As  to  third  persons,  the  homestead  right  cannot  with 
any  propriety  be  said  to  have  been  abandoned  merely  by  being 
transferred.  The  owner  has  made  such  use  of  it  as  he  deemed 
most  to  his  advantage  in  order  to  procure  for  his  family  a  more 
eligible  home.  But  as  to  the  grantee  to  whom  the  homestead- 
owner  and  his  wife  have  delivered  the  actual  occupancy,  under 
the  deed,  it  is  as  much  an  abandonment  as  if  the  owner  and 
his  family  had  removed  to  Europe  with  the  avowed  intention 
of  never  returning,  and  had  been  lost  on  the  outward  voyage. 

Here,  then,  we  arrive  at  the  true  solution  of  this  case.  When 
the  plaintiff  made  his  deed  it  was  not  void,  but  remained  in- 
operative until  the  actual  occupancy  of  the  homestead  was 
transferred  to  the  grantee.  It  then  took  effect  as  fully  as  if  it 
had  been  executed  in  conformity  with  the  requirements  of  th& 
homestead  law.  Where  the  naked  legal  title  to  the  fee  was 
vested,  intermediate  the  delivery  of  the  deed  and  the  delivery 
of  possession  of  the  premises,  is  a  purely  metaphysical  specu- 
lation  into  which  it  is  bootless  to  inquire.  It  is  sufficient  to 
say  that  the  homestead  was  fairly  sold,  that  the  possession  was-* 
voluntarily  given  up  to  the  grantee,  and  that  these  facts  create- 
an  estoppel  in  pais  against  both  husband  and  wife  which  will 
forever  debar  them  from  asserting  a  homestead  right  as 
against  their  grantee  or  persons  claiming  under  him.  Al* 
though  a  married  woman  may  not  be  bound  by  the  covenants 
in  her  deed,  even  by  way  of  estoppel,  yet  in  reference  to  tha 
homestead  right  she  may  well  be  held  estopped  by  her  volun* 
tary  acts  in  pais  as  completely  as  if  she  were  feme  «ofe, — at 
least,  to  the  extent  of  preventing  the  commission  of  a  fraud. 

Judgment  affirmed. 

COHVXTikKCB  OV  HomSIBAB  AlTD  KlOEBBtnr  OF  BXLEASl  BT  Wm!    Se* 

Bttfr,  AUen,  Sl  Am.  Deo.  338;  Sharpy.  BcOey,  81  Id.  489,  and  cases  cited. 
It  is  held  that  an  express  relinqniBhiiieiit  of  the  homestead  right  by  the  wifa 
is  neoessary,  under  the  lUinoiB  statute,  to  Test  title  in  a  yendee  of  the  hus- 
band and  wife,  in  Bvetj  instance  except  where,  after  the  conveyance,  th* 
family  remove  from  the  property  and  abandon  the  possession  to  the  por^ 
chaser:  Sec(fem  ▼.  Becf/mh  38  DL  511;  McDimM  ▼.  OnmdaO,  43  Id.  287; 
FoMy  ▼.  Board  qf  Tnuiea,  59  Id.  192;  aikpard  ▼.  Brtwer,  65  Id.  385; 
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IlartweQ  ▼.  McDonald,  60  HI.  298;  Stevens  ▼.  ^oflSiuwofA  74  IcL  211,  bU 
citing  the  principal  case.  Continoal  occnpancy  is  neoeeaary  to  preserva- 
tion of  the  homestead:  Walters  v.  People,  65  Am.  Dec.  790.  As  to  the  effect 
of  removal  from  the  homestead  as  an  abandonment  thereof,  see  Taifhr  t. 
Hargous,  60  Id.  613»  note. 


AlTES   V.    HiNOKLEB. 
[86  Illinois,  2Bft.] 

Erbob  of  SHSBivr  vx  NBOLscmf o  to  Affix  Sbal  to  Dkid  of  Lakd  Solb 

FOR  Taxes  will  not  bo  corrected  by  a  court  of  chancery,  tax  titles  being 
purely  technical  as  distinguished  from  meritorious  titles,  and  depending 
for  validity  upon  strict  compliance  with  the  statute. 

Bill  in  equity.    The  opinion  states  the  facts. 

H,  K.  S.  O^Melveny,  for  the  plaintiff  in  error. 

W.  H.  Underwoody  for  the  defendants  in  error. 

By  Court,  Lawrence,  J.  The  only  question  presented  bj 
this  record  is,  whether  a  court  of  chancery  will  interfere  to 
correct  an  error  of  the  sheriff  in  neglecting  to  affix  his  seal  to 
a  deed  made  by  him  of  land  sold  for  taxes.  The  power  of 
the  court  to  correct  past  mistakes  of  officers,  if  it  exist  at  all, 
is  one  always  to  be  exercised  with  much  circumspection,  lest 
the  rights  of  innocent  third  persons  may  be  jeopardized,  and 
an  application  of  this  particular  character  presents  but  slight 
claims  to  favor.  While  we  have  properly  given  to  our  limita- 
tion laws  a  liberal  construction,  and  recognized  every  species 
of  tax  deed,  as,  in  itself,  the  foundation  of  an  adverse  posses- 
sion, yet  this  court,  at  least  since  its  reorganization  under  the 
present  constitution,  has  applied  to  tax  sales  and  deeds,  when 
offered  as  paramount  title,  the  same  rigid  rules  that  have  been 
almost  universally  adopted  by  other  courts  in  reference  to 
sales  of  that  description.  A  tax  title,  if  a  title  at  all,  is  so 
9iTict%  juris.  It  is  a  purely  technical,  as  contradistinguished 
from  a  meritorious,  title,  and  depends  for  its  validity  upon  a 
strict  compliance  with  the  statute.  Objections  which,  in  re- 
gard to  sales  of  a  different  character,  would  be  overlooked, 
are  here  held  valid.  And  this  strictness  restis  upon  a  substan- 
tial reason,  as  exemplified  in  the  record  before  us.  The  in- 
strument to  which  we  are  asked  to  affix  a  seal  purports  to 
convey  one  hundred  acres  of  land  for  a  consideration  of  $4.70. 
In  comparison  with  the  probable  value  of  the  land,  this  con- 
Bideration  is  so  grossly  inadequate  that  it  can  hardly  be  called 
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Taltiable.  This  same  inadequacy  pervades  all  tax  saleB,  and 
hence  the  propriety  of  the  rigid  rules  by  which  their  validity 
18  tested.  It  would  be  extraordinary,  if,  after  a  title  of  this 
kind  had  been  held  worthless  in  a  court  of  law,  the  holder 
could  turn  round  and  cure  its  defects  by  applying  to  a  court  of 
equity.  He  has  no  standing  in  a  court  of  equity, — not  because 
he  has  done  anything  at  all  censurable  in  purchasing  at  a  tax 
sale,  but  because,  in  making  the  purcliase,  he  has  paid  what 
the  court,  when  asked  to  decree  the  title  out  of  the  former 
owner,  can  hardly  regard  as  a  valuable  consideration.  True, 
he  was  under  no  obligation  to  pay  more,  but  at  the  same  time, 
in  purchasing  at  that  price,  he  should  understand  that  he  is 
not  in  a  position  to  ask  anything  further  from  the  courts  than 
that  they  will  give  him  the  land  upon  his  showing  a  sale  and 
deed  made  in  conformity  with  the  requirements  of  the  law. 
If  he  fail  in  this,  assuredly  a  court  of  chancery  will  not  aid 
him. 
Decree  affirmed. 


Statdtb  warn  bs  Stbiotlt  Complixd  with  to  Piss  Titlb  bt  Tax 
Deed:  See  Utka  Bank  ▼.  Afenereau,  49  Am.  Deo.  189,  and  note  232;  citing 
cues.  In  MdCrtady  ▼.  StadUm^  29  Iowa,  382,  the  principal  case  is  died,  and 
il  ia  held  that  when  a  tax  title  is  not  good  at  law,  a  ooort  of  equity  has  no 
f0W8r  to  aid  the  pnzohaser  in  completing  his  title. 


Altes  u  Hinokleb  and  Abbott. 

[86  ILlhiois,  238.] 
Ctaowna  Geon  abb  Pabt  ov  Rbaltt,  as  hetween  the  sacoessfol  plaintifl 
in  an  action  of  ejectment  and  the  evicted  defendant,  and  if  the  former 
is  pat  in  possession  under  his  writ,  and  the  latter  nevertheless  enters  and 
eairies  away  the  crops,  the  plaintiff  may  maintain  trover  for  their  value; 
bat  the  jadgment  cannot  be  for  more  than  the  ad  dcunmmu 

Trover.    The  opinion  states  the  facts. 

IT.  K,  8.  (yMdvenyy  for  the  plaintiff  in  error. 

W,  H,  Underwood^  for  the  defendants  in  error. 

By  Coorty  Lawrence,  J.  At  the  May  term,  1863,  of  the 
Monroe  circtdt  court,  Hinckler  and  Abbott  recovered  a  judg- 
ment in  an  action  of  ejectment  against  Altes,  on  which  a  writ 
of  possession  was  at  once  sued  out,  and  Hinckler  and  Abbott 
were  put  in  possession  of  the  premises.  At  the  time  a  crop  of 
wheat  and  barley  was  growing  upon  the  land,  having  been 


408  Altbs  v.  Hincelbr  and  Abbott.         [IllinotSy 

Bown  during  the  pendency  of  the  ejectment.  Notwithstanding 
the  execution  of  the  writ  of  posseesion,  Altes  afterwards  entered 
and  cut  the  crop,  and  carried  it  away.  Thereupon  Hinckler 
and  Abbott  brought  an  action  of  trover  against  him,  and 
recovered  a  verdict  and  judgment  for  the  value  of  the  crop. 
To  reverse  this  judgment  Altes  has  brought  ap  the  record. 

It  is  urged  upon  the  part  of  the  plaintiff  in  error  that  grow- 
ing crops  are  personal  property.  For  some  purposes,  and  as 
between  some  parties,  they  are  so,  but  as  between  the  success* 
ful  plaintiff  in  an  action  of  ejectment  and  the  evicted  defendanti 
they  are  unquestionably  a  part  of  the  realty:  Adams  on  Eject* 
ment,  347;  Upton  y.Witherwickj  3  Bing.  11;  S.  C,  11  Eng.  Com. 
L.  160;  Strode  v.  £fmm,  1  A.  K.  Marsh.  366;  Brotliera  v.  HwdUp 
10  Ired.  490  [61  Am.  Dec.  400]. 

The  same  principle  is  also  settled  in  Crotty  v.  CoUinaj  13  HL 
667. 

Apart  from  authority,  it  is  quite  clear  as  a  matter  of  prin- 
ciple. If  the  defendant  in  the  ejectment  was  entitled  to  the 
crops  of  the  year  1863,  when  the  recovery  was  had,  on  what 
ground  could  he  be  held  liable  for  the  mesne  profits  of  1862, 
and  of  the  preceding  years?  To  hold  him  liable  for  the  profits 
of  the  land  one  year,  and  permit  him  to  enter  in  order  to 
secure  them  the  next,  would  be  absurd.  Besides,  the  writ  of 
possession,  as  given  by  the  statute,  commands  the  sheriff  to 
give  the  plaintiff  possession  of  the  land  and  its  appurtenances. 
When  this  writ  is  executed,  he  is  in  under  his  paramount  title, 
with  rights  as  complete  as  if  he  had  never  been  ousted.  He 
can,  if  he  desire,  plow  up  whatever  growing  crops  he  may  find 
upon  his  fields,  and  a  re-entry  by  the  former  occupant  is  as 
much  a  trespass  as  would  be  a  similar  entry  by  a  stranger. 
The  court  below  decided  correctly  in  holding  the  plaintiff  in 
error  responsible  for  the  value  of  the  crops  carried  away  by 
him. 

The  ad  damnum  in  the  declaration  was  for  only  five  dollars. 
The  judgment  was  for  $876.  For  this  we  are  obliged  to  reverse 
the  judgment,  and  remand  the  causei  with  leave  to  amend 
declaration. 

Judgment  reversed. 

Gsownro  Cbofs^  whxthbb  ajsd  whxv  Oohbesibid  is  Fast  ov  Rbaltt: 
8w  note  to  J^Torrif  ▼.  YTotam,  51  Am.  Dao.  160;  Mid  see  Brtthntim  t.  SkMtr, 
1«Id.M2. 
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Thatbb  V.  St.  Loins,  Alton,  and  Tebba  Hautb 

Railboad  Company. 

[22  INBIAKA,  28.J 

Uhdxb  Inbiaha  Statuti,  Railboad  Ck>MPANT  is  TjabTiT^  iBBBsraonn 
OF  NaGuaSHOi,  for  injnries  to  animalfl,  but  not  to  persons,  where  the 
road  might  be  but  is  not  fenced;  but  where  the  proper  fence  is  main- 
tained, it  is  not  answerable  for  animals  injured,  except  as  at  oonmion 
law,  where  there  is  negligence  on  its  part,  and  the  negligence  of  the  owner 
of  the  stock  does  not  contribute  to  its  immediate  injury. 

Bailboad  GoxPAMm  abs  LTATtLB,  AS  OoMMON  Gabbibbs,  vob  Qoodb  Lost  qb 
LiJTJBBD^  but  they  may  by  special  contract  limit  this  liability. 

BaiLBOAD  OOMPAimB  ABB  LlABLB  lOB  LffJITBIBS  TO  PkBSONS   NOT  PaSBBV- 

0BB8,  where  the  injuries  arise  from  negligence  on  their  part,  to  which 
injuries  the  negligence  of  the  injured  party  does  not  immediately  oon- 
tribate. 

Railboad  OoxPAimB  mat  bb  Liablb  tob  Wanton  Injubibs  to  Pxbsonb 
NOT  PAasBHOEBS,  ovon  though  there  be  negligence  on  the  part  of  the  in- 
jured party. 

Bailboad  Ooxpahibs  abb  Liablb  as  Public  Oabbikbs  ev  Passbngbbs  iob 
Injvbibb  Rihultuq  ntOM  Kbqlbct  to  use  the  utmost  care  of  cautlouB 
persons,  unless  that  liability  is  restricted  by  special  contract. 

Baiuoad  Oqmpaht  IB  NOT  LiABLB  TO  Onb  Eicplotbb  tob  Injxtbibs  Oooa- 
fliONBD  BY  Anotheb,  where  both  are  engaged  in  the  same  undertaking; 
and  it  makes  no  difference  that  the  injury  is  the  result  of  negligence  of 
■a  employee  of  higher  authority,  to  whom  the  injured  employee  is  sub- 
ject^ and  from  the  consequences  of  whose  negligence  he  cannot  guard. 

Bailboad  Gompant  is  Liablb  to  Bmplotbb  bob  Injubibs  Happbnino  to 
Hm  from  its  negligence  in  employing  incompetent  persons  in  the  man- 
agement of  the  road  and  trains,  or  unsafe  machinery  in  the  running  of 
tfaem,  or  using  the  road  when  defectiTe,  if  the  tajuries  actually  happen 
from  such  causes,  and  the  employee  injured  has  not  the  same  moaas  of 
kaovledge  of  the  imstenoe  of  such  causes  a«  the  employer. 

400 
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Action  against  a  railroad  company  for  damages  for  personal 
injuries. 

/.  A.  Pierce^  J.  M.  AUen^  and  J.  T.  Scoity  for  the  appellant. 

Smith  and  Meeky  for  the  appellee. 

By  Court,  Perkins,  J.  Alfred  Thayer  brought  an  action 
against  the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Com- 
pany, alleging  as  his  ground  of  complaint  that  he  was  a  brake- 
man  upon  a  freight  train  owned  and  run  by  the  company,  and 
that,  while  acting  for  the  company,  he  fell  through  a  culvert 
and  received  great  bodily  injury,  under  the  following  circum- 
fitances,  viz.:  At  a  point  on  the  road  there  is  a  culvert  which 
is  now,  and  has  been  since  the  road  was  constructed,  uncovered, 
but  of  what  dimensions  the  culvert  may  be  is  not  stated. 
Near  that  culvert  a  switch  branches  from  the  road,  "over 
which  it  frequently  becomes  necessary  for  the  employees,  in 
charge  of  trains,  to  pass  while  switching  the  company's  cars 
from  the  main  to  the  side  track."  On  the  passing  of  a  given 
freight  train  the  conductor  ordered  said  Thayer  to  detach  the 
cars  from  the  engine  in  order  to  run  them  on  the  switch,  and 
in  obeying  said  order,  without  fault  on  his  part,  he  fell  into  the 
culvert. 

Thayer  claims  that  the  company  is  guilty  of  negligence  in 
building  and  continuing  an  open  culvert;  and  is  liable  to  him 
for  the  injury  he  received,  notwithstanding  he  entered  into 
the  service  of  the  company  with  knowledge  of  the  state  of  the 
culvert,  because  the  conductor  ordered  him  to  detach  the  cars. 

The  court  below  held  the  railroad  company  not  liable,  under 
the  circumstances. 

As  a  mode  of  reaching  the  decision  of  this  cause  it  may  be 
well  to  state  the  principles  of  railroad  law  established  in  In^ 
diana,  and  then  to  ascertain  whether  the  case  at  bar  falls 
within  any  one  of  them. 

1.  By  statute,  in  this  state,  railroad  companies  are  liable  for 
animals,  but  not  persons,  injured  upon  their  roads,  where  they 
might  be  but  are  not  fenced,  irrespective  of  the  question  of 
negligence:  Toledo  &  W.  R.  R.  Co.  v.  ThomaSy  18  Ind.  215. 

2.  Where  a  proper  fence  is  maintained,  and  in  places  where 
it  is  not  required  to  be,  the  companies  are  not  liable  for  ani- 
mals injured,  except  as  at  common  law,  where  there  is  negli- 
^nce  on  their  part,  and  the  negligence  of  the  owner  of  the 
stock  does  not  contribute  to  its  immediate  ii^ury:  Toledo  A 

\  R,  R,  Co.  V.  ThomoBy  supra. 
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8.  Railroad  companies  are  liable,  as  common  carriers,  foi 
goods  lost  or  injured:  See  the  cases  in  Davis's  Dig.,  tit.  Car- 
riers. But  by  special  contract,  they  may  limit  this  liability: 
Indiana  Central  Ry  Co.  y.  Mundy^  21  Ind.  48. 

4.  Railroad  companies  are  liable  for  injuries  done  to  per- 
sons not  passengers  where  the  injuries  arise  from  negligence 
on  the  part  of  the  companies,  to  which  injuries  the  negligence 
of  the  injured  parties  does  not  immediately  contribute;  and 
this  may  include  wanton  injuries  by  the  companies  where 
there  maybe  negligence  on  the  part  of  the  injured  party: 
EvanswJUe  etc.  Co.  v.  Hiaiiy  17  Ind.  102,  and  cases  there  cited. 

5.  Railroad  companies  are  liable  as  public  carriers  of  pas- 
sengers for  injuries  resulting  from  neglect  to  use  the  utmost 
care  of  cautious  persons:  QiUenwater  v.  MadUon  &  I.  R.  IL 
Co.f  6  Ind.  839  [61  Am.  Dec.  101];  unless  that  liability  is  re- 
stricted by  special  contract:  Indiana  Central  Ry  Co.  t. 
Mundyj  21  Ind.  48.  As  to  who  is  a  passsenger,  see  FitzpaU 
rick  V.  New  Albany  &  S.  R.  R.  Co.^  7  Id.  436. 

6.  Railroad  companies  are  not  liable  to  one  employee  for  in- 
juries occasioned  by  another,  where  both  are  engaged  in  the 
same  undertaking:  WiUon  y.  Madison  etc.  R.  R.  Co.,  18  Ind. 
226;  nor  does  it  make  any  difiference  that  the  injury,  in  the 
giyen  case,  happens  to  one  employee  by  the  negligence  of  an 
employee  of  higher  authority,  to  whom  the  injured  employee  is 
subject,  and  from  the  consequence  of  whose  negligence  he  can- 
not guard:  Id.  And  see  also,  in  point,  Sherman  y.  Rochester 
&  8.  R.  R.  Co,  Yl  N.  Y.  153.  As  against  the  public,  but  not 
as  between  fellow-seryants,  railroad  companies  are  liable  for 
the  negligence  of  servants  in  their  business. 

7.  But  railroad  companies  may  be  liable  to  employees  for 
injuries  happening  to  them  through  the  negligence  of  the  rail- 
road company;  which  negligence  may  consist  in  the  employ- 
ment of  incompetent  persons  in  the  management  of  the  road 
and  trains,  or  of  unsafe  machinery  in  the  running  of  them,  or 
using  the  road  when  defective,  etc.,  if  the  injuries  actually 
happen  fix)m  such  causes,  and  the  employees  injured  have 
not  the  same  means  of  knowledge  of  the  existence  of  such 
causes  as  the  employer:  Indianafdis  &  C.  R.  R.  Co.  v.  Love^ 
10  Ind.  564;  IndianapoUs  &  C.  R.  R.  Co.  v.  Klein,  11  Id.  88. 
See  also,  in  point,  Wright  v.  NetD  York  Cent.  Ry  Co.,  25  N.  Y, 
662.  On  these  points,  railroad  companies  are  subject  to  the 
general  law  governing  master  and  servant 

We  may  now  properly  ascertain  whether  the  case  at  bar  £allf 
within  any  of  the  foregoing  principles. 
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How,  then,  came  the  plaintiff  in  this  suit  to  be  injured? 
Was  it  through  the  negligence  of  the  comjiany  in  suffering  a  cul- 
yert  to  remain  uncovered?  If  this  act  constituted  negligence,  a 
point  we  do  not  decide,  the  condition  of  the  culvert  was  as  well 
known  to  the  plaintiff  as  to  the  company,  and  it  does  not  ap- 
pear that  he  had  objected  to  serving  the  company  on  account 
of  that  condition,  nor  on  account  of  the  fact  that  his  custom- 
ary duty  required  him  to  couple  cars  near  to  it. 

Was  it  the  negligence  of  the  company  that  the  conductor 
directed  the  detaching  of  cars  at  that  place?  It  was  not.  The 
direction  was  not  given  at  that  time  pursuant  to  any  special 
order  of  the  company.  The  direction  was  given  by  the  conductor 
in  the  discharge  of  his  general  duties,  and  by  virtue  of  his  gen- 
eral powers  as  conductor.  He  did  not  assume  to  direct  the 
manner  of  executing  the  act.  And  if,  after  he  had  ordered  the 
cars  detached,  he  did  not  slacken  the  speed  of  the  train,  or 
place  it  in  position,  as  he  ought  to  have  done,  so  that  the  act 
of  uncoupling  could  be  safely  performed,  then  the  injury  to 
the  plaintiff  happened  through  the  carelessness  of  a  co-em- 
ployee of  higher  authority,  and  does  not  differ  from  Wtkon  y. 
Madison  etc.  R,  R.  Co.,  18  Ind.  226. 

The  judgment  below  is  affirmed,  with  costs. 


TjAnn.mr  ov  Bailboadb  fob  Injukibs  to  Asuials,  and  duty  to  fenoes 
See  ToUen  ▼.  Cole,  82  Am.  Deo.  157;  Cen^rU  0.  ff.  B.  Co.  v.  Lawrmee^  82  Id. 
4M»  and  oases  in  notes.  The  principal  case  is  cited  in  Toledo  W.  AW.  R.R, 
Co.  y.  Weaver,  34  lU.  299,  to  the  point  that,  in  the  abaenoe  of  statnte  reqnir- 
ing  railroads  to  fence,  and  making  them  liable  at  aU  eyents,  n^ligeaoe  miul 
be  ayerred  and  proyed. 

LlABniTTT  07  BaHJIOAB  TO  OlTB  imTHJUt  PASUMOXB  NOR  BmPLOTXB  foT 

injury:  See  the  cases  cited  in  the  note  to  NoUon  y.  Western  R.  R.  Corp.,  68 
Aml  Deo.  62a  In  8t  Louis  etc.  R'y  Co.  y.  McUfuas,  60  Ind.  84»  the  principal 
case  is  dted  to  the  point  that  a  railroad  will  only  be  liable  in  sach  eaeea  for 
injuries  of  which  their  negligence  was  the  proximate  canse. 

OoKiiON  OABBDOt  IS  LiABLS  AS  Ihsubxr  OF  Sartt  07  PAsanroxa:  Se« 
Arnold  y.  Jonea,  82  Am.  Deo.  617,  and  note;  and  see  the  principal  case  died 
to  this  efifect  in  Sherlock  y.  AlUng,  44  Ind.  201. 

Power  o7  Ck>MM0N  Oabbueb  to  Lofrr  Liabiutt  toa  Injubdeb  Bxbui;^- 
1.-0  7K0H  KsoLiGXNOB  BT  SPEdAL  CONTRACT:  See  Biaaell  y.  N.  T.  Central 
R.  R.  Co.,  82  Am.  Dec.  369,  and  Perkina  y.  N.  Y.  CenL  R.  R.  Co.,  82  Id.  281, 
and  notes,  aa  to  passengers;  and  Thomae  y.  Skip  Morning  Olory,  71  Id.  609, 
and  Steele  y.  Toumaend,  79  Id.  49,  as  to  carriers  of  goods.  The  ruling,  in  the 
principal  case,  that  carriers  could  so  limit  their  liability,  is  directly  oyerroled 
In  OkhdiM.  Ky  Co.  y.  Selby,  47  Ind.  471,  482. 

Master  is  not  Liable  to  Servant  tor  Injurt  BxsuinxHa  ibom  If  eou- 
asNCR  07  Fbllow-bertant  in  same  general  ooeapatioa:  BMmm  ▼•  Toied$ 
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ile.  J?V  ^>  ^  l'^^  %  citing  the  principal  oaae;  eren  thongh  the  negligent 
CB^loyee  wu  higher  in  anthoritj  and  grade  of  employment  than  the  one 
fajnred:  O'CbimeffT.  BaUknore  S  O.  R,  B.  Oo,,  83  Am.  Dec.  649,  and  note; 
ulaM  the  muter  has  fiuled  to  ezercise  proper  care  in  eecoring  a  competent 
kt:  OkioSM.  J^pCo.  t.  CkMam,  73Ind.  269,  citing  the  principal 


CiTT   OF   AUEOEA   V.  WeST. 

[22  IKDIAKA,  8&] 
BOITM  AVD  OOUTOKB   laSOXD  IN  PaTICXNT  OV   SuBSOBIFTIOV  07   MUNIOIPAL 

OoBro&ATiOH  to  capital  stock  of  a  railroad  company,  in  the  form  eet  oat 

in  this  caee,  are  legal  promiaaory  notea^  and  are  gorcmed  hy  the  law 

merohantk 
Hbootiabls  Instrumknts  abs  Qotxbnbd  bt  Law  07  Plaob  where  they 

are  expreaaly  made  payable. 
MBBaARTii4  Papxb  Madb  Void  ab  Iinno  bt  Statotb  ia  roid  in  the  handa 

of  a  homafdt  holder. 

MmnCIPAI.  COBPOBATIQN  GAMirOT,  WITHOUT  SpBOIAL  AUTHOBITr,  SirBSORIBI 

FOB  Stock  in  Bailboap  Ck>BPOBATiON,  and  iaaae  bonds  in  payment 
thereof;  bnt  snch  authority  may  be  conferred  by  statute  whenever  it  ii 
expedient;  and  when  so  given  in  any  case,  it  mnst  be  exeoated  as  pre- 
aoribed  in  the  grants  if  execated  at  all;  and  the  torma  of  the  grant  can- 
not be  legally  departed  from  or  exceeded. 

VnaoNs  Dkalino  with  Bonds  lasxnsD  bt  Municipal  Gorfobation  zv 
Aid  07  Railboad,  which  bear  en  their  face  a  reference  to  the  anthority 
under  which  they  are  issued,  are  bound  to  take  notice  of  the  extent  of 
the  powers  of  the  agent  who  issued  them. 

Bailboad  Runnino  thbough  drr  Buns  to  8uok  Cirr,  wrrHiH  Mbandto 
07  Statutb  authorizing  a  subscription  by  the  city  in  aid  of  the  railroad 
in  case  it  runs  to  it. 

Iv  Cirr  18  Authorized  to  Subsobibb  Stock  in  Aid  of  Railroad  Whiob 
■HALL  Bun  to  It,  and  such  city  is  not  made  one  of  the  points  of  the 
road  in  the  charter,  no  abaoluto  subaeription  of  stock  in  such  corporatioin 
can  be  made  by  snch  city  until  action  had  been  had  to  bring  the  railroad 
to  auch  city. 

KaILBOAD  Ck)RFORATION,  A8  WKLL  A8  ITS  DlRBOTOBfl^   IS  ChABOBABLB  WITH 

KoncB  of  the  time,  place,  and  manner  of  the  location  of  ita  road. 

Gum    WILL    NOT    BB    BkVBBSBD   ON  AfPBAL    IOB    BbBOB  in    PXBMITTINO 

QuBsnoN  TO  BB  PuT  AND  Answxbzd,  where  the  answer  is  haxmlesa; 
nor  where,  though  not  harmless^  no  motion  for  a  new  trial,  on  account  ol 
the  error,  was  interposed. 

Action  to  recover  amount  due  on  coupons  attached  to  ma* 
nidpal  bonds.    The  opinion  states  the  facts. 

Hdrnan  and  Haynes^  Jeremiah  SvUivanj  and  T.  D.  LineUn^ 
for  the  appellants. 

A.  Browevy  for  the  appellees. 

By  Court,  Perkins,  J.    This  suit  was  brought  in  the  court 
below  by  West  and  Torrence,  to  recover  the  amount  due  on  the 
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oonpoQB  falling  due  in  1858, 1859, 1860, 1861,  attached  to  fifty 
bonds  of  one  thousand  dollars  each,  issued  by  the  city  of  Au- 
rora in  payment  of  the  stock  of  the  Ohio  and  Mississippi  Rail- 
road Company,  which  the  mayor  of  the  dty  had  subscribed. 
The  bonds  bear  date  the  first  day  of  January,  185%  but  they 
were  not  actually  issued  till  about  the  1st  of  June,  1853,  some 
eighteen  months  after  they  bear  date. 

The  following  is  a  copy  of  one  of  the  bonds  and  one  of  the 
coupons: — 

Na  1.  UNITED  STATES  OF  AMERICA.  No.  1. 

Statx  of  Indiana,  $1,000.        City  of  Aurora,  $1,000. 
Ohio  and  Miasisiipi  Railroad  Company. 

The  city  of  Aurora  acknowledges  itself  indebted  to  the  Ohio 
and  Mississippi  Railroad  Company,  or  bearer,  in  Jhe  sum  of 
one  thousand  dollars,  negotiable  and  payable  at  the  North 
River  Bank,  in  the  city  of  New  York,  twenty-five  years  from 
date  hereof,  upon  the  presentation  and  delivery  of  this  cer- 
tificate, bearing  an  interest  of  six  per  cent  per  annum,  payable 
annually  on  the  first  day  of  January,  at  said  bank,  in  the  city 
of  New  York,  upon  presentation  and  delivery  of  the  proper 
coupon  hereto  attached,  signed  by  the  clerk  of  said  city;  and 
at  all  times  the  holder  shall  have  a  lien  on  the  stock  of  said 
city  in  said  company,  for  which  this  is  received  in  payment^ 
and  may  exchange  the  same  for  a  like  amount  of  said  stock 
at  any  time  before  the  first  declaration  of  cash  dividends,  and 
be  substituted  as  stockholder  in  place  of  said  city,  upon  sur- 
render of  this  bond.  This  bond  is  issued  in  part  payment  of 
a  subscription  of  fifty  thousand  dollars  by  the  said  city  of  Au- 
rora to  the  capital  stock  of  the  Ohio  and  Mississippi  Railroad 
Company,  by  order  of  the  common  council  of  the  city  of  Au- 
rora, on  the  28th  of  September,  1850,  in  pursuance  of  the 
eighteenth  section  of  an  act  granting  to  the  citixens  of  the  town 
of  Aurora,  in  the  county  of  Dearborn,  a  city  charter,  passed 
by  the  general  assembly  of  the  state  of  Indiana,  and  approved 
February  14,  1848. 

Witness  the  seal  of  said  city  of  Aurora,  and  the  signature 
of  the  mayor  and  clerk  of  said  city,  this  first  day  of  January^ 
1852. 

[seal.]  Solomon  P.  Tumst, 

Mayor  of  the  City  of  Aurora,  Indiana, 

William  W.  Conway, 
Clerk  of  the  City  of  Aurora^  Indiana. 


May,  1864.]  City  of  Auboba  v.  West.  41& 

Tho  following  is  a  copy  of  one  of  the  coupons: — 

Ko.  1.  Ohio  and  Mississippi  RAiLBOAb  Subscbiption.  $50,000. 

City  of  Aurora,  Indiana,  will  pay  the  bearer  sixty  dollars, 
at  the  North  River  Bank,  in  the  city  of  New  York,  on  the  first 
day  of  January,  1858,  being  annual  interest  on  bond  No.  1. 

$60.  Will.  W.  Conway,  Clerk. 

These  bonds  purport  to  be  issued  under  the  eighteenth  seo* 
tion  of  the  city  charter  of  the  city  of  Aurora. 

That  section  is  in  these  words: — 

"  The  said  city  council,  whenever  a  majority  of  the  qualified 
voters  of  said  city  require  it,  shall  have  power,  and  they  are 
hereby  authorized,  to  take  stock  in  any  chartered  company  for 
making  roads  to  said  city,  or  for  watering  or  lighting  said  city; 
provided  that  no  such  stock  shall  be  subscribed  on  the  pajrt 
of  the  city  until  a  majority  of  the  qualified  voters  thereof 
have  signified  their  assent  thereto,  by  expressing  upon  their 
ticket  at  any  annual  election,  that  they  are  in  favor  of  the  sub- 
scription for  such  stock  by  the  city  council;  and  to  raise  fundff 
for  the  payment  of  such  stock,  the  said  city  council  shall  have 
power  and  authority  to  make  and  sell  their  bonds,  under  the 
seal  of  said  corporation,  payable  in  such  time  as  they  may 
deem  proper  and  expedient,  and  bearing  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  annually,  and  therein  pledge 
to  the  holder  of  such  bonds  that  the  stock  so  taken,  with  all 
the  dividends  thereon  accruing,  shall  be  held  and  firmly  bound 
for  the  payment  of  said  bonds  and  accruing  interest  on  the 
same,  and  that  the  interest  coupons  attached  to  said  bond? 
shall  be  received  at  all  times  when  due,  for  the  payment  of  all 
taxes  due  to  said  city;  the  amount  of  stock  subscribed  in  any 
one  chartered  company  not  to  exceed  fifty  thousand  dollars."* 

The  city  officers  having  subscribed  for  fifty  thousand  dollars 
of  the  capital  stock  of  the  company  in  September,  1850,  they 
did,  in  June,  1853,  issue  these  bonds.  They  were  not  sold  in 
the  market  or  in  any  way  to  raise  money  for  the  payment  of 
the  stock,  but  they  were,  on  or  about  the  third  day  of  June, 
delivered  by  the  city  officers  to  the  Ohio  and  Mississippi  Rail- 
road  Company,  in  payment  of  the  subscription.  The  stock 
was  not  issued  to  the  city  until  long  afterwards.  It  was,  when 
issued,  in  such  form  that  it  was  afterwards  returned  to  the 
Ohio  and  Mississippi  Railroad  Company,  and  canceled,  and 
no  stock  has  since  been  issued  to  the  city. 

Among  the  grounds  of  defense  relied  on  by  the  city  of 
Aurora  was  this:  ''That  the  Ohio  and  Mississippi  Railroad 
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Company  was  not  a  chartered  company  for  making  a  road,  or 
roads,  to  said  city  of  Aurora,  or  for  doing  any  other  act  or 
thing  touching  said  city,  or  for  the  promotion  of  the  local  in- 
terest thereof;  and  the  said  defendants  and  the  city  of  Aurora 

aforesaid  specially  aver  that  on  the day  of  September, 

1850,  when  the  said  subscription  was  made  by  the  said  city 
council  of  the  city  of  Aurora  for  fifty  thousand  dollars  of  the 
capital  stock  of  said  Ohio  and  Mississippi  Railroad  Company, 
the  road  of  said  company,  that  is  to  say,  the  Ohio  and  Missis- 
sippi Railroad,  was  not  located  to  or  tlurough  said  city,  and  the 
said  Ohio  and  Mississippi  Railroad  Company  was  not,  on  the 
day  of  September,  1850,  the  day  upon  which  said  sub- 
scription was  made,  constructing,  nor  had  said  company  at 
any  time  before  that  day  been  engaged  in  the  construction  of^ 
a  railroad,  or  any  other  road  to,  or  through,  or  from,  the  said 
city  of  Aurora,  nor  was  the  said  company  required  by  their  act 
of  incorporation  to  construct  a  road  to,  through,  or  from  said 
city  ";  all  of  which  was  well  known  to  Charles  W.  West,  one 
of  the  plaintiffs,  who  was  then,  had  been  before,  and  continued 
afterwards  to  be,  a  member  of  the  board  of  directors  of  said 
Ohio  and  Mississippi  Railroad  Company. 

On  the  trial,  the  court  charged  the  jury,  among  other  things, 
as  follows:  — 

"  If  you  believe  from  the  evidence  that  the  plaintififs  pur- 
chased the  bonds  from  the  railroad  company  in  good  faith, 
and  paid  a  valuable  consideration,  and  without  any  knowledge 
on  their  part  of  the  city  of  Aurora  having  any  objections  to 
the  payment  of  said  bonds,  or  having  objections  to  the  man- 
ner in  which  the  city  of  Aurora  made  said  bonds,  you  should 
find  for  the  plaintifif." 

This  was  excepted  to. 

It  appeared  in  evidence  that  the  plaintiff,  West,  was  a  direc- 
tor and  active  member  of  the  corporation,  as  alleged  in  the 
paragraph  of  the  answer  above  quoted. 

There  was  judgment  below  against  the  city.  In  examining 
the  case,  we  may  first  properly  ascertain  the  character  of  these 
corporation  bonds. 

They  are,  in  legal  effect,  the  promissory  notes  of  the  city. 
It  is  true,  they  are  under  seal,  and  would  not,  by  strict  com- 
mon-law rules,  come  within  the  definition  of  promissory  notes, 
but  they  are  now  treated  as  such.  If  they  had  been  issued 
payable  generally,  they  might  not  have  been  governed  by  the 
law  merchant  in  this  state.  Only  bills  of  exchange,  and  such 
notes  as  are  payable  at  a  bank  in  this  state,  are  by  the  law  <d 


May,  1864.]         Citt  of  Auaoba  v.  West.  417 

this  state  governed  by  the  lex  mercaioria:  PiaU  v.  Edds^  1 
Blackf.  81;  Mia  y.  State  Banky  13  Ind.  521. 

But  the  bonds  or  notes  in  question  are  jmyable  in  New  York; 
they  are  therefore,  as  against  the  maker  of  them.  New  York 
contracts;  they  are  governed  by  the  law  of  New  York. 

This  principle  of  law  was  settled  in  England,  by  the  case  of 
ItoMfwon  V.  Blandy  1  W.  Black.  234,  256,  in  1760;  S.  C,  2  Ver. 
1077.  In  that  case,  Sir  John  Bland  drew  a  bill  at  Paris  upon 
himself,  payable  in  England,  for  money  lost  at  play  in  Paris. 
It  was,  in  legal  effect,  his  promissory  note,  executed  in  Paris, 
but  payable  in  England.  Suit  was  instituted  on  the  bill  in 
England.  The  question  was,  whether  the  law  of  France  or 
England  was  to  determine  the  character  of  the  paper.  The 
case  was  twice  argued.  On  the  first  argument,  Dennison,  J., 
said:  "  This  case  and  the  law  upon  it  are  qidte  new  to  me.  I 
can  form  no  opinion  upon  it." 

On  the  second  argument.  Lord  Mansfield  said:  *'The  gen- 
eral rule  established  ex  comitate  et  jure  gentium  is,  that  the 
place  where  the  contract  is  made,  and  not  where  the  action  is 
brought,  is  to  be  considered  in  expounding  and  enforcing  the 
contract.  But  this  rule  admits  of  an  exception  where  the  par* 
ties  (at  the  time  of  making  the  contract)  had  a  view  to  a  dif- 
ferent kingdom.  Huberus  says  (Proel.  1,  tit.  3,  p.  34)  con- 
tracts are  to  be  considered  according  to  the  place  wherein 
ihey  are  to  be  executed.  As  therefore  the  bill  in  the  present 
case  is  made  payable  in  England,  it  is  entirely  an  English 
transaction,  and  to  be  governed  by  the  local  law.  Denni- 
son, J.,  said:  ^'It  is  a  plain  case,  and  must  be  ruled  by  the 
laws  of  England."  Wilmot,  J.,  said:  "The  place  where  the 
money  is  to  be  paid  must  guide  the  law.  It  is  determined  as 
to  usurious  contracts  in  Ireland:  Prec.  Ch.  128.  Clearly,  there- 
fore, the  law  of  England  must  be  the  rule,  as  the  money  was 
made  payable  here."  To  the  same  effect  in  Indiana:  State 
Bank  v.  Bcwera,  8  Blackf.  72;  HwrU  v.  Standart,  15  Ind.  33; 
Soee  V.  Park  Bank^  20  Id.  94;  Butler  v.  Myerj  17  Id.  77. 

By  the  law  of  New  York,  bonds  like  those  in  suit  are  gov- 
erned by  the  law  merchant  This  is  shown  by  the  statute  of 
New  York  set  out  in  the  record,  and  the  decisions  of  her 
eoorts:  Oould  v.  Town  of  Sterling^  10  Am.  Law  Reg.  291,  and 
note  2;  S.  C,  23  N.  Y.  439;  Bank  of  Rome  v.  Village  of  Rome, 
19  Id.  20  [76  Am.  Dec.  272];  see  TeUr  v.  Hinders,  19  Ind.  93. 

Being  mercantile  paper,  the  next  question  is.  To  what  de- 
fenses is  it  subject?     As  a  general  proposition,  it  may  be 
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laid  down  that  mercantile  paper,  made  void  ah  initio^  by  stat- 
ute, is  void  in  the  hands  of  a  bona  fide  holder:  Story  on  Bills, 
sec.  189.    So  such  paper  as  a  general  proposition,  we  take  it, 
cannot  be  enforced,  even  by  a  bona  fide  holder,  against  infants, 
lunatics,  married  women,  and  alien  enemies,  they  not  having 
capacity  to  bind  themselves  by  such  contracts:  Story  on  Bills, 
sees.  81  et  seq.    So  it  has  been  held  that  where  a  corporation 
issued  commercial  paper  not  apparently  within  the  scope  of 
its  powers,  such  paper  was  void  in  the  hands  of  a  bona  fide 
holder,  if  there  could  be  such:  Smead  v.  Indianapolis  P,  &  C, 
R.  R.  Co.y  11  Ind.  104;  Starin  v.  Totvn  of  Genoa,  23  N.  Y.  450; 
Oovld  V.  Tovm  of  Sterling j  23  Id.  459;  see  also  BidJle  Boggg 
V.  Merced  Mining  Co.j  14  Cal.  367;  McCracken  v.  San  Franr 
eieco,  16  Id.  626;  Orogan  v.  San  Francisco,  18  Id.  613;  Zoit" 
man  v.  San  Francisco,  20  Id.  103;  see  Moran  v.  Commissioners 
of  Miami  Co.,  2  Black,  722.    But  we  need  not  now  express 
an  opinion  on  this  point,  for  the  plaintiffs  in  the  case  at  hsx 
were  not,  as  will  appear  further  on,  bona  fide  holders  of  the 
bonds  in  suit;  so  that,  if  these  bonds  were  irregularly  issued, 
the  plaintiffs  were  chargeable  with  notice  thereof.    Aurora 
was  and  is  a  municipal  corporation,  and  therefore  on  gen- 
eral principles  of  law  could  not,  without  special  authority, 
subscribe  stock  and  issue  bonds  in  payment  of  it,  in  a  rail- 
road corporation:    Grant  on  Corporations,  pp.  60,  276,  side 
pages.     But  such  authority  is  proper  to  be  conferred  upon  a 
city  where  it  is  expedient.    And  where  such  special  authority 
is  given,  by  statute,  in  any  case,  it  must  be  executed  as  pre- 
scribed in  the  grant,  if  executed  at  all.    The  terms  and  con- 
ditions of  the  grant  cannot  legally  be  departed  from  or 
exceeded.    In  the  case  of  the  city  of  Aurora,  a  special  author- 
ity was  given  to  her,  by  the  section  of  the  charter  above 
quoted,  to  take  stock  in  a  railroad,  running  to  the  city,  upon 
a  vote  of  a  majority  of  her  qualified  voters.    The  power  of  the 
city,  then,  to  take  railroad  stock,  etc.,  was  granted,  subject  to 
two  conditions  precedent,  viz.:  the  existence  of  a  road  running 
to  the  city,  and  a  vote,  expressed,  etc.,  of  a  majority  of  her 
qualified  voters.    The  bonds  in  suit  bore  a  reference  upon  their 
faces  to  the  authority  under  which  they  were  issued,  and  thus 
put  all  persons  on  inquiry  as  to  the  extent  of  the  powers  of  the 
agent  issuing  them. 

Aurora,  then,  might  take  a  certain  amount  of  stock  and 
issue  bonds,  etc.,  to  a  certain  amount,  in  and  for  a  railroad 
running  to  that  municipal  corporation,  after  a  vote,  etc. 
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A  railroad  mnning  thiough  would  be  a  railroad  running  to 
{he  city:  City  of  Aurora  v.  West,  9  Ind.  74;  Von  Hoxtrup  v.  City 
of  Madison,  1  WalL  291. 

That  dty  did,  in  fact,  take  stock  in  the  Ohio  and  Mississippi 
Bailroad  Company,  and  issue  bonds  in  payment  of  it.  Some 
of  those  bonds  passed  into  the  hands  of  the  plaintiffs  below  in 
this  suit  And  the  questions  arise,  Was  the  Ohio  and  Missis- 
sippi Railroad  Company  a  railroad  running  to  Aurora?  Was 
the  stock  taken  after  a  vote,  as  prescribed  by  the  charter?  A 
determination  of.  the  city  council  that  such  a  vote  had  been 
taken  would  probably  be  sufficient  evidence  of  that  fact,  at 
least,  to  constitute  a  prima  fa^  bona  fide  purchaser  in  a  given 
case:  EvansfnUe  etc.  R.  R.  Co.  v.  Evansvilley  15  Ind.  896.  In 
this  case,  however,  it  may  be  questioned  whether  the  city 
council  ever  passed  upon  the  point.  A  majority  of  those  voting 
may  not  be  a  majority  of  the  votes;  but  we  pass  this  point, 
and  proceed  to  the  other  inquiry  above  proi)ounded,  viz.:  Was 
the  Ohio,  etc.,  railroad  a  road  running  to  Aurora?  How  is  this 
inquiry  to  be  determined?  If  Aurora  had  been  made  a  point 
in  the  charter  of  the  company,  that  fact  would  have  been  an 
answer  to  the  question;  but  it  was  not.  Hence,  it  could  only 
have  been  made  a  road  running  to  Aurora  by  subsequent  ac- 
tion of  the  directors  of  the  corporation;  and  till  such  action 
had  been  had,  no  absolute  subscription  of  stock  in  the 
corporation  could  have  been  made  by  the  city.  Now,  the 
directors  of  the  Ohio  and  Mississippi  Railroad  Company  are 
constituted,  by  the  charter,  the  corporation;  and  the  fact  ap- 
pears that  from  its  origin  till  after  the  subscription  by  Aurora, 
West,  one  of  the  plaintiffs,  and  a  partner  of  the  other,  was  one 
of  the  acting  directors  of  the  Ohio,  etc.,  company,  and  thus  a 
part  of  the  corporation;  and  such  a  corporation  must  be 
chargeable  with  knowledge  of  its  line  of  road;  hence,  in  point 
of  law,  was  necessarily  chargeable  with  notice  of  the  time, 
place,  and  manner  of  the  location  of  the  road:  See  AspinwaU 
V.  Ohio  eU.  Co.y  20  Ind.  492. 

In  view  of  this  fact,  then,  that  the  plaintiffs  must  be  charged 
with  notice  on  the  question  of  location,  the  instruction  given 
by  the  court  above  quoted  is  erroneous,  and  may  have  con- 
trolled the  verdict  in  the  cause.  That  instruction  is  erroneoua 
on  two  grounds:  — 

1.  It  goes  upon  the  hypothesis  that  the  bonds  may  have 
been  illegally  issued,  and  the  plaintiffs  bona  fide  holders  of 
tfaem,  even  though  that  illegality  consisted  in  issuing  the 
bonds  for  stock  subscribed  in  a  road  not  running  to  Aurora. 
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2.  It  goes  Mpon.  the  hypothesis  that  the  bonds  might  have 
been  void  for  illegality  of  issue,  and  that  £act  known  to  the 
plaintiffs,  and  yet  the  plaintiffs  be  entitled  to  recover,  if  they 
did  not  know  that  the  people  of  the  city  were  objecting  on  that 
ground. 

This  instruction  was  calculated  to  mislead  the  jury.  The 
people  would  be  presumed  to  be  objecting. 

A  point  is  made  as  to  an  error  of  the  court  in  allowing  an 
illegal  question  to  be  propounded  to  a  witness.  Whether  the 
answer  to  such  question  should  be  excepted  to  as  well  as  the 
question,  to  save  the  error  for  review  in  the  supreme  court,  we 
do  not  decide;  but  we  do  decide  that  the  supreme  court  will 
not  reverse  for  the  error  of  permitting  such  question  to  be  put 
and  answered,  where  the  answer  is  harmless;  nor  where, 
though  not  harmless,  no  motion  for  a  new  trial  on  account  of 
the  error  was  interposed:  See  City  of  Aurora  v.  Cobb^  21  Ind. 
492. 

In  the  case  of  CulberUon  v.  'Stardeyj  6  Blackf.  67,  Sullivan, 
J.,  says:  "  Nor  is  it  error  that  the  court  erroneously  overruled 
an  objection  to  a  leading  question,  unless  the  record  show 
that  the  opposite  party  was  injured  by  the  answer  of  the  wit- 
ness." See  alsa  Rodman  v.  -KeKy,  13  Ind.  377:  "  If  the  wit- 
ness did  not  give  the  answer  it  was  the  design  of  the  plaintiff 
to  draw  from  him,  the  defendant  has  no  reason  to  complain." 

The  judgment  below  is  reversed,  with  costs.  Cause  re- 
manded, etc. 
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Thkt  aks  Madb  Patablb:  HwU  v.  Standari^  77  Am.  Deo.  79,  and  note. 
The  principal  caae  is  oited  in  Cfrap  v.  State,  72  Ind.  581,  on  this  point. 

Coupon  Bonds,  Tbanbfer  Ain>  Nsootiabilitt  of:  See  Morris  CancU  Com' 
pony  V.  Fisher,  64  Am.  Dec.  423,  and  the  lengthy  note  thereto:  Clapp  v.  Cedar 
Co.,  68  Id.  678;  Rome  v.  Eome,  75  Id.  272.  In  Mouni  Vernon  v.  Homy,  59 
Ind.  667,  citing  the  principal  caae,  it  is  held  that  mnnicipal-aid  bonds  are 
pablio  secnrities  and  are  on  the  same  footing  as  bills  of  exohange. 

Ck)NSTiTunoNALnT  OF  Laws  Conferrino  on  Municipal  Cobpobaxioni 
Powsb  to  Subsobibb  to  Stock  in  aid  of  railroads:  See  Prtttyman  ▼.  ToMt" 
tpett,  71  Am.  Dec.  230;  and  cases  in  note.  On  the  point  that  snoh  laws  are 
constitational,  see  the  principal  case  cited  in  I/c^fayeUe  etc  i?.  B.  Co,  t.  Oei' 
yer,  34  Ind.  217;  8tUto  t.  ItidianapoUs,  55  Id.  524;  Hanson  t.  Vernon,  27  Iowa, 
81;  StmxiHT.  Suponiaen,  SO  Id.  80.  In  State  v.  Eaueer,  63  Ind.  174,  citing 
the  principal  case,  it  is  held  that  mnnicipal  corporations  cannot,  without  ex- 
press legislative  anthoritg^,  sabscribe  to  stock  in  aid  of  railroad,  and  issae 
bonds  therefor. 

Bbcttals  in  Munioipal-aid  BoNDa^  OoNaLnnvmH  oFt  Sat  Ok^  ▼• 
Cedar  Co,,  68  Am.  Dea  678. 
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to  OoKTRAor  BT  Mtthioipalitt  to  Revdeb  Aid  to  Raxxjuud  in  oon- 
ddaratiaa  of  &ot  that  nulroad  should  be  bnilt  in  a  Bpocified  manner,  a  sab> 
gta&tial  compliance  on  fhe  part  of  the  railroad  is  required:  Vbymia  ^  T.  B, 
R.O(KY,  L}/(m  C7o.,  6  Ner.  74,  oiting  the  principal  case. 

Oaubb  will  hot  bb  Bbvbbsed  oh  Afpbal  for  error  where  no  motion  for 
a  new  trial  on  aoooont  of  anch  ecror,  which  w>nmatfld  of  the  improper  admia- 
Bon  of  eYidenoe»  waa  inteipcsed:  ArIAt.  QWtU^  ISO  SL  299^  dting  the  prin- 
•toal  caae. 


Bbown  t;.  Sullivan. 
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tauMBT  S08B  Hov  Bboomb  Ezbodtob  db  Soh  Tobt  BT  DoflOf o  Mbbb  Afls  m 
KzBBVBn  Axn>  Ghabitt,  touching  the  property  of  a  deceaaed  perMm,  aoob 
aa  taldng  care  of  it^  feeding  gtock,  providing  for  children,  and  the  like;  bat 
to  oonstitate  him  anch,  his  intermeddling  with  tlie  goods  of  the  deceaaed 
mnst  be  an  illegal  intermeddling. 

FLAnfTZFF  IS  BHTnxjo)  to  Costs  Qbbbballt  dt  Amrav  MkiossR  Pbbkhi 
IB  BzaoDVOB  DB  SoB  ToBT,  if  he  recover  five  ddlaa  or  more  in  damagea. 

Action  against  defendant  to  charge  him  as  exeeator  cb  f  on 
forf.    The  opinion  states  the  facts. 

Horace  Heffreuj  for  the  appellant. 

Jofm  jET.  BuiUrj  for  the  appellee. 

By  Court,  Pebkinb,  J.  Elisha  Tarr^  as  administrator  of  the 
estate  of  William  Brown,  deceased,  sued  David  Snlliyan,  as 
executor  de  9on  tort  of  said  Brown's  estate,  laying  his  damages 
at  two  hundred  dollars.  Sullivan  answered  in  two  para- 
graphs:— 

1.  The  general  denial. 

"2.  Said  defendant,  for  further  answer  to  said  complaint, 
says  that  he  took  possession  of  said  property  at  the  request  of 
his  daughter,  who  was  the  widow  of  said  decedent,  merely  for 
the  purpose  of  taking  care  of  the  same,  and  that  he  took  proper 
care  thereof  doing  it  no  injury,  until  letters  of  administration 
were  taken  out  on  said  estate,  when  he  delivered  up  said  prop- 
erty to  the  plaintiff,  the  administrator  appointed,  so  soon  as 
he  was  authorized  to  receive  the  same,  which  is  the  taking 
and  conversion  complained  of  in  the  complaint. 

"  John  H.  Butler,  for  defendant*' 

The  court  overruled  a  demurrer  to  this  answer.  A  reply  in 
denial  was  then  filed.  Trial,  judgment  for  the  plaintiff  for 
less  than  fifty  hut  more  than  five  dollars.  Judgment  for  oosti 
in  iJEtvor  of  the  defendant 
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It  is  claimed  that  the  court  committed  two  errors: — 

1.  In  overruling  the  demurrer  to  the  second  paragraph  of 
the  answer;  2.  In  rendering  judgment  for  costs  against  the 
plaintiff. 

We  will  notice  these  two  points  in  their  order. 

Who,  then,  is  an  executor  de  8<m  tort  f  Our  statute  declares 
that, — 

^'Sec.  15.  Every  person  who  shall  unlawfully  intermeddle 
with  any  of  the  property  of  a  decedent  shall  be  chargeable  as 
an  executor  of  his  own  wrong,  and  shall  be  liable  to  an  action 
in  the  court  of  common  pleas,  or  any  other  court  of  competent 
jurisdiction,  by  any  creditor  or  other  person  interested  in  the 
estate  of  the  decedent  to  the  extent  of  the  damages  occasioned 
thereby,  and  shall  account  for  the  full  value  of  such  property, 
with  ten  per  centum  thereon,  and  may  be  examined  under 
oath  touching  such  intermeddling,  and  testimony  thus  elicited 
shall  not  be  thereafter  used  against  him  in  any  prosecution; 
and  such  person  may  also  be  attached  and  imprisoned  in  the 
discretion  of  the  court,  until  its  orders  in  the  premises  are 
complied  with;  and  no  debt  due  such  executor  from  the  de- 
cedent shall  be  deducted  firom  the  value  of  any  such  property/': 
2  Gavin  &  Hord,  488. 

The  intermeddling,  then,  with  the  goods  of  a  deceased  by  a 
living  person,  which  will  constitute  such  living  person  an  ex- 
ecutor de  son  tort,  must  be  an  illegal  intermeddling.  Was  the 
intermeddling  set  forth  in  the  second  paragraph  of  the  answer 
a  legal  or  illegal  one?  Fifteen  days  must  elapse,  and  a  greater 
number  may,  before  an  administrator  of  an  estate  can  be  ap- 
pointed: 2  Gavin  &  Hord,  485;  who  is  to  take  care  of  the 
estate  of  the  deceased  in  the  mean  time?  Will  the  taking  care 
of  it  constitute  a  person  an  executor  de  son  tortf  Toller  says: 
"But  there  are  many  acts  which  a  stranger  may  perform  with- 
out incurring  the  hazard  of  such  an  executorship;  such  as 
looking  up  the  goods;  directing  the  funeral  in  a  manner  suit- 
able to  the  estate  which  is  left,  and  defraying  the  expenses  of 
fiuch  funeral  himself  or  out  of  the  deceased's  effects;  making 
an  inventory  of  his  property;  advancing  money  to  pay  his  debts 
or  legacies;  feeding  his  cattle;  rei)airing  his  houses;  providing 
necessaries  for  his  children;  for  these  are  offices  of  kindness 
and  charity":  Toller  on  Executors,  p.  40.  Acts  of  kindness 
and  charity,  then,  may  be  performed  without  subjecting  the 
person  to  the  liability  of  an  executor  de  son  tort. 

According  to  the  second  paragraph  of  the  answer,  nothing 
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beyond  such  acta  was  done  in  thiB  case.  We  think  the  ruling 
on  the  demnner  was  right:  Bee  Reagan  y.  Long^  21  Ind.  264. 

We  think  the  judgment  for  cost  against  the  plaintiff  was 
wrong,  irrespective  of  the  question  whetiier  the  common  pleas 
had  jurisdiction  of  the  cause  by  virtue  of  its  character  as  a 
probate  court  The  action  sounded  in  tort  only  was  for  dam- 
ages solely,  and  the  plaintiff  recovered  over  five  dollars:  See 
2  Gavin  &  Hord,  p.  227,  sec.  898. 

The  judgment  as  to  costs  is  reversed,  with  costs,  with  instruc- 
tions to  render  judgment  below  against  the  defendant  for 
costs;  the  judgment  against  the  defendant  is  affirmed,  subject 
to  correction  as  to  costs  as  above  directed. 

The  judgment  is  accordingly  reversed  as  to  oosts^  and  af- 
firmed as  to  the  residue. 


EXM3DTOB8  DB  SoH  ToBT. — The  term  "ezeoator  de  mm  tori*'  hai  beea 
wionsly  defined,  bat  aU  the  definitions  are  in  effect  the  same,  a  snbetantially 
common  one  being  that  any  person  is  chargeable  as  an  ezeoator  de  mm  tort  (or 
of  his  own  wrong),  who  shaU  officioiisly  intermeddle  with  the  personal  prop- 
erty or  a&irs  of  a  deceased  person,  or  do  any  other  act  charaoteristio  of  the 
ofiice  of  an  ezeoator,  having  received  no  appointment  thereto:  1  Williams  on 
Execators,  296  [267L  7th  ed.;  Schooler  on  Execaton,  sec  184;  Johnmm  v. 
Duncan,  14  Am.  Dec.  404;  Oivena  v.  Higghu,  17  Id.  142;  MeMorhe  v.  Storeg, 
84  Id.  374;  Bcdky  y.  JTOler,  U  Id.  47;  HtMeU  y.  Fogartie,  45  Id.  775;  Emarp 
V.  Berry,  61  Id.  622;  Boom  v.  Parker,  12  Goon.  213;  BemieU  v.  Ivea,  30  Id. 
329;  ITifaon  V.  JTiMtem,  4  Harr.  (Del)  168;  FFt^^  v.  2Viie<^  12  Ga.  588;  Bcmon' 
V.  Barney,  38  Id.  264;  Wilson  v.  Dame,  37  Ind.  141;  Brcwn  v.  Durbin,  6 
J.  J.  Marsh.  170;  Gentry  v.  Jonee,  6  Id.  148;  WhUe  v.  Mann,  26  Me.  361;  Lee 
V.  Oase^  58  Id.  435;  WiOHmmy.  FTOgottm,  48  Miss.  38;  Leach r.PitUlmrg,  15 
N.  U.  137;  ScovOie  v.  Poet,  3  Edw.  Ch.  203;  CrinUdon  v.  WUeon,  1  Browne 
(Fk),  361;  Stwrdivanl  v.  Davie,  0  Ired.  366;  HoweQ  v.  SmUh,  2  McCord,  516. 
This  term,  it  wiU  be  seen,  ib  not  apt  in  that  persons  are  designated  as  execa- 
tors who  interfere  with  iatestate  as  weU  as  testate  estates.  In  some  states, 
inclnding  Arkansas,  Kansas,  New  York,  and  Texas,  the  office  of  exeoator  de 
eon  tort  ie  not  connstentwith  nor  reopgnised  by  the  laws:  See  S^iet  v.  Wither^ 
ington,  17  Ark.  129;  Fob  v.  Van  Norman,  11  Kan.  214;  F^eld  v.  Oibeon,  20 
Hon,  274;  Aneley  v.  Baier,  65  Am.  Dec.  136  (Tex.). 

No  intermeddling  with  the  lands  of  the  deceased  wfll  render  a  person  liable 
as  execator  de  eon  tort,  for  any  injury  to  the  realty  is  considered  generally  as 
a  wrong  to  the  heir  or  devisee:  King  v.  Lyman,  1  Boot,  104;  MUebeU  v.  Luni, 
4  Mass.  654;  Naee  v.  Van  Steearingen,  7  Seig.  k  R.  196. 

IVbai  Aele  ConetUvte  Pereon  EaatcMar  de  Son  rort— While  the  modem  rale 
generally  is,  that  it  is  only  the  wrongfal  or  tortioas  intermeddler  withoat 
daim  or  color  of  title,  whom  the  law  charges  with  the  liabilities  of  an  execa- 
tor cie  son  tort,  the  earlier  cases  show  that  very  slight  circamstances  of  inter- 
meddling were  at  first  considered  enoogh  to  oonstitate  a  person  sach  execator. 
Thas  in  OerreU  v.  Oarpenier,  Dyer,  166  b,  note,  it  was  held  that  the  milking 
of  cows  by  the  widow  of  deceased  woold  render  her  liable.  So  woald  an 
execatonhip  de  eon  tort  resalt  from  the  act  of  taking  a  bible  or  bedstead  of 
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the  dMeued:  SMkC*  CaaCf  Nqy,  W;  sm  alio  Wflliaiiis  on  Ezeeaton,  297 
[258].    InNortiiGhuM»l2]iA»  itTVMlatdyhddthatthBmeroactof  taki^ 
lenioii  of  deoedenf  0  goodi  would  noder  the  wrong-doer  liable  as  ezecator  de 
son  tori  ai  far  aa  respects  creditoTB:  Ourrie  ▼.  Chtrriet  90  K.  O.  553;  and  see 
Glenn  y.  Simth,  20  Am.  Dec  452. 

In  OweoM  ▼.  HigghiB^  17  Am.  Deo.  742;  and  Bmery  ▼.  Berrjf^  61  Id.  622,  it 
is  held  that  to  constitate  an  ezeoatorship  de  otm  tort,  there  most  be  acts 
eyindDg  a  olaim  of  right  to  control  or  dispose  of  effects  of  the  deceased  with- 
out any  real  authority.  There  most  be  a  possession,  oocapation,  or  disposi- 
tion of  the  effects  of  the  decedent:  BaSy  ▼.  JUiUer,  44  Id.  47.  Using,  or 
giving  away,  or  selling  any  of  decedent's  goods  will  constitate  one  an  execator 
demmiori:  J^eouTs Coje,  5 Coke.  33 b;  Pagei  y.  Priest,  2TermBep.97;  Leaek 
T.  Pittsbmy,  15  N.  H.  139;  so  will  the  taking  of  goods  to  satisfy  one's  own 
debt:  Glenn  v.  Smiih,  20  Am.  Dea  452;  Hardjf  v.  Thomas,  57  Id.  152;  ooUeot- 
ing  money  due  the  decedent^  and  paying  his  debts  therewith:  Gisens  ▼.  Big^ 
gins,  17  Id.  742;  the  taking  by  the  widow  of  decedent  of  more  apparel  than 
she  is  entitled  to:  Stokes  ▼.  Porter,  Dyer,  166  b;  or  the  oontinnanoe  in  posses- 
sion of  her  deceased  hnsband's  goods,  and  nse  of  them  as  her  own:  Hawkins 
T.  Johnson,  4  Blackf.  21.  living  in  the  house,  and  carrying  on  the  trade  of 
the  deceased  (a  victaaller),  was  held  a  sufficient  intermeddling:  Hooper  ▼. 
SwnmerseU,  Wight,  16.  Where  the  deceased  gave  to  the  person  in  whose 
honse  he  died  certain  of  his  property,  it  was  held  that  the  donee,  by  reoeiT- 
Ing  and  using  it;  became  an  ezecator  de  son  tori:  Gleatony,  Lewis,  24 Qa.  5200. 
Where  a  servant  or  agent  of  another  knowingly  meddles  with  the  decedents 
property,  he  will  be  liable,  and  if  he  acted  at  his  principal's  direotian,  both 
win  be  held  accountable:  Sharland  ▼.  MUdon,  5  Hare,  468;  Turner  v.  ChiH 
17  Am.  Dec.  555.  One  baring  or  taking  property  of  the  deceased  in  his  pos- 
session, under  color  of  a  fraudolent  gift  or  sale  from  him,  is  an  executor  ds 
son  tort:  Norjleet  v.  Itiddids,  22  Id.  717;  Tucker  t.  WiUiams,  31  Id.  561;  Me- 
Morine  r.  Storey,  34  Id.  374;  Hopkins  v.  Toums,  39  Id.  497;  BaUy  ▼.  JItSbv 
44  Id.  47;  Simonton  ▼.  McLane,  25  Ala.  353;  AUen  ▼.  KtmbaO,  15  Me.  116; 
Sturdioant  ▼.  Daieis,  9  Ired.  365;  but  see  post  under  the  next  head.  The  ad- 
ministrator of  a  fraudulent  assignee  is  liable  as  an  executor  de  son  tort  to  the 
creditor  of  a  deceased  debtor,  by  whom  the  assignment  was  made:  MeMoHne 
T.  Storey,  84  Id.  374.  A  widow  taking  and  using  a  horse  belonging  to  her 
deceased  husband,  and  negligently  losing  it^  thereby  constitutes  herself  an 
executrix  de  son  tort  One  who  talLes  a  note,  good  and  collectible  at  the  time 
of  the  owner's  death,  and  holds  it  afterwards  as  executor  in  his  own  wrong, 
and  neglects  to  collect  it  until  the  maker  becomes  insolvent,  is  liable  to  the 
administrator  for  its  amount:  Hoot  v.  Geiger,  97  Mass.  178.  A  partner  med- 
dling with  the  assets  of  the  partnership  after  the  death  of  one  of  the  firm  is 
liable  to  account  to  the  surviving  partner,  and  cannot  therefore  be  regarded 
as  an  executor  de  son  tort  of  the  deceased  partner:  Hunt  v.  Drone,  32  Miss. 
243. 

What  Acts  wiU  not  Constitute  One  Ehoeeutor  de  Son  Tort,  —Offices  msraly 
of  kindness  or  charity  are  not  such  an  intermeddling  as  will  constitate  one 
an  executor  de  son  tort:  Emery  ▼.  Berry,  61  Am.  Dec  622;  Ansley  r.  Baker, 
65  Id.  136.  Among  such  acts  has  been  held  that  of  locldng  up  the  goods 
of  the  deceased  for  safe-keeping:  Gienn  ▼.  Smith,  20  Id.  452;  for  where  one 
happens  to  be  left  in  charge  of  a  dead  person's  goods,  he  may  keep  them 
until  he  can  lawfully  discharge  himself  without  incurring  the  responsibilitiss 
of  such  an  executorship:  Cfraoes  ▼.  Page,  17  Ma  91.  Especially  where  such 
person  was  the  widow  of  the  deceased:  Ward  v.  BceSU  44  Am.  Deo.  i79«  %ci 
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hear  vae  of  it  will  not  impose  on  her  the  obligations  of  snch  execntoraliip 
when  she  has  yoang  diUdren  dependent  npon  her,  whom  she  mnst  maintain: 
ChaneUerr,  Domiflon,  6 Black!  867;  MeCkf^T.  Paine,  68  Ind.  327;  CraahinY. 
Babar,  8  Mob  437.  So  an  exeeatonhip  de  mm  tori  does  not  arise  beoaose  one 
azxaages  for  the  fuural  of  the  deceased,  and  defrays  the  expenses  thereof 
oat  of  the  effects  of  the  deceased,  provided  the  sum  devoted  to  the  foneral  be 
not  nnieasonable,  considering  the  valne  of  the  estate:  Camden  v.  Fletcher,  4 
Mees.  ft  W.  378;  Sarri$on  v,  Rouieif,  4  Ves.  216;  WoiffnerY.  Ryan,  19  Ma 
196;  Baton  ▼•  Parker,  12  Conn.  212.  Legal  andproper  acts  by  an  execntor  de  mm 
tort,  in  discharging  debts  which  are  binding  to  their  fall  extent  npon  the  estate^ 
may  be  held  good  against  the  proper  representatiye  of  the  estate,  especially 
where  done  honestly  and  in  good  fiuth:  Parker  ▼.  Kettt  Ld.  Baym.  661 ;  Chaye" 
hrookY.FoaB,Vlawd.282;PetersY.Leader,4:jIj.J,(i,B.673.  Paying  debts  of 
the  deceased  with  one*s  own  money  will  not  render  him  liable  as  an  execntor  de 
eon  tort:  Carter  y.  BMine,  8  Rich.  29.  One  having  colorable  aathority  to  hold, 
take,  or  deal  with  the  property  of  the  decedent,  does  not,  by  so  dohxg,  become 
anexecntorcfosontori.*  See  the  note  to  Turner  y.  Child,  17  Am.  Dec.  666,  review- 
ing the  esses  on  this  point;  and  see  Jdhneton  v.  Duncan,  14  Id.  64;  Ward  v. 
^e«tt/,44Id.  478;  Z>eM/«-v.iUtoaft2»,  6  AU.  31;  C/auMen  v.i4/mH^ 
224;  SndthY.  Pofier,  36  Me.  287.  An  act  for  which  an  agent  is  liable  to  the 
proper  representative  will  not  constitnte  him  execntor  de  eon  torL'  Turner  v. 
CkUd,  17  Id.  656.  Acts  done  by  virtae  of  an  agency  which  is  revoked  by 
death,  which  revocation,  however,  is  not  broaght  to  tiie  notice  or  knowledge 
of  the  agent  nntil  after  the  act,  will  not  constitate  an  execatorship  de  eon  tort 
As  where  a  wife  holding  her  husband's  money  for  the  payment  of  his  debts 
while  he  was  afaroad,  before  receiving  knowledge  of  his  death,  expends  it  all 
for  the  maintenance  of  the  family:  Brown  v.  BenigJd,  23  Am.  Dec  273;  or 
where  an  agent,  before  hearing  of  his  principal's  death,  collects  debts  in  the 
coarse  of  bnsinoss  for  the  principal:  Turner  v.  Child,  17  Id.  566.  An  agent 
is  not  liable  as  an  execntor  de  eon  tort  where,  after  death  of  the  principal,  he 
pays  aaerdsr  drawn  on  him  for  funds  in  his  hands,  where  snch  order  amounted 
to  a  spectfio  appropriation  of  the  funds  in  his  hands  to  the  demand:  Debeeee 
Y.  Naipkr,  10  Id.  668.  A  snbagent  becomes  an  executor  de  eon  tort  if  he  con- 
tinues to  act  after  the  principal's  death,  and  after  notice  from  the  agent  that 
by  reason  thereof  the  sgsncy  is  at  an  end:  Turner  v.  ChUd,  17  Id.  666;  but 
not  merely  because  he  is  such  snbagent,  dealing  with  the  property  of  the 
deceased  at  the  instruction  of  his  principal:  CHeene  v.  Higgme,  17  Id.  742. 
Thus,  one  taking  possession  of  property  merely  to  care  for  it,  at  the  request 
of  the  widow,  b  not  an  executor  de  eon  tort'  Leach  v.  Prf^beter,  36  Ind.  418; 
Bor  where  he  seUs  perishable  property,  if  he  account  for  the  sale:  Perkine  v. 
Ladd,  114  Mass.  423;  S.  C,  19  Am.  Rep.  674,  both  citing  the  principal  case. 
A  vohmtscy  conveyance  of  property  during  the  donor's  lifetime  to  one  whe 
in  torn  tranafiBrs  i^  cannot  be  made  the  basis  of  a  suit  against  the  transferee 
as  execntor  de  Son  tort'  MorrUl  v.  Morrill,  13  Me.  416;  nor  can  transfers  by 
way  of  security,  which  ace  unimpeachable  as  in  fraud  of  creditors:  0*Re8y  t. 
Heniredm,  2  Smedes  k  M.  388;  (Tomer  v.  Lylee,  36  Miss.  176. 

It  baa  been  held  that  one  becomes  an  executor  de  eon  tort  by  taking  out  let- 
ters under  a  Toid  or  voidable  grants  his  liability  then  being  that  of  an  officer 
de  facto:  Bradieif  r.  CommonwecOih^  31  Pa.  St  622;  Danumth  v.  Elo<i,  29 
Mieh.  290s  and  see  irtitons  v.  JQeman,  26  Hun,  866. 

LUbOit^t^  Muemtor  de  Son  Tort,  OeneraOy  .—The  effiact  of  becoming  an 
eoDecutoriicjofilort  is  to  render  the  party  Uable  to  an  action  bytheri^tfol 
eoDeoutor  at  administrator,  or  even  by  a  creditor  or  legatee  of  the  deceasadi 
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tflder  y.  LiUler,  16  Iowa,  65;  Screven ▼.  Boehoki,  16  Am.  Dec  664;  ChUkrw, 
Janes,  86  Ind.  342;  ffa$uford  v.  EBot,  9  Leigh,  79;  but  he  oamiot  be  cited  to 
aooount  before  the  probate  oonrt:  Power^a  Bsiate,  14  Fhila.  289;  PeeMs  Ap- 
peal,  15  Serg.  k  R.  41;  Stockton  v.  WHacm,  3  Penr.  k  W.  129.  In  Parley  t. 
Farkif,  1  McCord  Ch.  506,  it  is  said  that  a  proceeding  against  an  ezeontor  dt 
eon  tort  in  equity  will  not  be  recognized,  except  where  there  is  no  remedy  at 
law,  though  in  Screoen  ▼.  Boelvakh,  16  Am.  Dec  66  i,  it  is  held  that  an  execu- 
tor de  eon  tori  is  liable  both  in  equity  and  at  law  at  one  time. 

In  an  action  by  the  creditor,  the  common-law  practice  was  that  the  defend- 
ant shoold  be  sned  as  exeoator,  on  the  theory,  though  it  be  a  fiotian,  that  the 
creditor  had  been  led  to  believe  the  deceased  had  made  a  will  which  had  not 
yet  been  proved,  and  that  the  defendant  was  the  named  executor:  Comlter^e 
Caee,  5  Coke,  31  a;  Prinee  ▼.  Boweon,  1  Mod.  206;  Brown  t.  Duridn,  5  J.  J. 
Marsh.  170;  Buekmineter  t.  Ingham,  Brayt.  116;  PleaeanU  t.  Olaeeoods,  1 
Smedes  A;  M.  Ch.  17;  Oregoryy,  Forreetor,  1  McCord  Ch.  318;  Stockton  ▼. 
WiXeon,  3  Pa.  129;  or  as  was  said  in  Anel^  ▼.  Baker,  65  Am.  Dec.  137,  that 
this  might  be  regarded  as  indicia  that  the  party  interfering  was  the  repre- 
sentative of  the  deceased.  Upon  this  fiction  the  pleadings  were  conducted 
in  most  of  the  older  cases,  and  if  the  person  sued  pleaded  ne  ungues  executor, 
on  proof  of  the  acta  constituting  him  executor  de  son  tort,  judgment  would 
be  given  against  him,  and  he  would  be  liable  for  the  debt  de  bonis  proprUs,  the 
same  as  any  other  executor:  CampbeUY,  Booth,  7  Cow.  64;  BubbeUY,  Fogar- 
Ue,  45  Am.  Dec  775;  Peters  v.  Bredmridge,  2  Cranbh  C.  C.  518;  Behbin's 
Case,  Noy,  69;  while  if  he  alleged  plene  administramt,  he  was  chargeable  only 
for  assets  which  had  come  to  his  hands,  and  might  relieve  himself  by  show- 
ing payments  to  other  creditors  or  to  the  rightful  administrator  or  executor: 
Hooper  v.  SwnmerseU,  Wightw.  21;  Ayre  v.  Ayre,  1  Ch.  Cas.  Ch.  33.  And 
And  see  OUnn  ▼.  SnMh,  20  Am.  Dec  452;  Bealey  v.  MiOar,  44  Id.  47;  Jfor* 
rieon  v.  SmUh,  Busb.  399. 

While  the  above  principles  are  recognised  in  the  early  American  easos, 
modem  legislation  has  done  considerable  toward  reducing  the  early  liability 
of  executors  de  son  tort,  so  that  it  is  now  held  if  they  are  liable  to  actions  by 
creditors  and  others  than  the  true  executor  or  administrator  at  all,  it  bb  only 
for  the  property  taken,  and  to  the  extent  of  the  actual  damage:  McKaaie  v. 
Pendleton,  1  Bush.  164;  McOonneU  v.  MeOonnell,  94  HL  295;  Elder  v.  LStOer, 
15  Iowa,  65;  MUcheU  v.  Lunt,  4  Mass.  654;  EUl  v.  ffendenon,  13  Smedes  ft 
^I.  688;  Leach  v.  Bouse,  1  Bailey,  42;  Kinard  v.  Yornig,  2  Bich.  Eq.  247; 
Oooib  v.  Sanders,  15  Rich.  L.  63.  The  action  by  the  rightful  administrator  or 
executor  is  usually  in  tort  as  for  a  conversion  of  the  property:  MamoeU  t. 
Briggs,  17  Vt.  176;  but  if  the  act  resulted  in  a  benefit^  as  in  selling  to  advan- 
tage, the  administrator  or  executor  may  waive  the  tort  and  sue  in  assumpeU 
for  the  proceeds:  Upchurch  v.  Noswortkg,  15  Ala.  705.  In  an  action  agunst 
an  executor  de  son  tort,  it  is  held  that  if  the  estate  with  which  he  has  inter- 
meddled is  insolvent,  it  is  no  defense  that  he  has  paid  debts,  even  to  double 
the  amount  by  him  received:  Neal  v.  Baker,  2  K.  H.  477. 

An  executor  de  son  tort  maj  prove  claims  against  the  estate  for  sums  paid 
out  by  him  while  acting  in  that  capacity,  and  may  demand  payment  ratably 
with  other  creditors:  Hardy  v.  Thomas,  57  Am.  Dec  152.  He  may,  when ' 
sued,  show  in  mitigation  of  damages,  pajrments  made  by  him,  of  debts  of  the 
estate,  which  the  lawful  executor  or  administrator  would  have  been  bound  to 
make:  Beagan  v.  Long,  21  Ind.  264;  Tobey  v.  MiUer,  54  Mc  480;  Saam  v. 
Baam,  4  Watts,  432.  But  sec  Glenn  v.  Smith,  20  Am.  Dec  452.  It  mnsi 
however,  appear,  if  he  makes  such  defense,  that  he  has  applied  the  assets  M 
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Amj  oonld  lawfully  liaye  been  applied  by  tiie  rightful  ezeoator,  and  if  it  ap- 
pear that  lie  has  paid  debts  not  entitled  to  pref erenoe,  leaving  preferred  claima 
«npaid,howiUbeUabletoothercrediton:  6^T.Zemfe,82MiBS.909.  Whe^ 
■■ed  in  trover,  it  haa  been  held  that  he  cannot  show,  in  mitigation  of  dam- 
ages^ payment  of  debts  to  the  yalne  of  goods  still  in  hii  possession,  nor  be 
permitted  to  retain  them  in  satisfaction  of  his  own  debt:  Hardy  y.  Thomagp 
ff7Am.I>ea  162;  Cnamr,  Smith,  20  Id.  4fi2;  bat  see  conlra.'  Dondr,  Fmdk, 
S5Qa.087;  WeA r.  OOlm,  9 Utm.  74. 

An  ezeoator  de  son  tori  can  give  to  a  third  person  no  l^gal  control  of  the 
property  of  the  deceased:  Wyi^  v.  Gng,  Ga.  Bee.  pt.  2,  7.  Thns  a  por- 
cbasefrom  an  executor  de  mm  tort  confers  no  better  title  than  the  vendor  hadi 
€hrjpenier  v.  (Mng,  20  Ala.  587;  bat  it  is  held  that  the  purchaser  in  good  faith 
acquires  a  possession,  or  right  of  posMssion,  which  he  may  defend  against 
•very  one  bat  the  proper  representatives  of  the  decedent,  and  of  which  he  can 
be  deprived  only  by  suit:  IFoo{/bdb  v.  SuBhan,  66  Am.  Dec  S06.  It  has 
been  held  that  a  poxchaser  could  defend  by  showing  part  payment  to  the  reg- 
ular administrator,  and  the  giving  of  a  note  for  the  balance:  JTbdbseff  v. 
Tomg,  60  Md.  663. 

An  infant  cannot  be  held  liable  as  an  executor  de  son  tort'  BaOey  v.  IHUerp 
44  Am.  Dec  47.  Where  a  married  woman  wrongfully  diBposed  of  the  effects 
el  deceased,  it  was  held  that  the  administrator  had  a  joint  action  against  both 
tiie  woman  and  her  husband:  Shaw  v.  HalShan,  46  Vt  889;  S.  O.,  14  Am. 
Bep.628. 

LtabUky  pf  Bncutor  or  Adminktrator  for  hi$  Oum  Acta  htfore  QuaJl^fynig,  — 
Bsecutors  will  not  generally  be  liable  as  executors  de  eon  tort  tor  acts  dons 
prior  to  probate,  or  appointment  by  the  probate  court,  it  being  generally  held, 
both  in  England  and  the  United  States,  that  the  appointment  as  executor  re- 
lates back  and  ratifies  his  prior  and  otherwise  valid  acts:  Wooley  v.  Cflarit,  6 
Bam.  k  Aid.  745;  Whitehead  v.  Taylor,  10  Ad.  ft  R  210;  BeUingerY.  Ford, 
21  Barb.  811;  Brown  v.  Leaieiti,  26  V.  H.  493;  Stoditon  v.  WUeon,  3  Pa.  St. 
180;  Johne  v.  Johne,  1  McCord,  132;  and  so  it  is  held  that  on  the  grant  of 
letters  an  administrator's  authority  will  relate  back  so  as  to  ratify  acts  which 
would  have  been  valid  had  he  been  the  ri^tful  administrator:  Bmery  v. 
Berry,  61  Am.  Dec  622;  ShiSaber  v.  Wymam,  15  Mass.  322;  Ahford  v.  Mareh, 
12  idlen,  603;  Moffnerr.  Ryan,  19  Mo.  196;  Andrew  v.  OaUieon,  19  Id.  826f 
BelUnger  v.  Ford,  21  Barb.  811;  Prieet  v.  Walkhu,  2  Hill,  225;  BaUoonY. 
Overadxr,  8  Johns.  126;  Outlaw  v.  Farmer,  71  K.  0. 35;  although  it  has  been 
held  that  taking  administration  subsequent  to  suit  is  no  defense  thereto: 
Oreem  v.  Dewit,  1  Boot,  183.  It  is  no  defense  to  an  action  by  a  creditor  that 
rinoe  the  commencement  of  the  action  a  regular  executor  has  been  ap- 
pomted,  if  it  does  not  appear  that  the  exeoutor  de  eon  tort  has  delivered  the 
assets  to  the  exeoutor,  or  has  expended  them  in  paying  debts.  It  has  been 
held  to  be  no  objection  to  his  appointment  and  qualification  as  exeoutor  and 
administrator  that  he  is  an  executor  de  eon  tort:  Bingham  v.  Orenehaw,  34 
AIa.683;  CbmocAofiv.  il&raton«,T.  U.  P.Charlt.196.  But  a  person  cannot^ 
merely  because  he  has  intermeddled,  be  compelled  to  take  out  letters  of  ad- 
Bunistration:  AeberleyY.  Oldham,  1  Fhillim.  248.  Intermeddling  after  will  is 
proved,  or  administration  granted,  will  not  render  the  wrong-doer  liable  as 
an  exeoutor  de  eon  tort:  McMorine  v.  Storey,  81  Am.  Dec  87ii 
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Voast  "WILL  Pbxsums  that  OmoEB  sas  PsBiOBiaD  HD  DcTT. — So  held 
when  the  record  ie  silent  as  to  whether  a  constable  gave  due  notice  of  • 
sale,  by  advertising  it  as  required,  or  not. 

Pazlubb  of  Justicb  lasunra  Sboond  Bxboutiok  to  Afpxnd  Copt  or  Ba- 
TUBH  TO  FutffT  ExaouTiON,  which  had  been  retnmed  unsatisfied  by 
reason  of  failure  of  sale  after  levy,  for  want  of  bidders,  will  not  rendflr 
the  second  execntion  void,  but  only  voidable,  and  it  might  be  set  asida 
on  motion  before  the  Jvstioe;  bat  if  no  saoh  motiaii  was  made,  all  acta 
dene  nndar  it  will  be  valid. 

Replevin.    The  opinion  states  the  IbmUl 

Walter  Marchj  for  the  appellant. 

C.  E.  Shipley  and  A.  Kilgorej  for  the  appellee. 

By  Court,  Davibon,  J.  This  was  replevin  by  the  appellee^ 
who  was  the  plaintiff,  against  Colbertson,  commenced  before  a 
justice  of  the  peace,  for  the  recovery  of  a  dun  colt.  The  plain- 
tiff claimed  title  under  a  constable's  sale,  by  virtue  of  an  exe- 
cution issued  upon  a  judgment,  in  which  he  was  plaintiff  and 
Culbertson  was  defendant.  The  justice  gave  judgment  in 
favor  of  the  plaintiff  for  twenty-ffve  dollars,  and  tiie  defendant 
appealed. 

In  the  common  pleas,  the  issues  were  tried  by  the  court, 
who  found  for  the  plaintiff  thgrty  dollars.  Motion  for  a  new 
trial  overruled,  and  judgment. 

The  evidence  shows  that  MilhoUin,  the  preeent  plaintiff,  on 
January  23,  1860,  recovered  a  judgment  against  Culbertson 
before  a  justice  of  the  peace,  for  $3.88,  and  that  on  the  3d  of 
July  then  next  following,  an  execution  was  thereon  issued, 
upon  which  the  constable,  on  the  1st  of  January,  1861,  made 
a  return  as  follows: — 

'^  This  writ  came  to  hand  July  8, 1860.  By  virtue  of  said 
writ,  I  levied  on  one  shovel  plow  and  one  cane-mill,  and  offered 
the  same  for  sale  on  July  14, 1860,  and  there  was  no  sale  for 
want  of  bidders.  Service,  25  cents;  mileage,  70  cents;  ad- 
vertising, 30  cents;  return,  10  cents;  the  whole,  1  dollar  and  85 
cents.  Henson  Lines,  Constable." 

After  this,  on  January  4, 1861,  another  execution  was  issued 
on  said  judgment,  upon  which  the  constable  made  the  follow- 
ing return: — 

"  This  writ  came  to  hand  January  17, 1861.  By  virtue  of 
this  writ,  I  levied  on  one  dun  colt.    Advertised  for  sale 
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February  1, 1861;  offered  for  sale  February  11, 1861,  and  sold 
to  Nathan  Milbollin  for  9  dollars  and  60  cents. 

''Henbon  Lines,  Constable." 

The  evidence  further  showi  that  the  plaintiff,  upon  the  ser- 
vice of  the  first  execution,  gave  up  the  plow  and  cane-mill  to 
the  constable,  who  levied  on,  advertised,  and  offered  the  same 
for  sale;  and  there  bef":g  no  sale,  for  want  of  bidders,  he  left 
the  property  on  the  pi^^nises  of  the  defendant,  where  it  has 
remained  near  his  residence  ever  since.  It  also  appears  that 
when  the  colt  was  levied  on,  the  defendant  was  absent  from 
home,  and  that  at  the  time  of  the  last  levy  the  plow  and  cane- 
mill  were  both  on  the  dafdsdant's  premises,  of  which  the  con- 
stable was  notified. 

The  appellant  contends  that,  there  being  in  the  record  no 
evidence  that  the  requisite  notice  of  the  sale  of  the  property 
was  given  by  the  constable,  the  sale  was  invalid.  This  posi- 
tion is  untenable.  TLe  xeoord  being  silent  as  to  whether  the 
constable  did  or  not  advertise  the  sale,  he  will  be  presumed  to 
have  done  his  duty:  Mercer  y.  Doe^  6  Ind.  80. 

Again,  it  is  insisted  that  the  second  execution, — the  justice 
having  failed  to  append  to  it  a  copy  of  the  return  made  on 
the  first, — was  a  nullity.  The  statute  required  the  justice  to 
append  such  copy:  2  B.  S.  (Gavin  &  Hord),  p.  602,  sec.  80. 
But  his  fedlure,  in  this  instance,  to  do  so  rendered  the  execu- 
tion voidable  merely,  but  not  void.  And  being  thus  voidable 
might  have  been  set  aside  on  motion  before  the  justice;  but 
no  such  motion  having  been  made,  '^all  acts  done  under  it  are 
valid":  Doe  v.  DutUm,  2  Ind.  309. 

Various  other  points,  relative  to  the  rulings  of  the  court,  are 
made  by  the  appellaiit.  These  we  do  not  deem  it  material  to 
notice;  because,  in  looking  into  the  whole  record,  we  are  of 
opinion  that  the  finding  and  judgment  are  right  on  the  evi- 
dence: 2  R.  8.  (Gavin  &  Hord),  p.  122,  sec.  101. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

OmoKB  n  Fbuuvid  to  hays  Pibjobmid  wm  Dutt:  Wood  t.  Ohapk^ 
e7  Am.  Dm.  73^  note. 

Tub  PsmoiiFAL  oasb  n  oixsd  in  State  r.  Forrjf^  64  Ind.  864^  m  an  aailior- 
ifcjr  Bhowing  the  pofww  of  oonrto  orer  their  execatiom;  in  £gbert  t.  JforeeTf 
«l  Ind.  310^  end  Jlor*  T.  iSfldom,  67  Id.  216^  to  the  point  that  inegnleritiee 
in  exeeatione  ere  ereilable  calj  et  the  m«*«^nAo  of  the  defendant^  end  if  he 
weiree  them  hf  fulaie  to  chjeo^  the  prooendingi  eennoi  be  oolletonUj  el- 
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tv  IxvujKA^  Of  AonoK  AOAnrar  Coumtt  Tsbasubib  ahd  ho  Suxann  te 
recover  money  due  the  itate^  the  auditor,  and  not  the  treaenrer  of  atai^ 
■hoold  be  relator. 

Drar  ov  QnxoxAL  Bokd^  dt  Body  op  Whiob  Cxbtaik  Namxs  asm  Ik- 
aiBTKD  AS  Obuoobs,  if  afterwarda  signed  by  only  part  of  the  peraoD» 
whoM  names  so  appear,  will  not  beoome  bincling  upon  them  nntil  it  is 
eocaonted  by  all,  on  the  ground  that  the  presentatum  of  saoh  bond,  as 
prepared,  to  saoh  persons  (named  in  it)  as  signed  it»  amoonted  to  a 
representation  that  all  the  persons  named  in  it  would  sign  it  before 
its  delivery. 

Whin' Db AFT  or  Official  Bons^  nr  Bodt  ov  WmoH  OiBTADr  KAim 
ABM  Ikskbted  A8  Oblioobs,  is  presented  to  one  of  saoh  persons  for  his 
signatare  by  the  principal  in  the  bond,  and  saoh  person  signs  it^  there 
being  several  signatares  attached  to  it  already,  and  it  afterwards  appears^ 
from  some  cause,  that  the  bond  is  not  binding  on  some  or  any  of  the  per« 
sons  whose  names  preceded  his,  it  should  be  held  not  binding  upon  him, 
unless  it  be  shown  that  he  had  knowledge  of  its  invalidity  as  to  the  others 
at  the  time  he  signed  it. 

Whzbb  Dbait  ov  OniGiAL  BovD  n  Pbbsbbtbd  bt  Pbihgifal  m  I* 
TO  Sevxbal  Pebsonb,  and  their  signatures  as  sureties  for  him  are  so> 
licited  by  him,  and  he  represents  to  them  severally  that  before  its  de- 
livery he  will  procure  the  signatures  of  a  certain  number  of  other 
as  sureties,  or  of  certain  named  persons,  and  some  of  them  are  ii 
by  such  representations  to  sign  it,  and  others  sign  it  upon  oondition  that 
such  other  signatures  shall  be  procured,  and  such  otiier  signatares  are 
not  procured,  these  several  classes  of  persons,  in  defense  to  an  aotioB 
upon  such  bond,  may  show  these  &ots. 

QmozAL  BoHD  07  CouNTT  Tbxasubxb  Mxrsr,  nr  Ibdzaita,  bi  Affbovbd 
AUD  AooiFTED  by  the  board  of  commissioners  of  the  oounty,  and  if  sueb 
board  appoints  no  person  as  agent  to  procure  ita  due  execution,  and  ok, 
ita  presentation  institutes  no  examination  into  the  mode  of  its  execution, 
or  the  sufficiency  thereof,  it  is  reasonable  to  assume  that  such  board  ao- 
oepted  it  upon  tiie  faith  of  the  fair  dealing  of  the  principal  in  procuring 
its  execution,  and  thus  far  at  least  adopted  his  acts  as  their  own,  and  as 
a  substitute  for  the  inquiry  they  should  have  instituted  on  its  presentation 
lor  their  approvaL 

Action  against  sureties  on  an  official  bond.  Theopinioa 
states  the  fieu^ts. 

L.  Barbour  J  J,  D.  Howlandj  and  Hanna  and  Quick^  for  tba 
appellants. 

Ck(n'ge  Holland  and  C.  C.  BinkUy^  for  the  appeUeea. 

By  Court,  Hanna,  J.  The  state  on  relation  of  Harvey,  state 
treasurer,  brought  an  action  on  the  bond  of  Batzner,  county 
treasurer  of  Franklin  county,  for  deMcation.    Default  as  to 
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Batmer;  appearance  for  the  sureties.    Demurrer  to  the  com- 
plaint  for  the  following  reasons: — 

1.  That  the  plaintiff  has  no  capacity  to  sue. 

2.  Defect  of  parties  plaintiff,  in  this,  that  the  auditor  of  stat^ 
Is  the  only  officer  having  legal  capacity  to  sue. 

8.  The  complaint  does  not  contain  fSacts  sufficient  to  consti- 
tute a  good  cause  of  action. 

These  appellants  also  file  a  separate  demurrer  to  each  of 
the  three  paragraphs  of  the  complaint  Demurrer  sustained 
to  the  first  and  overruled  as  to  the  other  paragraphs.  Answers 
by  all  the  defendants  separately  or  together,  amounting  to 
fioti  est  factum.  Reply:  General  denial;  trial  by  the  court; 
finding  against  all  the  sureties  but  one  Grinkmier.  Motion 
for  a  new  trial  overruled,  and  judgment  on  the  finding  for 
over  twenty-five  thousand  dollars,  and  this  appeal  prosecuted 
to  reverse  that  judgment. 

The  reasons  for  a  new  trial  are: — 

1.  The  court  erred  in  overruUng  the  demurrer  to  oomplainl 

2.  The  judgment  is  contrary  to  the  evidence. 
8.  The  judgment  is  contrary  to  law. 

4.  The  judgment  should  have  been  for  the  defendants  below. 

The  errors  assigned  are  precisely  those  named  in  the  motion 
for  a  new  trial.  The  evidence  is  set  out  in  a  bill  of  excep- 
tions. All  the  sureties,  or  nearly  all,  were  examined  under 
oath  as  witnesses. 

The  only  questions  raised  and  discussed  in  this  court,  are: — 

1.  Is  the  suit  well  brought  in  the  name  of  the  state  on  rela- 
tion of  the  state  treasurer? 

2.  Is  the  bond  binding  on  the  sureties  under  the  circum- 
stances shown  in  the  evidence? 

As  to  the  first  question,  we  are  of  the  opinion  the  suit  should 
have  been  upon  the  relation  of  the  auditor  of  state  to  recover 
the  funds,  as  shown  here,  due  the  state,  for  the  plain  and  sim- 
ple reason  that  the  statute  so  provides  in  the  '^  act  prescribing 
the  powers  and  duties  of  auditor  of  state." 

'^  Sec.  2.  Ho  shall, —  ....  6.  Institute  and  prosecute,  in 
the  name  of  the  state,  all  proper  suits  for  the  recovery  of  any 
debts,  moneys,  or  property  of  the  state,  or  for  the  ascertain- 
ment of  any  right  or  liability  concerning  the  same. 

^7.  Direct  and  superintend  the' collection  of  all  moneys 
due  to  the  state,  and  employ  counsel  to  prosecute  suits  at  his 
Instance,  on  behalf  of  the  state." 

*^  See.  7.  Whenever  any  officer  or  other  person  shall  render 


432  Pepper  v.  State  [IndiaoAy 

An  account  to  and  make  settlement  with  the  auditor,  as  in 
this  act  required,  and  shall  fail  to  pay  over  to  the  treasurer  of 
state  the  amount  to  be  paid  by  such  officer  or  person  into  the 
state  treasury,  or  to  such  person  as  shall  be  entitled  by  law  to 
receive  the  same,  within  the  time  prescribed  by  law,  or  if  no 
time  is  prescribed  by  law,  then  within  the  time  specified  by 
such  auditor,  the  auditor,  upon  being  notified  by  said  treas- 
urer, or  otherwise,  of  such  failure,  shall  institute  suit  for  the 
recovery  of  the  amount  due  and  unpaid":  1  R.  8. 147,  148. 

In  this  case,  it  is  averred,  a  settlement  with  the  auditor  had 
been  made. 

Perhaps  it  is  useless  to  search  for  the  reasons  for  the  passage 
of  said  statutes;  but  it  appears  to  us  that  they  are  so  obvious 
that  we  will  for  a  moment  advert  to  them.  Any  mode  of 
auditing,  adjusting,  settling,  and  keeping  a  record  of  public 
accounts,  and  of  receiving,  keeping,  and  disbursing  the  public 
moneys,  was  intended  to  be  based  upon  what  is  called  a  system 
of  checks  and  balances.  The  auditor  of  state  keeps  an  office 
in  which  settlements  and  adjustments,  etc.,  are  made  of  claims 
against  and  in  favor  of  the  state.  In  that  office  ought  to  appear 
the  exact  sums  in  the  hands  of  the  treasurer  of  state  belonging 
to  any  particular  fund.  At  the  time  this  suit  was  instituted, 
no  funds  could  properly  get  into  the  state  treasury,  except 
upon  a  certificate  of  the  auditor  of  state  to  the  treasurer,  stat- 
ing the  amount  to  be  paid,  and  to  what  fund,  and  upon  a  draft 
by  said  auditor,  in  favor  of  the  treasurer  upon  the  person  who 
is  to  make  the  payment:  Acts  1859,  p.  227,  sec.  6.  Further, 
it  is  only  in  the  auditor's  office  that,  in  the  first  instance,  a 
statement  of  the  accounts  of  county  treasurers  with  the  state 
can  be  found:  1  R.  S.,  sec.  2,  pt.  2,  p.  146.  It  is  true,  the  bal- 
ance is  certified  to  the  treasurer  of  state.  It  is  not  by  virtue 
of  that  mere  balance  that  the  suit  is  maintained,  but  upon  a 
copy  of  the  account  certified  by  the  auditor.  In  a  word,  the 
auditor  superintends  the  fiscal  concerns  of  the  state:  Id.  147. 
This  he  might  not  be  able  to  do  if  the  treasurer  could  sue  for 
and  collect  moneys  belonging  to  the  state  in  his  name.  We 
have  decided  that  a  county  treasurer  cannot  of  his  own  voli- 
tion sue  his  predecessor:  Snyder  v.  StaUy  21  Ind.  77. 

As  to  the  second  question  made,  we  will  notice  the  evidence 
bearing  upon  it. 

The  evidenoe  of  Grinkmier,  one  of  the  sureties,  was  positive 
that  he  had  not  signed  the  bond  nor  authorized  any  other  per^ 
Mn  to  place  his  name  to  it;  tiiat  he  could  not  read  nor  write. 
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and  it  was  shown  that  the  handwriting  was  Batzner's.  Upon 
this,  the  court  found  that  as  to  said  surety  the  signature  was  a 
forgery. 

Levi  W.  Buckingham,  one  of  the  sureties,  testified  that  his 
signature  was  thus  obtained;  he  asked  Batzner  if  George  Berry 
and  Daniel  D.  Jones  were  going  to  sign,  and  he  said  they  were. 
He  also  said  that  he  intended  to  get  a  hundred  good  men  on 
the  bond.  Buckingham  then  signed,  and  was  induced  to  do 
so  by  haying  the  assurance  of  Batzner  as  to  the  number  and 
the  particular  persons  he  expected  to  obtain  as  sureties  on  the 
bond.  To  Auguste  Pepper,  another  appellant,  Batzner  said  he 
must  or  would  have  a  hundred  names  on  the  bond;  and  be- 
cause of  this  pledge  Pepper  signed.  Was  not  informed  what 
the  paper  was  for;  supposed  it  was  for  the  character  of  the 
man.  Walter  was  assured  that  Batzner  intended,  in  addition 
to  the  persons  on  his  bond  for  the  term  then  expiring,  to  get  a 
hundred  good  men;  thinking,  in  that  case,  there  could  not  be 
much  danger,  he  signed  also.  Schroeder  was  told  by  Batzner 
that  he  had  to  have  a  hundred  good  men  on  it,  and  on  these 
conditions  he  signed  the  bond.  Henry  Berry,  knowing  that 
Batzner  had  promised  to  get  a  hundred  good  men  on  his  bond, 
asked  him  if  he  intended  to  redeem  his  pledge.  He  replied 
he  did  so  intend,  and  if  necessary  he  would  get  two  hundred. 
Berry  then  told  Batzner  if  he  would  get  one  hundred  good  men 
on  the  bond  he  would  sign  it.  He  promised,  and  Berry  signed. 
Simpson  Galfee  was  promised  if  he  would  put  his  name  down 
a  hundred  good  men  should  be  obtained  to  sign  the  bond  also; 
and  he  swears  he  signed  by  means  of  this  inducement.  To 
John  H.  Quick,  Batzner  promised  he  would  get  a  hundred 
good  men  on  the  bond  before  he  presented  it  to  the  commis- 
sioners. To  John  Martin  he  declared  he  would  have  a  hundred 
good  men  on  the  bond  before  he  attempted  to  file  it.  He  then 
signed  with  that  understanding.  Alther  was  promised  not 
less  than  two  hundred  names  on  the  bond,  and  on  that  con- 
sideration he  signed  it.  To  Adam  Felz,  Andrew  Grob,  and 
David  y.  Johnson  he  made  the  same  pledge, — that  he  would 
get  a  hundred  sureties. 

The  evidence  of  two  of  the  county  commissioners  is  in  the 
record.  The  record  of  the  board  shows  that  the  bond  was 
approved  on  the  8d  of  November,  1862,  with  the  names  of 
the  appellants  attached,  and  those  also  of  Batzner  and  John 
Gnnkmier,  in  all  thirty-one  names.  The  testimony  of  the 
commissioners  is,  that  aftor  the  bond  had  been  presented  for 
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approval,  it  was  rejected  as  insufficient.  Batzner  took  it  awaj 
and  returned  with  additional  names.  Among  those  added  was 
that  of  John  Grinkmier.  The  new  names  include  that  of 
David  V.  Johnson,  and  four  others  below  it.  That  of  Witt 
appeared  after  it. 

These  are  the  substantial  facts  upon  the  point  in  question. 
Neither  George  Barry  nor  Jones  signed  the  bond.  The  sure- 
ties were  not  present  before  the  county  board  to  execute  or 
acknowledge  the  execution  of  said  bond.  Batzner  had  pio- 
cured  the  signatures  at  various  places  in  the  county,  and  om 
divers  days. 

There  is  no  contest  about  Grinkmier  having  been  properly 
discharged. 

The  other  sureties  appear  to  be  divided  into  three  classes,  — 
such  as  signed  after  Grinkmier,  such  as  affixed  their  signar 
tures  in  view  of  the  representations  and  iQotives  heretofore  set 
forth,  as  shown  by  the  evidence,  and  such  as  signed  without 
having  been  so  influenced. 

There  are  many  old  authorities  to  the  effect  that  if  a  bond 
^is  drawn  up  with  the  names  of  several  persons  inserted  in  the 
body  of  it,  as  the  intended  obligors,  and  it  is  signed  by  a  pari 
only  of  those  persons,  it  is  not  binding  upon  them,  upon  the 
theory  that  the  presentation  of  the  instrument  to  said  persons, 
so  prepared,  amounted  to  a  representation  that  all  the  per- 
sons whose  names  were  so  inserted  were  to  become  Ukewise 
bound:  See  Fletcher  v.  AuatiUy  11  Vt.  449  [34  Am.  Dec.  698], 
and  authorities  cited;  Sharp  v.  United  Statesy  4  Watts,  21  [28 
Am.  Dec.  676]. 

It  seems  to  us  very  clear,  in  view  of  this  principle,  that  ths 
presentation  of  this  bond  to  Witt,  who  signed  after  Grinkmiei^ 
was  as  effective  a  representation  that  the  latter  was  to  be  a 
co-obligor  with  said  Witt  as  would  be  conveyed  if  his  nauM 
had  been  in  the  body  of  the  bond.  If,  in  the  latter  instance^ 
the  signature  would  not  be  binding  on  one  unless  all  signed, 
so  we  think  in  this  case  Witt  would  not  be  bound,  unless  all 
those  names  preceding  his  were  also  bound,  provided  the  fad 
that  the  bond  was  not  presented  by  the  obligee  does  not  vary 
the  rule,  a  question  which  we  will  hereafter  examine:  UnUei 
States  V.  Lefflery  11  Pet.  88;  Sedy  v.  People^  27  111.  173.  This 
latter  was  a  suit  upon  a  bond  of  a  master  in  chanceiy,  ia 
which  it  appeared  that  the  name  of  one  Heaton  was  fiist  in 
order  as  signed  and  recited  in  said  bond  as  surety,  and  that  it 
was  a  forgery;   that  it  so  appeared  when  presented  to  and 
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signed  by  Seely,  who  was  the  next  surety.  The  bond  was 
joint  and  soveraL  The  court  say:  "Although  we  have  not 
been  referred  to^  nor  have  we  met  with,  a  case  precisely  in 
point,  yet  we  think,  upon  principle,  this  should  constitute  a 
good  defense  to  the  action  on  the  bond.  By  a  fraud  practiced 
upon  the  defendant,  ....  he  was  made  to  assume  a  different 
and  greater  liability  than  he  intended  or  supposed  he  was 
assuming  when  he  executed  the  bond." 

As  to  those  who  affixed  their  signatures  after  the  represen- 
tations or  promises  and  pledges  made  by  Batzner,  as  hereto- 
fore alluded  to,  a  part  of  whom  stated  that  they  were  so 
induced  to  sign,  a  part  that  such  was  the  condition  upon 
which  they  signed,  and  still  others,  that  such  was  the  consid- 
eration of  their  signature,  it  is  more  difficult  to  determine 
whether  they  should  be  considered  as  bound  by  their  acts. 

It  is  made  the  duty  of  a  person  chosen  to  the  office  of  county 
treasurer  to  execute  his  official  bond  with  sureties,  to  the 
acceptance  of  the  board  of  county  commissioners:  1  R.  S.  1852, 
p.  499.  Such  bonds  are  made  payable  to  the  state  of  Indiana: 
Id.  166. 

The  execution  of  a  bond  involves  the  signing,  sealing,  and 
delivering  thereof.  As  these  bonds  could  not  be  delivered  to 
the  state, — the  obligee,  the  law  names  officers  or  tribunals  to 
whom  they  can  be  delivered;  namely,  first,  to  the  acceptance 
of  the  board  of  county  commissioners,  and  then  to  be  filed  in 
the  clerk's  office  of  the  county:  1  R.  S.  1852,  p.  166,  sees.  4,  5. 

The  bond  is,  among  other  things,  to  secure  the  amount  of 
money  which  may  come  into  the  hands  of  the  treasurer  during 
his  term  of  office.  As  this  would  include  money  belonging  to 
the  county,  as  well  as  to  the  state,  which  he  might  receive 
therefor,  the  said  board  is  made  the  actors  in  accepting  his 
bond;  because  such  board  has  the  general  control  and  man- 
agement of  the  fiscal  afiisdrs  of  the  county,  and  in  auditing  the 
accounts  of  officers  having  the  care,  collection,  and  disburse- 
ment of  the  funds  of  the  county:  1  R.  S.  1852,  pp.  224,  227. 

We  suppose  that,  under  these  provisions,  the  clerk  of  the 
circuit  court  is  the  mere  custodian  of  the  bond,  and  the  county 
board  acts  for  the  obligee  in  accepting  it.  What,  then,  is  the 
duty  of  said  board  in  accepting  a  bond?  Clearly,  to  carefully 
consider  the  sufficiency  of  the  bond,  as  to  its  legal  construc- 
tion, as  to  the  amount  thereof,  and  as  to  the  solvency  of  the 
persons  whose  names  appear  as  sureties.  About  this  there 
will,  we  suppose,  be  no  controversy.    Now,  it  is  equally  oleai 
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that  a  Ixmd  might  be  prepared  in  dne  form,  in  a  sum  snffi- 
eiently  large;  the  names  thereto  attached  might  represent  per- 
ions  owning  property  amply  sufficient  to  meet  any  liability 
that  might  arise  mider  it;  and  yet,  if  in  point  of  fact  any  legal 
reason  existed  why  the  persons  whose  names  so  appear  are  not 
really  bomid  thereby,  the  security  would  be  worthless.  The 
names  might  be  forged,  or  might  represent  persons  of  ample 
means,  but  resting  under  a  disability  to  so  contract;  or  the 
signatures  may  have  been  obtained  thereto,  and  the  instru- 
ment placed  as  an  escrow  in  the  hands  of  a  third  party,  not  to 
be  delivered  until  after  the  performance  of  a  precedent  condi- 
tion; such  as  the  execution  by  the  principal  of  a  bond  of 
indemnity  to  those  who  signed  as  sureties,  and  those  surrepti- 
tiously obtained  by  the  principal  and  presented  for  acceptance. 

We  presume  in  neither  of  these  cases  would  an  acceptance 
merely  bind  the  sureties,  nor  would  the  county  board  be  in  the 
strict  line  of  duty  by  accepting  without  inquiry.  If  not,  how  or 
in  what  would  these  instances  differ  in  principle  from  the  facts 
involved  in  the  case  at  bar?  In  the  one  instance  the  persons 
did  not  attempt  to  contract;  in  another  they  were  willing  to 
contract  if  they  were  secured;  in  another  they  had  no  capacity 
to  contract.  It  will  be  seen  that  in  each  instance  the  accept- 
ance of  the  bond  would  be  unavailing  as  a  security  for  the 
funds  that  might  come  into  the  hands  of  the  treasurer,  because 
the  bond  had  not  been  executed  by  parties  capable  and  willing 
to  contract.  The  principle,  then,  upon  which  the  defense  in 
each  of  the  supposed  cases  would  rest,  would  be  the  non- 
execution. 

Waiving  for  the  present  the  consideration  of  the  effect  of  the 
circumstances  under  which  several  of  the  signatures  were  pro- 
eured,  we  will  proceed  at  once  to  the  examination  of  the  most 
difficult  point  which  is  presented  by  the  facts  in  the  case; 
namely,  that  growing  out  of  the  relative  position  of  the  parties 
to  the  bond  and  those  who  acted  in  the  premises. 

The  state  could  make  no  representation,  nor,  as  before  stated, 
accept  the  bond.  The  duty  of  accepting  is  by  law  devolved 
upon  the  board  of  county  commissioners.  If  the  board  is 
strictly  but  the  agent  of  the  obligee  in  accepting  said  bond,  it 
mif^i  be  greatly  doubted  whether  said  agent  could  confer 
upon  another  any  part  of  the  powers  so  delegated.  If  the 
•aid  board  is  not  a  mere  agent,  then  perhaps  another  might 
be  by  said  board  invested  with  certain  powers  connected  in« 
wlentally  with  the  aoceptanoe  of  said  bond;  such  as  might 
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convenienilj  insure  the  due  execution  thereof.  If  the  board 
is  the  mere  agent  of  the  state  in  the  matter,  without  the  right 
to  invest  subagents  with  authority,  then  it  appears  to  us  that 
whether  acting  in  a  ministerial  or  a  judicial  capacity  there  could 
be  but  one  course  in  accepting  a  bond,  and  that  would  be  to 
institute  inquiry  and  pass  upon  all  questions  connected  with 
its  due  execution,  including  the  delivery  thereof.  It  would 
thence  appear  to  follow  that  the  conclusion  of  such  an  inquiry 
would  form  a  proper  subject  for  a  record.  That  record,  to  be 
conclusive  upon  the  parties  sought  to  be  bound,  should  show 
that  due  preliminary  steps  had  been  taken  to  make  them 
parties  to  it.  The  safety  of  the  various  funds  passing  into  the 
bands  of  a  treasurer,  as  well  as  the  interest  of  private  persons, 
would  seem  to  imperatively  require  some  such  course  as  this. 
Indeed,  it  is,  we  believe,  in  various  counties  of  the  state,  the 
usage  under  said  statute,  and  we  are  inclined  to  think  the 
safest  construction  thereof. 

But  we  will  proceed  to  examine  another  construction  sought 
to  be  placed  upon  these  statutes  and  the  powers  and  rights  of 
the  county  boards;  and  in  the  event  this  construction  con- 
tended for  shall  be  conceded,  it  may  be  that  a  conclusion  upon 
the  point  above  indicated  may  not  be  necessary. 

It  is  insisted  that  the  board  of  county  commissioDers  adopted 
the  acts,  and  consequentiy  the  representation,  of  Batzner,  in 
procuring  signatures  to  said  bond,  as  their  acts,  etc;  that  they 
had  the  power  in  that  respect  to  constitute  him  their  agent. 

Looking  to  the  fact  that  the  bond  of  the  county  treasurer  is 
not  alone  to  secure  the  separate  interests  of  the  state,  the 
obligee  named  by  law  therein,  but  also  to  secure  other  intes^ 
ets,  over  which  said  board  have  almost  exclusive  control,  we 
are  inclined  to  the  opinion  that,  as  to  questions  connected  with 
the  execution  and  approval  of  said  bond,  they  have  some  pri- 
mary  powers  and  rights,  such  as  the  right  to  appoint  a  person, 
tor  instance,  their  clerk,  the  auditor  to  see  to  the  due  execu- 
tion of  the  bond,  that  it  is  properly  framed,  etc.,  before  pre> 
sentation.  If  this  is  so,  we  see  no  valid  reason  why  tiiey 
might  not  make  the  principal  obligor  in  the  bond  their  agent 
for  such  purpose*  If  they  could  do  so  before  he  acted,  why 
could  they  not  adopt  his  acts  afterwards?  For  instance,  did 
they  not  adopt  the  result  of  his  acts  in  this  case  ?  That  is,  they 
accepted  the  bond  to  which  he  had  procured  signatures,  with- 
out inquiry  as  to  the  genuineness  of  the  signatures,  or  the 
means  that  had  been  resorted  to  to  procure  the  same.    Upon 
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what  theory  did  they  act,  upon  what  principle  did  they  pro- 
ceed, in  BO  accepting  said  bond?  Certainly,  00  far  as  the 
obligors  were  concerned,  upon  the  theory  that  the  principal 
represented  them  in  the  presentation  of  the  said  bond.  And 
we  must  assume  either  that  they  were  entirely  derelict  in  their 
duty  as  to  the  proper  inquiry  in  reference  to  the  execution  of 
said  bond,  or  that  they  accepted  it  upon  the  faith  of  the  £Eur 
dealing  of  Batzner  in  procuring  its  execution.  If  they  relied 
upon  Ids  acts,  they,  that  far,  adopted  them  as  a  substitute  for 
the  inquiry  they  should  have  made,  and  in  adopting  the 
result  of  his  acts  they  cannot  get  rid  of  the  means  he  used  to 
procure  such  results:  Judah  v.  Vincennes  University ^  16  Ind.  70. 

This  brings  us  to  a  proper  point  to  inquire  as  to  the  effect 
of  the  promises,  pledges,  and  representations  which  Batzner 
made.  Perhaps  it  is  true  that,  under  the  circumstances  of 
this  case,  Batzner,  in  making  said  representations  and  prom- 
ises, acted  without  authority  from  the  county  board,  and  that 
in  presenting  said  bond  he  was  acting  for  himself  and  those 
who  signed  it.  It  might  be  a  yery  serious  question,  whether, 
in  presenting  it  before  the  fulfillment  of  the  conditions  or 
redemption  of  pledges  upon  which  signatures  were  procured, 
Batzner  merely  exercised  his  authority  as  the  agent  of  his  co- 
obligor,  if  the  board  could  have  accepted  it  without  adopting 
his  acts. 

Judge  Bedfield,  in  the  American  Law  Register,  in  a  note  to 
the  case  of  Sedy  y.  People^  2  Am.  Law  Beg.,  N.  S.,  846,  says: 
''The  law  seems  to  be  well  settled  that  a  bond  or  other  instru- 
ment not  negotiable,  when  one  or  more  of  the  sureties  sign 
with  the  assurance  that  the  paper  is  not  to  be  deliyered  as  a 
binding  contract  until  all  whose  names  appear  in  the  body  of 
the  instrument  haye  become  parties  to  it,  will  not  be  binding 
unless  this  condition  is  complied  with":  April  No.,  1868|  p. 
846,  and  note. 

What  would  haye  been  the  practical  result  if  they  had  not 
relied  upon  his  good  faith  in  procuring  and  presenting  said 
bond?  They  would  haye,  in  the  regular  discharge  of  their 
duty,  instituted  an  inquiry  into  the  question  of  the  execution 
of  the  bond,  as  well  as  that  which  they  did  inquire  of;  namely, 
its  sufficiency. 

This  inquiry,  we  must  belieye,  would  haye  deyeloped  the 
facts  that  are  now  set  up  in  defense  and  defeated  the  accep- 
tance of  the  bond,  if  they  are  now  sufficient  to  discharge  the 
liability  of  said  obligors. 
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That  fh67  are  soffident  as  to  all  who  signed  with  the  under- 
■Unding  or  upon  the  condition  that  the  bond  was  not  to  be 
fnsentedy  consequently  not  to  become  operative^  until  certain 
•ttier  persons  signed  it,  or  until  a  certain  number  and  quality 
ef  men  signed  it,  is  well  established  by  the  following  author- 
iliee  and  cases:  United  States  v.  Leffler^  11  Pet.  86;  Pavaling  r. 
UmUd  States,  4  Cranch,  219;  Fertig  y.  Batcher,  3  Pa.  St.  808; 
Ekarp  Y.  UnUed  States,  4  Watts,  22  [28  Am.  Dec.  676];  Lovett 
yf.  Bowne,  8  Wend.  880;  Fletcher  y.  Auetin,  11  Vt.  448  [84 
Am.  Dec.  698];  Bibb  y.  Reid,  8  Ala.  88;  Auditor  y.  Nicholas, 
S  Uunf.  33;  Fay  y.  Richardson,  7  Pick.  91;  King  y.  Smithy 
S  Leigh,  157;  CcUins  y.  Prosser,  1  Bam.  &  C.  682;  Jackson  y. 
tard,  4  Johns.  230  [4  Am.  Dec.  267];  Johnson  y.  Baker,  4 
Bam.  &  Aid.  440;  Herdman  y.  Bratten,  2  Harr.  896;  Bank  of 
CkOlicothe  y.  ChiUicothe,  7  Ohio,  354;  Dwican  y.  UniUd  States, 
7Fet435. 

In  2  GreenL  Ey.,  sec.  297,  it  is  said  that  *'  the  deliyery  of 
m  deed  is  complete  when  the  grantor  or  obligor  has  psjrted 
with  his  dominion  oyer  it,  with  intent  that  it  shall  pass  to  the 
girantee  or  obligee,  proyided  the  latter  assents  to  it,  either  by 
Mmself  or  his  agent."  To  which  is  a  note,  citing  a  great  many 
«nes:  See  also  Cook  y.  Brown,  34  N.  H.  474,  and  authorities 
died;  and  Cincinnati  eU.  R.  R.  Co.  y.  Riff,  13  Ohio  St  235;  2  Bla. 
Com.  307;  4  Kent's  Com.  254;  Powers  y.  Russell,  13  Pick.  75; 
Jmekson  y.  DwUap,  1  Johns.  Gas.  114  [1  Am.  Dec.  100];  Ogden 
¥•  Cowley,  2  Johns.  274;  Jackson  y.  Schoonmaker,  2  Id.  230. 

In  the  case  in  11  Peters,  the  suit  was  upon  a  bond  giyen  by 
•ne  Curtis  as  principal,  and  Leffler  and  others  as  his  sureties, 
fer  the  performance  of  his  duties  as  collector  of  taxes,  etc. 
Judgment  had  been  taken  against  said  Curtis.  Part  of  said 
meties  pleaded  non  est  factum.  To  support  the  issue  madi 
Mto  the  execution  of  .the  bond,  the  deposition  of  Curtis,  the 
frincipal,  was  offered  in  eyidence  by  the  surety,  was  objected 
ts^  but  admitted,  and  the  judgment  was  in  fayor  of  such 
■nraty,  and  affirmed  in  the  supreme  court  of  the  United  States. 
hk  the  reports,  the  statement  of  the  facts  of  the  case  shows 
irtiat  was  contained  in  the  deposition,  but  does  not  show 
whether  there  was  any  other  eyidence  upon  that  point.  The 
■npreme  court  decided  that  the  eyidence  was  properly  ad- 
■dtted,  and  we  think  that  from  the  opinion  it  may  be  inferred 
fliat  said  eyidence  was  material  in  the  case,  perhaps  decisiye 
fbereo^  and  was  as  follows:  "  The  deposition  stated  that  Jaoob 
Laffler  and  Reuben  Foreman,  executed  the  bond  under  the 
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impreflsion  and  on  the  condition  that  the  deponent  conld  pro- 
cure the  signatuieB  of  other  persons  to  the  same,  and  they 
were  not  so  procured."  It  appears  to  ns,  from  the  whole  opin* 
ion,  that  the  judgment  would  not  have  been  affirmed  if  the 
facts  stated  by  the  witness  had  been  thought  insufficient  to 
discharge  the  sureties. 

The  case  of  Pawling  v.  United  StateSj  4  Cranch,  219,  was  also 
on  the  bond  of  a  collector.  The  plea  by  the  sureties  was,  that 
the  bond  was  signed  by  them  and  deUvered  to  the  principal 
obligor  as  an  escrow  to  be  by  him  safely  kept,  upon  condition 
that  if  other  persons  named  in  the  face  of  the  bond  should 
execute  it,  then  it  should  be  delivered  as  their  deed,  etc.  Issue 
being  joined,  there  was  a  demurrer  to  the  evidence,  and  the 
supreme  court  of  the  United  States  say  that  the  judgment  on 
the  demurrer  ought  to  have  been  for  the  defendants.  That 
evidence  showed  that  the  first  surety  who  signed  did  so  on  the 
condition  that  certain  other  persons  named  should  also  sign; 
that  when  the  next  three  persons  signed,  one  of  them  inserted 
in  the  body  of  the  bond  the  names  of  the  persons  whom  the 
principal  and  said  surety  stated  were  to  sign;  and,  caUing 
upon  the  witnesses  to  take  notice  that  others  were  to  sign^ 
said, ''  we  acknowledge  this  instrument  of  writing,  but  others 
are  to  sign."    Those  others  did  not  sign. 

In  the  case  of  Fertig  v.  Bucher,  8  Pa.  St.  808,  the  sureties 
on  the  bond  of  a  sheriff  brought  suit  on  a  bond,  which  they 
alleged  was  executed  by  certain  persons  to  indemnify  them  as 
such  sureties.  The  defense  was,  that  the  bond  was  never  deliv- 
ered, because  all  the  persons  that  were  to  sign  it  had  not  done 
so.  The  evidence  was  very  clear  that  it  was  not  so  signed,  nor 
was  it  delivered;  more  so,  perhaps,  than  in  this  case.  We  refer 
to  the  case  for  the  purpose  of  alludiug  to  the  language  of  the 
court,  as  follows:  ''It  would  certainly  make  a  great  difference 
to  the  defendant  whether  he  was  bound  in  company  with 
eleven  others  in  this  bond  of  indenmity,  or  with  a  less  num* 

ber If  the  defendant,  in  executing  the  bond,  expressly 

stipulated  that  it  should  not  be  delivered  up  until  twelve 
names  were  obtained,  and  the  plaintiff's  agent  so  provided,  the 
bond  was  in  his  hands  but  in  the  nature  of  an  escrow;  and  if  the 
condition  was  not  performed,  it  was  never  legally  delivered, 
and  so  was  never  the  defendant's  deed." 

The  point  in  the  case  of  Lovett  v.  Bovmey  8  Wend.  880,  like 
that  of  UniUd  States  y.  LeffleVy  11  Pet.  86,  was  upon  the  ad- 
mission  of  the  evidence  of  the  oo-oUisor  in  reference  to  the 
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delivexy  of  the  bond,  but  like  that,  the  reasoning,  it  most  ap- 
pear to  us,  in  the  case  supports  the  view  we  have  taken  of  the 
case  at  bar.  The  court  say,  that  '^  if  a  bond  be  signed,  and 
put  into  the  hands  of  the  obligee  or  a  third  person,  on  the 
condition  that  it  shall  become  obligatory  upon  the  perform- 
ance of  some  act  by  the  obligee,  or  any  other  person,  the  paper 
signed  does  not  become  the  bond  of  the  party  signing  the  same 
imtil  the  condition  precedent  be  performed.  Until  then  there 
is  no  contract." 

In  the  case  of  Fletcher  ▼.  Austin^  11  Vt.  448  [34  Am.  Deo. 
698],  one  Fletcher,  being  sheri£f,  had  appointed  one  Parkhurst 
his  deputy,  who  presented  him  with  a  bond  to  secure  the  per- 
formance, etc.,  in  the  body  of  which  the  names  of  seven  per- 
sons appeared  as  sureties;  but  two  had  signed.  Non  est  factum 
pleaded  by  those  two.  Proof  admitted  that  when  the  bond  was 
signed  by  said  two  persons,  they  delivered  the  same  to  said 
Parkhurst,  and  directed  him  not  to  deliver  it  to  the  plainti£f 
until  it  was  also  executed  by  all  the  other  persons,  etc.,  and 
that  it  was  not  so  executed  until  after  default;  but  there  was 
no  evidence  that  said  Fletcher  was  informed  of  the  facts,  etc. 
There  was  a  verdict  and  judgment  for  the  defendants,  in 
which  the  supreme  court,  in  affirming  the  same,  say:  ''As  to 
the  two  who  first  signed,  it  is  evident  that  the  bond  was  never 
delivered  with  their  consent.  They  might  require  such  terms 
and  conditions  to  be  complied  with  as  they  thought  proper 

before  the  deed  should  take  effect  as  their  deed The 

conclusion  is,  that  they  never  agreed  to  become  sureties  for  the 
acts  of  the  principal,  unless  others  should  become  jointly  sure- 
ties with  them." 

The  case  of  Bibb  v.  iZeid,  8  Ala.  88,  was  a  suit  on  an  admin- 
istrator's bond,  in  which  the  sureties  pleaded  a  special  non 
€9t  factumy  and  that  the  bond  had  been  by  them  delivered  to 
the  ]irincipal,  but  was  not  to  be  delivered  to  the  obligee,  only 
on  the  condition  that  the  same  should  be  executed  by,  etc.,  as 
co-sureties,  and  on  that  condition  said  principal  was  to  de- 
liver the  same  to  the  said  obligee,  as  the  deed  of  said  sureties; 
that  said  other  persons  did  not  sign,  etc.,  but  said  deed  was, 
by  the  principal,  delivered,  etc.  On  the  trial,  the  defendants 
had  judgment,  in  which  the  supreme  court,  in  giving  judg- 
ment of  affirmance,  say: — 

"  The  defendants  were  the  sureties  of  one  Whitman,  as  ad- 
ministrator, and  delivered  the  bond  to  him  on  the  condition 
that  if  another  person  signed  it  as  co-surety  it  was  then  to 
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-become  their  deed.  It  is  urged  that  the  conditional  delivery 
tXNild  not  be  to  the  principal  obligor,  but  to  operate  as  a  con- 
ditional delivery  it  must  have  been  made  to  a  stranger 

Delivery  must  be  by  the  obligor  himself,  or  by  some  one 
mnthorized  to  act  for  him.  In  this  case,  the  efficacy  of  the 
tlelivery  of  the  bond  unconditionally  by  Whitman  must  depend 
vn  his  authority  to  do  the  act,  and  it  would  seem  impossible 
ia  hold  that  an  authority  to  another  to  deliver  a  bond  only 
upon  the  performance  of  a  condition  was  an  authority  to  de- 
liver absolutely";  and  again:  '^  We  are  satisfied  that  on  prin- 
ciple there  can  be  no  difference  between  a  conditional  delivery 
io  a  stranger,  or  to  a  co-obligor;  that  in  either  case  the  deed 
-cannot  be  operative  until  the  condition  is  performed,  and  such 
b  clearly  the  weight  of  the  authority  at  the  present  time.  It 
was  also  urged,  on  the  ground  of  public  policy,  however  the 
law  might  be  in  other  cases,  that,  in  cases  like  the  present, 
irhere  infants  and  creditors  were  concerned,  and  the  due  exe- 
cution of  the  bond  intrusted  to  a  public  officer,  no  conditional 
delivery  could  be  made.  We  can  see  no  reason  for  such  a  dis- 
tinction. The  judge  of  the  county  court  is,  by  law,  appointed 
id  take  the  bond,  and  it  is  his  duty,  not  only  to  be  satisfied 
4iat  the  sureties  are  able  to  respond  in  damages  if  called  on, 
but  also  to  know  that  it  has  been  executed  by  them." 

In  the  case  of  Duncan  v.  United  StaUSy  7  Pet.  435,  the  suit 
was  upon  an  official  bond,  in  the  body  of  which  was  the  name 
cf  the  principal  obligor  and  three  sureties, — but  executed  by 
two  only.  The  defense  was,  that  those  who  signed  did  so  with 
the  stipulation  and  understanding  that  another  person  was 
also  to  sign  it,  who  had  never  done  so.  The  court  said  that 
^it  is  a  principle  of  the  common  law,  too  well  settled  to  be 
controverted,  that  where  an  instrument  is  delivered  as  an  es- 
crow, or  where  one  surety  has  signed  it  on  condition  that  it 
chall  be  signed  by  another  before  its  delivery,  no  obligation 
is  incurred  until  the  condition  shall  happen." 

We  have  also  before  us  a  copy  of  the  manuscript  opinion  of 
Judge  Betts,  of  the  southern  district  of  New  York,  in  a  case 
of  Law  and  Conoon  v.  United  States^  delivered  July  2,  1860,  in 
s,  proceeding  by  them,  in  equity,  to  have  declared  void  a 
Iwnd,  purporting  to  have  been  executed  by  them,  as  sureties 
of  one  Fowler,  deputy  postmaster  at  New  York.  It  appears 
fiom  said  manuscript  that  the  allegations  in  the  bill,  so  far  as 
Chey  are  in  point  in  this  case,  were  that  said  Law  and  Conoon 
executed  said  bond  in  the  sum  of  seventy-five  thousand  dot 
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Ian,  and  delivered  the  same  to  said  Fowler  tinder  the  ezprees 
understanding  and  agreement  that  before  said  bond  should  be 
complete  or  delivered  to  the  government,  or  to  or  for  its  use,  it 
should  be  executed  also  by  one  Oliver  Charlick;  that  it  was 
not  so  executed  by  said  Charlick,  and  was  without  their  con- 
sent transmitted  by  said  Fowler  to  the  appropriate  depart- 
ment at  Washington;  that  upon  inspection  of  the  original 
bond,  it  appeared  that  on  the  day  of  the  date  of  said  bond, 
one  Henry  Hilton  signed  it  as  a  subscribing  witness,  and,  in 
his  capacity  of  judge  of  the  New  York  common  pleas  and  ex 
officio  justice  of  the  peace,  administered  an  oath  to  each  of  said 
sureties,  which  was  indorsed  in  print  upon  the  back  of  said 
bond,  and  subscribed  by  each  of  them,  in  which  they  each  de- 
pose and  say:  ^'  He  has  executed  the  within  bond,  that  his 
place  of  residence  is,"  etc.  It  was  urged  that  this  amounted 
to  an  acknowledgment,  etc.,  of  said  bond.  The  judge  says: 
^  I  think  no  higher  legal  effect  is  acquired  for  the  bond  by  that 
method  of  verifying  its  execution  than  satisfactory  oraJ  evi- 
dence of  the  signature  of  the  parties  would  be Nor  does 

it  in  any  way  preclude  the  proof  that  it  was  executed  condi- 
tionally.'^  He  further  says  that  n  "  vital  constituent  to  a  bond 
is  the  delivery  of  it  from  the  obligor  to  the  use  of  the  obligee. 
It  remains  inchoate  and  inoperative  until  that  act  is  com- 
pleted  A  sealed  obligation  never  takes  existence  as  a 

deed  or  specialty  until  a  delivery  be  made  of  it  by  the  obligor, 
or  the  terms  upon  which  its  absolute  delivery  may  be  suck 
pended  have  been  fulfilled.  These  may  be  regarded  as  ele- 
mentary principles  of  the  common  law,  determining  the 
requisites  of  deeds  or  sealed  obligations,  although  in  books  of 
evidence  the  rules  may  be  found  subject  to  diversities  of  ap- 
plication: 1  Qreenl.  Ev.,  sec.  568,  note;  8  Cowen  and  Hill's 
Notes  to  Phill.  Ev.,  pp.  1276, 1281, 1286, 1458.  Yet  I  apprehend 
none  of  them  depart  from  the  main  doctrine  of  the  common 
law,  and  all  concur  in  requiring  clear  proof  that  the  grantor  or 
obligor  has  absolutely  parted  with  the  possession  of  the  deed  to 
the  uses  for  which  it  was  executed.  The  cases  referred  to  show 
that  a  broad  freedom  of  inquiry  is  involved  in  the  considera- 
tion of  the  ingredients  which  constitute  a  complete  delivery, 
amongst  which  a  leading,  if  not  the  controlling  one,  is  to  as- 
certain and  determine  both  the  acts  and  motives  of  the  parties 
engaged  in  the  transaction:  Jackson  v.  Dunlop,  1  Johns.  Cas. 
114  [1  Am.  Dec.  100];  Powers  v.  Russell^  18  Pick.  69,  75;  and 
when  the  intention  to  deliver  is  not  made  out,  the  execution  of 
a  deed  will  not  give  it  vitality  and  operation." 
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As  to  those  who  signed  without  any  fiedse  repiesentatiooB, 
promises^  or  pledges  having  been  made  to  them,  we  are  clearly 
of  the  opinion  that  the  bond  is  of  no  binding  force.  Each  man 
had  a  right  to  rely  upon  the  fact  which  appeared  before  him 
on  the  bond,  namely,  that  he  was  entering  into  a  contract  in 
which  certain  other  men,  whose  names  were  there  signed,  were 
jointly  bound  with  him.  When  they  are  discharged  it  in* 
creases  his  liability,  and  in  fact  it  is  no  longer  his  contract, 
and  the  contract  which  he  supposed  he  was  making. 

In  the  case  at  bar,  the  man  whose  name  first  appears  as 
surety  would  be  discharged  under  the  ruling  as  to  the  non* 
performance  of  promises,  etc.,  and  consequently  each  one  thai 
followed  would  be  released.  This  must  be  the  case,  unless  it 
was  the  special  duty  of  each  person  who  signed  it  to  inquire 
and  know  for  himself  the  terms  and  conditions,  if  any,  upon 
which  each  preceding  name  was  placed  to  the  instrument. 
Whatever  may  be  the  rule  upon  this  point  as  between 
co-obligors  who  sign  a  bond  not  negotiable  without  the  pro* 
curement  of  the  obligee,  it  cannot  be  otherwise  than  as  above 
indicated,  where  the  signatures  are  procured  by  one  who  ia 
acting  as  the  agent  of  the  obligee,  or  whose  acts  are  afterwardB 
adopted  in  that  behalf  by  said  obligee:  Auditor  v.  Niehdas^  2 
Munf.  S3;  Mann  v.  Albertij  2  Binn.  195;  Wilkinson  v.  jBentMtt, 
8  Rand.  816;  Conrad  v.  Harrison^  3  Leigh,  690;  BarrvngUm  v. 
Bank  of  Watihvngion,  14  Serg.  &  R.  405;  Wood  v.  WaMwm^  % 
Pick.  24;  Bean  v.  Parker,  17  Mass.  591. 


BOHD  NOT  SlONXD  BT  AlL  PaBTIBI  NaXBD  THKBSm,  YAXJixm  ov:  8m 
FUtchar  ▼.  Aiutm,  34  Am.  Deo.  689,  and  caaes  in  note;  RtadfiM  ▼.  Shamr^  79 
Id.  602.  The  mling  in  tlie  prindpal  case,  that  where  a  bond  haa  been  aignad 
and  delivered  to  the  principiJ  obl%or  by  a  surety  on  the  condition  that  othns 
not  named  in  it  ahall  sign  it  before  its  deUrery  to  the  obligee,  and  it  is  da- 
lirered  without  anch  aignatnres  being  obtained,  and  reoeiTed  by  the  obUgae 
without  notioe  of  the  condition,  the  condition  will  avail  the  surety  in  a  sail 
therecQ  as  a  defense,  was  overruled  directly  on  another  hearing  of  the  oaaet 
Stale  V.  Pepper,  31  Ind.  76,  87;  the  basis  of  the  dedsion  being  that  the  surety 
was  estopped  by  placing  the  instrument  in  the  hands  of  the  principal  for  de> 
livery  without  notioe  of  the  facts  to  the  obligee.  To  the  same  efiisot,  applying 
the  rule  to  sureties  on  notes  as  well  as  bonds,  see  DeardtnffY,  Foreman,  24  Id. 
482;  SttUer.  Blair,  32  Id.  814;  Smith  v.  Pecnia  ComUy,  59  Id.  419.  But  to  tfaa 
contrary,  and  fovoring  the  view  of  the  principal  case,  see  Jkmkk  ▼.  6^0100*,  M 
Iowa,  321;  UnUed  States  v.  Hammond,  4  Biss.  28fi. 

Teb  VBUfOLPAL  CASM  IB  omD  in  Neal  v.  State,  49  Ind.  ffl,  to  the  point  tlMtl 
in  Indiana  the  relator  in  an  action  on  an  offioUd  Ixmd  ol  a  ooontj  biMiiu at  is 
frcperly  the  county  auditor. 


HcfT.  1864.]         MuBSELMAN  V.  McElhenny.  445 

MUBSELMAN   V.   MoElHENNT. 

r28  IHDXANA,  4] 

Kmobamui  Kan  at  Cknmov  Law  is  Oini  Patablb  to  Obdib  cm 
BiABKE}  and  laoh  note  may  have  a  bonajide  holder  who  has  honestly 
leoeiTed  it  for  a  consideration,  ignorant  of  any  vioe  in  its  original  ezeea* 
tien,  and  against  whom  snoh  Tioe  cannot  he  set  np  as  «  defense  to  a  suit 


Iv  TnauKAf  Kotbb^  wubs  Patabub  at  Bark  nr  That  Stati»  oaitvot 
BATi  Bona  Fzdb  Holder,  as  to  defenses,  althoogh  th^  are  so  hr  nego* 
tiable  as  to  he  transf  erahle  and  snable  by  the  holder. 

Maker  gw  Kotb  hot  Made  Patablb  at  Bank  in  Indiana  mat  ei 
Ebioffed  by  his  own  acts  from  setting  np  defenses  against  a  bona  fide 
holder  of  it^  notwithstanding  he  oonld  not»  by  the  law  merchant,  be  pre- 
▼v&ted  from  setting  np  such  defenses. 

Fabtt  xat  Estop  Him»kt.t  bt  his  Own  Act  of  sach  character,  and  so 
performed  as  to  indnce  another  to  pnrsae,  and  justify  him  as  a  man 
of  ordinary  pmdsnce  in  porsning,  a  given  oonrse  of  oondoct^  to  deny  the 
szistenoe  ol  the  facts,  on  the  belief  of  the  existence  of  which,  so  induced, 
such  course  of  conduct  was  adopted. 

UlUBY  DOES  NOT  SuBJEOT  TO  PENALTIES  OB  FoBiEiTUBBB  in  Indiana,  since 
1853. 

Ip  Ububioub  Intebbst  d  Taken  oust  in  Adtangb,  it  makes  a  oase  of  want 
of  consideration,  in  a  note  covering  the  amount^  to  the  extent  of  such 
interest. 

Whebb  Usubious  Intebbst  o  Paid  on  Note  aiteb  its  Ezboution,  it 
amounts  to  a  payment  of  so  much  on  the  principal;  and  if  the  amount 
thus  paid  exceeds  the  principal,  it  may  be  recovered  back. 

PtenoBB  Made  in  Note  to  Pat  XJsubious  Intebbst  in  Futubb  is  promise^ 
to  that  extent,  without  consideration. 

Maxeb  of  Kote  not  €k>VEBNED  BT  Law  Mebohant  oannot  Sell  It  for 
a  price  less  than  that  expressed  on  its  face,  so  as  to  preclude  himself 
from  setting  up  want  of  consideration  to  the  extent  of  the  discount^ 
unless,  perhaps,  where  the  sale  was  by  agent,  a  possible  case  of  estoppel 
may  be  created. 

Wbebb  One  Bobbowb  Suh  ov  Monet,  and  Gives  his  Note  iob  Laboxb 
Sum,  payable  to  the  bearer,  with  interest,  and  the  person  to  whom  it  is 
given  on  the  next  day  sells  the  note  to  a  third  person,  to  whom  he  pxo- 
onres  the  maker  to  execute  a  mortgage  to  secure  the  note,  no  inquiry 
being  made^  and  no  information  given  about  the  consideration  of  the 
nots^  the  mortgagor  is  not  estopped  by  the  mortgage  from  pleadings 
•gainst  the  mortgagee,  a  failure  of  consideration  as  to  the  amount  of  the 
diilennoe  between  the  face  ol  the  note  and  the  sum  actually  borrowed. 

BuiT  OD  note  and  mortgage.    The  opinion  states  the  ease. 

Damd  Z>.  Ptait  and  Daniel  P.  Baldwin^  for  the  appellant 

B.  Walker^  Ibr  the  appellee. 

B7  Cooit^  PfeBXDrSy  J.  Suit  upon  a  note  and  mortgage.  The 
note  is  dated  Norember  15, 1866,  and  the  mortgage  Novembei 
17,1866.    The  following  is  a  oopy  of  the  note:  — 
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^  $600.  LooANSPOBTy  Koy.  15, 1856. 

<<  One  year  after  date  I  pronuse  to  pay  to  the  bearer  of  thia 
note  five  hundred  dollars,  for  value  received,  with  interest,  and 
without  any  relief  whatever  from  valuation  or  appraisement 
laws.  Samuel  McELHENinr.'* 

It  is  necessary  in  the  cause,  and  may  as  well  be  done  at  this 
point,  that  we  declare  the  exact  character  of  the  above-copied 
note.  It  is  a  negotiable  promissory  note,  and  at  common  law 
might,  as  to  defenses  against  the  same,  have  a  bona  fide  holder. 
A  negotiable  note,  at  common  law,  is  one  payable  to  order  or 
bearer;  that  is  to  say,  one  whose  terms  authorise  its  transfer 
to  another  person  than  the  one  to  whom  it  is  originally  exe- 
cuted; and  such  note,  as  to  defenses,  may  have  a  bona  fide 
holder;  that  is,  a  holder  who  has  honestly  received  it  for  a 
consideration,  ignorant  of  any  vice  in  its  original  execution, 
and  against  whom  such  vice  cannot  be  set  up  as  a  defense  to 
a  suit  upon  the  note.  It  is  this  class  of  notes  that  elementary 
writers  refer  to  when  they  speak  of  negotiable  notes:  2  Parsons 
on  Notes  and  Bills,  426;  2  Parsons  on  Contracts,  422  et  seq. 

In  Indiana,  though  all  those  notes  which  were  negotiable  at 
common  law,  and  many  others,  are  negotiable  so  far  as  to  be 
transferable  and  suable  by  the  holder,  yet  they  have  not  the 
other  qualities  of  a  negotiable  note  at  common  law,  and  can* 
not,  as  to  defenses,  have  a  borui  fide  holder;  this  incident  not 
attaching  to  them  unless  they  are  payable  at  a  bank  in  this 
state.  The  common-law  privileges  of  negotiable  notes  are  con- 
fined, in  this  state,  by  statute,  to  that  portion  of  such  notes  as 
are  drawn  payable  at  a  bank  in  the  state:  Snyder  v.  Oatman^ 
16  Ind.  265;  see  City  of  Aurora  v.Fest,  22  Id.  88  [anUy  p.  418]. 
But  notwithstanding  tiie  maker  of  the  note  in  question  could 
not  be  prevented  by  the  law  merchant  from  setting  up  defenses 
against  a  bona  fide  holder  of  it,  still  there  is  another  doctrine 
which  might  have  that  efifect,  to  wit,  the  doctrine  of  estoppeL 
A  party  may,  by  his  own  act,  of  such  a  character  and  so  per- 
formed as  to  induce  another  to  pursue,  and  justify  him  as  a 
man  of  ordinary  prudence  in  pursuing,  a  given  course  of  con- 
duct, estop  himself  to  deny  the  existence  of  the  facts,  on  the 
belief  of  the  existence  of  which,  induced  as  above,  such  course 
of  conduct  was  adopted:  Ray  v.  McMurtry,  20  Ind.  807;  Winr 
die  V.  Canaday,  21  Id.  248;  Pepper  v.  State,  22  Id.  899,  419 
[antey  p.  480];  see  also  22  Id.  606  et  seq.,  in  the  note  to  Aurora 
V.  West.  In  this  case,  the  defenses  of  usury,  want  of  considera* 
tion,  and  payment,  were  set  up  to  the  whole  or  part  of  the 
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cause  of  action  in  the  complaint  mentioned;  and  on  the  trial, 
the  defendant  had  judgment  in  his  fayor.  And  here  we  may 
note  the  character  of  our  present  usury  law.  It  is  almost 
entirely  changed  from  what  it  was  in  the  past.  Down  to  1853* 
it  was  a  penal  law.  It  is  such  no  longer.  Usury  no  IcMiger 
subjects  to  penalties  or  forfeitures:  Wood  y.  Kennedy y  19  Ind.  68. 

1.  If  usurious  interest  is  taken  out  in  adyance,  then  it 
makes  a  case  of  want  of  consideration  in  a  note  coyering  the 
amount  to  the  extent  of  such  interest;  and  if  the  note  be 
drawn  with  interest  from  date,  in  an  amount  coyering  interest 
taken  out  in  advance,  then  there  is  a  want  of  consideratioa 
Jbr  the  note  to  the  whole  amount  thus  taken  out  of  the  sum 
nominally  loaned,  or  added  to  the  amount  of  the  note,  if  that 
course  is  taken,  beyond  what  is  actually  paid  to  the  maker,  or 
is  actually  due  from  him,  with  the  accruing  interest  on  such, 
excess,  because  the  legal  interest  is  provided  for  and  runs  up(» 
the  note  by  its  terms. 

2.  If  usurious  interest  is  paid  on  the  note  after  its  executiOD^ 
it  amounts  to  a  payment  of  so  much  on  the  principal  of  the 
note;  and  if  the  amount  thus  paid  exceeds  the  principal,  it 
may  be  recovered  back. 

8.  If  the  promise  is  made  in  the  note  to  pay  usurious  inter* 
est  in  the  friture,  it  is  a  promise  to  that  extent,  without  con- 
sideration; and  so,  if  the  promise  is  contained  in  a  verbal 
promise  to  pay  interest,  for  such  a  promise  is  not  within  the 
statute  of  frauds:  Wood  v.  Kennedy^  19  Ind.  68. 

Another  proposition  may  be  here  stated;  viz.,  that  while  » 
man  may  sell  for  what  he  pleases  notes  he  may  own,  executed 
by  third  persons,  he  cannot  sell  for  cash,  either  himself  or  by 
agent,  his  own  note, — that  is,  a  note  of  which  he  is  maker, 
especially  if  the  note  is  not  one  governed  by  the  law  mer- 
chant,— for  a  price  less  than  that'  expressed  on  its  face,  and 
by  such  sale  preclude  himself  from  setting  up  want  of  con- 
sideration to  the  extent  of  the  discount,  unless,  perhaps, 
where  the  fiale  was  by  agent,  a  possible  case  of  estoppel 
might  be  created:  See  Parsons  on  Notes  and  Bills,  supriu 
Belling  one*s  own  note  is  giving  one's  own  note  for  the  con» 
sideration  received  on  the  sale. 

In  the  case  at  bar,  McEIhenny  receiyed  four  hundred  dollars, 
and  no  more,  as  the  consideration  of  the  note.  About  this  facir 
there  is  no  dispute,  and  that  sum,  with  interest,  is  all  that 
Musselman,  the  holder,  can  recover,  unless  there  is  an  estopped 
in  the  case.    Is  there  such?    We  do  not  inquire  whether  aa 
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estoppel  was  bo  pleaded  that  evidence  of  it  was  properly  ad- 
mifisible  on  the  trial,  bat  whether  the  evidence  shows  one  to 
have  existed.  We  shall  state  the  case  upon  the  plaintiff's,  the 
appellant's,  hypothesis,  as  alleged  in  his  complaint  and  proved 
by  his  evidence.  It  is  this,  in  short:  McEIhenny,  a  citizen  of 
Logansport,  borrowed  of  one  Haney,  on  the  15th  of  November^ 
1855,  four  hundred  dollars,  and  gave  his  note  for  five  hundred 
dollars,  with  interest.  McEIhenny  told  him  he  would  give  a 
mortgage  to  any  holder  to  secure  the  note.  On  the  same  or 
the  following  day  Haney  offered  to  sell  the  note  to  Musselman, 
also  a  citizen  of  Logansport.  Musselman  agreed  to  buy  it  if 
a  mortgage  was  executed  to  secure  it.  Haney  went  to  Mo* 
Elhenny  and  obtained  the  mortgage  in  this  suit,  drawn  in  the 
usual  form  to  Musselman,  to  secure  the  note  in  question* 
Musselman  never  inquired  a  word  about  the  consideration  of 
the  note;  nobody  said  a  word  to  him  about  it;  there  was  no 
communication  between  him  and  McEIhenny  whatever,  but 
Musselman  claims  that  the  execution  of  the  mortgage  amounted 
to  an  estoppel.  We  cannot  think  so.  Haney  has  a  note  on 
McEIhenny.  On  the  very  day  of  its  date,  or  the  day  following, 
he  offers  the  note  to  Musselman  for  sale.  On  the  next  day 
Haney  calls  on  McEIhenny  for  a  mortgage  to  Musselman,  and 
without  saying  anything  further,  so  &r  as  appears,  as  to  his 
transaction  with  Musselman,  obtains  the  mortgage,  and  de- 
livers it  to  Musselman.  Now,  certainly,  as  Musselman  did 
not  call  on  McEIhenny,  the  latter  would  have  a  right  to  pre- 
sume that  Musselman  had  ascertained  from  Haney  all  about 
the  note  and  its  consideration;  no  ordinarily  prudent  man 
would  have  purchased  the  note  without;  and  hence  McEIhenny 
could  not  have  supposed  that  Musselman  could  receive  the 
mortgage  otherwise  than  as  based  upon  a  consideration  co- 
extensive with  that  of  the  note  it  was  to  secure.  Musselman 
had  all  the  means  of  obtaining  accurate  knowledge.  We  think 
it  clear  that  McElhenny's  act  in  executing  the  mortgage,  as  it 
was  done  in  this  case,  amoimted  to  no  representation  of  an  ob- 
ligation to  pay  beyond  what  the  consideration  of  the  note 
might  be — no  representation  on  which  a  man  of  ordinary  pru- 
dence could  have  been  supposed  to  rely  beyond  that  The 
case  lacks  one  of  the  necessary  elements  of  estoppel;  via.,  a 
state  of  {aciM  showing  a  right  in  Musselman  to  rely  in  his  ac- 
tion on  any  false  statement  of  McEIhenny:  Pip$r  ▼.  QUmore^ 
49  Me.  149,  is  strongly  in  point. 
Judgment  affirmed,  with  oosts. 
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UsoBT,  Whai  OoBWi'iTUTH;  See  AiiiC4  ▼.  ^tocbfoft^  81  Am.  Dao.  778^  note 
78a 

Niw  SiouBirr,  iMOLUDiiro  Sum  iob  Urlawtul  Unpaid  iMTiBm,  in  m 
fur  without  oonsideratioii:  8mUh  ▼.  Stoddofd,  81  Am.  Dec.  778,  note  781. 

OoMMOF-LAW  TamuKm  or  Kxgotiablb  Kotb  abi  in  Indzaha  OoNixvn 
to  mdh  notes  «i  are  draim  payable  at  a  bank  in  that  state:  BuiU  ▼.  Standart^ 
77  Am.  Dee.  79^  note  87»  where  other  oaeee  are  oolleoted;  ParUnBon  ▼.  Finely 
46  Ind.  126^  dting  the  principal  oaee. 

NsGOTZASiLEnr  or  Nona  at  Oommov  Law:  See  Smdaqf  ▼•  Wtghlt  80  Am. 
Deo.  112,  note  llSf  where  other  cases  are  collected. 

Thx  FBZiraiPAL  OASB  IS  GRXD  in  IHZey  ▼.  Starbucks  44  Ihd.  808^  te  the  point 
that  if  nsarioas  interest  is  psid  on  a  note  after  ito  ezeoation,  it  amonnte  to  a 
payment  of  so  mnohoa  the  principal  of  thanotei  and  if  the  amoont  thus  paid 
oDoeads  tfa»  principal  it  may  befeoovered  back.  Iheoaseof  ^tatev.  J/iiy]]i(ir» 
S8  Id.  48^  was  dedded  npon  the  aathority  of  the  principal  case. 


Tdbnbb  V.  Cool. 

IS  IXDIAXA,  fiC] 

Otewnio  Ciop  Aa  bwweem  Yihsob  and  VniBn  n  Past  or  Rbalst,  and 
as  a  general  role  the  sale  and  oonTeyanoe  of  the  land  by  ite  owner  carries 
the  propei'ty  in  the  crop  to  the  pordiaser. 

OOVTBTAKOn  or  LaSB  OaBBIBI  PbOPEBTT  in  CBOP  OrOWINO  THXBaON  TO 

ORAimiy  notwithstanding  an  agreement  in  writing  prerionsly  signed  by 
the  parties  expressly  reserving  the  growing  crop  to  the  Tender;  beoanse, 
1^  the  ezecntum  of  the  deed,  the  praliminaiy  contract  is  executed,  and 
any  inoonnstendes  between  ite  original  terms  and  those  of  the  deed  are 
to  be  explained  and  settled  solely  by  the  deed  into  wfaioh  the  oontnot  is 


BoiDBi  or  Pnoor  u  vton  PLAiNnrr  in  Bbfuivih  where  tho  answer  sete 
np^  in  substance,  properdin  the  defendants 

BsFLEViN.    The  opinion  states  the  oaee. 

John  Morris^  fiir  the  appellant. 
W.  J7.  CcmhB^  for  the  appellee. 

By  Court,  Davisok,  J.  The  appellee,  who  was  the  plaintiff, 
fined  the  appellants,  who  were  the  defendants,  in  replevin,  to 
recover  a  quantity  of  wheat  in  the  sheaf.  Defendants  an- 
swered that  on  April  28, 1862,  the  plaintiff,  by  his  warranty 
deed,  conveyed  to  them  the  land  therein  described,  and  they 
took  immediate  possession  of  the  premises,  on  which  the  wheat 
in  suit  was  then  growing;  whereby  it  became  and  still  is  their 
property.  Reply:  1.  By  a  denial;  2.  Property  in  the  plaintiff; 
8.  Plaintiff,  on  the  10th  of  March,  1862,  sold  the  land  described 
to  the  defendants  for  three  thousand  one  hundred  dollars.    At 

AM.  Dia  Vou  LXZXV— » 
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the  time  it  was  sold,  there  was  growing  thereon  eighteen  acres  of 
wheat,  estimated  at  three  hundred  dollars.  In  pnrsaance  of 
the  sale,  an  agreement  in  writing  was  entered  into  between  the 
parties,  which,  after  setting  forth  the  terms  of  sale,  stipulated 
that  Cool  was  ''  to  have  the  wheat  on  the  ground,  and  the 
straw,"  and  Turner's  were  *'  to  let  him  have  one  bay  in  the 
bam  for  the  wheat,  if  he  should  want  it,  and  the  privilege  of 
thrashing  his  wheat  in  the  bam";  which  agreement  was 
placed  in  the  hands  of  one  Hill,  as  evidence  of  the  contract  of 
sale.  It  is  averred  that  the  wheat  was  to  be  held  by  plaintiff 
as  a  part  of  the  consideration  for  the  sale  of  the  land,  and 
that,  on  the  28th  of  April,  1862,  he  executed  and  delivered  to 
the  defendants  a  deed,  with  covenants  of  warranty,  for  the 
land,  in  which  no  mention  was  made  of  the  wheat;  but  the 
same  was  executed  and  delivered  with  the  full  understanding 
and  intent  that  plaintiff  was  to  have  the  wheat  as  stipulated 
in  the  agreement,  which  agreement  was  not  surrendered  to 
the  defendants,  or  in  any  manner  canceled  or  made  void,  but 
still  remains  in  the  custody  of  Hill,  and  as  to  the  stipulation 
in  regard  to  the  wheat  remains  in  full  force.  It  is  further 
averred  that  defendants,  after  the  wheat  became  ripe,  wrong- 
fully, and  without  the  plaintiff's  consent,  cut  the  same,  and 
bound  it  into  sheaves,  etc. 

Defendants  demurred  to  the  third  reply,  but  the  demuner 
was  overruled,  and  they  excepted.  The  court,  '^the  cause  hav- 
ing been  submitted  to  it  for  trial,"  '^  held  that  the  burden  of 
the  issue  was  on  the  defendants,  and  they  refusing  to  introduce 
any  evidence,  and  the  plaintiff  also  failing  to  produce  or  offer 
any  evidence  in  support  of  his  case,  the  court,  upon  the  plead- 
ings, without  hearing  any  evidence,  found  for  the  plaintifl^** 
and  having  refused  a  new  trial,  rendered  judgment,  etc.  The 
decision  of  the  court  upon  the  demurrer  to  the  reply  involves 
this  question:  Was  the  conveyance  of  April  28th  an  extin- 
guishment of  the  reservation  contained  in  the  agreement  of 
the  10th  of  March? 

As  between  the  vendor  and  vendee,  the  growing  crop  is  a 
part  of  the  realty;  and  as  a  general  rule,  the  sale  and  con- 
veyance of  the  land  by  its  owner  carries  the  property  in  the 
crop  to  the  purchaser.  Does  the  case  made  by  the  reply  con- 
stitute an  exception  to  the  rule? 

In  Chapman  v.  Long^  10  Ind.  465,  it  was  held  that  '^  when 
a  sale  of  real  estate  precedes  the  execution  of  the  deed  by 
lome  time,  a  verbal  reservation  to  anything  that  would  legally 
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IMU98  by  the  deed  without  such  reservatioii  will  be  presumed  to 
be  merged  in  the  deed,  and  where  the  deed  is  executed  at  the 
time  of  the  sale,  such  a  reservation  will  be  comddered  in  the 
light  of  an  exception  or  defeasance,  and*,  being  repugnant  to 
the  legal  e£fect  of  the  deed,  will  be  held  void."  This  decis- 
ion is  supported  by  authority,  and  we  are  inclined  to  follow 
it.  But  here  the  reservation  is  evidenced  by  an  agreement 
in  writing  signed  by  the  parties.  And  the  inquiry  at  once 
arises,  whether,  by  the  execution  and  delivery  of  the  deed,  the 
reservation  became  extinguished. 

By  the  agreement  of  March  10th,  the  plaintiff  does  not  sell 
the  wheat;  he  expressly  refuses  to  do  so;  nor  were  the  defend- 
ants, in  virtue  of  that  agreement,  entitled  to  an  unconditional 
deed;  but  such  a  deed  was  executed  to  them  while  the  wheat 
crop  was  growing  on  the  land  conveyed;  and  the  wheat,  as  be- 
tween the  vendor  and  vendees,  being  a  part  of  the  realty,  it 
seems  to  follow  that  the  conveyance,  in  legal  effect,  carried  the 
property  in  the  crop  to  the  grantees,  because,  ^'by  the  execu- 
tion of  the  deed,  the  preliminary  contract  is  executed,  and  any 
inconsistencies  between  its  original  terms  and  those  of  the  deed 
are  to  be  explained  and  settled  by  the  latter  solely,  into  which 
the  former  is  merged,  and  by  which  the  parties  are  thereafter 
to  be  bound":  Rawle  on  Covenants,  612.  Thus,  in  WiUiaTM 
V.  Morgan^  15  Q.  B.  782,  8.  C,  69  Eng.  Com.  L.  781  (the  pre- 
liminary agreement  having  been  offered  in  evidence  for  the 
purpose  of  showing  what  passed  by  the  deed),  Coleridge,  J., 
said:  '*We  must  see  for  what  purpose  this  agreement  was 
tendered  in  evidence.  It  was  to  show  what  passed  by  the  pur- 
chase. I  think  it  was  not  evidence  for  that  purpose.  What 
was  actually  conveyed  depends,  not  on  the  preliminary  agree- 
ment, but  on  the  terms  of  the  deed,  which  may  be  made  to 
vary  from  those  of  the  agreement." 

The  agreement  might  be  altered,  modified,  or  changed  by 
the  subsequent  deed;  but  no  one,  we  apprehend,  will  pretend 
that  such  agreement  could  modify  or  limit  such  deed.  We 
are  advised  that  Morris  v.  Whichery  20  N.  Y.  41,  is  in  conflict 
with  the  view  we  have  taken;  but  tiie  current  of  authority  be- 
ing adverse  to  the  New  York  decision,  we  are  not  inclined  to 
follow  it.  Under  the  facts  of  this  case,  we  deem  it  very  clear 
that  the  agreement  of  March  10th  was  executed  and  ex- 
tinguished by  the  plaintiff's  deed  to  the  defendants,  and  the 
wheat  crop  being,  as  between  the  parties,  a  part  of  the  realty^ 
passed  to  the  defendants  by  the  conveyance:  Conner  t.  Coffin^ 
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22  N.  H.  538;  TmOinger  y.  WM,  8  Ind.  200;  4  Kent's  Com.» 
IjOih  ed.,  p.  568,  note  1;  Foots  y.  Colt^tn,  8  Johns.  222-506  [3 
AsxL  Dea  478];  Qregwy  y.  Oriffefi,  1  Burr.  208;  Creigh  y.  J5ee- 
Kfi,  1  Watts  &  S.  83;  WUson  y.  AfcJVeoI,  10  Watta.  427. 

But  th^re  is  another  question  to  settle:  Upon  whom  rested 
the  hurdan  of  the  issues?  This,  as  we  haye  seen,  was  an  ac- 
tion of  lepleyin  to  reooyer  wheat  in  the  shea!  The  answer 
sets  up  in  aabstanoe  property  in  the  defendants.  The  plead- 
ing thus  made,  though  it  does  not  directly  deny  that  the 
sheayes  of  wheat  were  the  property  of  the  plaintiff,  does  so  ar- 
gumentatiyely^  and  therefore  rested  the  burden  of  the  issues 
on  the  plaintiff:  Amtin,  y.  8wa/nikj  9  Ind.  109;  OarriBtm  y. 
COarly  11  Id.  869;  Riddle  y.  ParUy  12  Id.  90;  Frmoh  y.  Hm^ 
csd,  14  Id.  455;  MartdtUh  y.  Xocby,  14  Id  629-584 

Judgment  reyersed. 

CteowxNoOaonPAflBBrDsiDOf  LAn>:  Set  Btrnkm^w  ▼.  iStoMar^j  ^i^wJVy 
76  Am.  Dea  692;  note  608;  MelkakmY.  Harrit,  64  Id.  IM,  note  197,  iHum 
other  oaeee  are  oollected. 

RuKBTATioK  nr  DnD  RiruoirAEiT  to  Estati  Grasted  n  Vdn>:  Bee  (Tcy 
T.  WcUkar,  68  Am.  Deo.  7H,  note  736;  Ppnehm  r.  Sieama,  46  Id.  210,  note 
214,  where  other  oeaai  an  odDeeted;  Foniifee  t.  Eairdet§i^f  S6  Ind.  26^  eitiqf 
the  TwriTniipiJ  oeee. 

FuuL  ov  Pbopsbtt  dt  SnuBOiB  Pun  Bubdxn  ov  Fftoot  or  BDurmr 
VPON  PiiAmnyii  L<mden  ▼•  Oeorga,  40  Ind.  163^  citaig  the  piindpel  oeee. 

Tm  FBuroiPAL  case  n  UBxarainBHXD  in  Wek  r.  Ehodim,  S7  lad.  6. 


Habtfobd  Fibe  Insxtbance  Company  v.  Boss. 

[» iKWAIf  A,  17911 

Pouor  OF  LffgnBAKOi  n  Avoided  bt  Salb  or  Tbahbrb  bt  Oki  Fabt- 
HEB  to  one  of  hie  oopartnen,  of  hie  interest  in  the  partnership  property, 
without  the  oooaent  of  the  oompany,  and  before  the  loss  occurs,  where 
tho policy  oontMna  the  condition,  ''that  in  case  of  any  sale^  transfer,  or 
change  oi  title  of  any  property  insnied  by  this  oompany,  or  of  any  un- 
divided interest  therein,  such  insoranoe  shaU  be  void  and  cease."  And 
it  is  not  material  that  soch  sale  and  transfer  were  made  without  the  as- 
sent of  another  partner. 

AiCTiON  OH  a  policy  of  insuranoe.    The  opinion  staten  tht 


Barbowr  and  HotBkmd^  lor  the  appellant. 

£f.  A.  Bonawr  aind  JB.  W.  TFiZiOfii  for  the  appellee. 
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B7  Court,  Ray,  C.  J.  Complaint  upon  a  policy  of  insur- 
ance, executed  by  the  appellant  to  the  appellees,  bearing  dato 
February  10,  1862,  by  which  it  was  agreed  to  make  good  to 
R088,  Shirk,  and  Logan,  who  were  partners  in  trade,  as  is 
averred  by  the  complaint,  all  loss  or  damage  not  exceeding 
$2,250,  which  should  happen  by  fire  to  their  pork  and  slaugh- 
ter-house during  the  term  of  nine  months  from  the  date  of 
said  ix>licy.  The  complaint,  after  setting  forth  the  policy, 
contained  the  usual  averments,  showing  the  payment  of  pre- 
mium and  compliance  with  the  conditions  of  the  policy  on  the 
part  of  the  insured,  and  that  the  pork  and  slaughter-house, 
with  all  its  fixtures  and  appurtenances,  was  destroyed  by  fire 
on  the  fifth  day  of  November  thereafter. 

The  appellant  filed  answer,  to  the  second  paragraph  of 
which  answer  the  appellees  filed  a  demurrer.  This  demurrer 
was  sustained  by  the  court,  and  by  exception  and  appeal  this 
ruling  is  presented  for  review. 

This  paragraph  of  the  answer  averred  that  Logan,  one  of 
the  assured,  had  sold  and  transferred  his  interest  in  the  prop- 
erty insured,  after  the  policy  issued,  and  befinre  the  loss  oc- 
curred, to  Shirk,  one  of  his  partners,  without  the  consent  of 
the  insurance  company. 

By  the  fourth  condition  of  the  policy,  it  is  provided  '^  that 
in  case  of  any  sale,  transfer,  or  change  of  title  of  any  property 
insured  by  this  company,  or  any  undivided  interest  therein^ 
0uch  insurance  shall  be  Toid  and  cease." 

In  construing  the  provisions  of  an  insurance  policy,  it  Let 
urged  "  that  the  courts  have  adopted  very  rigid  rules  of  con- 
struction against  insurance  companies,"  and  ^'that  such 
provisions,  covertly  included  as  means  of  escape  in  case  of 
accident,  are  strictly  construed." 

We  regret  that  counsel  have  been  able  to  cite  authorities  for 
such  a  position.  By  what  legal  logic  the  conclusion  has  ever 
been  reached,  that  the  printed  conditions  of  a  policy  of  insur- 
ance are  "  covertly  included  "  in  the  policy>  we  have  never 
understood.  The  rules  for  construing  written  instruments  are 
well  established*,  and  their  application  cannot  depend  in  this 
court  upon  the  parties  to  the  contract. 

The  object  of  the  condition  in  the  policy  of  insurance  is  evi- 
dent Each  party  to  the  contract  is  interested  in  knowing 
with  whom  the  engagement  is  made.  The  insured  looks  to  the 
reputation  for  responsibility,  promptness,  and  fairness  of  the 
corporation.    The  insurers  look,  with  an  interest  as  earnest, 
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to  the  integrity  and  basineBS  capacity  of  the  inBured, — to  the 
motive  prompting  the  insurance.  To  them,  the  contract  is 
peculiarly  a  personal  one;  and  the  condition  of  the  contract  is, 
that  the  persons  with  whom  they  enter  into  it  shall  remain  the 
same.  When  the  instrument  was  ezecuted,  they  depended 
upon  a  certain  amount  of  caution,  skill,  and  forethought  in  the 
care  of  the  property,  and  they  perhaps  relied  upon  the  moral 
honesty  of  some  one  or  all  of  the  insured  to  resist,  in  the  future, 
any  temptation  to  permit  the  destruction  of  the  property  should 
it  prove  an  unprofitable  investment.  Any  change  of  inter- 
est may  prove  destructive  of  the  prime  motive  for  the  contract. 
The  introduction  of  a  new  partner  may  also  introduce  a  dan- 
gerous element;  the  retirement  of  one  member  of  the  firm,  or 
of  one  owner  in  the  property,  may  withdraw  also  the  personal 
integrity  or  the  skillful  care  that  induced  the  insurance. 

It  is  insisted,  however,  by  the  appellees,  that  the  answer 
should  also  aver  the  sale  and  transfer  of  the  interest  to  have 
been  made  with  the  knowledge  and  consent  of  Ross,  the  other 
partner,  unless  the  loss  resulted  fix^m  such  transfer.  The  in- 
sured undertook  that  the  conditions  of  the  policy  of  insurance 
fihould  not  be  violated. 

They  contracted  with  the  corporation  that  no  one  of  their 
number  should  sell  or  transfer  his  interest  in  the  property; 
they  contracted  also  for  certain  reasonable  care  in  preserving 
the  property.  If  one  of  the  parties,  by  neglect  of  such  care, 
caused  the  destruction  of  the  building,  are  the  insurers  required 
to  have  the  consent  of  the  others  to  such  neglect?  And  if  a 
clear  violation  of  a  condition  upon  which  the  validity  of  the 
policy  depends  be  shown,  it  is  not  to  be  insisted  that  loss  must 
result  from  such  violation  to  enable  the  company  to  defend. 
They  may  stand  upon  the  express  terms  of  their  bond. 

The  view  adopted  in  this  case  accords  with  the  weight  of 
authority.  The  decision  of  the  supreme  court  of  Illinois  in 
the  case  of  Dix  v.  Mercantile  Ins.  Co.j  22  111.  272,  was  to  the 
same  effect.  Dix,  Sinclair,  and  Harris  insured  their  stock| 
and  afterward,  and  before  loss,  Sinclair  sold  and  transferred 
his  interest  to  Dix  and  Harris,  and  the  loss  occurred  while 
they  continued  owners.  The  condition  declared  the  policy 
void  ''in  case  of  any  transfer  or  change  of  title  in  the  property 
insured  by  the  company,  or  of  any  individual  interest  therein." 
The  court  say:  ''Here  was  a  transfer  by  one  of  the  insured  to 
the  others  of  his  undivided  interest  in  the  property  insured. 
There  is  a  change  of  title  to  an  undivided  interest  in  the  prop* 
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erty.  At  the  date  of  the  policy  it  belonged  to  Sinclair;  at  the 
time  of  the  loss  it  was  the  property  of  Dix  and  Harris;  so 
that  there  was  a  complete  transfer  and  change  of  title  to  this 
undivided  interest":  See  also  TiUou  v.  Kingston  Mut.  Ins.  Co.j 

5  N.  Y.  405;  Hoxsie  v.  Providence  MuL  Fire  Ine.  Co.j  6  R.  I. 
607;  Baltimore  Fire  Ine.  Co.  v.  McOowan,  16  Md.  47. 

In  the  case  of  FivUey  v.  Lycoming  County  Mut,  Ins,  Co.y  30 
Pa.  St.  311  [72  Am.  Dec.  705],  an  insurance  was  effected  by 
Finley  and  Stanley,  partners.  The  charter  of  the  company 
pnmded  that  "when  property  insured  by  this  corporation 
shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  thence- 
forth be  void."  The  same  condition  was  inserted  in  the 
policy.  Finley,  after  the  insurance,  sold  all  his  interest  in 
the  property  insured  to  Stanley,  without  notice  to  the  com- 
pany. 

The  court  say:  "It  is  said  by  the  defendants  in  error  that 
this  was  not  a  case  to  which  these  conditions  attached;  that  the 
property  insured  was  partnership  property;  that  it  remained  in 
original  hands;  and  that  the  transfer  by  Finley  was  but  a  re- 
lease of  his  interest  to  Stanley.  This  is  neither  a  sound,  legal, 
nor  practical  view  of  the  question.  The  stipulation  regards 
alienation  by  'sale  or  otherwise.'  If  what  took  place  between 
Fmley  and  Stanley  passed  the  interest  in  the  property  of  the 
former  to  the  latter,  then  it  was  within  the  terms  of  the  con- 
dition, it  was  alienation  by  sale;  but  if  not,  it  was  alienation 
^otherwise.'  It  was  against  alienation  the  prohibition  was 
leveled,  and  the  mere  use  of  terms  will  not  defeat  the  intent. 
That  a  sale  by  one  partner  to  another  is  within  the  prohibition 
cannot  be  doubted;  there  is  no  exception  in  its  favor  in  the 
instrument,  and  the  terms  used  give  no  room  to  imply  any. 
By  the  transaction  the  one  parted  with  all  his  interest  and  the 
ottier  acquired  double  what  he  previously  possessed.  This  is 
a  legitimate  consequence  of  sale  and  purchase,  and  no  substi- 
tution of  terms  will  make  it  anything  else.  This  was  fully 
aflSrmed  in  the  case  cited  from  JWxm  v.  Kingston  MuL  Ins.  Co.^ 

6  N.  Y.  405.  And  the  question  arose  there  upon  a  precisely 
mnilar  condition,  and  after  a  transfer  by  one  partner  to  another. 
We  have  no  authority  in  our  reports  on  the  point,  but  consider 
the  case  cited  as  authority;  being  directly  on  the  issue  and 
folly  determining  this  part  of  the  case  against  the  plaintiffs." 

It  has  been  held  by  the  same  court,  in  a  more  recent  case, 
that  "a  transfer  by  one  tenant  in  common  to  a  co-tenant,  or 
from  one  partner  to  another,  is  within  the  prohibition  ol  % 
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policy  of  insarance  which  declares  that  alienation  by  sale  or 
otherwise  shall  forfeit  the  policy":  BueUey  v.  Garreti,  47  Pa. 
Bt.  204. 

Upon  principle  and  authority  the  answer  mnst  be  held,  ita 
truth  being  admitted,  as  a  bar  to  the  action. 

The  case  is  reversed,  with  costs,  and  the  court  below  is 
directed  to  overrule  the  demurrer  to  the  second  paragraph  of 
the  appellant's  answer. 

AuMNATXCV  Of  PROPiBTr  iBasuKMS}^  "Ewwaot  cfwi  See  PAomfo  In$,  Oik  t. 
BoiSj  81  Am.  Deo.  621,  note  630,  where  other  oeees  axe  eoUected.  A  tnnete 
er  alienatioQ  of  property  insured  ayoida  the  policy,  where  the  polioy  ao  pio> 
ridea:  ffomM.  F.  L  Co.  t.  Hanukin,  60 BL  623;  dtingthe 


Habbison  u  Fikdlet. 

[28  INDIAHA,  2SS.] 
BOEB    JVBQli    Ain>    JUBOBS   SHALL    UnDXBSTAHB  WOBSMI   IN  ThAT   &■■■■ 

Which  Author  Ihtbidbd  to  Gonvxt  to  the  minda  of  the  hearersp  aa 
erinoed  by  all  the  oiroiimBtancea  of  the  caae.  The  jury  are  to  dedde^  aa 
a  matter  of  faot^  to  be  collected  from  all  the  concomitant  circnmatanoei^ 
whether  the  words  were  used  maliciously  and  with  a  view  to  de&unei 
and  it  is  for  the  court  to  determine  whether  such  words,  taken  in  the 
malicious  sense  imputed  to  theoi,  can  alone,  or  by  the  aid  of  the  ctreom- 
stancea  atated  upon  the  record,  form  the  legal  basis  of  an  action. 

DooKRHix  THAT  WoBDS  MUST  BB  CoNSTBUBD  IN  MmoBi  Sbnbu  has  been 
exploded. 

Ir  Ant  Sxt  ov  Wobdb  Ohabobd  in  Ant  Onb  ov  Pabahraphb  ov  Com- 
PLAINT  IS  AonoNABLB,  a  demuTTer  to  that  paragraph  ahonld  be  oFer- 
mled. 

Obbtain  Wobbs  Hbli>  to  bb  AonoNABLB  FBB  8%  and  others  to  be  made 
ao  by  the  facts  alleged. 

Action  for  slander.    The  opinion  states  the  ease. 
Wmiam  K.  MarahaU  and  R.  M.  Patrick^  for  the  appellant. 

By  Court,  Gbboory,  J.  Harrison  sued  Findley  in  slander. 
The  complaint  consists  of  three  paragraphs.  The  words 
charged  in  the  first  paragraph  are  these: — 

'^1.  Enoch  Harrison  is  getting  along  too  fast;  they  are  doing 
a  large  business  there;  people  wonder  where  they  get  their 
capital;  there  have  several  travelers  died  there,  and  it  is  the 
opinion  of  the  people  that  they  have  been  hurried  away;  it  ap- 
pears that  none  of  them  had  money  enough  left  to  bury  them. 
I  saw  something  there  one  morning  myself  that  satisfied  me. 
I  waa  at  Enoch  Harrison's  one  morning,  and  saw  water  drop- 
ping through  the  oeiling.    I  took  it  on  myself  to  go  upstaira 
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and  see  what  all  that  meant,  and  then  I  found  his  wife  scnib- 
bing  up  the  floor;  she  looked  down-hearted  when  she  saw  me. 
I  asked  her  what  that  meant,  and  she  faintly  replied  that  a 
traveler  had  died  there.  It  appears  he  had  not  money  to  bury 
him.    It  is  supposed  he  was  hurried  away. 

"2.  Harrisons  are  getting  along  too  fast;  doing  a  large  busi- 
ness; some  people  wonder  where  they  got  their  capital.  I  saw 
something  there  myself  that  satisfied  me  how  they  got  it.  I 
was  there  one  morning,  and  saw  something  dripping  through  the 
ceiling,  and  I  took  it  upon  myself  to  go  upstairs  and  see  what 
it  meant,  and  found  Enoch's  wife  scrubbing  up  the  floor,  and 
she  said  a  man  had  died  there.  That  man  was  hurried  out  of 
the  way,  and  had  not  money  enough  lefk  to  bury  him.  Several 
travelers  have  died  there,  and  it  appears  that  none  of  them 
had  money  enough  left  to  bury  them,  and  it  is  the  general 
opinion  that  they  were  hurried  out  of  the  way  for  their  money. 

"  3.  He  [meaning  plaintiff]  is  getting  along  very  fast,  and 
doing  a  slashing  business;  some  folks  don't  know  how  he  got 
his  money.  I  saw  enough  there  [meaning  at  plaintiff's  house] 
myself  one  morning  to  satisfy  me;  there  was  something  drip- 
ping through  the  ceiling,  and  I  went  upstairs  to  see  what  it 
meant,  and  foimd  his  [meaning  plaintiff's]  wife  scrubbing  up 
the  floor,  and  asked  her  what  that  meant,  and  she  said  a 
traveler  had  died  there.  Several  travelers  have  died  there, 
and  none  of  them  had  money  enough  left  to  bury  them;  they 
were  all  put  out  of  the  way  for  their  money. 

^^41  went  to  Enoch  Harrison's  one  morning,  and  saw  enough 
there  to  satisfy  me  where  he  gets  his  money.  There  was  some- 
thing dripping  through  the  ceiling,  and  I  asked  what  it  meant, 
and  was  told  that  a  traveler  had  died  there,  and  it  seems  he 
had  not  money  enough  left  to  bury  him.  He  was  put  out  of 
the  way  for  his  money.  Several  travelers  have  died  there,  and 
none  of  them  had  money  enough  left  to  bury  them.  He  got 
their  money,  and  that  accounts  for  his  getting  along  so  fSsust. 
Several  travelers  have  been  put  out  of  the  way  there  [meaning 
at  plaintiff's  house]  for  their  money,  and  he  got  it;  none  of 
them  had  any  left  to  bury  them.  His  [meaning  plaintiff's] 
wife  said  a  Ixaveler  had  died  there  [meaning  at  plaintiff's 
house].  He  was  hurried  out  of  the  way  for  his  money,  and 
had  not  enough  left  to  bury  him;  more  than  one  traveler  has 
been  hurried  out  of  the  way  there  [meaning  at  plaintiff's 
house],  and  none  of  them  had  money  enough  left  to  boxy 
themi  and  that's  how  he  gets  along  so  £Euit 
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**  5.  Th67  ^^^  getting  along  too  fast;  they  have  harried  more 
Ihan  one  traveler  out  of  the  way  for  his  money,  and  didn't 
leave  them  enough  to  bury  them." 

The  plaintiff,  for  the  purpose  of  making  these  words  action* 
able,  charges  ''  that  at  the  time  of  the  speaking  by  the  defend* 
mnt  of  plaintiff  of  said  defamatory  matter,  plaintiff  was  and  for 
a  long  time  had  been  the  keeper  of  a  house  of  entertainment 
for  travelers  and  boarders,  and  that  the  defendant  then  and 
-there  and  thereby,  by  each  and  every  of  the  foregoing  sets  of 
words,  intended  to  charge  and  to  be  understood  that  plaintiff 
had  feloniously  robbed,  and  by  violence  taken  from  the  per- 
sons in  his  said  house  their  money,  and  had  killed  and  mur* 
dered  such  travelers,  and  caused  it  to  be  done  for  the  like 
purpose  of  robbing  them,  and  to  escape  detection  and  punish- 
tnent  therefor;  and  that  defendant  then  and  there  and  thereby 
was  BO  understood  to  charge  the  plaintiff  by  those  who  heard 
him  speak  said  words." 

The  words  charged  in  the  second  paragraph  are  these:  '^  I 
have  found  out  all  about  the  bottle;  I  am  able  to  prove  that 
Ihey  [meaning  plaintiff  and  another]  fixed  it  up.  I  learned 
at  Comers,  in  Iowa,  that  they  [meaning  one  John  Ruddick 
«nd  one  Hiram  Wheedon]  had  the  bottle  there,  and  that  was 
the  cause  of  their  [meaning  said  Ruddick  and  said  Wheedon] 
death,  and  I  believe  that  was  the  cause  of  their  death  [mean- 
ing then  and  there  and  thereby  that  plaintiff  had  fixed  up  a 
bottle  for  the  purpose,  and  that  the  same  had  caused  the  death 
•of  said  John  Ruddick  and  said  Hiram  Wheedon]."  For  the 
purpose  of  making  these  words  actionable,  the  plaintiff  *' avers 
that  said  John  Ruddick  and  said  Hiram  Wheedon  had,  befiuro 
the  time  of  speaking  of  said  defamatory  matter  of  plaintiff  by 
^defendant,  died  in  the  state  of  Iowa,  which  fact  was  then  un* 
derstood  by  those  who  heard  defendant;  and  that  said  defend* 
tmt  then  and  there,  by  said  defeunatory  matter,  meant  and 
intended  to  charge  that  plaintiff,  by  fixing  up  a  bottle  for  that 
purpose,  had  feloniously  and  purposely  caused  the  death  of 
8aid  Ruddick  and  Wheedon,  and  defendant  was  then  and 
there  and  thereby  so  understood  to  mean  and  charge  plaintiff 
•by  those  who  heard  such  matter." 

The  words  charged  in  the  third  paragraph  are  these: — 

*^  1.  Wheedon  and  Ruddick  took  a  bottle  of  whisky  from  Sey* 

mour  that  Harrison  had  fixed  and  sealed  up,  and  the  orden 

'from  Harrison  were  not  to  drink  it  nor  unseal  it  till  they 

[Ruddick  and  Wheedmi]  got  to  Iowa,  and  then  they  were  to 
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drink  a  health  to  their  old  friends;  and  when  fhey  got  to  their 
journey's  end  they  drank  it,  and  died  right  away,  and  it  is 
supposed  it  killed  them. 

"  2.  Ruddick  and  Wheedon  took  the  bottle  of  whisky  from 
Harrison's^  but  the  orders  were  not  to  unseal  it  till  they  got  to 
Iowa,  and  then  to  drink  out  of  it  a  health  to  the  Harrisons, 
and  to  their  old  friends;  and  when  they  got  to  Iowa,  they 
drank  it,  and  died  right  away,  and  it  is  supposed  that  killed 
ihem.    Harrisons  had  fixed  it  up  and  sealed  it. 

"  3.  Do  you  know  anything  about  the  bottle  that  Harrisons 
fixed  up  ?  They  say  that  they  fixed  one  up,  and  Ruddick 
and  Wheedon  took  it  with  them  to  Iowa.  Harrison's  direc- 
tions to  them  were  not  to  uncork  it  or  unseal  it  till  they  got 
to  their  journey's  end;  and  when  they  got  to  Iowa  they  drank 
it,  and  died  the  same  day. 

'^  4.  Have  you  heard  the  report  about  old  uncle  Davy  and 
Enoch  fixing  up  two  bottles  of  whisky,  and  charging  Ruddick 
and  Wheedon  not  to  drink  it  until  they  landed  in  Iowa? 
They  died  in  three  or  four  days  after  they  drank  it;  there 
must  haye  been  something  in  it. 

^5.  There  is  no  doubt  but  they  got  the  money.  I  learned 
that  they  prepared  a  bottle  of  whisky,  and  sealed  it  up,  and 
gave  it  to  Ruddick  and  Wheedon,  and  charged  them  very 
particularly  not  to  unseal  it  till  they  crossed  the  line  and  got 
to  Comers,  where  there  was  no  good  liquor;  then  they  were  to 
unseal  it,  and  drink  a  health  to  their  old  friends.  Don't  you 
see  how  nice  that  could  have  been  worked,  to  fix  up  a  bottle 
of  whisky,  get  their  money,  then,  after  they  got  to  Iowa,  to 
drink,  and  die  the  same  day,  and  that  would  be  the  last  of  it, 
as  dead  folks  tell  no  tales?  That  report  is  out,  and  it  looks 
reasonable. 

'^6.  I  found  out  all  about  that  bottle  of  whisky;  I  am  able  to 
prove  that  they  [meaning  this  plaintiff  and  another]  fixed  it 
ui>.  I  learned  at  Comers,  in  Iowa,  that  Ruddick  and  Whee- 
don had  it  there,  and  that  it  was  the  cause  of  their  death,  and 
I  believe  it. 

''  7.  They  Axed  up  a  bottle  of  whisky,  and  gave  it  to  Rud- 
dick and  Wheedon,  who  took  it  with  them  to  Iowa,  and  drank 
it,  and  it  killed  them  both. 

*^  8.  Don't  you  see  how  nice  they  managed  it?  After  they 
[meaning  plaintiff]  got  their  money  [meaning  the  money  of 
Ruddick  and  Wheedon],  they  fixed  them  up  a  bottle  of  liquor, 
and  told  them  not  to  drink  it  till  they  got  to  Iowa,  and  they 
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drank  it  there,  and  died  in  a  few  days;  they  thought  dead 
men  tell  no  tales,  and  managed  it  accordingly." 

To  make  these  words  actionable,  the  plaintiff '^  avers  thai 
defendant,  in  speaking  of  the  plaintiff  the  defamatory  matter 
aforementioned,  alluded  to  the  death  in  the  state  of  Iowa  of 
one  John  Ruddick  and  one  Hiram  Wheedon,  which  had  oc- 
curred before  the  times  of  the  speaking  by  defendant  of  plain- 
tiff of  such  defamatory  matter,  which  fact  was  well  understood 
then  and  there  by  those  who  thus  heard  defendant  defame 
this  plaintiff;  and  that  defendant  then  and  there,  by  each  and 
every  of  the  foregoing  sets  of  words,  meant  to  be  understood 
and  charged,  and  did  charge  then  and  thereby  that  this  plain* 
tiff  had  feloniously  and  purposely  caused  the  death  of  said 
John  Ruddick  and  that  of  the  said  Hiram  Wheedon,  and  that 
defendant  was  then  and  thereby  so  understood  to  mean  and 
to  charge  this  plaintiff  by  those  who  heard  him." 

A  separate  demurrer  was  sustained  to  each  of  said  para* 
graphs,  and  a  final  judgment  on  demurrer  rendered  in  the 
court  below  against  the  appellant.  The  suflSciency  of  these 
several  paragraphs  of  the  complaint  is  the  subject  for  our  de* 
termination. 

The  rule  laid  down  by  Mr.  Starkie,  in  his  treatise  on  slan- 
der, and  approved  by  this  court  in  the  case  of  Rodgers  v.  Laeey^ 
23  Ind.  507,  at  this  term,  is  as  follows:  "  Both  judges  and 
jurors  shall  understand  words  in  that  sense  which  the  author 
intended  to  convey  to  the  minds  of  the  hearers,  as  evinced  bj 
the  whole  circumstances  of  the  case.  It  is  the  province  of  the 
jury,  where  doubts  arise,  to  decide  whether  the  words  were 
used  maliciously,  and  with  a  view  to  defame;  such  being  mat* 
ter  of  fact,  to  be  collected  from  all  concomitant  circumstances; 
and  for  the  court  to  determine  whether  such  words,  taken  in 
the  malicious  sense  imputed  to  them,  can  alone,  or  by  the  aid 
of  the  circumstances  stated  upon  the  record,  form  the  \effl 
basis  of  an  action.'' 

The  doctrine  of  construing  words  in  mitwri  ^mwk  has  been 
exploded:  Chaddock  v.  Briggsj  18  Mass.  248  [7  Am.  Dec.  137]; 
Blo88  V.  Tobeyy  2  Pick.  820;  Demarest  v.  Hartng^  6  Cow.  76. 

If  any  set  of  the  words  charged  in  any  one  of  the  para* 
graphs  demurred  to  is  actionable,  the  court  below  ought  te 
have  overruled  the  demurrer  to  that  paragraph. 

In  the  light  of  the  rule  above  stated,  we  are  of  opinion  that 
the  demurrers  to  the  first  and  third  paragraphs  of  the  com- 
plaint  ought  to  have  been  overruled.    We  think  some  of  the 
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MtB  of  words  charged  in  each  of  theBs  paragraphs  are  action- 
mble  per  m,  and  others  are  made  so  by  the  '^aid  of  the  circam- 
■lances  stated  upon  the  record.'' 

The  second,  third,  foorth,  and  fifth  sets  of  words  in  the  first 
paragraph  are  actionable  per  ae,  and  the  first  set  is  made 
00  by  the  fistcts  alleged. 

The  fonrth,  fifth,  and  eighth  sets  of  words  in  the  third  para- 
graph are  actionable  per  ee,  and  the  first,  second,  third,  aivd 
eeventh  sets  are  made  actionable  by  the  facts  alleged. 

In  the  case  of  Peahe  y.  Oldhamj  Cowp.  275,  Lord  Mansfield 
held,  after  verdict,  that  the  words, "  I  am  thoroughly  convinced 
fhat  you  are  guilty;  [innuendo  that  you  are  guilty  of  the  death 
of  said  Daniel  DoUy],  and  rather  than  you  shoiQd  go  without 
m  hangman,  I  will  hang  you,"  were  actionable. 

In  the  case  of  Ford  v.  Primrose^  5  DowL  &  R.  287, 16  Eng. 
Com.  L.  234,  it  was  held  by  all  the  judges  of  the  court  of 
king's  bench  that  the  words,  ^^I  think  the  present  business 
ought  to  have  the  most  rigid  inquiry,  for  he  [the  plaintiff*] 
murdered  his  first  wife;  that  is,  he  administered,  improperly, 
medicines  to  her  for  a  certain  complaint,  which  was  the  cause 
of  her  death,"  were  actionable.  Bayley,  J.,  said:  ''  I  take  it 
that  if  a  man,  by  the  improper  administration  of  medicines  to 
another,  cause  his  death,  that  would  be  manslaughter;  and  if 
he  administers  medicines  with  an  intent  to  produce  death,  it 
would  be  murder.  I  think  the  words  declared  upon  import  at 
least  a  charge  of  manslaughter." 

In  the  case  of  Oorham  v.  IveSy  6  Wend.  636,  it  was  held  that 
if  the  words  spoken  in  connection  with  the  circumstances  of 
the  case  leave  no  reasonable  doubt  that  it  was  the  intention  of 
the  defendant  to  impress  upon  the  mind  of  the  hearers  the  be- 
lief that  a  forgery  had  been  committed  by  the  plaintiff*,  an 
motion  would  lie. 

We  have  not  examined  with  care  the  second  paragraph  of 
the  complaint,  for  the  reason  that  the  ground  covered  by  that 
paragraph  is  embraced  in  the  third.  There  can  be  no  avail- 
able error  in  sustaining  a  demurrer  to  a  paragraph  where  the 
same  matter  is  charged  in  another. 

This  court,  in  the  case  of  Drummond  v.  Leslie^  5  Blackf.  453, 
held  that  although  the  words  laid  in  a  declaration  in  slander 
do  not  contain  a  directly  affirmative  charge  that  the  plaintiff 
had  committed  forgery,  yet  if  they  were  calculated  to  induce 
the  hearers  to  suspect  that  the  plahitiff  had  committed  it,  they 
are  actionable. 
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The  judgment  of  the  circuit  court  is  reversed;  cause 
manded  to  said  court,  with  directions  to  overrule  ^e  demur- 
rer to  the  first  and  third  paragraphs  of  said  complaint,  and 
for  further  proceedings.    Costs  here. 


Words  AenoNABLi  fbr  8x:  See  Prodor  t.  OweM,  80  Am.  Deo.  841,  note 
MS.  Words  not  aotionablo  per  ae  may  be  nude  eo  by  averring  aneh  eztrinM 
facts  as  will  show  that  th«»y  were  intended  to  be  slanderoa%  and  were  so 
nnderstood:  Work$  ▼.  SttwM^  76  Ind.  186^  citing  the  principal  case. 

In  Slaudxb,  Woads  to  ]bb  Taken  Ef  Ck>iofON  Aooiptation:  See  8ial- 
Ung»  Y.  Newman^  82  Am.  Deo.  723,  note  727,  where  other  cases  are  collected. 
Words  are  to  be  nnderstood  hi  their  plain  and  natural  import  according  to 
the  ideas  they  are  calcolated  to  convey  to  those  to  whom  they  axe  addresBed; 
and  in  ascertaining  the  meaning  of  the  speaker,  reference  most  be  had  to  the 
circnmstaaoes  under  which  they  are  uttered:  BUckeMUff  v.  Perrin,  27  Ind. 
630;  Boe  v.  ChiUDOod,  36  Ark.  215,  both  citing  the  principal  case.  Both 
Judges  and  jurors  are  to  understand  words  in  that  sense  whic^  the  author  in- 
tended to  convey  to  the  minds  of  his  hearers:  O^Oomiier  v.  O'Coiiiiigr,  24  Ind. 
220,  also  citing  the  principal  catM. 

DooTBDrB  TSAT  WoBDS  MUST  BX  Takxn  ut  MmoBi  Qmssu  has  been  ex* 
ploded:  See  8tattinff»  v.  Neioman,  62  Am.  Dec  723. 

Thx  FBiNdPAL  GA81  IS  oniD  in  Tojflor  V.  Shorty  40  Ind.  808^  to  the  point 
that  where  one  paragraph  of  a  complaint  is  good^  a  demurrer  to  the  whole  la 
rightly  ovepmled. 
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rxLioFAFH  OoKPANT  RsoDvnro  MissAoi  nff  ns  Omos  u  Bound  to 
Tbansmit  It  with  impartiality  and  good  faith  in  the  order  of  time  in 
which  it  is  received;  and  a  failure  to  do  so  makes  the  company  liable  to 
the  person  whose  dispatch  is  neglected  or  postponed.  But  private  dis* 
patches  must  give  way  to  the  transmission  of  intelligenoe  of  general  and 
public  interest,  and  to  communications  for  and  from  officers  of  justioe. 

Pabtt  18  Entitlkd  to  Bboovkb  or  Tklbgbaph  CIompant  Pbnaltt  of  ooo 
hundred  dollars,  under  the  Indiana  statute,  where  he  took  a  message  to 
the  company's  office,  and,  after  being  informed  by  the  agent  that  it  could 
be  transmitted  immediately,  paid  the  charges  demanded,  but  the  message 
was  not  sent  until  the  following  morning,  when  it  was  too  late  to  be  el 
any  service^  unless  the  company  shows  that^  after  receiving  the  message^ 
the  same  could  not  be  sent  by  reason  of  some  derangement  of  the  wire% 
or  that  it  was  postponed  in  oonsequenoe  of  the  transmission  of  inteUI* 
fence  of  general  and  publio  interest^  or  of  communioatiaDs  lor  or  from 
officers  of  Justice. 

AcnoN  to  reeover  a  penalty.    The  opinion  states  the  caieii 
H,  W.  Chase  and  /.  A.  WUstachj  for  the  appellant. 
John  A,  Stein^  for  the  appellee. 
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By  Court,  Bat,  C.  J.  This  action  was  commenced  against 
the  appellant,  under  the  first  section  of  '^  An  act  to  regulate^ 
electric  telegraph  companies"  (1  Gavin  &  Hord,  611),  for 
an  alleged  violation  of  its  provisions.  The  section  directs- 
that  such  companies  shall,  during  the  usual  office  hours,  re- 
ceive dispatches,  and  on  payment  or  tender  of  the  usual  charge^ 
according  to  the  regulations  of  said  companies,  shall  transmit 
the  same  with  impartiality  and  good  faith,  and  in  the  order  of 
time  in  which  they  are  received,  under  penalty,  in  case  of  fail* 
ure  to  transmit,  or  if  postponed  out  of  such  order,  of  one  hun-^ 
dred  dollars,  to  be  recovered  by  the  person  whose  dispatch  io 
neglected  or  postponed.  The  section  also  makes  provision 
that  messages  of  a  peculiar  character  shall  have  preference  iz» 
the  order  of  transmission.  Issues  were  formed,  and  the  cause 
submitted  to  a  jury  for  trial.  The  finding  of  the  jury  was  in 
favor  of  the  appellee,  under  the  instructions  of  the  court.  The 
evidence  disclosed  the  following  facts:  Certain  persons  were 
arrested  by  military  authority  in  the  city  of  Lafayette,  and 
brought  to  Indianapolis,  on  the  first  day  of  July.  The  exami- 
nation of  the  parties  was  postponed  until  ten  o'clock  a.  h.,  of 
the  following  day,  and  the  appellee,  who  was  their  attorney, 
went  at  half-past  seven  o'clock,  p.  h.,  with  his  clients,  to  the 
office  of  the  appellant  in  Indianapolis,  and  after  inquiring  of 
the  agent  in  charge  of  the  office  whether  the  line  was  in  order 
to  Lafayette,  and  whether  a  message  could  be  sent  at  onc^ 
and  receiving  an  answer  in  the  affirmative,  he  prepared  a  die- 
patch  in  these  words:  ^*  Come  on  the  night  train  without  fail, 
to  testify  on  behalf  of,"  etc.  This  message  was  properly  ad- 
dressed, and  the  agent  informed  ^'that  unless  the  dispatcb^ 
could  go  at  once,  it  would  be  of  no  use,  as  the  men  were 
wanted  to  come  to  Indianapolis  by  the  night  train."  The- 
agent  replied  ''  that  the  dispatch  could  be  sent  immediately, 
as  there  were  no  obstructions,  and  the  lines  were  all  clear.'' 
Thereupon  the  message  was  delivered,  and  was  accepted  upon- 
payment  of  the  charge  for  sending  it.  The  evidence  of  the 
appellant  was  as  follows:  At  the  time  the  message  was  re> 
ceived,  the  book-keeper,  whose  duty  it  was  to  receive  dis- 
patches, collect  payment  for  the  same,  and  deliver  to  one  of 
the  operators,  was  in  the  office,  and  not  more  than  one  operar 
tor  was  present  with  him.  That  operator  had  left  the  service 
of  the  appellant,  and  could  not  be  produced  as  a  witness.  The 
next  morning,  about  eight  o'clock,  the  acting  manager  of  the 
company  discovered  the  dispatch  with  other  messages  on. 
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the  files,  and  "  saw  that  it  ought  to  have  heen  sent  the  even- 
ing before,  to  have  enabled  the  parties  to  ha^e  oome  by  the 
train  as  desired,"  and  he  then  forwarded  the  message  as  soon 
as  possible.  It  was  also  shown  that  sometimes  messages  were 
delayed,  as  the  operator  at  the  other  end  of  the  line  was  en- 
gaged on  other  lines  when  called.  At  that  time,  the  dispatches 
for  the  associated  press  generally  commenced  coming  at  eight 
o^clock,  and  lasted  sometimes  a  longer  and  sometimes  a  shorter 
time.  At  the  proper  time,  the  following  instmotions  were 
asked  by  the  appellant:  — 

''1.  This  is  an  action  to  recover  a  penalty  of  one  hundred 
dollars;  and  in  order  to  entitie  the  plaintiff  to  recover  he  must 
prove  that  he  deposited  with  the  defendant  at  Indianapolis, 
daring  the  usual  office  hours,  the  message  set  forth  in  the  com- 
plaint for  transmission  to  LafEiyette,  and  paid  or  offered  to 
pay  therefor;  and  that  the  defendant  did  not,  with  impartiality 
and  in  good  faith,  and  in  the  order  of  time  in  which  it  was 
received,  transmit  the  same  to  Lafayette. 

"2.  Mere  negligence  in  the  transmission  of  the  message, 
whereby  it  was  delayed  from  evening  until  the  next  morning, 
unless  such  negligence  was  accompanied  by  bad  faith,  or  unless 
the  message  was  postponed  out  of  its  order,  will  not  entitie  the 
plaintiff  to  recover  in  this  action,  but  in  such  case  the  company 
would  be  liable  in  the  proper  action  for  such  damages  as  her 
negligence  occasioned." 

The  instructions  were  refused  by  the  court;  and  the  follow- 
ing instructions  were  given  to  the  jury,  over  the  exceptions  of 
the  appellant:  ^'1.  This  is  an  action  to  recover  a  penalty  of 
one  hundred  dollars  for  an  alleged  fEulure  to  transmit  the  mes- 
sage, in  the  complaint  specified  by  the  defendants;  2.  The 
law  requires  of  the  defendant,  where  the  agents  of  the  telegraph 
company,  in  their  proper  office,  receive  messages,  to  transmit 
the  same  with  impartiality  and  good  faith,  and  in  the  order  of 
time  in  which  they  are  received;  and  a  fiEdlure  to  comply  with 
this  requisition  makes  the  company  liable  to  the  person  whose 
dispatch  is  neglected  or  postponed.  Private  dispatches  must 
give  way,  however,  to  transmission  of  intelligence  of  general 
and  public  interest;  to  communications  for  and  firom  officers 
of  justice.  If  you  shall  believe  from  the  evidence  that  the 
plaintiff,  acting  as  the  attorney  of  Bixler  and  Iddings,  went  to 
the  office  of  the  Western  Union  Telegraph  Company  at  In- 
dianapolis, with  the  message  in  the  complaint  specified,  and 
inquired  of  the  agent  if  the  same  could  be  sent  immediately 
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to  Lafayette,  and  was  informed  that  it  could  be  immediately, 
and  the  plaintiff  paid  the  charges  demanded  of  him  by  such 
agent,  and  the  sending  of  the  message  was  postponed  until  the 
next  morning,  to  an  hour  when  it  was  too  late  for  the  message 
to  be  of  any  service,  the  plaintiff  would  be  entitled  to  recover 
the  penalty  of  one  hundred  dollars,  unless  the  company  has 
shown  that,  after  receiving  the  message,  the  same  could  not  be 
sent  by  reason  of  some  derangement  of  the  wires,  or  that  the 
dispatch  was  postponed  in  consequence  of  the  transmission  of 
intelligence  of  general  and  public  interest,  or  communications 
for  and  firom  officers  of  justice." 

It  will  be  observed  that  the  appellant  sought,  by  the  instruc- 
tions asked,  to  place  the  question  of  her  liability  before  the 
jury  upon  the  determination  of  the  issue,  whether  or  not  she 
had,  with  negligence  and  bad  faith,  postponed  the  transmis- 
sion of  the  dispatch,  or  whether  she  had  postponed  such  mes- 
sage out  of  its  order.  The  instructions  given  to  the  jury 
presented  the  question  whether  or  not  the  message  was  trans- 
mitted the  night  following  its  delivery;  and  declared  that  if 
not  transmitted  then,  and  such  failure  was  not  excused  by  its 
lines  being  out  of  order,  or  privileged  messages  being  received, 
the  sending  of  it  in  the  morning  was  no  transmission,  and  the 
company  were  liable.  We  are  of  opinion  that  the  view  ex- 
pressed by  the  court  was  correct.  The  message,  upon  its 
face,  and  as  explained  at  the  time  of  its  delivery  to  the  com- 
pany, could  have  no  force  unless  sent  before  the  night  train 
left  Lafayette.  ^^  Come  by  the  night  train,"  as  it  sounded 
along  the  wires  the  next  morning,  spoke  not  as  a  living  voice, 
but  as  an  echo  of  the  past.  Our  postal  facilities  are  ample 
for  the  transmission  of  such  memories,  and  the  law  will  not 
permit  the  telegraph  to  be  employed  as  a  rival. 

The  judgment  is  affirmed,  with  five  per  cent  damages. 


Bums  Aim  LuBnjmts  or  Txlbgbaph  Companies:  See  Bkmey  ▼.  Kem 
Tprk  tie,  0(K,  81  Am.  Deo.  607,  note  612,  where  thia  (robjeot  u  oonoidered  and 
AUiDfiroas  OMet  aredted and  ooUeoted.  In  Tndiana,  a  penalty  may  be  reooy- 
ered  by  a  party  wboee  diapateh  has  not  been  lent  as  soon  as  it  should  haye 
oeen:  Weatem  U,  T.  Co.  ▼.  Buchanan,  35  Ind.  436|  Wesiem  U.  T,  Co,  t. 
Meek,  49  Id.  66,  both  citing  the  principal  case.  In  Wutem  U,  T.  Co.  ▼.  Chm* 
fat,  64  Id.  178^  it  was  said,  citing  the  principal  case,  that  the  statnte  giTinf 
•neh  penalty  is  beneficial  gensmlly,  and  ought  to  be  fairly  enforced. 
Ax.  Dml  Vol.  LZZXV-» 
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MoKVOAOB  Made  to  Sboubb  Indebtbdmkb  Ck>HTiNi7X8  TO  Stavd  ab  Such 
SiouBTTT,  althoQgh  the  note  or  other  paper  which  eyidenoee  the  indebfe- 
•dnew  may  be  taken  np  and  other  paper  of  the  aame  party  rabBtitatad 
therefor  by  way  of  renewal  or  otherwise.  Equity  holda  the  debt  as  tiM 
thing  actoally  intended  to  be  secored,  and  regards  the  note  as  merely 
the  evidence  of  the  debt. 

Wbkrb  Nots  Pboduckd  does  not  Corrxsfond  with  That  Dbscbdbd  or 
MoRTOAGB,  either  by  reason  of  a  misdescription  in  the  mortgage  or  m 
oonsequence  of  renewal  of  the  paper  originally  secnred,  the  compUuiii 
OQght  to  contain  specific  averments  connecting  the  note  sued  on  with  the 
mortgage  given. 

CtoMPLAiKT  Which  Alleqbb  that  Dkfbndant  astd  Wm  Madb  Mobt- 
OAOS  to  secure  the  payment  of  a  note,  and  that  the  note  and  mortgage 
•re  filed  with  the  complaint,  is  not  demurrable,  although  the  note  filed 
with  the  complaint  is  executed  by  the  defendant  and  wife  and  does  nol 
bear  interest,  while  the  mortgage  describes  a  note  of  the  same  date  exo- 
onted  by  the  defendant  alone,  bearing  interest  from  date.  Such  allega- 
tion will  admit  whatever  proof  may  be  necessary  to  show  that  the  note 
exhibited  is  the  one  which  was  secured  by  the  mortgage. 

Action  to  foreclose  a  mortgage.    The  opinion  states  the  case. 

B.  and  H.  Crawford^  for  the  appellant. 

John  8.  DaviSy  Thomas  L,  Smithy  and  M.  C.  KerVj  for  the 
appellees. 

Bj  Court,  Frazbb,  J.  The  complaint  alleged  that  the  ap- 
pellants made  a  mortgage  of  real  estate  to  secure  the  pajment 
of  a  note;  that  the  note,  though  overdue,  was  not  paid;  and 
that  the  mortgage  and  note  were  filed  with  the  complaint,  etc. 
The  note  filed  appears  to  be  executed  by  J.  Dumell  and  Ann  M. 
Dumell,  and  does  not  bear  interest  from  date.  The  mortgage 
describes  a  note  of  like  date,  executed  by  Jesse  Dumell,  bearing 
interest  from  date. 

The  defendants  filed  separate  demurrers  to  the  oomplainti 
showing  for  cause  that  it  did  not  state  sufficient  facts.  The 
overruling  of  these  demurrers  is  the  only  error  assigned. 

It  is  a  familiar  proposition  that  a  mortgage  made  to  secure 
an  indebtedness  continues  to  stand  as  such  security,  though 
the  note  or  other  paper  which  evidences  the  indebtedness  may 
be  taken  up  and  other  paper  of  the  same  party  substituted 
therefor,  by  way  of  renewal  or  otherwise.  Equity,  which  re- 
gards the  substance  of  things,  holds  the  debt  as  the  thing 
actually  intended  to  be  secured,  and  regards  the  note  as 
merely  the  evidence  of  the  debt.    It  appears  from  the  re- 
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citals  in  this  mortgage  that  Jesse  Darnell  and  Ann  M.  Du- 
mell,  at  the  date  of  the  note  and  mortgage,  were  husband 
and  wife.  If  bo,  and  the  debt  was  really  the  husband's,  then 
the  note  did  not  bind  her,  and  the  mortgage  correctly  describes 
it  as  the  note  of  the  husband;  for  such  it  would  be  in  legal 
effect.  But  the  note  annexed  to  the  complaint  did  not  bear 
interest,  while  that  which  the  mortgage  describes  did.  The 
argument  of  the  appellant  is,  that  where  by  misdescription 
in  the  mortgage,  or  in  consequence  of  renewal  of  the  paper 
originally  secured,  that  which  is  produced  does  not  correspond 
with  that  which  the  mortgage  describes,  the  complaint  ought 
to  contain  specific  averments  connecting  the  note  sued  on  with 
the  mortgage  given.  This  is  undoubtedly  correct,  but  we  can« 
not  conceive  of  any  mode  by  which  such  averment  can  be 
better  made  than  is  done  in  this  complaint.  It  distinctly 
alleges  that  the  note  exhibited  is  the  one  which  was  secured 
by  the  mortgage.  This  allegation  would  admit  whatever 
proof  might  be  necessary  to  show  that  fact.  In  the  case  in 
hand,  it  may,  perhaps,  be  regarded  as  the  equivalent  of  an 
averment  that  the  mortage  by  mistake  misdescribes  the  note. 
Judgment  affirmed,  with  five  per  cent  damages,  and  costs. 


CknrnNUAJiCB  ov  MoBTOAai  as  SscuBmr,  notwtthotanbiko  Chanois 
Df  FoBH  OF  Dkbt.  — A  mortgage  secures  a  debt  or  obligatum,  and  not  the 
eTidenoe  of  it»  and  no  change  in  the  form  of  the  evidence,  or  in  the  mode  or 
time  of  payment^  can  operate  to  diacharge  the  mortgage.  So  long  as  the  debt 
aecured  remaina  unpaid,  neither  the  renewal  or  subetitation  of  the  evidence 
of  the  debt  will  impair  the  lien  of  the  mortgage:  2  Jones  on  Mortgages,  sec. 
924;  CfuUnm  v.  Branch  Bank  ai  Mobile,  23  Ala.  797;  Boyd  v.  Beck,  29  Id.  703; 
MdChiire  v.  Van  PeU,  66  Id.  844;  Helmetag  v.  Frank,  61  Id.  67;  Kieaer  v.  Bald- 
isfn,  62  Id.  626;  Ol^pkhU  v.  Echerley,  36  Ark.  69;  Franklin  v.  Cannon,  1  Root, 
600;  BaUu  v.  Chaunoty,  8  Conn.  889;  Hngumn  v.  Starkweather,  6  Gflm.  492; 
HamOUm  v.  Qumby,  46  DL  90;  Rogere  v.  Truaieea  qf  Schools,  46  Id.  428;  Darsi 
V.  Batee,  61  Id.  439;  Flower  v.  Ekoood,  66  Id.  438;  Temiery  v.  Nkhdaon,  87 
Id.  464;  Woreeeter  National  Bank  v.  Cheen^,  87  Id.  602;  Citimu^  Naiional 
Bank  v.  Dayton,  116  Id.  267;  MdOormkk  v.  D^fyy,  8  Blackf.  99;  Ciama  v. 
Hainu,  18  Ind.  496;  Mayer  v.  QroUtMck,  68  Id.  1;  WaUere  v.  WaUere,  73  Id. 
426;  BodUn  v.  Merit,  86  Id.  660;  Pouder  v.  RUamger,  102  Id.  671;  Port  v. 
RMkw,  86  Iowa»  208;  Sloan  v.  Riee,  41  Id.  466;  Hekfely  v.  Matteaon,  64  Id. 
606;  Hadloek  v.  Bvifineh,  31  Me.  246;  Smiih  v.  Stanley,  87  Id.  11;  Parkhnni 
V.  Cummings,  66  Id.  166;  Maryland  etc  Co.  v.  Wmffert,  8  Gill,  170;  Watknu  v. 
HiU,  8  Pick.  622;  Pomroy  v.  Riee,  16  Id.  22;  Baxter  v.  MelnUre,  13  Gray, 
168;  Taber  v.  HamUn,  97  Mass.  489;  Brown  v.  Jhtnekel,  46  Mich.  29;  WhU- 
taere  v.  FnUer,  6  Minn.  608;  Heard  v.  Sham,  1  Freem.  Ch.  79;  Moree  v.  Clay- 
ton,  13  Smedes  &  M.  373;  Oleamm y.  Wright,  63  WaB.  241;  HoweUY.  Buth,  64 
Id.  437;  Sledge  v.  Ohenehaxn,  68  Id.  670;  ThorfOon  v.  Irwin,  43  Ma  163;  Ckrie- 
lioM  ▼.  Nenberry,  61  Id.  446;  ElUot  v.  Sleeper,  2  K.  H.  626;  Hukhine(m  t. 
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SwarUweUer,  31  N.  J.  Eq.  206;  HumfJurt^  ▼.  Pcmaer,  32  Id.  221;  Arain  r. 
i^rcBBfer,  36  Id.  326;  Chegwy  v.  Tibnuu,  20  Wend.  17;  Cob  t.  AidbGti;  1  HOI, 
616;  Bank  qf  Utica  y.  Fhich,  3  Barb.  Ch.  293;  S.  0.,  49  Am.  Deo.  175,  nota 
178;  B<a)coek  v.  Ifc^ne,  19  Baib.  140;  HiU  v.  Stfede,  13  N.  Y.  656;  Jogger  Irm 
Co.  T.  WaOer^  76  Id.  521;  nf^mtmY.I>evereuoB,  63  N.  O.  624;  Kkider  ▼.  JTc/l- 
Aenny,  81  Id.  123;  VidsT.  SnUih,  83  Id.  80;  PaUenom  t.  Jokntton^  7  Ohio^  pi. 
1,  p.  225;  Chotam  v.  7^bin|Mon,  3  Ohio  St.  424;  .^Aitngafe  v.  G^ee,  11  K  L 
609;  Bwrtm  v.  Presdy,  1  Cheves  Eq.  1;  f  anA  qf  South  (kavUna  t.  i?oae,  1 
8trob.  Eq.  257;  Dana  v.  Bimiey,  7  Vt.  493;  McDonald  ▼.  ifcZ>ona&i,  16  Id. 
630;  Dunahee  v.  Parmelee,  19  Id.  172;  iS'focum  y.  Oo^  22  Id.  137;  Seymour  ▼. 
Darrew,  31  Id.  122;  FarmerB*  Bank  v.  Mutual  Aeeuranee  Society,  4  Leigfa,  69; 
Cb/«»  v.  WUheret  33  Grott.  186;  WUUaanB  v.  iS^orr,  5  Wis.  534;  Amee  y.  ^et» 
OrtoofiA  etc  R.  R.  Co,,  2  Woods,  206;  Teed  y.  Carruthere,  2  Toaoge  &  G.  31. 
Nothing  bnt  payment  or  a  release  will  haye  the  effect  of  discharging  tho 
mortgage:  Pa-Murst  y.  Cummbigs,  56  Me.  155;  Whittacre  y.  Puller,  5  Minn. 
508;  Beard  y.  i^xnu,  1  Freem.  Gh.  79;  ifoTM  y.  Claytm,  21  Miss.  373;  Sehtm- 
pert  y.  DUlard,  55  Miss.  348;  Li^spoU  y.  JTeU;  58  Mo.  213;  Rogere  y.  Trader^ 
Ina.  Co,,  6  Paige,  58a  In  BoOes  y.  Chauneey,  8  Conn.  392,  Bissell,  J.,  deliy- 
ering  the  opinion  of  the  conrt,  said:  "As  between  the  mortgagor  and  the 
mortgagee,  there  can  be  no  pretense  for  saying  that  the  snbstitntion  of  ana 
note  for  another  is  a  satisfaction  of  the  condition  of  the  mortgage."  And  in 
OuUum  y.  Branch  Bank  at  MobOe,  23  Ala.  800,  Goldthwaite,  J.,  who  deliyered 
the  opinion  of  the  conrt,  said:  "  The  debt  was  the  same,  although  it  was  eyi- 
denced  by  a  new  note;  and  equity,  in  such  cases,  looks  to  the  debt»  and  not 
to  the  shape  it  may  assume."  The  renewal  of  a  note  secured  by  mortgage  is 
not  payment  thereof;  neither  is  the  substitution  of  a  new  note  for  the  old 
one;  and  in  the  absence  of  some  agreement^  or  plain  manifestation  of  a  oon- 
trary  intention,  the  security  will  remain  intact:  OUpkbU  y.  Echerley,  36  Ark. 
69;  Bollee  y.  Chauneey,  8  Conn.  389;  Watkina  y.  HUl,  8  Pick.  522;  Pomroy  y. 
Rice,  16  Id.  22;  Brown  y.  Dunckel,  46  Mich.  29;  Hutehinaon  y.  BwartaweUer^ 
31  N.  J.  Eq.  205;  Stoain  y.  Fragkr,  35  Id.  326;  Vkk  y.  SmUh,  83  K.  C.  80; 
Bamk  qf  South  Carolina  y.  Roae,  1  Strob.  Eq.  257;  Burton  y.  Preaaly,  Cheyea 
Eq.  1;  Colea  y.  Withera,  33  Gratt  186;  Dunham  y.  Dey,  15  Johns.  554;  S.  €., 
8  AiQ.  Dec.  282;  Brmekerhoffy,  Lanaing,  4  Johns.  Ch.  65;  S.  C,  8  Am.  Deo. 
638.  If  a  new  note  is  giyen,  the  burden  is  npon  the  mortgagor  to  show  an 
agreement  that  the  mortgage  should  be  released  upon  the  execution  of  tfaa 
new  note:  Sloan  y.  Rice,  41  Iowa,  465;  Colea  y.  Withera,  33  Gratt  186.  Th« 
admission  of  parol  eyidence  to  show  that  at  the  time  the  new  note  was  eze- 
cnted  it  was  agreed  by  the  parties  that  the  mortgage  should  be  continued  aa 
seonrity  for  the  new  note,  is  not  a  yiolation  of  the  rule  respecting  the  admis- 
non  of  parol  eyidence:  Port  y.  RobUnna,  35  lowa^  208. 

A  mortgage  giyen  to  secure  a  certain  sum,  according  to  the  oondition  of  a 
certain  bond  of  the  same  date,  and  which  bond  was  conditioned  to  pay  thai 
sum,  or  indenmify  the  mortgagee  against  a  note  for  the  same  sum  made  by 
the  mortgagor,  and  indorsed  by  the  mortgagee,  and  discounted  at  a  bank  for 
the  aooommodation  of  the  mortgagor,  will  continue  as  a  subsisting  and  yalid 
seoority  as  long  as  such  note  shall  run,  or  be  kept  aliye  in  the  bank,  in  whole 
•r  in  part)  by  renewals  thereof  from  time  to  time,  aooording  to  the  customary 
eonrse  of  sndi  transactions  with  the  bank:  Brmeker^qfr.  Lanaing,  4  Johns. 
Ch.  65;  S.  C,  8Am.  Doc  538.  ISiat  in  Fowler  r.Buah,  21  Piek.  230,  amort- 
fige  was  giyen  to  soo«iie  a  note  payable  in  installmentB,  and  when  one  of  the 
installments  becante  dne^  tiio  mortgagor  gaye  to  the  mortgagee  anotiMr  note 
for  the  enm  da<^  whieh  ho  had  discounted  at  a  bank,  and  tlM  neiw  note 
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htld  to  be  »  paymmt  of  the  fint  instaUmenti  and  not  a  mere  change  of  ae- 
onri^  and  that  the  mortgage  waa  diaafaaxged  jwv  tamttK 

It  ia  not  neceaaajry  to  eonatitate  aabaequently  iaaned  notea  renewala  of  the 
original  notea  that  they  ahoold  be  iaaned  for  the  aame  amoonta,  and  that  each 
aooceaaive  note  ahoold  have  been  applied  to  take  np  ita  immediate  predeoee- 
Bor.  A  continuing  loan  of  the  aame  credit  by  the  iaaoe  of  new  notea  from 
tame  to  time  ia  within  the  terma  of  the  mortgage,  and  anch  notea  will  be  se- 
cared  by  it:  CkmUy.  MeGraA,  32  Fa.  St  3d2.  Where  an  old  note  which haa 
been  paid  in  part  ia  taken  up  and  a  new, note  given  for  the  belanoe,  the  mort- 
gage remaina  aeonrity  for  the  new  note^  and  will  operate  aa  a  Hen  on  the 
premiaea  ao  long  aa  any  portion  of  the  dibt  which  it  waa  given  to  aecure  re- 
maina unpaid:  McOormkk  v.  Digbff^  8  BlackL  09;  Cinna  v.  JToanes,  18  Ind. 
496;  WalUn  ▼.  Wabier»^  73  Id.  425;  ChoMe  v.  AbboU,  20  Iowa»  154;  Swim  t. 
Hcmmmd,  33  Id.  868;  8wm,  v.  Topfe*  35  Id.  248;  Shan  ▼.  Rice^  41  Id.  466; 
MadseUr.  Bkhdberger,  12  Md.  78;  I^ewHantpMre  Banky.WUlard,  lOK.H. 
210;  McDonald  ▼.  McDtnuUd,  16  Vt  630;  Dunslue  y.  Parmeke^  19  Id.  172; 
Seynumr  v.  Darrow^  31  Id.  122.  Extending  the  tima  of  payment  doea  net 
deatroy  the  lien  of  the  mortgage:  NaUner  v.  Tappejft  65  Ind.  107;  CUvekmi 
T.  JforOm  2  Head,  128;  WUJkma  y,  Starr,  6  Wvl  6^  The  taking  of  a  new 
note  with  peraonal  aecurity  inatead  of  an  old  one  without  Beouritj  doea  not 
zeleaae  the  mortgage,  unleaa  it  waa  ao  intended:  Flower  ▼.  Ehooodt  66  HL  439; 
BurdeU  y.  Clay,  8  B.  Mon.  287.  Where  an  agreement  ia  executed  in  lieu  of 
a  note  aecured  by  mortgage,  the  mortgage  ia  not  thereby  canceled,  where  it  ia 
manif  eat  that  the  partiea  intended  that  the  mortgage  ahould  atill  remain  a  anl^ 
aiating  aeourity  for  the  payment  of  the  debt:  Hugunin  y.  Starkweather,  5  Oilm. 
402.  And  a  mortgage  given  to  indamnify  an  indoiaev  or  aurety  on  a  note 
aeeured  by  it  b  a  continuing  aeoorify  for  all  ranewa]a»  until  it  ia  finally  paid: 
Ms^er  v.  ChvUendkk,  68  Ind.  1. 

If  the  holder  of  a  promiaaory  note  indoraea  it  to  a  third  penon,  and  givea 
the  latter  a  mortgage  to  aecure  the  payment  of  the  note,  the  mere  failure  of 
the  mortgagee  to  charge  the  indoraer  upon  the  note  by  preaentment  and 
notice  of  non-payment^  will  not  releaae  the  land  from  the  burden  of  the  mort- 
gage^  To  produce  that  effect^  there  muat  have  been»  inaddltian  to  the  failure 
to  dharge  the  indoraer  upon  the  note,  auch  conduct  on  the  part  of  the  mor^ 
gagee  aa  would  prevent  or  hinder  the  mortgagor  from  collecting  the  note  of 
the  maker:  Emm  v.  CaOwrwood,  10  Ohio  St.  109;  MUtkdl  v.  Clark,  35  Vt. 
104.  The  taking  up  of  an  eld  note  aecured  by^  mortgage  and  having  an  in- 
doraer, and  giving  a  new  ona  withoutan  indorae^  doea  not  releaae  the  prem- 
iaea from  the  lien  of  the  mortg^kge:  Dant  v.  BoUm,  51 SL  439.  Bat  where  a 
wife  mortgagee  her  land  aa  continuing  aecurity  for  notea  to  be  indoraed  by 
her  huaband,  or  any  renewala  thereof,  an  agrecnnenfe  by  the  creditor  to  ex- 
tend the  time  of  payment  for  the  debt  due  upon  auch  notea,  without  a  re- 
newal thereof  diadiargee  her  liability  aa  anrety:  Svdtk  v.  Townwnd,  25  K.  Y. 
479;  ^an£</J{Uofiv.  Sfl«nai,46Id.l70.  The  taking  up  of  an  old  note  secured 
by  mortgage^  and  giving  inatead  a  new  one  in  which  ia  incorporated  an  ad- 
ditional aum  loaned,  will  not»  in  the  abeence  of  an  agreement  to  theccntraiy, 
diachaige  the  mortgage:  Peri  v.  RMim,  35  Iowa,  208;  De  Cottm  v.  J^ere,  7 
Fla.  284.  In  the  latter  caae^  the  mortgagor  gave  hia  note^  aeeured  by  the 
mortgage,  for  two  thousand  dollara.  After  it  had  been  reduced  by  paymenta 
to  eight  hundred  dollara,  he  acnired  x  farther  loan  of  two  hundred  dollara 
from  the  mortgagee,  representing  that  thia  aum  waa  neoeaaary  to  enable  him 
to  carry  on  hia  buaineaa.  A  new  note  for  one  thouaand  dollara  waa  then  exe- 
euted.    It  waa  objected  on  the  argument  of  the  caae  that  this  advance  and  con- 
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tolidaiion  eonatitated  a  new  contract,  and  that  the  mortgage  had  been  fnUy 
diflcliarged;  bat  the  court  held  that  however  that  might  be  between  parties 
not  privy  to  the  contract,  the  objection  would  not  h<dd  as  between  the  original 
parties  to  the  mortgage.  The  merger  into  a  judgment  at  law,  of  a  note  aecared 
by  mortgage,  does  not  extinguish  the  lien  df  the  mortgage.  The  mortgage 
can  only  be  extinguished  by  the  payment  of  the  debt:  Vamacmt  v.  AUmon^  23 
HI.  90;  HamUtan  ▼.  QtOmby,  46  Id.  90;  Hewitt  y.  Tempieton,  48  Id.  967;  /Vfert 
V.  WTiadock,  68  Id.  114;  HoehoeUy,  Servant,  63  HL  424;  J^^ower  ▼.  Eknod,  66 
Id.  438;  MarMe  ▼.  Jic^,  2  Blackf.  268;  Applegate  v.  JHoBon,  13  Ind.  75;  He^ 
mcher  v.  Lanibom,  13  Id.  468;  0*Leary  v.  SnecUter,  16  Id«  404;  CSmiki  V. 
iTainea,  18  Id.  496;  Lapping  v.  Duffy,  47  Id.  61;  Teal  ▼.  Binehman,  69  Id. 
879;  WaJU  ▼.  PMB^,  12  Iowa,  81;  State  ▼.  Lake,  17  Id.  215;  ffenderekoU 
▼.  Ping,  24  Id.  134;  Jordan  ▼.  SmUh,  30  Id.  500;  Jewett  ▼.  ffamUn,  68  Ma. 
172;  Cory  y.  Prentiss,  7  Mass.  63;  Efy  t.  Ely^  6  Gray,  439;  Tmrey  v.  Coot, 
116  Mass.  163;  Terry  v.  Woods,  14  Miss.  139;  BOey  ▼.  McCord,  21  Ma  285; 
Thornton  v.  Pigg,  24  Id.  249;  Flanagan  v.  We^eott,  11  K.  J.  Eq.  264;  Builerv, 
MiOer,  1  N.  T.  496;  Oage  ▼.  Brmoster,  31  Id.  218;  Staekpole  ▼.  /?oUtiw,  48  Id. 
665;  HelmbM  ▼.  Jfon,  4  Whart  410;  Datrff  v.  Batons,  2  Russ.  ft  M.  76;  2 
Jones  on  Mortgagee,  sec.  936.  Walker,  J.,  deliyering  the  opinion  of  the 
court  in  Prie$t  v.  Whedock,  58  SL  116,  said:  ''That  instrument  was  given  to 
secure  the  debt;  and  it  was  immaterial  what  form  it  assumed,  whether  an  ac- 
count, note,  or  judgment.  The  substance,  and  not  the  mere  form,  is  regarded 
in  equity,  and  hence  the  pledge  was  to  secure  payment  of  the  money,  and  not 
the  mere  extinguishment  of  the  note  by  the  debt  assuming  ano^er  form. 
Because  the  judgment  extinguished  the  note,  it  does  not  follow  tliat  the 
mortgage  was  discharged,  or  the  lien  it  created  on  the  premises  was  extin- 
guished. The  lien  of  the  morl^gage  on  the  lot  still  continued,  to  secure  tha 
payment  of  the  debt  then  evidenced  by  the  judgment.  The  sum  recovered 
was  the  same  debt  for  which  the  security  was  created  by  the  mortgage,  and 
it  remained  in  force  and  bound  the  lot  for  the  payment  of  the  judgment 
precisely  as  it  did  for  the  payment  of  the  note.  Until  the  satisfaction  of  tfaa 
judgment  by  payment,  release,  or  otherwise,  or  by  its  becoming  haired  by 
the  statute  of  limitations  or  some  superior  lien,  the  mortgage  bound  the  prpp> 
erty,  and  could  be  enf oroed. 

A  mortgagee  who  has  taken  the  body  of  his  debtor  in  exeoutioii  for  tha 
mortgage  debt  is  neverthelesB  entitled  to  the  benefit  of  his  mortgage  seouiitiy: 
Dams  V.  BatOne,  2  Buss,  ft  M.  76;  Gary  v.  Prentiss,  7  Mass.  63.  And  where 
the  assignee  of  a  note  secured  by  mortgage  sues  the  debtor  and  has  him  ar- 
rested on  mesne  process,  but  out  of  olemen<qr  on  his  inability  to  give  bail» 
discharges  him  from  the  arreet,  the  mortgage  lien  is  not  thereby  divested  or 
taken  away:  Terry  v.  Woods,  14  Miss.  139. 

Where  a  mortgage  is  given  to  secure  the  payment  of  a  sum  of  money  dna 
on  a  promissory  note,  and  the  mor^^agee  afterwards  accepts  a  reoognisuioa 
for  the  sum  due,  and  the  note  is  given  up,  this  does  not  disehazge  the  mort- 
gage: Davis  V.  Maynard,  9  Mass.  242.  And  if  a  bond  bearing  interest  al 
six  per  cent  is  given  up  without  any  intention  to  abandon  the  lien  of  the 
mortgage,  and  a  new  bond  bearing  eight  per  cent  is  given  in  its  stead,  the 
lien  will  remain,  but  only  for  the  debt  and  six  per  cent  interest  thereon:  Mc- 
Donald  v.  Hake,  16  Mo.  503. 

A  second  mortgage  and  note  taken  upon  the  same  land  for  the  same  deb^ 
without  a  surrender  and  discharge  of  the  first  mortgage  and  note,  will  not 
release  the  first  mortgage,  unless  there  is  an  understanding  to  that  effect. 
The  new  mortgage  is  presumed  to  be  a  further  security  for  the  sam<e  debit 
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f  Jones  on  Mortgagei^  aee.  IK25;  Cflttna  t.  EdheSp  18  Ind.  406;  Watten  r. 
WaUen,  73  Id.  425;  Pmder  t.  M^tnger,  102  Id.  071;  SOmtpert  v.  DOlard, 
15  Miaa.  848;  ButMuon  t.  Swartmodbr,  81  K.  J.  Eq.  206;  6V«0N»y  ▼• 
Tkamas,  20  Wend.  17;  Jone$  t.  Parhert  51  Wis.  218.  It  will  be  otherwise, 
kowerer,  if  the  new  note  and  mortgage  are  taken  as  a  payment  and  satisfao- 
lion  of  the  fiist:  Watten  ▼.  WaUer9,  73  Ind.  425;  ChUda  v.  Stoddard,  130 
Mass.  110;  St.  Alban$  Tnui  Co.  ▼.  Farrar,  53  Vt.  542.  So  the  giving  of  one's 
own  note  in  discharge  of  a  debt^  eridenoed  by  an  existing  note,  is  a  good 
payment  thereof  if  it  has  been  so  received  by  the  party  entitled  to  payment^ 
and  a  mortgage  ezecated  to  secnre  such  existing  note  will  be  thereby  satis* 
ied:  Imoa  Cofunitff  ▼.  Fotter,  49  Iowa,  676.  When,  upon  renewing  a  noto^ 
the  mortgage  seeming  it  is  canceled,  and  a  new  one  executed  upon  the  same 
property,  the  lien  of  the  second  mortgage  dates  only  from  its  execution,  as 
against  one  who^  without  actual  notice  of  any  claim  to  the  contrary,  pur- 
diases  the  property  under  a  judgment  which  was  a  lien  prior  to  the  date  of 
sBch  execution:  Wadiingtcn  Comply  ▼•  Slaughter,  54  Id.  265.  Where  a  note 
ascnred  by  a  chattel  mortgage  is  destroyed,  and  a  new  note  given  in  its  stea^ 
•seured  by  a  new  deed  of  trust  upon  the  property  to  a  new  trustee,  the  Uen 
el  the  new  deed,  if  it  is  duly  accepted  and  recorded,  takes  effect  as  to  third 
persons  from  its  date  only:  HocldTnan  v.  Sharp,  3  McAr.  90.  Where,  in 
place  of  a  bond  secured  by  mortgage  for  the  payment  of  fifteen  hundred  dol- 
lars, in  three  yearly  payments,  to  a  third  person  after  the  death  of  the  mort- 
gagee, a  due-bill  of  the  mortgagor,  payable  to  the  mortgagee,  at  a  different 
date,  ii  substituted  by  parol  agreement  some  time  after  the  giving  of  the 
ssortgage,  the  lien  of  the  mortgage  will  not  be  held  to  cover  such  due-bill,  in 
the  absence  at  least  of  a  clear  showing  that  such  was  the  agreement  whflQ 
liie  exchange  was  effected:  T%uher  v.  Alger,  30  Mich.  67.  And  where  a  party 
kaving  a  note  secured  by  mortgage,  after  the  institution  of  proceedings  in 
bankruptcy  by  him  against  the  maker,  enters  into  an  agreement  with  the 
ether  creditors  of  the  maker  to  dismiss  the  proceedings  in  bankruptcy  and 
to  take  a  new  note  payable  in  two  years  from  date,  without  interest^  in  the 
abeence  of  proof  of  the  intention  of  the  parties,  the  taking  of  such  new  note 
win  operate  as  a  release  of  the  mortgage:  Jamagan  v.  Cfames,  84  lU.  203. 
And  where  a  mortgagee  surrenders  tiie  old  papers  and  takes  a  new  mortgage 
lor  five  hundred  dollars  less  than  the  amount  of  the  old  one,  bearing  interest 
at  a  different  rate^  with  one  of  the  old  mortgagors  left  out  and  a  new  one  in- 
anted  in  his  stead,  very  dear  evidence  will  be  required  to  induce  a  court  of 
eqinity  to  interfere  and  give  the  mortgage  priority  over  intervening  liensi 
Dimgman  v.  SandaU,  13  GaL  512.  A  decree  for  the  foreclosure  of  a  mortgage 
sKtinguishes  the  lien  of  the  mortgage,  although  such  decree  is  merely  enrolled 
SBd  not  docketed:  PeqpJs  v.  Boebe,  1  Barb.  870. 
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bxiAirA  Statutb  Pb»bortbtwq  Dbqbxi  ow  OaMnoiLnr  to  bb  ArzAomEV 
TO  AuBTTon's  Dbid  of  land  sold  for  taxes,  and  its  redtali^  does  not  pre- 
clude the  introduction  of  evidence  to  show  non-compliance  with  positive 
statutory  requirements  in  reference  to  the  steps  neoessaiy  to  vest  in  him 
the  power  to  seQ. 
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AcnoN  to  quiet  tiile.    The  qinnioii  states  fha  ease. 

John  B.  NUes^  for  the  appellant. 
Bradley  and  Woodward^  fiir  the  appellee. 

By  Court,  Gbbgobt,  J.    Wilson  sued  Lemon  in  an  action 

in  the  form  of  a  bill  to  quiet  title  to  certain  real  estate.  He 
averred  that  he  was  the  owner  (setting  forth  his  title),  and 
that  Lemon  held  a  tax  deed,  and  pretended  to  claim  title 
imder  it  (setting  it  forth),  and  that  it  was  invalid  for  various 
alleged  causes.  Issues  were  made;  trial  bj  the  court,  and 
special  finding  of  facts  placed  upon  the  records,  and  conclu- 
sions of  law  thereon;  upon  which  a  judgment  was  rendered 
far  the  defendant.    The  finding  was  as  follows: — 

^'  1.  That  the  lot  in  controversy  was  sold  for  taxes  in  the  year 
1847,  and  that  on  the  twenty-first  day  of  February,  1850,  a 
deed  was  executed  by  the  auditor  of  Laporte  County  to  the 
defendant,  on  the  surrender  of  the  certificate  of  purchase  given 
on  the  sale. 

''2.  The  court  finds  that  the  list  of  taxes  taken  by  the 
county  auditor  firom  the  duplicate  in  the  hands  of  the  trea- 
surer, which  the  said  treasurer  was  unable  to  collect  at  their 
annual  settlement,  in  the  year  1846,  was  not  signed  by  the 
treasurer,  nor  sworn  to  by  him,  as  required  by  the  laws  of 
1843,  or  of  any  law;  but  that  it  was  proved  by  the  oath  of 
said  treasurer  on  the  trial  that  said  list  was  correct. 

'^  8.  The  court  finds  that  the  said  sale  for  taxes  was  adver- 
tised for  four  weeks  before  the  twenty-fifth  day  of  December, 
1846,  but  the  date  of  the  advertisement  is  not  shown  by  any 
book  or  record  in  said  auditor's  office. 

^*  4.  The  court  finds  that  on  said  list  taken  by  the  auditor 
fitmi  the  treasurer's  duplicate,  no  reason  was  noted  by  the  audi- 
tor why  the  tax  on  the  lot  in  controversy  could  not  be  collected 
as  required  by  the  laws  of  1843,  or  of  any  other  year. 

'^  On  the  above  facts  the  court  holds  the  law  to  be,  that  the 
auditor's  deed  was  conclusive  evidence  of  title,  and  could  not 
be  impeached,  and  therefore  that  the  evidence  showing  that 
the  treasurer  did  not  sign  and  swear  to  said  delinquent  list, 
and  that  the  auditor  did  not  note  on  said  list  the  reason  why 
said  tax  was  not  collected,  or  that  the  sale  was  not  legally  ad- 
vertised, were  irrelevant. 

«'The  court  also  holds  that  those  irregularities,  had  the 
proof  of  them  been  relevant  to  the  case,  would  have  been 
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sufficient  to  defeat  the  title  under  the  tax  sale.    The  court 
finds  for  the  defendant." 

The  latter  conclusion  above  quoted  resulted^  we  suppose, 
from  a  consideration  of  numerous  decisions  which  have  been 
made,  in  reference  to  yarious  ex  parte  proceedings,  ministerial 
and  judicial,  by  which  the  title  to  lands  has  been  transferred, 
or  attempted  to  be  transferred,  from  one  person  to  another. 

Preliminary  to  an  examination  of  the  controlling  conclu- 
sion arrived  at  in  this  case  upon  the  facts  found,  we  wUl 
advert  for  a  moment  to  some  of  the  decisions  above  alluded  to. 

In  proceedings  in  attachment  it  has  been  held:  1.  In 
(ySrien  v.  Daniel^  2  Blackf.  290,  as  the  affidavit  did  not  state 
that  the  defendant  was  late  of  the  county,  in  accordance 
with  the  statute,  that  therefore  the  judgment  was  wrong;  and 
the  court  say:  ^'The  ex  parte  nature  of  these  proceedings  re- 
quires a  strict  compliance  with  every  statutory  requisition*" 

So  in  Leaek  v.  Swawnj  8  Blackf.  68,  it  did  not  appear  whether 
the  person  who  assisted  the  sheriff  in  making  an  inventory 
and  appraisement  of  the  property,  etc.,  was  a  householder 
of  the  county^  as  required  by  the  statute.  It  is  said  it  should 
have  been  shown  "that  the  requirements  of  the  statute  had 
been  strictly  complied  with." 

So  in  Mamine  v.  Murphyy  8  Ind.  274,  it  was  held  that  as 
the  statute  required  the  bond  to  be  in  double  the  sum  claimed, 
the  judgment  was  erroneous,  the  bond  being  in  the  sum  of 
$780,  and  the  claim  for  $392.  It  is  said:  "  Proceedings  in 
attachment  being  ex  parte^  great  strictness  is  required.  The 
judgment  in  such  cases  will  be  reversed  for  small  deviations 
from  the  statute." 

So  in  WiUets  v.  Ridgway^  9  Ind.  868,  it  was  held  that  the 
sheriff's  return  to  a  writ  was  insufficient,  because  it  did  not 
show  that  search  had  been  made  for  personal  property,  and 
none  found,  or  if  found  taken,  in  view  of  the  statute  which 
required  that  "personal  property  shall  be  first  taken,"  etc. 

So  in  PorUr  v.  Byrnes  10  Ind.  147  [71  Am.  Dec.  806],  a 
sheriff's  return  was  held  insufficient,  and  a  sale  under  it  void, 
where  it  stated  the  levy  on  the  half  of  a  lot,  without  stating 
which  half,  ai^d  that  parol  evidence  was  not  admissible  to 
show  which  half,  etc.,  on  the  ground  that  "the  proceedings  In 
attachment  are  matters  of  record,  and  where  the  law  requiran 
an  entry  to  be  made  in  a  court  of  justice  of  particular  trans- 
actions, the  official  entry  excludes  all  independent  e^id^nce  of 
the  transaction. 
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The  questioD  presented  by  the  finding  of  the  court  is, 
whether  our  statute,  in  reference  to  the  degree  of  credibility  to 
be  attached  to  the  auditor's  deed,  and  its  recitals  as  eyidence, 
is  such  as  to  preclude  the  introduction  of  evidence  to  show 
non-compliance  with  positive  statutory  requirements,  or  to 
change  the  current  of  decision  on  such  ex  parte  proceedings. 
The  point  is  not  as  to  whom  the  burden  of  proof  is  upon  to 
show  such  non-compliance,  but  whether  such  proof  is  relevant 
at  all. 

The  statute  in  force  at  the  time  of  this  sale  is  as  follows: 
^  Such  conveyance  shall  be  executed  by  the  county  auditor, 
under  his  hand  and  seal,  and  the  execution  thereof  shall  be 
witnessed  by  the  county  treasurer,  and  shall  be  prima  facie 
evidence  that  the  sale  was  regular,  and  of  good  title  in  such 
grantee,  his  heirs  and  assigns,  according  to  the  provisions  of 
this  chapter:  R.  S.  1843,  p.  227,  sec.  115. 

In  the  case  of  Wiggins  v.  HoUey^  11  Ind.  2,  this  court  held 
that  a  claimant  under  a  tax  title  must  prove  that  all  the  re- 
quirements of  the  statute  have  been  complied  with. 

The  statute  under  which  this  decision  was  made  provided 
that  ^Hhe  said  collector  or  his  successor  shall,  after  the  expira- 
tion of  the  said  two  years,  execute  to  the  said  purchaser,  his 
heirs  or  assigns,  in  the  name  of  the  state  of  Indiana,  a  con- 
veyance of  the  lot  or  tract  of  land,  so  sold  as  aforesaid,  and 
mentioned  in  said  certificate,  which  conveyance  shall  vest  in 
the  person  to  whom  it  is  given  an  absolute  estate  in  fee-simple^ 
subject  to  the  claims  of  the  state  or  county  for  all  taxes,  costs, 
and  charges  accrued  upon  such  lot  or  tract  of  land  after  such 
sale  as  aforesaid;  and  such  conveyance  shall  be  conclusive 
evidence  that  the  sale  was  regular,  according  to  the  provisions 
of  this  act":  R.  S.  1824,  p.  344,  sec.  12. 

The  steps  necessary  to  vest  the  power  of  sale  in  the  collector, 
it  seems,  must  be  proven  aliunde  the  deed  of  conveyance:  See 
Parker  v.  Smithj  4  Blackf.  70;  Doe  ex  dem.  Morris  v.  BxTneliekj 
4  Id.  494. 

At  all  events,  the  special  findings  of  fact  of  the  judge  below 
are  relevant.  If  we  were  to  hold  otherwise,  it  would  reverse 
almost  the  entire  series  of  decisions  of  this  court  in  tax-title 
cases. 

It  is  claimed  that  the  general  finding  for  the  defendant 
must  stand,  notwithstanding  the  special  findings,  for  the  rea- 
son that  the  plaintiff's  title  is  not  found;  but  we  think  that 
the  finding  "  for  the  defendant"  was  intended  by  the  judge  to 
be  the  corollary  of  the  Bpecial  finding. 
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The  judgment  of  fhe  cirooit  court  is  reyeraed;  cause  re- 
manded for  a  new  trial,  in  accordance  with  this  opinion.  Costs 
bexe. 


BaoRAiSDrTixBBBDJLBBTXDSNOi:  8eeL(mgT.BumeU,SlABL'De«k4Slli, 
«o*e427;  PfaiatMiliT.  iSMt;  76Id.  4(^iiote40e,  whoKot^ 
fba  principcd  oaae  is  ftpprored  generally  in  Whknemd  ▼.  SmaO,  66  Ind.  127» 
«Dd  it  is  died  in  KitegfiT  ▼.  .^bree,  86  Id.  85,  to  the  point  that  notwithstand- 
ing the  proyirion  in  the  Indiana  statnte  of  1824,  that  "  mch  oonTeyance  shall 
ht  eoQolnsiTe  evidence  that  the  sale  was  regular  aooording  to  the  prorisiona 
ef  thk  aot^"  the  steps  neeesssry  to  Test  the  power  of  ssle  in  the  ooUeotor»  it 
most  he  proven* 


Williamson  v.  Foreman. 

l28Iin>IAHA,6«L| 

^LnwD  SsRura  up  Fobmeb  Adjudioatiov  must  bi  Aooomphiied  bt 
CcnoLBn  IUboobd  of  all  the  pleadings  and  proceedings  in  the  case  upon 
which  it  is  f onndedp  and  if  it  fails  to  do  this,  the  defect  may  be  reached 
\ff  denmxrer. 

AonoN  on  an  account    The  opinion  states  the  case. 
J.  C  Denny  f  tea  the  appellant 

By  Courty  Elliott,  J.  Suit  by  Williamson  on  an  account  as* 
signed  to  him  by  one  Alfred  Elliott  against  Gtoorge  Foreman, 
Oabriel  Foreman,  Columbus  Foreman,  and  Ferdinand  Fore- 
man, partners,  trading,  etc.,  in  the  name  of  George  Foreman  and 
Company.  Elliott  was  alsa  made  a  party  defendant  to  answer 
«s  to  his  interest  in  the  account  sued  on.  There  were  issues 
of  fact;  jury  trial;  verdict  and  judgment  for  the  plaintiff  for 
<me  dollar.    The  plaintiff  appeals. 

The  only  error  assigned  is  the  oyerruling  of  a  demurrer  to 
the  fourth  paragraph  of  the  answer  by  the  court  below.  That 
l^aragraph  of  the  answer  is  pleaded  by  the  defendants  Fore- 
man, and  alleges  that  on  the  twentynsecond  day  of  August, 
1860,  in  a  suit  then  pending  in  the  Knox  circuit  court,  and 
then  tried  and  determined,  in  which  Gabriel  Foreman,  as- 
signee of  G.  Foreman  and  G.  W.  Foreman  and  Company,  was 
plaintiff,  and  the  defendant  Elliott  and  George  W.  Foreman 
were  defendants,  the  matters  and  things  in  plaintiff's  com- 
plaint, and  the  several  items  of  the  plaintiff's  bill  of  particu- 
lars, now  by  the  plaintiff  pleaded  by  way  of  set-off  to  the 
plaintiff's  complaint,  were  then  and  there  fuUy  adjudicated, 
beard  and  determined,  and  the  plaintiff  in  said  action  tbeii 
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and  there,  by  the  judgment  of  said  ooort^  reoorered  against 
said  defendants,  which  said  judgment  remains  in  full  foroOt 
etc.,  '^  a  copy  of  which  is  filed  herewith;  wherefore,"  etc. 

The  copy  of  the  record  filed  with  the  answer  is  as  follows: — 

''  Oabriel  Foreman  v.  Alfred  EUioit.  Now  came  the  parties, 
by  their  attorneys,  and  the  court  being  sufficiently  advised, 
oyerruled  the  motion  for  a  new  trial,  to  which  ruling  of  the 
court,  in  overruling  the  motion  for  a  new  trial,  the  defendant 
at  the  time  excepts.  And  thereupon  the  defendant  moves  the 
court  to  arrest  the  judgment  on  the  verdict  of  the  jury,  which 
motion  was  also  overruled  by  the  court,  and  to  the  ruling  of 
the  court  in  overruling  the  motion  in  arrest  of  judgment,  the 
defendant  excepts.  It  is  therefore,  on  motion,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  $182,  as  also  the  costs  and  charges 
herein,  amounting  to  the  sum  of  $ ." 

There  is  no  certificate  of  the  clerk  attested. 

The  answer  attempts  to  set  up  in  bar  of  the  action  that  the 
subject-matter  thereof  had  been  fully  litigated  in  a  prior  suit 
in  the  Knox  circuit  court;  it  is  founded  on  the  record  of  that 
suit,  and  therefore  a  copy  of  such  record  should  be  made  part 
of  the  answer:  2  Gavin  &  Hord,  104,  sec.  78;  Norris  v.  Amo8f 
15  Ind.  365;  Single  v.  WeeUm,  23  Id.  588. 

The  defect  maybe  reached  by  demurrer:  Peoria  Marine  and 
Fire  Ins,  Oo.  v.  Waher^  22  Ind.  73,  and  authorities  there  cited. 

The  paragraph  of  the  answer  under  consideration  is  clearly 
bad.  Aside  from  any  question  that  may  arise  as  to  whether 
the  suit  in  the  circuit  court  was  between  the  same  parties  or 
privies,  or  as  to  the  want  of  sufficient  identification  in  the  com- 
plaint of  the  paper  produced  as  a  copy  of  the  record,  under  the 
ruling  in  the  case  of  Peoria  Marine  Fire  Ins,  Co,  v.  TFober,  22 
Ind.  73,  it  is  bad,  because  it  should  have  been  accompanied 
with  a  complete  record  of  all  the  pleadings  and  proceedings  in 
the  case  upon  which  it  is  founded,  and  especially  of  the  alleged 
set-off  or  defense  in  that  case,  which  is  claimed  to  have  em- 
braced the  same  matters  now  sued  on:  Ashley  v.  Laird^  14  Id. 
222. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed,  with  costs;  cause  remanded  for  ftuthef 
proceedings' not  inconsistent  herewith. 

Dsfaox'iVE  DsaLARATioiv  SHOULD  Bx  Takbs  ADVAMTAax  ov  sr  DncnxaiBi 
See  Beak  ▼.  OlmMead,  68  Am.  Deo.  160,  note  163»  where  other  eaaee  aare  ool* 
leetod.    Where  a  pleading  is  founded  npon  a  written  inftmmenti  the  otigbui 
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«r  a  oop7  mvat  be  filed  with  it»  and  if  it  is  not  eo  filed  the  def eot  may  be 
leaehed  by  demurer:  Stqford  v,  DavUUon^  47  Ind.  321;  Cook  ▼.  Hcpkhu,  66 
Id.  209,  both  dtiiig  the  principal  case.  In  MuUy.  McKmghi,  67  Id.  526»  the 
prineipal  oaae  is  nid  to  have  been  impliedly  orerroled  in  Lytle  ▼.  Lytle,  87 
Ind.  281,  and  other  rabeeqnent  cases,  so  that  it  is  now  a  well-settled  rale  of 
praetioe  in  Indiana  that  a  judgment  does  not  oonstitnte  a  "written  instm* 
Bent"  within  the  meaning  of  the  oode  requiring  oopiee  of  written  instromente 
to  be  filed  with  the  pleadings  foonded  npon  saoh  instmments.  The  roling  in 
Smifder  t.  Snjfdetp  26  Id.  401,  was  said  not  to  be  in  oonfliot  with  the  principal 
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Ki^TT*^*'^  OoiiPAinr,  wHoa  Road  with  Aix  m  ArtvBsrmsAMcm  o  or 
SzoLUBiyx  PoBSBSiOK,  Usi,  AND  Ck>»iBOL  ov  RioxzyxR,  who  has  power 
to  employ,  control,  and  dismiss  all  the  agents,  serrants,  and  employees 
engaged  on  the  road,  is  not  liable  for  an  injory  resnlting  from  the  negli- 
gence of  snoh  agents  or  Ber^ants. 

fM  Aaaov  aoaih8t  Ck>upoBATioir  idb  Daiuos  RmmunHo  ntou  iis  Nbou- 
axHT  Act,  OTidenoe  tending  to  show  that  the  persons  who  oommitted  the 
wrong  were  not  the  agents  or  employees  of  the  coiporation  is  relevant 
andmateriaL 

PotBiBSiON  07  Bailboad  bt  Rhjuyxb  Affointed  bt  Coubt  cannot  be  re- 
garded as  the  possession  of  the  railroad  company. 

Atbbmbnt  ov  CoMFULiiri  m  AonoN  against  RAn.BOAP  Oompant  job  Dam- 
AflES  resulting  from  the  negligence  of  its  agents  and  servants,  that  the 
defendant  ran  its  train  with  carelessness  and  gross  negligence,  is  good  on 
denmrrer. 

AcnoN  to  recover  damageB.    The  opinion  states  the  case. 

Theodore  Oazlay^  Carter  Oaday^  and  MaloU  and  Cobby  for 
the  appellant. 

James  Collins  and  Oideon  Putnam^  for  the  appellee. 

By  Court,  Rat,  C.  J,  This  action  was  originally  brought  by 
the  appellee  in  the  Lawrence  drcuit  ooort,  to  recover  damages 
Inr  injuries  sustained  by  him,  resulting,  it  is  alleged,  from 
a  collision  with  rolling  stock  of  the  appellant,  under  the 
management  of  her  hands.  The  complaint  avers  "  that  he 
[appellee]  was  passing  the  track  of  said  road  with  necessary 
eare,  at  the  usual  and  known  place  of  crossing,  and  while  he 
was  passing  said  track,  the  said  defendant,  with  carelessness 
snd  with  gross  negligence,  and  without  giving  any  warning 
whatever,  caused  one  of  her  engines  to  run  upon  said  track 
with  great  speed,  and  without  any  signal  whatever,  and  the 
wM  ajypellee  being  on  such  track,  crossing  the  same  with  hii 
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oatfle  and  carriage,  and  said  engine,  so  carelessly  and  withool 
signal  ran  as  aforesaid,  was  caused  to  come  into  collision,  eto^ 
and  without  any  fault  on  his  part;  whereby,"  etc. 

The  action  was  subsequently  transferred,  upon  the  aflEldayit 
and  motion  of  appellant,  to  the  Orange  circuit  court.  To  the 
complaint,  a  demurrer  was  filed,  which  was  overruled  by  tha 
court,  and  an  exception  reserved. 

It  is  insisted  that  negligence  is  not  sufficiently  charged 
against  the  appellant.  In  our  opinion,  the  ruling  of  the  court 
upon  the  demurrer  was  right  The  charge  is,  that  the  appel- 
lant  ran  the  train  with  carelessness  and  with  gross  negligence. 
Answers  were  filed  in  several  paragraphs,  among  which  waa 
the  general  denial.  The  bill  of  exceptions  shows  that  on  the 
trial  of  the  cause  the  appellant  offered  in  evidence  a  transcript 
of  a  record  of  the  United  States  circuit  court,  for  the  district 
of  Indiana,  and  the  depositions  of  Theodore  Gazlay  and  Alex- 
ander H.  Lewis,  all  of  which  were  so  offered  for  the  purpose 
of  showing,  under  the  general  denial,  that  at  the  time  of  the 
committing  of  the  alleged  grievances,  the  appellant's  railroad 
was  not  in  her  possession,  or  in  any  manner  under  her  control; 
that  she  did  not  employ,  pay,  or  in  any  manner  control  the 
hands,  servants,  or  agents  engaged  upon  the  road  in  the  run- 
ning of  trains,  or  in  any  other  capacity,  and  that  the  servantn 
who  are  charged  with  having  committed  said  injury  were  not 
the  servants  of  the  company,  or  in  any  manner  under  her  con- 
trol; but  the  railroad  and  all  its  appurtenances  and  depend- 
encies were  in  the  exclusive  possession,  use,  and  control  of  one 
Joseph  W.  Alsop,  a  receiver  appointed  by  the  United  States 
circuit  court  for  the  district  of  Indiana,  and  that  he  had  the 
employment  and  control  of  all  the  hands,  agents,  and  servants 
engaged  upon  the  railroad  or  about  the  business  thereof. 

The  appellee  objected  to  the  introduction  of  this  evidence^ 
on  the  ground  that  it  was  irrelevant  and  immaterial,  and  the 
court  sustained  the  objection. 

The  complaint  charges  that  the  injury  to  the  appellee 
resulted  from  the  gross  negligence  of  the  appellant  in  the 
management  of  the  train.  This  was  a  material  averment^ 
and  unless  sustained  by  proof,  the  plaintiff  below  cannot 
recover  in  this  cause. 

The  action  is  for  damages  resulting  from  the  negligent  act 
of  a  corporation;  but  the  corporation  could  do  no  act  save  by 
its  agents  and  servants,  and  proof  which  tended  to  show  that 
the  persons  who  committed  the  wrong  were  not  the  agents  ot 
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employees  of  the  corporation  would  soem  to  be  relevant  and 
material. 

This  court  held,  in  the  case  of  Crockett  v.  Calvert^  8  Ind. 
127,  where  A  hired  his  wagon,  team,  and  teamster  to  B,  and 
during  the  bailment  the  team  ran  away,  and  ran  against  C's 
horse,  injuring  him  so  that  he  died,  that  the  teamster  was  the 
servant  of  the  bailor  and  not  of  the  bailee,  and  the  bailor 
was  the  party  liable  for  the  injury.  The  decision  rested  upon 
the  authority  of  Quarman  v.  Bwmettj  6  Mees.  &  W.  497,  in 
which  case  Baron  Parke,  in  delivering  the  opinion  of  the 
court,  makes  use  of  the  following  language:  "  Upon  the  prin- 
dple  that  qyifdcit  per  aliumfacit  per  se^  the  master  is  respon- 
sible for  the  acts  of  his  servant;  and  that  person  is  undoubt- 
edly liable  who  stands  in  the  relation  of  master  to  the 
wrong-doer;  he  who  selected  him  as  his  servant,  from  the 
knowledge  or  belief  in  his  skill  and  care,  and  who  could  re- 
move him  for  misconduct,  and  whose  orders  he  was  bound 
to  receive  and  obey.  And  no  other  person  than  the  master  of 
such  servant  can  be  liable,  on  the  simple  ground  that  the 
servant  is  the  servant  of,  and  his  act  the  act  of,  another." 
This  case  overruled  BtLsh  v.  Steinmanj  1  Bos.  &  P.  404,  which 
has  never  been  recognized  as  authority  in  this  state. 

The  above  decision  was  fully  approved  and  the  same  prin- 
pies  recognized  in  the  cases  of  Rapson  v.  Cubitt^  9  Mees.  &  W. 
710;  Hobbitt  v.  NoHh^eetem  Ry  Co.,  4  Ex.  254;  Reedie  v. 
London  and  North-weetem  Ry  Co.,  4  Id.  244;  Knight  v.  Fox, 
6  Id.  721;  Overton  v.  Freevnan,  11  Com.  B.  867;  Peachy  v. 
Rowland,  13  Id.  182;  Sadler  v.  Henloch,  80  Eng.  L.  &  Eq. 
167;  Sted  v.  Southeastern  Ry  Co.,  32  Id.  366;  Scott  v.  Mayor 
%U.,  88  Id.  477. 

The  rule,  so  well  considered  and  clearly  established  in  Eng- 
land, has  been  followed  very  generally  in  this  country.  The 
case  of  Blake  v.  Ferris,  5  N.  Y.  48  [55  Am.  Dec.  304],  applies 
the  rule,  where  certain  persons  were  permitted  to  construct  a 
public  sewer  at  their  own  expense,  and  employed  another  per- 
son to  do  it  at  an  agreed  price  for  the  whole  work,  they  were 
held  not  liable  for  injury  resulting  from  the  negligence  of  the 
contractors.  The  same  court  have  again  recognized  the  rule 
in  Stef>ens  v.  Armstrong,  6  Id.  435;  City  of  Buffalo  v.  HoUo' 
tpay,  8  Id.  493  [57  Am.  Dec.  550] ;  Pack  v.  Mayor  etc.  of  New 
York,  4  Id.  222;  KeUy  v.  Mayor  etc.,  11  Id.  432;  CRourke  v. 
Hart,  7  Bosw.  511.  The  supreme  court  of  Massachusetts,  in 
the  case  of  HUUard  v.  Richardson,  8  Gray,  349  [63  Am.  Deo. 
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743],  after  a  careftil  review  of  the  dedsions,  announce  the  law 
as  thus  settled  by  the  weight  of  authority. 

The  decision  in  De  ForreH  y.  Wright,  2  Mich.  868,  is  to  the 
same  efiPect.  This  is  also  the  case  of  City  o/  Cincinnati  v. 
StonCj  5  Ohio  St.  88;  the  same  ruling  was  had  in  the  case  of 
PainUr  v.  City  of  PitUburg,  46  Pa.  St.  213. 

In  the  case  of  Althorf  y.  Wolfe,  22  N.  Y.  856,  it  was  held 
that  while  the  owner  of  fixed  property  is  in  general  responn- 
ble,  that  it  be  so  used  as  that  others  receiye  no  injury,  still  ha 
may  absolye  himself  under  some  exception,  as  that  the  offender 
was  there  despite  of  due  care  to  exclude  negligent  persons  by 
superior  force,  or  in  the  employment  of  a  third  i^erson  haying 
temporary  controL  That  the  same  rule  holds  in  regard  to 
real  and  personal  property,  was  decided  in  Beedie  y.  London 
and  North-western  Ry  Co.,  4  Ex.  244,  and  StmotM  y.  Monier^ 
29  Barb.  419,  except,  perhaps,  in  the  single  instance  where 
the  act  complained  of  in  regard  to  real  estate  amounts  to  a 
nuisance. 

In  Weyant  y.  New  York  and  Harlem  R.  R.  Co.,  8  Duer,  860, 
the  rule  was  applied  to  a  case  somewhat  analogous  to  the  one 
now  under  consideration.  ^*  Weyant  was  thrown  out  of  his 
wagon  and  injured  in  Canal  Street  by  a  car  which  belonged 
to  the  New  Hayen  Railroad  Company,  but  the  horses  which 
drew  it,  and  the  driver  who  was  driving  it,  were  in  the  em* 
ploy  of  the  defendants,  the  Harlem  Railroad  Company.  The 
sole  question  which  arose  was,  whether  the  Harlem  Railroad 
Company  or  the  New  Haven  Railroad  Company  was  liable." 
It  was  held  that  the  Harlem  Railroad  Company  was  liable. 
In  FleteJier  v.  Boston  and  Maine  R.  R.  Co.,  1  Allen,  9  [79  Am. 
Dec.  695],  the  court  held  the  railroad  company  responsible 
for  an  injury  occasioned  by  a  want  of  proper  care  and  pru- 
dence on  the  part  of  its  servants  in  the  management  of  a  train 
which  was  under  their  exclusive  care  and  control,  although 
the  trains  belonged  to  another  company,  and  decided  that  it 
was  immaterial  who  in  fact  were  the  owners  of  the  engine  and 
cars  constituting  the  train.  ''This  must  be  so,  for  if  a  wrong 
was  done,  it  was  by  those  who  had  the  exclusive  direction  and 
control  of  the  train  at  the  time,  and  no  others."  It  was  also 
decided  in  that  case  ''  that  if  such  injury  results  from  the 
negligence  of  another  railroad  company  which  has  a  joint 
right  with  the  defendants  to  use  the  defendant's  track,  under 
a  lease  fix>m  the  defendants,  and  which  is  accordingly  running 
trains  over  the  defendant's  road  on  its  own  acoounty  the  de- 
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fendants  are  not  responsible  in  this  action."  This  decision  of 
a  court  of  eminent  judicial  learning  is  entitled  to  grave  con- 
sideration. 

The  ruling  of  the  supreme  court  of  Vermont,  in  FeUon  v.  Deall 
22  Vt.  170  [54  Am.  Dec.  61],  has  been  repeatedly  relied  upon 
in  later  cases  in  other  states.  There,  the  defendant  being  the 
owner  of  a  farm  and  ferry,  leased  them  by  parol  to  one  H.  for 
the  term  of  one  year,  upon  certain  conditions,  among  which  it 
was  provided  that  the  profits  and  proceeds  of  the  taiui  should 
be  divided  equally  between  the  defendant  and  the  lessee; 
that  the  lessee  shoidd  keep  and  manage  the  ferry  at  his  own 
expense  and  labor,  the  defendant  to  put  the  boat  in  good  order 
at  the  commencement  of  navigation,  and  the  expense  of  sub- 
sequent repairs  to  be  borne,  one  half  by  the  defendant,  and 
one  half  by  the  lessee;  that  the  lessee  should  pay  to  the  de- 
fendant one  half  of  the  receipts  of  the  ferry  weekly  during  the 
continuance  of  the  lease;  that  the  lessee  was  to  conduct  all 
his  business  as  such  tenant,  and  to  manage  the  said  *'  farm 
and  premises "  so  leased  to  him  in  a  careful,  prudent,  and 
husbandlike  manner,  and  was  to  allow  no  one  but  a  suitable 
man  to  attend  the  ferry,  and  was  to  be  responsible  to  the  de- 
fendant for  '^damages  occasioned  by  willful  misconduct  or 
neglect  in  the  management  of  the  said  farm  and  premises, 
and  in  the  management  of  the  said  ferry,  and  the  said  scow 
and  boat";  that  court  held  'Hhat  by  this  agreement  H.  be- 
came tenant  of  the  defendant,  both  of  the  farm  and  ferry,  and 
that  the  defendant  was  not  responsible  for  the  negligence  of 
H.  in  so  managing  the  ferry  that  damage  had  accrued  to  the 
person  and  property  of  a  passenger  in  the  boat." 

In  Alabama  an  action  was  brought  against  the  licensee  of  a 
ferry.  He  had  given  the  bond  required  by  law.  The  suit  was 
brought  to  recover  the  value  of  a  wagon  and  horses  which  had 
been  lost  in  crossing  the  ferry.  It  was  proved,  on  the  part  of 
the  defendant,  that  at  the  time  of  the  loss  the  ferry  was  in  the 
possession  of  a  lessee,  to  whom  it  had  been  rented  by  the  de- 
fendant, and  who  was  entitled  to  the  ferriage.  By  a  statute 
of  Alabama,  it  was  declared  that  no  person  should  open  or 
establish  a  public  ferry  without  license,  and  a  bond  and  se- 
curity as  prescribed.  Yet  it  was  held  that  the  action  would 
not  lie  against  the  lessor  of  the  ferry,  for  the  reason  that  the 
tenant  of  the  ferry  was  not  his  servant:  XocU  v.  Chotard^  Minor, 
86& 
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The  supreme  court  of  New  York  approve  and  apply  the  law 
as  stated  in  this  last  case,  in  BlaekweU  v.  WiswaUy  24  Barb. 
855;  and  they  held,  also,  '^  that,  although  as  between  the  de- 
fendant and  the  government,  the  defendant  might  have  been 
guilty  of  a  breach  of  duty  when  he  made  the  contract  to  lease 
the  ferry  to  another,  yet  that  such  breach  was  not  per  se  a  wroiig-^ 
fal  act,  for  which  an  action  would  lie  in  favor  of  a  stranger; 
that  it  would  still  be  necessary  to  show,  in  order  to  maintain 
an  action  founded  upon  the  mere  bet  that  the  defendant  had 
thus  leased  the  ferry,  that  by  this  very  act  he  had  been  guilty 
of  a  wrong  which  had  resulted  in  injury  to  the  plaintiff.'^ 
The  same  court  held  '^  that  the  lessor  of  a  ferry  is  not  liable 
for  the  torts  of  the  lessee  or  his  servants.  The  doctrine  of  r^ 
epondeat  Buperior  cannot  apply^  ajs  the  relation  between  lessor 
and  lessee  is  not  that  of  partners,  nor  master  and  servant^  nor 
agency":  Norton  v.  WiswaUy  26  Barb.  618.  In  a  reoent  case, 
an  application  of  the  law  theretofore  announced  in  that  ooort 
has  been  made,  which,  unless  disregarded  by  us,  must  be  de- 
cisive of  the  question  under  consideration:  ''Where  D  and  M 
had  an  absolute  contract  with  a  railroad  company  to  draw  its 
cars  over  a  certain  portion  of  the  road,  to  furnish  the  horses 
and  drivers  for  that  purpose,  and  to  assume  the  entire  control 
of  the  work,''  it  was  held  "that  while  D  and  M  were  in  the 
performance  of  this  contract,  the  railroad  company  could  not 
be  liable  for  the  negligent  acts  of  D  and  M 's  employees": 
Schular  V.  Hudson  River  R.  R.  Co.,  88  Id.  653. 

We  are  satisfied,  from  the  consideration  of  the 
cited,  that  the  evidence  ofifered  by  the  defendant  in  this 
was  material  and  relevant  to  the  issue.  While  we  are  not 
required  to  determine  that  a  corporation  which  has  received 
special  powers  and  privileges  from  the  legislature,  and  as- 
sumed certain  duties  and  liabilities  to  the  public,  may,  while 
retaining  her  charter  franchise,  relieve  herself  from  her  lia- 
bilities by  a  lease  of  her  road  to  other  parties,  we  regard  it  as 
very  clear,  upon  principle,  that  she  cannot  be  held  liable  for 
the  aet  of  any  servant  of  a  receiver  appointed  by  the  court. 

It  may  be  argued  that  the  possession  of  the  lessee  is  but  to 
the  public  that  of  the  lessor.  The  possession  of  the  receiver 
cannot,  however,  be  regarded  as  the  possession  of  the  railroad 
company,  but  is  in  every  view  antagonistic  thereto.  "The 
receiver  is  under  the  control  of  the  court  that  appointed  him, 
and  his  possession  is  the  possession  of  the  court":  Angd  v. 
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Smith,  9  Ves.  335;  WiswaU  v.  Sampson,  14  How.  52.  The  acta 
of  the  receiver  are  not  the  acts  of  the  corporation,  nor  can  she 
control  either  the  receiver  or  his  employees.  An  attempt  to 
exercise  such  authoritj  would  be  resisted  bj  the  courts.  It 
would  be  a  severe  rule  which  would  render  the  railroad  com- 
pany responsible  for  the  negligence  of  the  agent  of  the  court 
that  had  deprived  her  of  the  possession  and  enjoyment  of  her 
road-bed,  track,  and  equipments.  We  have  been  referred  to 
no  decision  and  are  aware  of  no  principle  of  law  which  would 
impose  such  a  liability.  The  case  of  Ohio  and  Missimppi 
B.  R.  Co.  V.  Fitch,  20  Ind.  498,  while  doubtless  regarded  as  - 
oontrolling  the  ruling  of  the  court  below  in  this  case,  has  since 
then  been  fully  explained,  upon  all  points  in  which  the  opin- 
ion therein  rendered  can  be  regarded  as  authority,  by  the  later 
decision  of  this  court  in  MeKimiey  v.  Ohio  and  Mimssippi 
R  R  Co.,  22  Id.  99.  The  liability  imposed  in  the  cases  cited 
from  our  reports  was  statutory,  and  did  not  arise  from  the 
negligent  act  of  the  servants  of  the  corporation,  and  the  rule 
respondeat  superior  could  have  no  application. 

It  cannot  be  insisted  that  any  special  hardship  results  to 
the  appellee  from  this  ruling,  for  it  must  not  be  assumed  that 
a  party  who  suffers  from  the  negligent  act  of  the  servants  of 
a  receiver  is  without  remedy.  The  court  cannot  permit  her 
possession  to  result  in  wrong  to  one  without  faidt^  but  upon 
sufficient  proof  will  grant  the  relief  to  which  the  sufferer  may 
be  entitled.    To  that  forum  his  petition  should  be  addressed* 

As  the  application  of  the  principle  we  have  considered  to 
the  case  of  a  corporation  whose  property  is  in  the  possession 
of  a  receiver  involves  important  consequences,  and  the  ques- 
tion is  befoie  the  court  for  the  first  time,  we  have  felt  it  proper 
to  press  the  examination  of  authorities  beyond  the  limits  of 
the  decisions  with  which  counsel  have  favored  us,  and  have 
therefore  reviewed  at  some  length  the  application  of  the  role 
to  the  various  cases  presented  in  other  courts. 

The  evidence  offered  in  the  case  now  in  judgment,  being 
relevant,  was  clearly  admissible  under  the  general  denial,  aa 
it  tended  to  controvert  a  material  allegation  of  the  complaint: 
2  Gavin  &  Herd,  113,  sec.  91;  Schvlar  v.  Hudson  River  R.  R. 
Co.,  38  Barb.  653;  HaH  v.  New  Orleans  and  CarroUton  R.  R.  Co.^ 
4  La.  Ann.  261. 

For  the  error  in  excluding  the  evidence  offered  by  appellant, 
and  in  overroling  the  motion  for  a  new  trial,  this  cause  is  re« 
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wned  at  the  ooetB  of  the  appellee,  and  remanded  for  fortber 
proceedings  in  accordance  with  this  opinion. 
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AvRSATXT  worn  OoRTXiruAKcni  zv  lowi,  lOB  Aaanroa  of  Wrnrm^  mdit 
SvATi  bk  narno  and  reaidapoe^  and  the  laota  ahowing  tho  proboUli^  of 
pvooniing  bia  taatimony  at  tho  nazt  term,  tho  ftkota  ahowing  dno  diU^ 
ganoo  to  obtain  tho  witaoaa  or  bia  teatimony,  and  tho  ftkota  to  bo  provod 
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oataHiahment  of  one  of  the  oaaantial  parta  of  aaoh  affidaTit^  although  tho 
natfcera  atatod  aa  to  tho  other  porta  ara  whoUy  immateriaL 

VfefenrmT  mat  n  OommnD  bt  Swbabiho  Vajmklt  to  Oollarral  hmrm 
WMtomm  OovriT.  It  ia  not  aaaantial  that  tho  faot  awom  to  abonld  bo 
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iRBicnocNT  for  perjury.  One  Minoks  brought  Bidt  against 
the  defendant,  Jonathan  S.  Shupe,  on  a  note  made  by  Shnpa 
far  1225,  payable  at  a  specified  time,  '^  in  ordinary  lumber  at 
the  mill.''  Shupe  filed  an  answer  in  the  case,  alleging  in  the 
second  count  that  after  the  plaintiff*  became  owner  of  the  note, 
the  plaintiff  demanded  of  the  defendant  the  lumber  in  paj- 
ment,  and  the  defendant  then  and  there  offered  to  deliver  the 
lumber  to  the  plaintiff',  but  the  plaintiff  refused  to  receive  it. 
The  alleged  peijuiy  ooiudsted  in  falsely  swearing  to  that  par- 
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tion  of  an  affidavit  for  a  continuance  of  the  cause  for  the 
absence  of  a  witness,  which  stated  that  the  witness  was  then 
temporarily  absent  from  the  state.  The  facts  expected  to  be 
proved  by  the  witness,  as  set  forth  in  the  affidavit,  were  the 
same  as  those  averred  in  the  second  count  of  the  answer.  A 
continuance  was  granted  upon  the  affidavit.  The  court  in- 
structed the  jury  that  the  allegations  by  Shupe  in  his  answer 
did  not  constitute  a  defense  to  the  action,  and  that  the  mat- 
ters set  forth  in  the  affidavit  for  contuiuanoe  were  therefiore 
not  material  to  the  cause  of  action,  and  could  not  constitute 
perjury,  and  it  was  the  duty  of  the  jury  to  return  a  verdict  ol 
not  guilty.  The  jury  found  the  defendant  not  guilty,  and  the 
state  appealed. 

0.  0.  Naune^  attamey'generalj  for  the  state. 

By  Court,  Cole,  J.  It  has  been  decided  by  this  ooort^  In 
the  case  of  Oames  v.  Manning^  2  G.  Greene,  251,  that  in  order 
Ibr  the  maker  of  a  promisory  note,  payable  in  property,  to  die- 
oharge  himself  from  his  obligation,  it  was  necessary  for  him 
to  pay  or  tender,  or  properly  designate  or  set  apart,  the  prop- 
erty at  the  time  and  place  specified.  But  if  the  maker  fails 
to  do  so,  and  the  payee  demands  the  property  after  the  note 
becomes  due,  such  demand  is  a  waiver  of  any  previous  breach, 
and  gives  the  maker  a  second  opportunity  to  deliver  or  tender, 
or  set  apart  the  property  in  payment  of  the  obligation.  The 
same  principle,  so  for  as  applicable  to  that  case,  was  reoog- 
nized  and  approved  in  the  subsequent  case  of  WUUarnB  t. 
TripleUy  8  Iowa,  518.  In  the  light  of  these  cases,  it  is  diffl* 
eult  to  see  how  the  district  court  could  justify  its  action,  evm 
upon  the  hypothesiB  which  seems  to  have  formed  the  baeie  of 
Iti9  decision. 

But  in  the  view  which  we  take  of  the  case,  it  is  unnecessary 
to  decide  as  to  the  sufficiency  of  the  second  count  in  the  an- 
swer of  the  defendant  of  the  civil  cause.  The  assignment  of 
perjury  was  not  upon  that  portion  of  the  affidavit  which  set 
forth  the  facts  expected  to  be  proven  by  the  witness;  nor  il 
that  the  only  material  part  of  the  affidavit  for  continuance. 
Under  our  practice,  an  affidavit  for  continuance  has  three 
material  and  essential  parts.  It  must  state  the  name  and 
residence  of  the  witness,  and  the  facts  showing  the  probability 
of  procuring  his  testimony  at  the  next  term, — the  fieusts  con- 
stituting due  diligence  to  obtain  the  witness  or  his  teeti* 
mony, — and  the  facts  to  be  proved  by  him,  eto.:  Beviflioilt 
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«ec8.  8010,  3011.  All  these  are  necessary  to  constitute  a  good 
and  sufficient  affidavit  for  oontinuance.  And  where  a  motion 
is  made  by  a  party  to  have  his  cause  continued,  each  one  of 
these  essential  parts  becomes  material  to  the  issue  arising 
upon  such  motion;  and  if,  in  his  affidavit,  he  states,  willfully 
false,  matters  which  are  material  to  the  establishment  of  one 
of  these  parts,  he  is  guilty  of  peijury,  although  the  matters 
stated  in  relation  to  the  other  two  parts  are  wholly  imma- 
terial 

The  instructionB  given  by  the  opurt  seem  to  be  based  upon 
the  theory  that  perjury  can  only  be  committed  by  swearing 
falsely  to  some  matter  directly  material  to  the  main  issues  in 
the  case;  but  such  is  not  the  true  rule  of  law,  as  we  shall  see 
by  reference  to  a  few  well-recognized  authorities.  In  the  case 
of  King  Y.  Qriepe,  12  Mod.  142,  Lord  Holt  said:  ''I  think  a 
false  oath  any  way  conducive  to  the  matter  in  issue,  or  a 
guide  to  the  jury,  though  it  be  circumstantial,  is  perjury. 
....  If  it  be  a  matter  that  tends  to  the  discovery  of  truth, 
though  but  a  circumstance,  as,  that  such  an  one  wore  a  blue 
coat,  when  he  wore  a  red,  it  is  perjury;  but  if  he  tells  an  im- 
pertinent story  nothing  to  the  purpose,  then  it  is  not  so.  If  a 
man  speak  to  the  credit  of  a  witness,  which  is  not  directly  to 
the  issue,  yet  if  false,  that  is  perjury  ";  or  as  the  same  learned 
judge  is  reported  in  1  Ld.  Raym.  258,  in  the  same  case,  "  that 
it  is  not  necessary  to  appear,  in  an  information  for  perjury,  to 
what  degree  the  point  in  which  the  man  is  perjured  was  ma- 
terial to  the  issue,  for  if  it  is  but  circumstantially  material,  it 
will  be  perjury." 

So  it  is  said  in  the  case  in  1  Hawk.  P.  C.  320,  that  '*  any  false 
oath  is  punishable  as  perjury  which  tends  to  mislead  the  court 
in  any  of  their  proceedings  relative  to  a  matter  judicially  before 
them,  though  it  in  no  way  affects  the  principal  judgment, 
which  is  to  bo  given  in  the  cause,  as  where  a  person  who  offers 
himself  to  be  bail  for  another,  knowingly  and  willfully  swears 
that  his  substance  is  greater  than  it  really  is."  Mr.  Bishop,  in 
his  work  on  criminal  law,  lays  down  the  rule  to  be  that  the  tes- 
timony ''  need  not  affect  the  principal  issue,  but  only  a  collat- 
eral one,  as,  for  instance,  if  the  credit  of  a  witness  is  in  question, 
and  another  person,  to  support  it,  swears  falsely,  it  is  perjury. 
Neither  need  it  be  sufficient  of  itself  alone  to  produce  the  wrong 
result;  if  it  is  a  part  or  link  it  is  sufficient" :  2  Bishop's  Grim. 
Law,  sec.  878;  Commonwealth  v.  PoUardj  12  Met.  225;  Pratt  y. 
Priee^  11  Wend.  127;  Howard  y.  S«rt<m,  4  N.  Y.  167;  State  y. 
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JohnBonj  7  Blackf.  49;  State  v.  LavaUey^  9  Mo.  824  In  the 
last-cited  case  it  is  said:  ''  Neither  can  a  party  escape  the  pen- 
alty  denounced  against  those  who  swear  falsely,  because  his 
evidence  was  not  given  upon  the  trial  of  the  issue  between  iho 
parties  litigant;  for  all  false  oaths  taken,  and  which  are  mate- 
rial upon  any  and  every  collateral  issue  in  the  progress  of  a 
cause,  are  equally  punidiable  as  if  taken  upon  the  trial  of  tbd 
main  issue." 

The  issue  before  the  court  at  the  time  of  the  taking  of  tha 
oath  by  the  defendant  which  is  alleged  to  be  false  was  the 
collateral  issue  arising  upon  the  motion  for  a  continuance. 
One  material  fact  pertinent  to  that  issue  was  the  absence  of 
the  witness  from  the  county,  and  the  consequent  inability  to 
procure  his  attendance;  and  it  is  upon  the  sworn  statement tyf 
the  defendant,  as  to  this  material  fsict,  that  the  perjury  in 
assigned.  It  would  be  as  inconsistent  with  law  as  it  is  with 
good  morals  and  common  sense,  to  permit  the  party  to  escape 
the  penalty  of  his  perjury,  by  asserting  that  his  false  oath  was 
not  material  to  the  issues  in  the  case,  the  trial  of  which  he  had 
thereby  delayed,  to  the  injury  of  his  adverse  litigant,  and 
contrary  to  law  and  justice. 

The  ruling  of  the  district  court  was  therefore  erroneoos. 


PiBjUBT.  — By  the  common  law,  perjnxy  waa  the  taking  of  a  willfidly  and 
oarmptly  falae  oath  in  a  judicial  proceeding,  in  regard  to  a  matter  material 
to  the  iflsue:  See  3  Co.  Inst  164;  1  Hawk.  P.  0.,  o.  69,  aao.  1;  4  Bla.  Com. 
187;  Bac  Abr.,  tit.  Perjnry;  2  BoBseU  on  CUmea,  fith  Am.  ed.,  fi96| 
8  Oreenl.  Ev.,  aeo.  188;  Deaty'a  Crim.  Law,  see  76.  Aa  modified  by  atat- 
nte,  it  may  more  aocorately  be  defined  to  be  the  willfal  and  comipt  aaaertioift 
of  a  falsehood,  nnder  oath  or  affirmation,  by  anthority  of  law,  in  a  material 
matter:  See  2  Wharton's  Crim.  Law,  sec.  1244;  2  Biahop's  CUm.  Law,  aea 
1015;  Hood  y.  Staie,  44  Ala.  86.  Perjury  is  at  common  law  a  misdemaanon 
8  Co.  List.  163-5;  Rex  v.  Johnaon,  2  Show.  1;  and  false  swearing  not  atriotly 
amounting  to  perjury  may  be  indictable  aa  an  independent  miademeanori 
Regina  t.  Chapman,  1  Den.  C.  C.  432;  S.  C,  Temp.  &  M.  90;  Reghta  ▼. 
Hodghn,  L.  K  1  C.  C.  212;  EzparU  OvarUm,  2  Rose,  257. 

Falsitt.  — The  assertion  must  be  false:  2  Bishop's  Crim.  Law,  aeo.  1043; 
2  Wharton's  Crim.  Law,  1245;  SiaU  v.  Traak,  42  Vt  152;  and  aa  we  ahall 
aee  hereafter,  the  falsity  must  be  averred  in  the  indictment;  yet  a  witneaa 
may  be  guilty  of  perjury,  although  what  he  says  is  true,  if  he  believea  that 
he  waa  testifying  falsely:  3  Co.  List  166;  1  Hawk.  P.  C,  aeo.  6;  2  Biahop'a 
Crim.  Law,  sec.  1043;  State  t.  CruUahank,  6  Blackf.  62. 

IiTiKNT.  — It  is  not  enough  that  the  oath  be  false,  in  order  to  conatitBte 
perjury;  the  swearing  must  be  willful  and  corrupt,  and  not  the  result  of  a 
mistake:  2  Wharton's  Crim.  Law,  sees.  1245,  1246;  2  Bishop's  Crim.  Law, 
1046;  Bex  ▼.  Smith,  2  Show.  165;  Heghia  v.  Muacot,  10  Mod.  192;  Onem  r. 
suae.  41  Ala.  419;  NeUon  t.  BtaU,  32  Ark.  193;  MiOar  r.  SiaU,  15  Fla.  JBTIl 
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Thomas  ▼.  State^  71  Ga.  252;  J6haM(m  ▼.  PeopUy  94  HL  605;  BoM  T.  Coclk^ 
1  Dav.  314;  Cothran  r.  SUOe^  39  Miss.  541;  J9itnm  v.  State,  57  Id.  424;  Lcem- 
beri  T.  P«(^  76  N,  Y.  220;  8.  0.,  6  Abb.  N.  0.  181;  32  Am.  Rep.  293; 
I>enip§qf  r.  PeopU,  20  Hon,  261;  State  ▼.  Cbdbtm,  1  BaiL  L.  50;  aad  it  ia 
error  to  instmct  the  jury  that  "the  want  of  motiTe  or  interest  to  swear 
filse  is  a  droamstazice  from  which  they  are  at  liberty  to  infer  that  the  testi- 
mony of  the  defendant  was  not  willfully  and  corruptly  false":  Sehatter  t. 
Staiep  14  Ho.  502.  Nor  is  it  sufficient  to  warrant  a  conviction  to  show  thai 
the  prisoner  had  made  contradictory  statements  under  oath,  without  proving 
which  was  false:  1  OreenL  Ev.,  sec.  259;  .Tadbson's  Com,  1  Lew.  0. 0. 270;  RegkM 
T.  WheaOand,  8Gar.  &  K.  238;  JReginaY.  HugheB,  1  Gar.  &  K.  619;  andsee  jMSf, 
"  Evidence  ";  aad  although  a  witness  swears  one  thing  on  one  occasion  and  the 
reverse  on  another,  it  is  not  a  necessary  consequence  that  he  has  committed 
perjury;  for  he  might  honestly  aad  conscientionBly  swear  to  a  particular  fact 
from  the  best  of  his  recollection  and  belief,  and  from  other  circumstances  at  a 
subsequent  time  be  convinced  that  he  was  wrong,  and  swear  to  the  contrary, 
without  meaning  to  swear  falsely  either  time:  Jackaon^a  Oaee^  mtprcL  The 
record  of  acquittal  of  one  tried  for  perjury,  it  follows  from  the  above,  is  oca- 
elusive  evidence  in  all  subsequent  suits  that  the  party  was  not  guilty  of  perjury, 
but  not  that  his  testimony  in  the  case  was  true:  Bell  v.  Senrnff^  83  EL  12L 
Perjury,  furthermore,  is  not  committed  by  swearing  rashly  and  inoonsidar- 
ately,  according  to  one's  belief:  UwiUd  Stales  v.  SheUmire^  Bald.  870;  United 
States  V.  AtkmSf  Sprague,  558;  but  if  one  swears  that  a  thing  is  so^  or  that  be 
believes  it  to  be  so,  when  he  does  not  believe  it  to  be  so,  he  is  gidlty  of  per- 
jury, although  the  fact  really  be  as  stated:  State  v.  Crvikshank,  6  Blackf.  62f 
Painck  V.  Sinohe,  3  Strob.  147;  and  see  supra,  ''Falsity";  and  he  Is  likewise 
guilty  if  he  willfully  aad  deliberately  swears  to  that  which  he  believes  to  be 
true,  but  which  he  has  no  probable  cause  for  so  believing,  and  which  is  false: 
Rex  V.  Pedky,  1  Leach  G.  G.  325,  327;  Regina  v.  Sdilesinger,  10  Q.  H.  670; 
8.  G.,  2  Goz  G.  G.  200;  Commonwealth  v.  Cornish,  6  Binn.  249;  StaU  v.  EnooB^ 
PhilL  (N.  G.)  312;  People  v.  McRimey,  3  Park.  Gr.  510;  State  v.  Oates,  17 
K.  H.  373;  United  States  v.  Atkins,  supra;  compare  Commomoealth  v.  Brady^ 
6  Gray,  78.  An  honest  oath,  taken  under  advice  of  counsel  is  not^  upon  the 
foregoing  principles,  perjury:  United  States  v.  Stanley,  6  McLean,  409;  United 
States  V.  Conner,  3  Id.  573;  but  the  advice  of  counsel  will  not  protect  a  par^ 
who  acted  in  bad  faith,  the  advice  being  sought  as  a  mere  cover  to  secure  im- 
munity: Tattle  V.  People,  36  N.  T.  431.  Litozication  is  no  excuse:  SchaUer 
V.  Suae,  14  Mo.  502;  Peopfe  v.  WiOey,  2  Park.  Gr.  19;  but  while  this  is  true^ 
it  should  be  submitted  to  the  jury  as  a  fiict  to  be  considered  in  connection 
with  the  other  testimony  in  the  case,  in  determining  whether  the  alleged 
crime  was  committed  with  guilty  knowledge  and  intent:  LytXe  v.  State,  31 
Ohio  St.  196. 

Oath.  —  1.  In  CfenerdL  —While  the  oath  must  be  solemnly  administered,  its 
form  is  immaterial:  2  Wharton's  Grim.  Law,  sec.  1251;  2  Bishop's  Grim.  Law, 
sec.  1018;  Stater.  Keene,  26  Me.  33.  "To  make  a  valid  oath,  for  the  falsity  of 
which  perjury  will  lie,"  says  the  court  of  appeals  of  New  York,  **  there  must  be 
in  some  form,  in  the  presence  of  an  officer  authorized  to  administer  it,  an  une- 
quivocal and  present  act,  by  which  the  affiant  consciously  takes  upon  himself 
theobUgationof  anoath":  O'ReOlyY,  People,  86  N.  Y.  154;  S.  G.,  10  Abb.  N.  G. 
63;  40  Am.  Bep.  625.  Kissing  the  Book  is  not  essential:  ^es  v.  Holy,  1  Gr.  &D. 
199;  i/iJe^ffWie'f  Com,  1  Leach  G.  G.  412.  I£  a  form  be  prescribed,  a  substantial 
compliance  is  all  that  is  necessary:  Stale  v.  Dayton,  23  N.  J.  L.  49;  S.  G.,  63 
Am.  Dee.  270;  Sharpr.  WiOdte,  2  Humph.  434;  State  ▼.  Cfates,  17  N.  H.  373f 
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OommomMoUh  t.  Smith,  11  Allen,  243;  StaU  y.  (Treen,  24  Ark.  091;  State  t. 
ihoen,  72  N.  C.  605;  and  where  a  statate  provides  for  Bwearing  on  the  Oot- 
pelsy  and  declares  that  when  any  person  has  conacientions  scraples  aboal 
taking  the  oath  in  that  manner,  he  may  be  sworn  with  the  uplifted  hand, 
should  a  witness  be  sworn  with  the  uplifted  hand  withoat  objection,  although 
not  oonsraentionsly  scmpolons  about  swearing  on  the  Qospels,  he  will  sabjecl 
faimself  to  a  charge  of  perjury  if  his  oath  bo  willfally  falM:  State  ▼.  Wkimm 
kmret,  2  Hawks,  458. 

2.  Btfort  Competent  Officer  or  TrSmnaL  —The  oath,  if  non- judicial,  musi 
have  been  taken  before  an  officer  having  cnmpetent  authority  to  administer 
it;  or  if  it  be  judicial,  before  a  court  having  jurisdiction  of  ^e  proceedings: 
2  Wharton's  Grim.  Law,  sec.  1257;  2  Bishop's  Grim.  Law,  sec.  1020;  Paine'e 
Oaae,  TeL  111;  Bex  v.  Vereht,  8  Gamp.  433;  Bex  t.  ffmke,  8  Gur.  ft  P.  419; 
Begkia  v.  Newton,  1  Gsr.  ft  K.  489;  Begim  v.  Stone,  Dears,  a  G.  251;  Begtm 

T. ,  I  Cox  G.  G.  50;  Begma  v.  Pearee,  9  Id.  258;  &  a,  8  Best  ft  a 

iS81;  Bei^  v.  ffughee,  7  Gox  G.  G.  286;  a  G.,  Dears,  ft  E.  188;  Begtm  v. 
Senior,  9  Goz.  G.  G.  469;  a  G.,  Leigh  ft  G.  409;  Begina  v.  i^Aots^  10  Gox  G.  a 
66;  JZ^^ma  v.  Towneend,  10  Id.  356;  Begina  v.  ^ocon,  11  Id.  540;  Begkia  r. 
Lewie,  12  Id.  163;  Begina  v.  fTOtt^,  12  Id.  164;  Panie^  v.  People,  2  DL  80; 
Van  Dueen  v.  People,  78  Id.  645;  ifutr  v.  State,  8  Blackf.  154;  Weekm  v.  JUmi- 
1^,  33  Ind.  486;  State  v.  Phippen,  62  Iowa,  54;  Biggeretcff  v.  CbnifiioiN0eaftA» 
11  Bush,  169;  S.  G.,  1  Am.  Gr.  Rep.  497;  State  v.  /ToA;  49  Me.  412;  Common^ 
i0ea&&y.lFM^8Piok.453;  IF%ttev.i9<afe,  1  SmedesftM.  149;  jfftafev.  Coniiofl, 
79  Mo.  343)  Ortner  t.  People,  6  Thomp.  ft  G.  548;  BoUng  v.  L«<Aer,  Term  Bep. 
(N.  G.)202;  i9ta<ev.  ^IfeRimier,  4  Hawks,  182;  Warwick^.  iS^lote,  25  Ohio  St 
21;  SUste  v.  Jackaon,  36  Id.  281;  Staight  v.  i9to«e,  39  Id.  496;  StaU  v.  JTc^ 
wani,  1  Nott  ft  McG.  540;  i^tafo  v.  ifcOodbey,  3  McGord,  308;  StaU  y.  PoweO, 
28  Tex.  626;  Umied  Staiee  v.  ^tdberson,  Sprague,  232;  United  States  v.  iSbno- 
«Aafl;  4  BisB.  425;  Untied  StateaT.Owtie,l(nV.S.e:j\;  United  Stateev,  H^eale, 
14  Fed.  Bep.  767;  but  see  the  remarks  of  Kelly,  G.  B.,  in  Begina  v.  Prond, 
L.  B.  1  G.  G.  71,  74;  a  G.,  10  Gox  G.  G.  455.  I^  therefore,  a  non-judicial 
oath  i^pears  to  have  been  taken  before  a  person  who  had  no  lawful  authority 
to  administer  it^  or  a  judioisl  oath  before  a  court  which  had  no  jurisdiction 
of  the  cause,  the  defer  dant  must  be  acquitted.  But  if  the  court  had  jurisdic- 
tioo,  it  is  not  necessary  that  the  proceedings  should  have  been  stricdy  regu- 
lar: State  V.  Laoalleg,  9  Ma  834;  and  where  it  is  shown  that  the  oath  was 
administered  to  the  defendant  in  open  courts  a  presumption  arises  that  it 
was  regularly  done:  State  v.  Maee,  86  N.  G.  668.  The  administration  of  the 
eath  may  be  done  by  any  one  in  the  presence  and  by  the  direction  of  the 
court:  StateY.Kmght,  84 Id.  780.  It  is  suffidenty  prtma /ooe,  to  show  that 
the  person  by  whom  the  oath  was  administered  was  an  acting  magistrate: 
State  V.  Haeeaa,  6  N.  H.  352;  Begina  v.  Boberte,  38  L.  T.,  N.  a,  690;  or  to 
show  that  the  oath  was  administered  in  open  court  by  one  who  was  acting  at 
deputy  clerk:  Keaior  v.  People,  32  Mich.  484;  Staight  v.  State,  89  Ohio  St 
406,  498;  and  an  oath  administered  during  a  trial,  by  one  who  was  acting  as 
an  assistant  of  the  clerk^  at  the  clerk's  request,  is  presumed  to  have  been 
done  with  the  assent  of  the  court,  and  therefore  properly  administered; 
Stqphene  Y.  State,  1  Swan,  157;  and  see  ffonsMsib  v.  ^Stofe,  25  Ohio  St.  21. 

8.  In  Proceeding  Authorieed  by  Law, — The  false  swearing  must»  furthermore^ 
at  the  ftftmwi*^"  law,  have  been  in  a  judicial  proceeding:  2  Wharton's  Grim. 
Law,  sea  1267;  Bex  v.  Aylett,  1  T.  B.  63, 69;  Begina  v.  ffurrell,  3  Fost  ft  F. 
271;  State  v.  Ikiyton,  23  K.  J.  L.  49;  a  G.,  53  Am.  Dec.  270;  Anonyrmmi,  I 
Wash  Gl  G.  84;  but  under  modem  statutes  it  is  sufficient  if  the  oath  be 
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iu3ixiiiu8torad  in  the  oonne  of  jnstioe:  2  Bishop's  Grim.  Law,  sec.  1026;  2 
Wharton's  Crim.  Law,  sec.  1267.  A  mere  Tolnntary  or  extrajudicial  oato 
«niinot»  therefore,  amonnt  to  perjury:  Rex  ▼.  Cohen,  1  Stark.  611;  Regina  y. 
Bitkop,  Oar.  ft  M.  302;  Regma  y.  EwmgUm,  Id.  319;  S.  O.,  2  Moody  0.  U 
223;  Wamer  ▼.  Fcwkr,  8  Md.  26;  Beeper  v.  ^lufersem,  46  Mich.  643;  Mohan 
▼.  Berry,  6  Ma  21;  StaU  ▼.  Utikm  Quarter  Seaahns,  46  K.  J.  L.  623;  Sfiata  ▼. 
WyaU,  2  Hayw.  66;  Pegram  ▼.  i%n>n,  1  Bail  606;  SOoer  t.  ^M^  17  Ohio^ 
866;  Waggoner  y.  Rkknumd,  Wright,  173;  Lkm  y.  OommomoeaUhp  96  Ftu  St 
286;  iSitotey.  JSreOe^ 2 Hill  (S.  0.), 290;  Lamdeny.  i9ftifc^  6  Hnmph.  83;  {TfisM 
£Rfttf69  y.  Nkkeraon,  Spragne,  232;  United  8tate$  y.  JMeodk,  4  McLean,  113. 
Tlras,  for  example,  perjury  cannot  be  assigned  in  falsely  swearing  to  an  affi- 
dayit  not  anthorised  by  law:  See  Waggoner  y.  Rkhmond,  and  ether  eases  cited, 
miprag  nor  can  it  be  assigned  of  a  false  oath  to  a  protest  taken  before  a  notary 
pnbUo,  as  part  of  the  preliminary  proofi^  in  caae  of  a  marine  loss:  Peopff 
y.  Trari$y  4  Park.  Gr.  213. 

Perjury  therefore  may  be  assigned  on  an  answer  in  chancery:  Regina  y. 
Tatee,  Oar.  ft  M.  132;  although,  it  has  been  held,  not  unless  the  bill  calls  for 
an  answer  under  oath:  SUver  y.  State,  17  Ohio^  366.  The  taking  of  a  false 
oath  before  a  court  martial  is  perjury:  Regha  y.  Heane,  4  Best  ft  S.  947| 
8. 0.,  9  Oox  0. 0. 433;  Statey.  Oregory,  2  Muiph.  69;  or  before  an  eodesiastical 
eonneil:  Chapman  y.  OUlet,  2  Gonn.  40;  eed  quere;  or  in  a  legislatiye  inquiry: 
As  furte  MeCarthiff  29  OaL  896;  or  in  proceedings  before  referees  or  arbitra- 
ton,  under  a  role  of  court:  State  y.  Keene,  26  Me.  33;  State  y.  Siepheneon,  4 
MoOord,  166;  Regina  y.  Bail,  6  Ook  a  0.  360;  or  at  a  hearing  before  a  board 
of  fence  yiewers:  Jonee  y.  Daniei»,  16  Gray,  438;  or  upon  an  inyestigation 
into  a  charge  of  drunkenness  against  the  master  of  a  ship  before  a  local 
marine  board,  constituted  by  statute:  Regina  y.  Tomlmton,  L.  R.  1  O.  O.  49) 
8.  G.,  10  Oox  0.  0. 332;  or  in  natoralintiop  proceedings:  United  State$  y.  Jones, 
14  Blatdif.  90;  or  in  kdbeae  corpus  prooeedings:  White  y.  State,  1  Smedes  ft 
H.  149;  or  before  a  grand  jury:  State  y.  Faseet,  16  Gonn.  467;  State  y.  O^^Ut, 
4  Blaoki  356;  State  r.  McCarmid:,  62  Ind.  169;  StaU  y.  Sehiil,  27  Iowa»  263; 
State  y.  Terrp,  30  Mo.  368;  Regha  y.  Hughee,  1  Gar.  ft  K,  619;  compare 
Pamheg  y.  People,  2  BL  80;  or  to  procure  a  marriage  license:  CaU  y.  State,  20 
Ohio  St  830;  Warwiek  y.  State,  26  Id.  21;  eontra:  Rex  y.  Footer,  Buss,  ft  R. 
O.  0.  469;  but  see  Rex  y.  Alexander,  1  Leach  G.  G.  63;  Regina  y.  Chapman,  8 
Oox  0.  0.  467;  &  0.,  2  Oar.  ft  K.  846;  1  Den.  G.  G.  432;  Temp,  ft  M.  90; 
Segtna  y.  Baimee,  10  Oox  0.  0.  639;  or  in  swearing  to  facts  required  to  be 
stated  in  affidayits  by  drafted  men,  claiming  exemption  from  military  seryice: 
United  Stateer.  SonadM,  4  Bias.  426;  orupon  anaffidayit  charging  an  oflfense, 
and  made  for  the  purpose  of  procuring  a  warrant  therefor:  Pennaman  y. 
State,  68  Qa.  336;  or  for  the  purpose  of  obtaining  a  search  warrant,  for  the 
discoyery  of  property  alleged  to  haye  been  stolen,  although  no  particular  per- 
son is  charged  with  haying  committed  the  offense:  Carpenter  y.  State,  1  How. 
(Miss.)  163;  &  a,  34  Am.  Dec  116;  or  m  taking  the  poor  debtor's  oath: 
Arden  y.  State,  11  Goon.  408;  or  in  the  oath  by  an  insolyent  debtor:  Common^ 
weaUk  y.  Oaltert,  1  Va.  Gas.  181;  compare  Anon^nume,  1  Wash.  G.  G.  84;  or 
on  a  motion  for  a  continuance:  See  the  principal  case;  State  y.  Jadseon,  7 
Blaekf.  49;  or  on  a  motion  for  a  new  trial:  State  y.  Chandler,  42  Vt  446;  or 
for  the  purpose  of  obtaining  a  eerHorari:  Pratt  y.  Priee,  11  Wend.  127;  or  in 
a  Justification  as  bail:  CommanweaUh  y.  Butla$ui,  119  Mass.  317;  Common' 
weaUk  y.  Hatfidd,  107  Id.  227;  or  in  a  justification  of  sureties  on  a  match* 
stamp  bond,  aathorisng  the  deliyery  on  credit  of  stamp  to  a  manufacturer  of 
watches;  Raiph  y.  United  States^  11  Biss.  88;  or  in  a  Justification  of  sueties 
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m  an  appeal  bood:  TarUoqf  r.  WdJer,  2  N.  M.  470;  or  by  a  juror  oa  his  voir 
dire:  StaU  v.  WtUl,  9  Terg.  347;  Staie  y.  Moffatt,  7  Humph.  2R0;  HUUard  t. 
State,  14  Lea»  648;  State  ▼.  Howard,  63  Ind.  502;  Commonwealth  t.  Stockley, 

10  Leigh,  678.  Bat  perjury  cannot  be  assigned  on  an  affidavit  for  the  is* 
■uanoe  of  an  attachment  where  the  affidavit  is  not  in  the  form  required  by 
law,  and  upon  which  no  attachment  could  issue:  Iload  v.  State,  44  Ala.  81; 
nor  upon  an  affidavit  to  procure  a  continuance,  if  the  affidavit  does  not  show 
groonds  for  a  continuance:  State  v.  Hcbbs,  40  N.  H.  229. 

4.  Peijwry  under  Lato$  qfOongrt$a.  —  A  state  court  cannot  punish  for  per juiy 
when  made  such  under  an  act  of  Congress:  2  Wharton's  Crim.  Law,  sec.  1275; 
Ezparte  Bridges,  2  Woods,  428;  dnited  States  v.  Cornell,  2  Mason,  60;  State  v. 
Pike,  15  N.  H.  83;  State  v.  Kirkpatrick,  32  Ark.  117;  People  v.  KeGy,  38  GsL 
145;  StaU  v.  Adams,  4  Blackf.  146;  StaU  v.  Shelley,  11  Lee,  5d4;  although  it 
would  seem  to  be  otherwise,  on  principle,  if  the  offense  strikes  at  the  integrity 
of  the  state:  2  Wharton's  Crim.  Law,  sec.  1275;  and  therefore  false  swear- 
ing in  a  naturalization  proceeding,  while  it  may  also  be  an  offense  against  the 
federal  government,  may  be  punished  by  a  state:  SiaU  v.  WhUtemore,  50  N.  H. 
245;  S.  C,  9  Am.  Rep.  196;  Jiwnp  v.  (JommomoeaUh,  30  Pa.  St.  475;  eoniraf 
People  V.  Sweetman,  3  Park.  Cr.  358. 

MATKBiALirr.  — 1.  FatieSfoearkig  Beqidred  io  he  in  MaUrkU  Matter,  ^Tlm 
matter  sworn  to,  in  order  that  perjury  may  be  asirigned  upon  it»  must  be 
material  to  the  issue  or  question  in  oontroveny:  2  Wharton's  Qrim.  Law,  see; 
1276;  2  Bishop's  Qrim.  Law,  sec.  1030;  Bex  v.  Aplett,  I  Term  Rep.  63,  69| 
BexY.  Pepys,  Peake,  138;  Beginar.  Murray,  1  Post,  ft  F.  80;  Beginar.Mm' 
cot,  10  Mod.  192;  Begha  v.  Worley,  8  Cox  C.  C.  535;  Begitia  v.  Owen,  6  Id. 
105;  Begina  v.  BaU,  6  Id.  360;  Begkia  v.  Naghr,  11  Id.  13;  Begina  v.  Alsop^ 

11  Id.  264;  Begma  v.  Tate,  12  Id.  7;  Begina  v.  Lewis,  1  Id.  163;  Cfibson  t. 
State,  44  Ala.  17;  People  v.  McDermott,  8  CaL  288;  Pmpk  v.  Peramo,  64  Id. 
106;  MiUer  v.  StaU,  15  Fla.  577;  Commanweatth  v.  Porifer,  2  Cash.  212| 
Beether  ▼.  Anderson,  45  Mich.  543;  Nelmm  v.  StaU,  47  Miss.  621;  Martin  v. 
Jftffer,  4  Mo.  47;  8.  C,  28  Am.  Dec  342;  fTood  v.  Peopj^  59  N.  T.  117;  StaU 
V.  WUherow,  3  Murph.  153;  Smith  v.  Deaeer,  6  Jones  &  L.  563;  Orwmp  v.  Cof»> 
mmweaUht  75  Va.  922;  i2Ao(ie9  v.  CommomweaJUh,  78  Id.  692;  StaU  v.  JTeoden 
54  Vt.  126;  Plath  v.  Bramwiarf,  40  ^^s.  107;  ObrnmomseaAA  v.  PoH^, 
Thaoh.  C.  C.  654;  XJwiUd  States  ▼.  Shnm,  8  Saw.  403;  &  C,  14  Fed.  Hep. 
447.  "Testimony  tonding  to  affect  the  verdict  of  the  jury,  or  eztenuatiiigor 
increasing  the  damage,  and  thus  influencing  the  judgment  of  the  ooorti  is 
material":  State  v.  Norris,  9  N.  H.  96.  A  witness  who  swears  falsely  it 
guilty  of  perjury,  although  the  jury  do  not  give  credit  to  lus  oath:  Hampet^e 
Case,  3  Leon.  230.  "It  does  not  lie  with  the  perjuror  to  say  that  if  he  had 
sworn  to  the  truth,  the  case,  for  other  reasons,  would  have  failed  ":  Wood  v. 
Poople,  59  N.  T.  117;  PeapU  v.  Qrmtihauj,  33  Hun,  505,  509.  "It  is  the  act 
of  false  swearing  in  respect  to  a  matter  material  to  the  point  of  inquiry  which 
constitutes  the  crime,  and  not  the  injury  which  it  may  have  done  to  indi- 
viduals, or  the  degree  of  credit  which  was  given  to  the  testimony  ":  Pollard 
V.  People,  69  DL  148,  154.  The  circumstance  that  the  evidence  was  with- 
drawn does  not  affect  the  question  of  perjury:  Begina  v.  PMBpotU,  5  Cox  C.  G. 
863;  &  C,  3  Car.  ft  K.  135;  2  Den.  C.  C.  302;  and  a  person  may  be  guilty  in 
swearing  to  an  affidavit^  although  no  use  is  afterwards  made  of  it:  B^  v. 
Crosdey,  7  Term  Rep.  315;  Bex  v.  WhUe,  Moody  k,  M.  271;  StaU  v.  WkUte- 
more,  50  N.  H.  245;  S.  C,  9  Am.  Rep.  196;  contra:  Morrell  v.  People,  32  HL 
499.  "Can  it  make  any  difference,"  says  Lord  Tenterden,  in  Bex  v.  WhUe^ 
SMpra,  "that  it  afterwards  turns  out  that  the  motion  is  not  made?    Hm 
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crime,  if  any.  Is  the  same,  morally,  in  each  case."  And  it  has  been  held 
that  a  party  may  be  indicted  for  perjury  in  an  affidavit  which  cannot,  from 
certain  informalities,  be  reoeired  in  tiie  court:  Rex  ▼.  Haikyt  Ryan  &  M.  94; 
Begina  ▼.  OkriiUan,  Gar.  &  M.  388;  and  although  eWdenoe  is  inadmissible  in 
point  of  law,  yet  baring  been  admitted,  and  being  relevant  to  the  credit  of  a 
wMfc^fatriftl  witness  in  the  cause,  perjury  may  be  assigned  upon  it:  Regha  r. 
OMonSt  9  Cox  O.  O.  105;  S.  0.,  L^h  &  O.  109;  so  a  witness  may  be  con- 
Ticted  of  perjury  in  falsely  swearing  to  a  promise  within  the  statute  of  frauds, 
although  parol  eyidsnoe  of  the  promise  would  not  be  competent  if  objected 
to:  Howard  ▼.  Sexton,  4  K.  Y.  157;  but  certain  old  English  cases  hold  the 
eontrary:  Rex  v.  Duntton,  Ryan  ft  M.  109;  Rex  ▼.  Beneaeeh,  Peake  Add.  Gas. 
9S;  and  see  2  Bishop's  Grim.  Law,  seo.  1038;  and  a  witness  may  likewise  be 
punished,  although  he  was  erroneously  sworn,  or  was  an  incompetent  witness: 
Bee  poet,  "Party  to  be  Gharged."  Evidence  of  the  defendant^  given  on  the 
trial  of  another  for  perjury,  may  have  been  material,  although  the  indictment 
was  held  bad  on  a  writ  of  error:  Regina  v.  Meeif  9  Oar.  ft  P.  513.  Perjury 
eaunot  be  predicated  npom  an  opinion  of  law:  8iate  v.  Henderson,  90  Ind.  406; 
Bor  ean  a  charge  of  perjury  be  sustaiiied  where  the  supposed  perjury  depends 
ttpen  the  ooDstmction  of  a  deed:  Rex  v.  Orupignff,  1  Esp.  280;  State  v.  Wool- 
mrtom^  8  Blaokf.  452;  and  see  Awmgmimi,  1  Wash,  a  O.  84.  If  perjury  is 
•omndtted  by  a  witness  in  denying  any  matter,  it  is  none  the  less  perjury 
Woaue  on  croM-examination  or  fnrtlMr  examination  he  oonf eased  the  truth 
«l  tiM  matter  he  had  before  deniedi  Martin  v.  Jfilfer,  4  Ma  47;  8.  O.,  28 
ibn.  Dee.  848. 

2.  JVri^  iSbeariwg  ia  OpBbferaf  Jf^^ 
fdbo  swearing  be  material,  it  need  not  be  material  to  the  main  issue  or  ques- 
tlooy  bat  to  a  collateral  matter:  2  Bishop's  Grim.  Law,  sea  1032;  2  'Whar- 
ton's GMm.  Law»  sea  1277;  Bex  v.  Oreep,  BxAi,  686;  GL  G.,  mA  mm,  Bex  ▼. 
€rkpe,  1  Ld.  Baym.  266;  12  Mod.  ISO;  Begina  v.  Athm,  1  Gox  G.  a  17f 
JMb§r.  StaU^  61  Ala.  448;  a  G.,  4  Am.  Grim.  Bep.  466;  WmamB  v.  StOU^ 
MU.  661;  BMmonY.  State,  18  Fla.  896;  Stowns  v.  State,  18  Id.  902;  Cam- 
mtmwmHh  r.  PtiUtrd,  12  Met.  226;  Chntmonwealth  t.  Chrant,  116  Mass.  17; 
8.  G.,  1  Am.  Glim.  Bep.  500;  State  r.  LamOeg,  9  Mo.  834;  Staie  v.  Mooneg, 
•6  Id.  484;  Staier.  Wak^iM,  78  Id.  648;  Wood  v.  People,  69  N.  Y.  117; 
8inddard  v.  LinMe,  8  Hawks,  474;  Stater.  Brwm,  79 N.  G.  642;  644;  2)0- 
eker  t.  State,  89  Ohio  St  130;  State  v.  Hattawap,  2  Nott  ft  McG.  118;  8.  G., 
10  Am.  Dea  680;  Bradberrg  v.  State,  7  Tex.  App.  876.  <'It  is  pnjury," 
says  Ghief  Justice  Holt»  in  Bex  v.  Cheep,  mtpra,  "to  swear  falsely  in  any  ob- 
enmstaace  which  conduoeth  to  the  issue,  or  to  the  discovery  of  the  ^th, 
though  if  it  be  only  in  some  impertinent  or  minute  oiroumstanoe;*'  and  again, 
h  is  said  by  the  supreme  court  of  Massachusetts,  in  OommonweaUh  v.  Qra$d, 
empra:  **  A  party  not  only  commits  perjury  by  swearing  falsely  and  corruptly 
as  to  the  fact  which  is  immediately  in  issue,  but  also  by  so  doing  as  to  material 
circumstances  which  have  a  legitimate  tendency  to  prove  or  disprove  such 
fact. "  Thus,  perjury  may  be  assigned  upon  false  testimony  offered  to  procure 
the  admission  of  a  document  in  evidence,  material  to  the  question:  Begina  v. 
Pmpotte,  5  Cox  G.  G.  363;  S.  G.,  3  Gar.  ft  E.  135;  2  Ben.  G.  G.  302;  or  for 
the  purpose  of  augmenting  or  mitigating  the  damagea:  Lawrence  v.  State,  2 
Tex.  App.  479;  Staie  v.  Keenan,  8  Rich.  456;  Stephens  v.  Staie,  1  Swan,  157. 
8c^  the  testimony  of  a  person  offering  himself  as  bail,  as  to  the  value  of  his 
property,  is  material:  ChmmonweaUh  v.  BtUkmd,  119  Mass.  317;  and  perjury 
may  be  committed  by  a  surety  on  an  appeal  bond  swearing  falsely  in  regard 
to  Ids  psopsrtyt  TerrUorp  v.  ITe&r,  2Kott  ft  Mca  47a    It  isalsowell  settled 
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that  testisuniyaffaotiiig  th«  credibility  of  &  witaeH  is  material:  Sexr.  Oriqpe, 
1  Ld.  Baym.  256;  S. C,  12 Mod.  139;  i^e^ina ▼. OwHoa, Gar.  ftM.  656;S.a, 
S  Moody  C.  G.  263;  Regina  ▼.  L<wep,  3  Gar.  &  E.  26;  Regha  r.  Otbbotu,  • 
Goz  G.  G.  106;  S.  C,  Leigh  &  G.  109;  i^e^'na  y.  7V«tm,  L.  R.  1  G.  G.  107| 
8.  C,  11  Goz  a  G.  1;  WiUiams  ▼.  State,  68  Ala.  661;  People  r.  Barrf,  O 
Gal.  62;  Sabnoru  ▼.  TaU,  31  Ga.  676;  Peepfe  ▼.  ConffiMy,  94  K.  Y.  490;  Unked 
States  v.  LancUberg,  21  Blatchl.  169;  S.  G.,  23  Fed.  Bep.  666;  4  Am.  Grim. 
Rep.  474.  Every  qnestion  on  the  cmiHi«aTaininatinii  of  a  witneii^  then,  iHiioh 
goes  to  his  credit,  is  material:  Id. 

3.  Materiality  muH  5elSrtaNMAed.— The  materiality  of  the  teetimany  muaft 
be  establiahed  by  evidenoe,  and  camiot  be  left  to  presomptioxi  or  infereooet 
State  ▼.  AOxnet  82  Iowa,  403;  Ifebon  t.  State,  32  Ark.  193;  aad  proof  that 
the  teetimoay  was  admitted  on  the  trial  la  not  suffioient  to  wanaiit  a  Jury  bt 
inferring  that  such  teetimonywaa  material  to  the  iaeae:  OommtmweaUhr.  Pol- 
bard,  12  Met.  226. 

4.  MateriaBtjf,  Quedkm  /or  Court  — Although  some  qpmiona  hare  been  es- 
preeeed  to  the  effect  that  the  niateriality  of  the  alleged  falaeteetimonyia  for  tiia 
Jury:  Segma t.  Xoe^, 3GBr.  ftE. 26;  Eegina ▼. Gfoddard, 2Fost  AF.  SSli M^ 
gma  v.  Workif,  8  Goz  G.  G.  636;  the  weight  of  authority  la,  that  when  tiien  ii 
no  diapnte  aboat  the  facta  sworn  to^  the  qnestion  is  ana  of  law  for  the  cooiti 
Regina  v.  SoMwood,  I  Fost  ft  F.  366;  Regina  v.  (kmrtmg,  7  Goz  G.  a  111| 
ReginoY.  MtOkm^,  10  Id.  97;  a  0.,  Leigh  &  G.  693;  ^ebonv.  8iate,92  AA. 
193;  Ootkran  v.  State,  39  Min.  641;  Steinman  ▼.  MeWiBiame,  6  Pa.  St.  170^ 
177;  State  ▼.  Lewie,  10  Kan.  167;  Domohoe  ▼.  State,  14  Tbz.  App.  638;  Joeft- 
«MiY.  State,  15  Id.  579. 

Pabtt  to  bs  Ghiboed.  — The  crime  being  distmct»  se?«ral  perwma  cm- 
not  be  joined.  Even  supposing  two  persons  to  swear  jointly  to  the  same 
fdse  affidayit^  it  is  impossible  to  suppose  that  they  did  so  at  the  same  moman* 
of  time^  so  as  to  make  the  offense  ezactly  joint:  2  Wharton'a  Grim.  Law, 
1263;  Reaor.  Phii^  2 Strange,  921. 

If  a  person  is  erroneously  sworn,  or  is  inoompetent  aaa  witneaSy  but  ia 
mitted  to  testify,  he  may  neyertheless  be  prosecuted  for  perjury  for  hlmHf 
swearing:  2  Wharton's  Grim.  Law,  sec.  1254;  Chamberlain  ▼.  People,  2Z  H.  T. 
85;  S.  G.,  80  Am.  Dec  255;  Van  Steenlmrgh  ▼.  KortK,  10  Johns.  167;  Peofk 
r.  Bowe,  34  Hun,  528;  Montgomery  t.  State,  10  Ohio,  220;  State  r.  JTolier,  1 
Der.  263;  Shaay  ▼.  WHkUe,  2  Humph.  434;  Eaky  r.  McPhereon,  8  Id.  104| 
and  where  the  defendant  in  a  dvil  action  is  called  by  the  plaintiff  to  testier 
to  a  matter  to  which  he  ia  the  only  competent  witneaa,  it  may  be  ahown  in  % 
criminal  prosecution  for  perjury  that  he  swore  falsely:  State  ▼.  Vogiki,  97 
Iowa,  117. 

It  ia  not  requisite  that  the  witness  should  have  been  serTedwithasubpcenas 
Oommonwealth  ▼.  Knight,  12  Mass.  273;  &  G.,  7  Am.  Dec.  72,  73. 

InnoTiaaiT.  —  1.  Falsity. — The  indictment  mnst  aver  that  the  defendant 
swore  falsely:  2  Bishop's  Grim.  Proc.,  sec.  918;  2  Wharton's  Grim.  Law, 
sea  1286;  Rex  r.  Harris,  1  Dow.  &  R.  578;  S.  G.,  5  Bam.  &  Aid.  926;  ITnUei 
States  ▼.  Babeoek,  4  McLean,  113;  CommonweaUh  r.  Sargent,  129  Mass.  11S| 
Perdue  t.  Commomoealth,  96  Pa.  St  311;  and  the  falsity  of  the  statement 
must  appear  by  averment,  and  not  be  left  to  be  adduced  by  argument  and 
intendment:  Juaraqui  ▼.  State,  28  Tez.  625;  Oibson  ▼.  State,  44  Ala.  17| 
Bums  T.  People,  59  Barb.  531.  Where  the  defendant  made  affidavit  that  ha 
believed  the  prosecutors  had  committed  the  crime  of  larceny,  an  averment 
that  no  such  crime  was  committed  by  them  does  not  show  that  the  deCend* 
tnt  swore  faliely:  State  v.  Lea,  3  Ala.  602.    The  indictment  must  thsrefora 
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ftllego  that  the  defendant  "  falaely  **  swore;  to  allege  that  he  "felonioofllj, 
oorrnptly,  knowingly,  willfolly,  and  malioionalyy''  swore  is  not  enoaght 
Beffina  v.  Oxlejf,  3  Cv,  &  K.  317;  bat  an  indictment  whioh  states  that  the 
defendant  did  "▼olontarily,  and  of  his  own  free  will  and  accord,  propose  to 
the  said  court  to  purge  himself  npon  oath  of  the  said  contempt  alleged  against 
him,"  negativing  by  express  averments  the  truth  of  the  oath,  and  concluding 
that  the  defendant  "  did  knowingly,  falsely,  wickedly,  maliciously,  and  oor- 
raptly  commit  willful  and  corrupt  perjury, "  is  good:  SeapubUea  v.  I^ewdl^ 
8  Teates,  407;  S.  0.,  2  Am.  Deo.  381;  see  further  immT,  ''Negativing  Ealse 
liatter." 

2.  Inteni,  — The  indictment  must^  furthermore,  charge  that  the  defendant 
"wiUfully  and  oorruptly "  swore  falsely:  2  Wharton's  Grim.  Law,  sec.  1286| 
2  Bishop's  Grim.  Proo.,  sec.  922;  Boo  v.  Sieveiu,  5  Bam.  &  C.  246;  S.  0.,  «mA 
lunL  SexY. Ilkhard8,TDowl &R.  666;  8UUe v.  Oarkuid,  1  Dev.  L.  114;  Siais 
T.  DavU,  84  N.  0.  787;  Thomag  v.  OommtmweaUh,  2  Bob.  (Ya.)  795;  Oomnum- 
wealth  V.  Oairdt  105  Mass.  582;  compare  Sex  v.  Cox,  1  Lsaeh  0.  0.  71,  sinoi 
the  mere  fact  that  the  oath  is  false  is  not  perjury. 

Tlie  word  **  willfully  **  does  not  mean  in  the  common  aooeptaiion  of  the  term 
•'oomiptly ":  Stemnum  v.  MeWiiUame,  6Vh.  St  170, 17a  An  averment  tin* 
the  defendant  "  deposed  and  gave  in  evidence  to  the  jury,  willfully  and  cor- 
■^P^y***  uiumnts  to  a  charge  that  he  "  swore  "  willfully  and  oorruptly:  State 
V.  BoMtt,  70  K.  0.  81.  But  in  Maryland  it  is  not  necessary  to  aver  that  he 
swofe  *<  corruptly  ":  State  v.  Bixler,  62  Md.  354.  An  allegation  that  the  de- 
fsndant  **  wisely,  corruptly,  and  willfully  "  swore  is  sufficient,  without  the 
word  "knowingly**:  Stale  v.  Sleeper,  37  Vt  122;  Johmm  v.  Pecpk,  04  lU. 
505;  compare  United  Statee  v.  Babeoek,  4  McLean,  113.  Under  the  Texas 
penal  code,  it  is  indispensable  that  the  charge  should  be  made  in  the  statu- 
tory words  "deliberately  and  willfully  ":  Allen  v.  State,  42  Tex.  12;  State  v. 
Pmy,  42  Id.  238;  Stater.WM,  41  Id.  CI;  SmUhy,  State,lT«x.Apg.ea0i9ad 
■ee  State  v.  PoweU,  28  Tex.  626.  Where  the  offense  is  made  a  felony,  it  has 
been  held  neoessary  that  it  should  be  charged  to  have  been  committed  "  feloni- 
eosly ":  StaU  v.  Terry,  30  Mo.  368;  State  v.  WUttanu,  30  Id.  364;  Neban  v. 
State,  32  Ark.  193;  but  in  Oalifomia  an  indictment  charging  that  the  defend- 
ant "did  willfully,  corruptly,  and  Ulaelj  swear,"  but  not  alleging  that  the 
perjury  was  committed  "  feloniously,"  was  held  sufficient:  People  v.  PaireoM, 
6  GaL  487.  An  averment  that  the  accused  "  knew  "  that  the  statement  waa 
false  is  neoessary  only  when  the  oath  was  as  to  his  belief:  Brown  v.  State,  57 
Miss.  424;  State  v.  Baynumd,  20  Iowa,  582;  compare  CommomoeaUh  v.  Oook, 
1  Bob.  (Va.)  729. 

3.  Oath,  — a.  In  Cfeneral,  — If  the  false  swearing  was  before  a  judicial  tri- 
bunal, the  indictment  must  aver  that  the  defendant  was  sworn  as  a  witnssst 
Bexv,  Steeene,  5  Bam.  ft  0.  246;  but  it  is  not  necessary  that  it  should  appear 
whether  or  not  he  was  subpoenaed:  ComnumweaUh  v.  Knight,  12  Mass.  273; 
8.  O.,  7  Am.  Dec.  72.  It  is  not  necessary  to  allege  in  what  particular  mode 
or  form  the  defendant  was  sworn.  It  is  enough  to  aver  that  he  was  "  duly 
■worn  "s  2  Wharton's  Crim.  Law,  sec  1287;  2  Bishop's  Grim.  Proc.,  sec.  912; 
Bex  V.  MeOarther,  Peake,  211;  Dodge  v.  State,  24  N.  J.  L.  455;  TtiUle  v.  Peo- 
jpfe,  36  N.  Y.  431;  Bume  v.  People,  59  Barb.  531;  State  v.  Farrow,  10  Rich. 
165;  Commonwealth  v.  Warden,  11  Met.  406;  BespubUea  v.  NeweU,  13  Tatea, 
407;  Sb  0.,  2  Am.  Dec  381;  compare  StaU  v.  Umdenatock,  43  Tex.  554.  P^oci 
that  the  defendant  was  "  sworn  and  examined  as  a  witness,"  supports  an  aver- 
msnt  that  he  "was  duly  sworn,  and  took  his  corporal  oath  on  the  holy  Gos- 
pel," that  being  the  ordLaary  mode  of  Bwearing:  Bex  v.  Bowley,  Ry.  &  M.  299, 
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802;  and  evidence  that  a  witness  was  sworn  to  tell  "the  whole  troth,  and 
ffmfching  bat  the  trath,"  is  sufficient  to  sustain  an  allegation  that  he  was  swon 
to  tell  "the  tnith,  the  whole  trnth,  and  nothing  but  the  truth":  SUUe  t. 
€kUe$f  17  N.  H.  373.  An  averment  that  the  acouaed  was  sworn  "by  and 
before  '*  a  board  of  election  inspectors,  is  a  sufficient  ayerment  that  the  oath 
was  adnunistered  by  the  board;  and,  it  seems,  it  would  have  been  sufficient  to 
allege  that  he  took  the  oath  "  before  "  the  board,  they  being  duly  authorized 
to  administer  it:  CkmpbeUr,  People,  8  Wend.  636.  The  terms  "corporal" 
oath  and  "  solemn  **  oath  are  used  synonymously,  and  an  oath  taken  with  the 
uplifted  hand  may  be  properly  described  by  either  term:  Jademm  y.  BiaU,  1 
Ind.  184;  BiaU  y.  ^Toitm,  9  N.  H.  96;  Bww  y.  People,  69  Barb.  531,  643. 
"The  term  'ooiporal  oath'  must  be  considered  as  applying  to  any  bodily 
assent  to  the  oath  of  the  witness  ":  Bia^  y.  NoTfi»,  tupr€L  Still,  it  has  been 
held  that  if  the  indietment  sets  out  the  oath,  or  the  method  of  taking  it,  with 
needless  particularity,  the  proof  must  correspond  with  the  allegation:  BUUt 
y.  Porter,  2  Hill  (S.  0.),  611;  State  y.  Davia,  69  N.  C.  883;  Btewofi  y.  Btate,  6 
Tex.  App.  184;  but  see  Patrick  y.  Bmoke,  3  Strob.  L.  147.  An  indictment 
founded  upon  an  oath  differing  both  in  form  and  substance  from  that  whidi 
the  officer  is  authorised  by  statute  to  administer,  is  bad:  State  t.  Perrp,  4SL 
Tex.  238;  and  aee  Btate  y.  Bladukme,  74  Ind.  692. 

The  name  of  the  person  or  court  administering  the  oath  must  be  ayerred, 
and  a  yariance  in  this  respect  is  fatal:  2  Wharton's  Grim.  Law,  sec.  1287| 
JCbtt  y.  People,  42  SL  807;  State  y.  SlBaon,  8  Blackf.  225;  HUeeman  y.  State, 
48  Ind.  473;  State  y.  BehdtB,  57  Id.  19;  Btate  y.  ffarSe,  33  La.  Ann.  1172; 
€huton  y.  People,  61  Barb.  35;  8.  C,  4  Lans.  487;  Btate  y.  Street,  1  Murph. 
166;  S.  0.,  8  Am.  Dec  682;  State  y.  Oppenhekner,  41  Tex.  82;  United  Statee 
y.  WUeox,  4  Blatohf.  891;  and  where  the  perjury  is  alleged  to  have  been  com- 
mitted by  a  witness  in  the  trial  of  an  action  in  a  certain  courts  it  is  sufficient 
to  allage  that  the  oath  was  taken  in  that  court*  without  designating  the  effi« 
car  by  whom  it  was  administered:  Stale  y.  Speneer,  6  Or.  162. 

b.  Btfcre  Competeat  Offcer  or  TrUmmL  — It  must  appear  from  the  indict- 
ment that  the  oath  was  administered  by  a  person  authorized  to  administer  it» 
and  if  before  a  court  or  other  tribunal,  that  such  judieiil  tribunal  had  juris- 
diction over  the  matter:  2  Wharton's  Grim.  Law,  sees.  1288  et  seq.;  2  Biah- 
ep's  Grim.  Fh>o.,  sees.  910  a,  914;  MorreUr.  People,  32  QL  499;  JTerr  y.  Peo- 
ple,  42  Id.  307;  McGhragor  y.  State,  1  Ind.  232;  State  y.  Nleheraon,  46  Iow% 
447;  Stale  y.  Fwrlimg,  26  Me.  69;  StaU  y.  Plummer,  60  Id.  217;  Btate  y.  Bam- 
llton,  65  Ma  667;  Btate  y.  Owen,  73  Id.  440;  State  y.  Ammona,  3  Murph.  123; 
Btate  y.  Km(^  84  N.  G.  789;  Stehuton  y.  State,  6  Terg.  531;  StaU  y.  Wiee,  3 
Lea,  38;  State  y.  WM,  41  Tex.  67;  Conner  y.  ComnumweaUh,  2  Va.  Gas.  30; 
CommomeeaUh  y.  Pickering,  8  Gratt  628;  S.  G.,  66  Am.  Dec  158;  but  thia 
does  not  seem  to  be  required  in  Massachusetts:  Commonwealth  v.  Knif^  12 
Mass.  273;  S.  G.,  7  Am.  Dec.  72;  Commonwealth  y.  Hughes,  5  Allen,  499; 
Commonwealth  y.  Hatfidd,  107  ^lass.  227,  230;  and  see  StaU  y.  Newton,  1  G. 
Greene,  160;  S.  G.,  48  Am.  Dec  367.  It  is  not  necessary,  however,  either 
under  the  statute  23  Gee  IL,  c  11,  relating  to  perjury,  or  under  the  Ameri- 
can statutes  and  law  to  show  how  the  officer  acquired  authority,  and  the 
nature  of  it,  or  the  manner  in  which  the  court  obtained  jurisdiction:  Rex  v. 
CaJOanan,  6  Bam.  ft  G.  102;  S.  G.,  9  DowL  ft  R.  97;  Stale  y.  Belew,  79  Mc 
684;  StaU  v.  Ludlow,  6  N.  J.  L.  772;  Btate  v.  Davton,  23  Id.  49;  a  G.,  68 
Am.  Dec  270;  People  v.  Phelpe,  6  Wend.  9;  People  v.  Warner,  6  Id.  271| 
JSighmy  v.  People,  79  K.  Y.  546,  556;  People  v.  Tredway,  3  Barb.  470;  Burne 
y.  People,  69  Id.  63i;  State  y.  Petere,  42  Tex.  7;  Stewart  v.  State,  6  Tex.  App^ 
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184|  Bradberrpr.  Sutt,  7  Id.  875;  Pwoen  t.  SkOe^  l7  U.  488;  Ai^imwn  T. 
ame,  18  Id.  17;  i8ft{/^  ▼.  State,  8  W.  Va.  089.  A  g«nenl  allgprfdan  of  »«• 
Ihoii^  or  JQiudiotioii  is  thereforo  snffioieat!  Id. 

0.  In  Pneeeding  AuAoriwed  by  Law.  — It  is  alio  nooemiy  that  an  indiot- 
mant  for  peijiuy,  either  at  the  oomnum  law  or  under  the  statate  23  Geo.  IL» 
a  II9  ahoold  ahow  on  its  face  that  the  oath  was  taken  in  a  jndidal  proceed- 
bg;  or,  to  state  the  proposition  in  oonf cnnity  with  modem  statates^  that  the 
eath  was  one  anthorised  by  law:  Rpgina  v.  Oardiniart  2  Moody  0.  0.  85;  R^ 
fisa ▼.  Osefi0%  4 Q.  B.  88;  &C.,  80aleftD.  188;  Jforroff  y.  Peopls^  82  OL 
488;  PeopUY.  Fom,  25  Mich.  492;  Peofle  y.  Ooi^  26Id.  80;  State  y.  ffamU' 
IMS  7  Mo.  80O;  State  y.  Orunb,  68  Id.  206;  State  y.  LamotO,  2  Wib.  487.  It 
is  not  cnoo^  to  aver  that  the  perjnry  was  conmdtted  in  a  pmoeeding  in  m 
eout  of  Jnstiee:  State  y.  Rameon,  ^9  Me.  887;  so  it  is  not  safficient  to  bhaige 
the  defendant  with  having  oommitted  perjnzy  "by  falselj  swearing  to  mate- 
rial matter  in  a  writmg  signed  Ij  hhn"!  StaU  y.  Mom,  76  Id.  64;  &  a,  6 
Am.  Or.  Sep.  588. 

A  Setting  cnU  Falee  MaUer.  —An  indiotment  for  perjnry  mnst  state  a  day 
oartain  on  which  the  cflSense  was  oommittedt  State  y.  Qfktt,  4  Blaekf.  855; 
UmMt  Statee  y.  Sawmaa,  2  Wash.  0.  0.  828;  Siate  y.  Hamam,  89  Me.  887; 
and  it  is  not  a  sufficiently  precise  aIl6gatioi&  that  the  prisoner  swore  that  a 
certain  erent  did  not  happen  within  two  fixed  dates,  his  attention  not  having 
been  caUed  to  the  partumlar  day  npon  which  the  transaction  was  alleged  te 
have  taken  place:  Segtaar.  Stotadg,  1  Fost  A  F.  518. 

The  substance  of  the  oath  seems  to  be  all  that  the  indictment  is  required 
testate:  2  Wharton's  Grim.  Law,  sec  1297;  2  Bishop's  Grim.  FMm.,  sea  915; 
fktgbr  Y.  State,  48  Ala.  167;  Siate  y.  Chreet^  24  Ark.  691;  UwUed  Staiee  y. 
Morgan,  Moanris,  841;  S.  G.,  41  Am.  Dec  284;  Peopte  y.  Phelpt,  5  Wend. 
9;  Peopler.  Warner,  5  Id.  271;  TatOe  y.  PeopU,  86  N.  Y.  481;  State  y. 
Gravee,  Bosb.  402;  State  y.  WUham,  6  Or.  866;  Staie  y.  StUbnan,  7  Goldw. 
841;  Laweon  y.  State,  8  Lea,  809;  Woods  y.  Siate,  14  Id.  460;  Sradberrg  y. 
Stale,  7  Tex.  App.  875;  Weet  y.  State,  8  Id.  119;  Brown  y.  Stale,  9  Id.  171; 
GabHeUbg  y.  Stale,  18  Id.  428;  Jaekton  y.  State,  15  Id.  579;  State  y.  Umdm^- 
elodk,  48  Tex.  654;  UnUed  States  y.  WalA,  22  Fed.  Bep.  644.  Where,  how- 
erer,  the  tenor  of  an  affidavit  is  undertidMn  to  be  redted,  the  recital  mnst  be 
exaet:  Bex  y.  Letfe,  2  Gamp.  184;  and  it  was  held  in  ChjppaAy,  Stale,  86 
Lid.  518^  that  the  tenor  of  an  affidavit,  and  not  its  substance^  shoold  be  set 
out.  It  is  not  necessary  to  set  out  the  whde  oath,  but  cnJy  those  parts 
alleged  to  be  false:  OampbeU  v.  People,  8  Wend.  686;  State  v.  I^ecU,  42  Ma 
119;  ifflOle  Y.  ITalif/teU,  78  Id.  549.  It  has  been  held  that  an  hidictment  for 
perjury  alleged  to  have  been  committed  on  an  cTamination  of  a  person 
ebarged  with  a  crime  should  ahow  what  the  crime  was:  United  States  v.  YTtf- 
eooE^  4  Blatchf.  891;  and  that  an  indictment  which  charges  the  false  statemeni 
to  have  been  made  on  the  trial  of  a  party  charged  with  a  criminal  offense  is 
bad,  if  it  £ub  to  state  that  an  indiotment  had  been  found  against  such  party: 
Staler,  WM,  41  Tex.  67;  State  v.  OiOhnon,  2  Ired.  872;  878;  and  see  Stein- 
sion  v.  State,  6  Yerg.  681. 

It  is  necessary,  however,  that  the  indiotment  should  be  dear  and  explieU^ 
eo  as  to  fully  inform  the  accused  of  the  chacge  against  him:  State  v.  Orsen, 
94  Ark.  591;  State  r.  SduO,  911  Iowa»  268;  Kerr  v.  People,  42  HL  807;  Stale 
V.  i?lBl0r,  62 Md.  854;  Bexr.  Aglett,  1  TermBepb  63^  69;  Begina  v.  Tkomae, 
2  Gar.  A  K.  806.  The  facta  constituting  the  oflbnse  should  not  be  averred 
by  way  of  inference  or  aigument:  State  v.  PoweB,  28  Tex.  626;  and  the 
ehacges  should  not  be  In  the  alternative  or  dl^nnotives  Dodge  v.  State,  24 
▲iL  Dms.  Vok  LXZZy-48 
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K.  J,  L.  466;  bat  flw  partial  to  wbioh  the  aHegad  perjuy  Is  Um 
may  be  in  the  ahematiTo;  and  If  io^  itahould  beaoaSkgad:  U.    Whara 
fadietment  obacgad  tfaa  defandant  with  hsflng  <wimiirittad  patjofy  by 
Ing  at  a  ocmrt  in  July  that  ha  witnaaiad  a  tranaaotion'in  Ootobar  cf  tfaa 
year,  h  was  hdd  not  to  be  a  ivpngnan^y  nor  to  afford  oaaaa  f or  anaatiog  tha 
Jadj^nant:  Stater.  MeKmnam,  Hazp. SQSS. 

Hie  proof  of  the  teatimony  alleged  to  have  been  giren  moat  aabatantfaiHf 
aapport  the  narration  of  it  in  the  indiotment^  and  any  anbetantial  ▼aiiaaaa 
win  be  fatal:  Beao  t.  Le^e,  2  Oamp.  184;  Regku  t.  SottOmoad,  1  Voat  ft  F. 
866;  lUbertB  t.  Peopk,  99  BL  276;  State  t.  Tapptm,  21  K.  H.  66;  Stata  r. 
Oif^y,  2 Morph.  320;  Stater.  Bradley  1  Hayw.  408;  Staler.  AhSam,  7  Or. 
477;  Wateon  r.  State,  6  Tex.  App.  11;  Utdted  Statee  r.  MeNeai,  I  QaU.  887. 
Ad  allegation  which  describeai  defineai  qnalifiea,  or  limiti  a  matter  material 
to  be  charged  is  a  deooriptive  aTerment^  and  mnst  be  proved  aa  laid:  State  t« 
ZcN^fey,  84  N.  H.  629. 

Where  there  are  aereral  diitinot  asaignments  of  peijnry,  proof  of  any  one 
of  them  will  support  the  indictment:  State  r.  Haeeatt,  6  N.  H.  882;  Siata  t. 
BlaledeH  69  Id.  828;  De  Bemk  r.  State,  19  Ala.  28;  CommaimDeaUk  r.  Jckmi^ 
6  Gray,  274;  CommomoecM  r.  MeLamf^Sn,  122  Mass.  448;  Barrie  t.  Peofk^ 
64  K.  Y.  148;  a  C,  2  Am.  Or.  Rep.  416. 

6.  Negatieing  Fake  Matter.  —The  general  averment  that  the  daHwdant 
swore  falMly  upon  the  whole  matter  is  not  sufficient;  the  indietment  nmsl 
proceed  by  partienlar  averments  to  negative  that  which  is  falw:  2  Wharton^ 
Grim.  Law»  see.  1300;  2  Bishop's  Grim.  Free.,  sec  918;  BegkMr.  WkUkmm^ 
8  Gox  G.  G.  86;  Beat  v.  Perratt,  2  Mania  ft  GL  879;  Bwnmr.  Peojph,  69  Bvbi 
681;  Staler.  Mun\ford,  1  Dev.  619;  &  0.,  17  Am.  Deo.  078;  DOolir v.  State^ 
89  Ohio  St  180;  and  see  State  v.  BMitt,  70  N.  a  81.  An  indiolflMnt  lor 
perjnry  in  an  affidavit  npon  *'  informatum,  knowledge^  and  beUel^*  ahoold 
n^lpiktiveb  not  only  the  troth  of  the  oath,  bat  also  the  information  and  belieft 
LaaUienr.  People,  76  N.  Y.  220;  &  a,  6  Abb.  K.  a  181;  82  Am.  Bap.  281 
8.  Jldlsria%.  —The  materiality  of  the  false  swearing  to  the  Issiia  or  point 
ei  Inqniry  mnat  appear  from  the  indiotmenti  either  by  »  gsnaral  nvminant 
or  by  the  facta  set  forth:  2. Wharton'a  Grim.  Law^  aea  1804;  2  Bishop's  CUm. 
Pkoo.,  sec.  021;  J7e»  v.  DowBn,  6  T.  B.  811;  Regtm  r.  Kimftom,  2  GoK  OL  CL 
286;  Befflmr.Hantey,%li.  99;  Befflmr. Seatt,  18 Id. 694;  WWkamer.Sta^ 
68  Ala.  661;  JVefom  v.  State,  82  Ark.  198;  PeopU  r.  BrUUaat,  68  OaL  214| 
Peofkr.  KeOg,  69 Id.  872;  Bcbmeom  r.  State,  18 Fb.  896;  Steeeaer. State,  18 
Id.  902;  ffembree  r.  State,  62  Ga.  242;  a  a,  1  Am.  Or.  Bep.  604;  Morna 
r.  Peofie,  82  HL  499;  PeUard  r.  People,  69  U.  148;  Kkamd  v.  P^epie,  92 
U.  467;  Jokneon  v.  People,  94  Id.  606;  Weatkare  t.  State,  2  Blaokt  278;  State 
V.  HaO,  7  Id.  26;  Stale  r.  Jokama,  7  U.  49;  State  r.  FtaQg,  26  Lid.  9IS| 
Stm  V.  JTcCbHnfcl^  62  Id.  169;  Bmh  v.  State,  81  Id.  128;  Stata  r.  MaamO^ 
SSIa.  Ann.  861;  Oonmamoeim  v.  Ktdffid,  12  Mass.  278;  &  a,  7  Am.  Bea 
72;  qwnmomaagft*  v.  Bproa,  14  Gray,  81;  PeopHe  v.  (Mbr,  1  'MkkL  1871 
&  O.,  48  Am.  Deo.  699;  Hofh  r.  Peoiile,Z  VOOlWIi  Pmpk  r.  €hige,^lA. 
80;  Flkd  v.  iVqpfa^  86 Id.  491;  HiaiA  v.  State,  2  Mo.  168;  StaUr.  BaOep,  84 
Id.  860;  State  r.  HoUea,  48 Id.  9S;  Staler.  Jbd;  64 Id.  182;  Stater.Skcmh, 
66  Id.  660;  StaU  v.  Oaee,  81  Id.  460;  Slate  v.  IkqfUm,  28  K.  J.  L.  49;  a  a, 
63  Am.  Dec.  270;  StaU  r.  Beard,  26  Id.  884;  CfampbeU  v.  People,  8  Wend. 
686;  Wood  v.  People,  69  N.  Y.  117;  Ometoa  r.  Peoj^  61  Barb.  86;  a  C,  4 
Lane.  487;  Peopft  v.  OHmekaw,  88  Hnn,  606;  State  r.  Ammoae,  8  Mniph. 
128;  State  v.  Dodd,  8  Id.  226;  DUeker  r.  State,  89  Ohio  St.  180;  State  v. 
Bowtae,  8  Heiak.  29;  State  r.  Mmasfiifd,  1  Dev.  619;  a  C.  17  Am.  Dee. 
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ITSi  Staie  t.  ffojfward,  1  Knit  ft  MoC.  546;  State  ▼.  ChBrndkr^  42  Tex.  446| 
BmlAr.Skae,  1  Tex.  App.  020;  Lmnrmoe  t.  A^2IcL  479;  Mamhr.Stait, 
•  U.  81;  JTartinei  r.  State,  7  Id.  394;  Matting^  ▼.  ^<a^^  8  Id.  846;  DonoAm 
AWe^  14  Id.  838;  State  r.  Oftamiertojn,  30  Vt.  659;  CommomoeaUh  ▼.  Ptdb- 
«r%,  8  Gratt  828;  &  O.,  56  Am.  Deo.  158;  People  v.  BummghM,  1  Park.  Gr. 
Sll;  UnkedStateB  t.  Meffenry,  6  Blatdhl  503;  bat  it  is  suffideat  if  the  ma- 
twhlUy  appear  in  either  of  theae  two  modea.  An  averment  that  "it  beoame 
aad  was  material  to  aaoertain  the  troth  of  the  matter  hereinafter  alkged  to 
lunre  been  ewocn  to^"  ia  not  a  good  averment  of  materiality:  Begkta  t.  Chad' 
JOom,  (W.  ft  M.  569. 

BmuDf OB. — A  peculiarity  in  the  evidence  of  the  offense  of  perjniy  relatea 
to  the  number  and  corroboration  of  the  witnesses.  Hie  old  mle  required 
two  witnesses  for  a  conviction^  "beoanse  otherwise  there  would  be  nothing 
«Hte  than  the  oatii  of  one  man  against  another,  upon  which  the  }nry  could 
ttol  salsly  convict":  1  QreenL  Ev.,  sea  257|  bat  it  ii  safBoient  by  the  mod- 
sim  doctrine^  either  that  there  are  two  witnesses,  or  one  witness  and  corrob- 
cnting  drcnmstanees;  1  Id.  267;  2  Bishop's  Grim.  Froc,  sec  927;  2  Wharton's 
CUm.  Law,  sec.  1319;  JRegina  v.  Tales,  Oar.  ft  M.  132;  Beffim  v.  Mmeeot,  10 
Mod.  192;  JZ^^Ina V.  J3d«fter,  60ox  C.  0. 548;  S.  0.,  2Den.  0. 0. 896;  iSe^ina  v. 
irool^8Cbxaa5;  Itegima T.  BraUkwaite,  Sid.  26i;  Regime.  Hare,  13 Id. 
174;  Wmame  v.  Staie,  68  Ala.  551;  Petentm  v.  State,  74  Id.  34r  Peopie  v. 
IMi^  61  OsL  586;  McClerUn  v.  State,  20  Fla.  879;  State  v.  Raymond,  20 
]0wa»  682;  (kmmomweaUk  v.  Paarher,  2  Cosh.  212;  CommowuteaUh  v.  Bitdami, 
119  Mass.  817;  ^siM  v.  Statack,  35  Me.  315;  S.  0.,  68  Am.  Deo.  706;  Pane 
T.  a%ate,  59  Miss.  474;  StaU  v.  Heei,  57  Mo.  252;  a  C,  1  Am.  Grim.  Bep. 
102;  PeopU  v.  Stot^  82  Hon,  41;  WWktmM  v.  CmnmimweaJUh,  91  Pa.  St.  493; 
Atato  T.  J7iqrio(»4  1  Kott  ft  McC.  546;  iliiderMm  V.  5ta^  20  Tex.  App.  312; 
On  T.  Btaie,  18  Id.  479;  CMbrkUey  v.  State,  13  Id.  428;  <9<afe  v.  WSOer,  24 
W.  Ya.  802.  The  corroborating  evidence  mnst  go  to  material  testimony  ad- 
daeed  by  the  state^  and  not  to  testimony  in  some  distinct  and  immaterial 
matte:  SUte  t.  Me,  48  Tex.  532;  bat  it  is  not  necessary  that  it  shoold 
niiMwint  to  a^  diiect  contradiction  of  the  statement  made  by  the  prisoner, 
«pon  which  the  peijnry  is  assigned:  Begkia  v.  Taweg,  8  Cox  G.  O.  328.  It 
asay  be  droomstsntisl:  Hernamdeer.  State,  18  Tex.  App.  134;  S.  C,  51  Am. 
Bspu  296;  and  it  need  not  be  of  sofficient  force  to  equal  the  positive  testi* 
■Hny  of  aaeifaer  witness,  or  such  as  would  require  the  Jury  to  oonviot  in  a 
SMe  In  which  a  single  witness  ia  sufficient;  Onuen  v.  State^  10  Ohio  St.  258. 
U  an  indictment  contains  several  assignments  of  pojuzy,  in  order  to  oonviot 
SB  any  one,  thete  mnst  be  either  two  witnesses,  or  one  witness  and  oorrobo- 
wtMag  ebonmstsnoes:  WUUame  v.  OammomKoUh,  91  Fa.  St.  498.  But  it  is  not 
Beossssiy  to  prove  by  two  witnesses  every  fact  which  goes  to  make  out  the 
UMignment  of  peijury:  Begma  v.  Bdberte,  2  Gar.  ft  K.  607.  The  direct  oath 
ef  one  witness  and  the  declarations  or  statements  of  i^ie  prisoner  i»iiMAlf 
■ay  be  sufficient  to  warrant  a  conviction:  State  v.  Maier,  1  Dev.  263; 
Dodge  v.  State,  94  N.  J.  L.  456^  461;  Vaace  v.  State,  62  Miss.  187.  But  he 
cannot  be  convioted  if  the  evidence  adduced  merely  consists  of  two  opposing 
statements  made  by  the  prisoner,  without  proof  which  one  was  false:  /ree- 
warn  V.  State,  19  FU.  652;  S.  G.,  4  Am.  Grim.  Rep.  470;  Sdiwartz  v.  Common" 
wmM,  27  Qimtt  1025;  &  a,  21  Am.  Bep.  365;  2  Am.  Grim.  Rep.  410; 
Mkodee  v.  Oommoawealth,  78  Ya.  692;  Ufdted  Statee  v.  Mager,  Deady,  127; 
aadaseoiilfl^  ''Intent.'' 

A  living  witness,  however,  may  be  dispensed  with,  and  documentary  oi 
iiiisd  upon  to  convict  of  perjury  under  the  following  cireum* 
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■tanoes:  where  a  person  is  charged  with  perjury  hj  falsely  Bweezing  to  a 
fact  directly  diaprored  by  dooamentary  or  written  testimaay  aprtnging  froa 
himself  with  eirciiiiistaaoeB  ahowiag  llie  oofrapt  Inteati  where  the  pexjvy 
charged  is  oontradioted  by  a  pablio  record^  proved  to  hanre  been  well  known 
to  the  defendant  when  he  took  the  oath,  the  oath  being  proved  to  have  beoi 
taken  corraptly;  and  where  the  party  haa  been  charged  with  takiiig  an  calk 
contrary  to  what  he  nniat  necessarily  have  known  to  haye  been  the  tnA^ 
and  the  false  swearing  can  be  proved  by  hia  own  letters  relating  to  tbe  fail 
sworn  to^  or  by  other  written  testinicny  found  in  tbe  psesession  of  tXie  de> 
fendant,  and  which  haa  been  treated  by  him  as  containing  tbe  cfvideaee  ol  Urn 
facta  recited  in  it:  UnUed  SUUm  t.  Wood,  U  F^  490;  2  Wharton's  GUm. 
Law,  sec  1321;  1  QreenL  By.,  sec.  268;  and  see  Ptopliy,  Bmrden,  0  Baik 
467,  476. 

The  eviderce  of  a  siogle  witness  is  sufficient  to  prove  that  tbe  '^fVrlwt 
swore  to  the  &ote  diarged  in  the  indictment:  CkmKmomonUk  t.  Pofkmd^  12 
Met  226;  ^S^tafe  y .  JETcyMari,  1  Kott  ft  McQ  646;  AOfe  ▼.  ^^ 

It  IB  necessary  for  the  prosecution  to  prove  the  whole  cf  the  defaiidani^ 
eyidence,  given  as  a  witness:  J2e»y.  /omci^  Peake^  87;  bat  in  proviog  what  tte 
prisoner  mUy  testified,  it  is  not  neceassry  that  it  be  proved  jjpsiiifwfa  eerUa: 
8  Greenl.  Ey.,  sec.  194;  JSo  y.  JfisKon,  3  Oar.  ft  P.  408;  Tatghr  y.  8taU»  48 
Ala.  167.    It  ia  sofficient  to  prove  sabstantiaUy  what  he  said. 

Parol  testimony  of  evidence  giyen  by  a  witness  efooi  coofl^  before  a  '*«*«"Tf*-> 
ting  magistrate,  or  before  a  jnry,  ia  admissible:  Peqpfe  y.  Omttk^  60  CU.  86; 
CommomoeaUh  y.  Card,  106  Mass.  682;  CcntmomoeaUk  y.  SaffkH  107  U. 
227. 

Secondary  evidence  ia  admissible  of  a  lost  written  instrnmsnt  on  which  per> 
jnry  is  assigned:  Segbta  y.  MUiie$,  2  Post  ft  P.  10;  bat  oral  evidence  cl  a 
false  affidayit  is  not  admissible^  where  there  is  no  showing  that  neither  the 
original  nor  a  certified  copy  of  it  can  be  prodnced:  &ai$  y.  Xkipakidtt  82 
Ark.  117. 

S0BOBN  ATiON  ov  PxBJiTBT.  —  To  coDstitate  snbomation  cf  perjniy,  whioh  is 
an  offense  at  the  oommon  law,  the  party  charged  moat  have  ptocored  tiieccBa- 
mission  of  the  perjnry,  by  inciting,  instigating,  or  persaading  the  goilty  parly 
to  commit  the  crime:  1  Hawk.  P.  C,  o.  69,  sec  10;  3  Bnssell  on  Grimes^  9t]i 
Am.  ed.,  60;  2  Wharton's  Grim.  Law,  aec  1329;  2  Biahop'a  Grim.  Law,  ma, 
1197;  CommomoecUth  y.  DonglasB,  6  Met.  241.  The  adioited  perjnry  mnst  hwe 
been  aotoally  committed:  2  Wharton's  Grim.  Law,  sea  1829;  2  Bishop's  CHm. 
Proc.,  sec.  1021;  Jfoy&iitA  y.  CommonweaUh,  29  Gratt  867;  and  this  mnst  a|H 
pear  in  the  indictment:  Segim  y.  Datrby,  7  Mod.  100;  UnUed  8Mn  y.  WUoaa^ 
4  Blatchf.  391;  UwibedSlaUMV.ShamB,  19  Pod.  B«p.  912;  a  O.,  8  West  Ooael 
Bep.  611.  The  snbomer  mnst  also  be  aware  that  the  person  sabomed  in* 
tended  to  commit  perjnry.  I^  therefore,  the  party  charged  with  sabocnatiott 
knew  that  the  testimony  of  tiie  witness  would  be  falae,  bat  did  not  know 
that  the  witness  wo*ild  willfally  testify  to  a  fact  knowing  it  to  be  fialse^  he 
cannot  be  oonyicted  of  the  crime  charged}  ChmimompeaUh  y.  DcrngjUimf  mipta; 
SUteart  y.  StaUf  22  Ohio  St.  477.  In  sabomation  of  petjnry,  the  same  rales 
as  to  materiality  of  testimony  prevail  as  in  perjnry:  CmmnomaeBM  y.  SmMK 
11  Allen,  243. 

The  indictment  mnst  ayer  that  the  defendant  knew  that  the  testimosgr 
which  he  instigated  the  person  sabomed  to  giye  was  false:  Untied  Siaim  if, 
/>ennee,  3  Woods,  39;  UnUed  Staiesv.  Bwms,  tupn;  Siewaiiv.  Staie,  mipra;  and 
that  he  knew  that  it  would  be  intentionally  and  willfully  &lse:  Id.  It  nmsl 
also  be  averred  that  the  false  testimony  was  giyen  in  a  jodioial 
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AtatffT.  AfcnoM^  aa  Vi.  020;  In  a  oonrt  having  JuMMoni  ITiiltai  SMnt, 

Ilie  reoord  cf  oonfiotiai  of  the  solicited  penon  U  n0k  enx^ 
tun  a  ocnmotioa  cf  the  enhonier:  See  Rex  y.  iKeifl^,  1  Leaoh  G.  0.  464;  nor  li 
tiie  testimony  of  the  perjnred  witnees  saffident  withoat  oonohofationt  iV»- 
plsr.  JShatu,  40  K.  Y.  1. 

Arnoipn  to  Ccmwx  Pibjubt  amd  to  Subobit.— An  attempt  to  oommil 
psfjnxy  Is  indietaUe^  on  the  same  rfissonlng  as  are  attenq^  to  commit  otlNr 
oCfonsee:  2  Wharton's  Grim.  LaWf  sec  1928;  J?€sbt.  2Vv^»  Holt^  634;  and  set 
Regma  t.  Stone,  Dears.  261;  Segkia  ▼•  Ohapmaih  1  I>en.  0.  a  432;  S.  G., 
Temp.ftM.90;  Reffmar.  ffodgklBa^h,^  1  0.0. 2l2i  and  when  the  completi 
offense  is  not  proved,  the  defendant  may  he  indicted  for  the  attempt:  Rtgkm 

Attempts  to  Indnoe  a  witness  to  givo  partionlBr  testimony,  Irrespeotiv  of 
tha  tnith,  are  also  Indictsble:  2  Wharton's  Grim.  Law,  see.  1832;  Regknr. 
Dtarty,  7Med.  100;  Ai  jiarie  Ooerftm,  2  Boee»  267;  JaehomT.  SUOe,  43Tn^ 
4Z1;  althoo^  the  witness  had  not  heen  served  with  asahpoBna:  Siaier.  Kegm, 
8  Yt.  67;  hot  tiie  attempt  most  he  cooneoted  with  litigation,  actual  or  praa- 
peetivet  ifflotev.  «7bayrtiJN,69Me.218;  aG.,2Am.Grim.Bep.660.  Itlsnal 
naooHSiy,  In  an  indictment  for  attempting  to  sahom  a  witness^  that  the  ibal 
whieh  the  defendant  attempted  to  procnre  the  witnees  to  swear  to  shoold  ba 
ststedqpeoifically:  Aa<8v.  <£roUfei9,lMcGord»31;  hat  tha  indictment  shoold 
azprssdy  cr  otherwise  allege  the  materiality  of  the  testimony  whioh  tha  da* 
teidant  solicited:  ifflote  V.  r^q^paii,  68  N.  H.  162. 

OlTIL  AomUff  OAXmOT  BB  MlZBTADfBD  MQAISWS  WmiBBS   BOB  PflBJVST, 

wherehy  the  plaintiflf  lost  an  acticn  or  recovered  lees  than  ha  otiiTwisa  might 
hvfo  dona:  DoafoH  v.  Spmpmm,  Gro.  EUa.  620;  S.  G.,  Owen,  168;  2  And» 
47;  HaHiHgr.  Bodmam,  Hntt  11;  DunlapY.  GISdden,  31  Me.  436;  &  a,  OS 
Am.  Dec.  026;  Ommhigham  v.  Brown,  18  Yt.  123;  8.  0.,  46  Am.  Dec  14j8| 
VInaman  on  Judgment^  sec.  280;  and  see  Page  v.  Camp,  Eirby,  7;  nor  agynsl 
tta  dstadsnt  for  making  a  Islsa  siBdavit  in  chancery  that  tha  plamtiif  mada 
by  reason  of  which  the  plaintiff  was  imprisoned  and  put  to  great  es- 
Jlrres  V.  Sedgewkke,  Gro.  Jac  601;  8.  O,,  2  Rolle^  197,  mb  nom.  Akm 
T*  Sedgwide;  nor  against  a  defendant  who,  being  committed  to  jail  nnder  an 
axecotion  In  favor  of  tha  pUuntif(  made  appUoation  to  take  tha  poor-debtor'a 
oath,  and  npon  hia  examination  willfully  and  falsely  swore  that  he  had  no 
property,  and  by  means  of  tha  oath  waa  disohsrged  from  anastt  PheHpo  v. 
Sidarne,  4  Gray,  106;  S.  G.,  64  Am.  Dec.  61.  Nor  will  the  action  lie  a^^kinsl 
a  person  for  snboming  a  witness  to  swear  falsely:  BoetiMB  v.  Leteia,  2  Day, 
447;  ArM V.  Xearf^  8  Johns.  167;  a  G.,3  Am.  Dec  469;  Parierr.  Hmik^ 
IDH^  7 Gray,  36;  S.  G., 66  Am.  Dec  466.  If  enaction  cannot ba  maintainad 
witneas  for  giving  perjnred  testimony,  g/brtforl  it  will  not  lia  against 
merely  from  aoeidantal  and  nnintentiimal  false  swearing  on  his  parts 
MeBr.  Smm^,  nJSL  IS2. 


•  '•I.-  : 
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GuMMiNQs  V.  Long. 

[16  Iowa,  4L| 

Jul  wmiHT  Xj—  wm  sot  AniXB  to  Pumwi  Hilb  st  Jumimut  Dncm 
18  HoHMEiAa^  oiliMrwliile  vaed  u  iochy  or  after  nle  and  traiufer  ol 
poweMiop^  if  ilM  pnmuas  w«re  naed  m  a  honiMtead  bef oro  the  dobl 
upon  wfakh  Jadgmoiit  was  rendered  was  oontnoted. 

KiTEi  ov  JuMnmiT  oois  vot  OnaiAn  jls  Oojmvijwuuvb  Nom  of  Kz« 
ORESirQi  OF  JuDoimiT  agaiiiBfe  tke  defendMita  not  inolndad  in  tba  cnfacy, 
uder  tba  Iowa  oode  of  1861,  wliere  tlio  entry  is  made  in  the  raoord* 
book  and  in  tlie  judgment  dooket  in  the  name  of  one  of  the  dufJandanti 
only,  with  tho  additioo  of  "efol^tothenaaiew 


Axmm  to  leBtrain  the  sale  under  ezeoatUm  of  eertain  pram* 
iflOB.  On  Sqytember  15,  1866,  certain  penmuiy  Hayden, 
Eeeler,  and  MoCall,  made  their  note  to  the  defendaDt^  John 
Long,  payable  March  15, 1866.  Long  recovered  judgment  on 
the  note  against  the  makers,  on  April  10, 1867.  The  judg- 
ment was  entered  in  the  reoord-book  and  in  the  judgment 
docket  under  the  title  *^  John  Long  v.  Samuel  Hayden  et  aL'' 
On  May  36, 1866,  McCall  purchased  lots  7  and  8,  in  block  27, 
in  Boonsboro,  and  on  June  7, 1866,  he  purchased  lots  6  and  6, 
in  the  same  block.  On  Norember  2, 1867,  McCall  and  wife 
eonyeyed  the  lots  to  one  Ward,  who  thereafter  conveyed  them 
to  the  complainant.  The  premises  were  occupiad  and  used 
by  McCall  as  a  homestead,  it  seems,  from  the  time  of  his  pur- 
chase. In  1861  Long  procured  an  execution  to  be  levied 
tipon  the  premises.  The  complainant  obtained  an  iigunctioa 
to  restrain  the  sale.  The  injunction  was  afterwards  dissolved, 
and  the  complainant  appeals. 

L  J.  MUeheUf  for  the  appellant 

John  A.  JETiiU,  for  the  appeUees. 

By  Court,  Wbight,  C.  J.  Upon  what  ground  the  iqunctioQ 
was  dissolved,  in  this  case,  does  not  appear  from  the  record. 
Neither  do  counsel,  in  their  argument,  advise  us  of  the  point 
ruled  in  the  court  below.  One  or  two  matters  have  pzomi- 
nence,  however,  and  will  receive  attention. 

Assuming  that  lots  7  and  8  were  purchased  ^^as  the  home- 
stead" of  McCall,  at  the  time  he  took  tiUe  (May  26, 1866), 
they  were  not  liable  to  the  payment  of  Long's  judgment  while 
used  as  such,  for  the  debt  upon  which  it  was  rendered  was 
contracted  afterwards,  to  wit,  September  16, 1866.  And  the 
sale  of  these  premises  to  Ward,  in  November,  1867,  did  not 
make  them  liable  to  said  judgment;  in  other  words,  the  lien 
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of  iaid  judgment  did  not  attach,  upon  the  Bale  and  Buzender 
of  the  homeetead  and  its  poBBeBsion.  This  point  was  ex- 
preBsly  roled  in  Lamb  v.  8hay9j  14  Iowa,  667. 

The  other  lota,  however,  were  porchased  after  the  debt  to 
Lang  was  contracted^  and  being  conveyed  after  the  judgment, 
were  subject  to  the  lien,  if  said  judgment  was  so  rendered  and 
entered  up  as  to  operate  as  constmctiye  notice  of  its  existence. 
If  not  thus  entered,  then,  though  neither  of  the  lots  may  have, 
within  the  meaning  of  the  law,  constituted  the  homestead  of 
M cCall,  still  Ward,  and  the  complainant,  as  his  grantee,  would 
take  the  same  divested  of  said  supposed  lien. 

And  so  far  as  the  record  before  us  discloses  the  fiacts,  we 
feel  quite  clear  in  holding  that  complainant  and  his  grantee 
did  not  have  constructive  notice  of  this  judgment.  By  the 
code  of  1861,  it  was  provided  that  the  clerk  of  the  district 
court  should  keep  certain  books,  which,  together  with  the 
original  papers  in  the  causes  adjudicated  or  pending  therein, 
oonstituted  the  records.  Among  these  books  were  the  follow- 
ing: First,  a  book  containing  the  entries  of  the  proceedings  of 
the  court,  which  may  be  known  as  the  record-book,  and 
which  is  to  have  an  index  referring  to  each  proceeding  and 
each  cause,  under  the  name  of  the  parties,  both  plaintiff  and  de- 
fendant, and  under  the  name  of  each  person  named  in  either 
party;  second,  a  book  containing  an  abstract  of  the  judg- 
ments, having,  in  separate  and  appropriate  columns,  the  names 
of  the  parties,  the  date  of  the  judgments,  the  damages  re- 
covered, costs,  the  date  of  the  issuance  and  return  of  execu- 
tions, with  the  entry  of  satisfaction,  and  other  memoranda; 
which  book  may  be  known  as  the  "judgment  docket,"  and  is 
to  have  an  index  like  that  required  for  the  record-book:  Sees. 
144,146. 

To  enter  a  judgment  in  the  record-book,  and  carry  the 
same  forward  into  the  judgment  docket,  under  the  title  of 
A  By.  C  Det  oZ.,  without  an  index  referring  to  each  of  the 
parties  named  as  defendants,  would  not  operate  as  notice  to 
third  persons,  of  who  were  included  therein  as  such  defend- 
ants. Conceding  that  without  the  index  such  an  entry  would 
be  good  as  to  the  property  of  C  D  (or  in  this  case  Hayden). 
it  would  by  no  means  follow  that  it  would  have  the  same  effect 
as  to  his  co-defendants.  The  language  of  the  statute  is  ex- 
-plicit,  that  the  index  must  refer  to  all  the  parties,  under  the 
name  of  each  person  named  as  plaintiff  or  defendant.  The 
•everal  provisions  of  our  statute  regulating  the  regisiry  of 
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deeds  and  the  entry  of  judgments,  the  whole  theory  of  our 
legislation  upon  the  subject  of  constructive  notice  by  matters  of 
record,  forbid  that  a  judgment  entered  as  this  one  was,  without 
indexing,  should  affect  strangers,  with  knowledge  of  who  wore 
included  in  an  affix  so  general  and  indefinite. 

Other  questions  of  minor  importance  have  been  discussed 
by  counsel,  but  the  foregoing  constitute  the  body  of  the  case. 
None  of  the  other  equities  urged  would  avail  to  grant  or  refuse 
the  relief  asked. 

If  the  facts  are  as  we  have  supposed,  the  injunction  should 
have  been  made  perpetual.  As  the  case  is  before  us,  however, 
upon  the  pleadings  alone,  which  give  but  a  very  indefinite 
idea  of  the  true  or  actual  claims  of  the  respective  parties,  we 
shall  remand  it,  with  leave  to  plead  anew,  or  to  take  such 
other  steps  as  may  lead  to  a  complete  adjustment  of  the 
rights  of  the  respective  parties,  not  inconsistent  with  this 
opinion 


Judgment  Libn,  wmfriuui  Attaches  to  Homestead:  See  ffoyt  v.  Bowe, 
82  AnL  Deo.  705^  and  note;  Fola(m  t.  CarU,  80  Id.  429;  TOhtBon  v.  MWard, 
82  Id.  112. 

ImPEBIECT  ElTTBT  OF  NaMBS  IS  JCDOMBHT  DOCKET  AS  NOTIGB  OT  JUDO- 

MEKT:  See  note  to  Schooler  v.  Asiierst,  13  Am.  Dee.  233;  Myer  y.  FefftOy^  80 
Id.  534;  HeU  and  Lauer*$  Appeal^  80  Id.  690.  The  principal  case  was  ap- 
proved but  diatinguiBhed  in  Foreman  v.  Iltglvatm^  35  Iowa,  384,  in  holding 
that  where  land  ia  sold  in  one  county  under  execution  on  a  judgment  rendered 
in  another  county,  the  recording  of  the  aheriff's  deed  will  <^enite  aa  con- 
structive notice,  although  no  traosoript  of  the  judgment  waa  filed  in  the 
county  where  the  land  lay  and  the  eale  occurred;  and  see  McCHmde  ▼.  BdgtU^ 
89  Id.  423. 

The  PBDfcxPAL  oasb  is  ctted  in  Reeoee  ▼.  8d)em,  16  Iowa»  237,  S.  0.,  po$t^ 
p.  613,  to  the  point  that  the  whole  current  of  judicial  deciaionw  in  Iowa  has 
ever  and  moat  wisely  been  against  secret  oonatruotiTe  lisDi^  eepecially  iHieii 
tbasa  an  set  up  agaiiift  pnrchaaenk 
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116  lOWA,  68.1 
POBOHISIE  OV  POBTIOir  OV  MORTGAGED  FEXKISES  OAVEOT  BbDSIM  witkoilt 

paying  the  whole  mortgage  debt 

BUBSBQUElVT  PUBCHASERS  AND  ENCITMBBAirOBSS  ABB  PBOPEB  BUT  HOT  NbcES- 

EABT  Pabties  in  foreclosure  pixKseedings. 
Fqebolosueb  Sale  la  not  Invalid  because  Premises  webb  not  Sold  » 
PABOELi^  acooirding  to  subdivisions  made  after  the  execution  of  the  mortp> 
gaga. 
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Action  to  set  aside  a  deed  aod  to  redeem*  In  July,  185i), 
the  defendants,  Beal  and  Hjatt,  sold  to  one  Gray  thirty-six 
acres  of  land,  each  of  the  defendants  taking  back  a  mortgage 
upon  one  undivided  half  of  the  land,  to  secure  payment  of  the 
porchase-money.  Gray  afterwards  diecff  and  his  interest  was 
taransfezred  to  one  Benton.  Benton  laid  off  the  land  into  town 
lots,  as  an  addition  to  the  dty  of  Coandl  Bln£b,  and  lots  1,  2, 
and  3,  in  block  12,  were  sold  to  one  Andrews.  The  complain- 
ant, in  April,  1860,  obtained  a  quitclaim  deed  of  these  lots 
from  one  to  whom  they  were  sold  at  a  sheriff's  sale,  in  enfor- 
cing a  mechanic's  lien.  In  December,  1860,  the  defiandants 
fbirecloeed  their  mortgages,  and  the  entire  mortgaged  premises 
were  sold,  and  purchased  by  the  defendants.  The  complain- 
ant seeks  to  have  the  sheriff's  deed  to  the  defendants  set 
aside,  and  to  redeem  lots  1,  2,  and  8  by  paying  a  proper  pro- 
portioD  of  the  mortgage  debt,  claiming  that  the  sale  of  the 
mortgaged  premises  was  invalid  because  not  made  in  parcels, 
and  because  the  complainant  was  not  made  a  party  to  the 
faredosure  proceedings.  The  court,  at  the  hearing,  granted 
the  relief  prayed  for,  and  the  defendants  appeaL 

Larimer y  for  the  appellants. 

Frami  StreO^  for  the  appellee* 

Bf  Courts  Lows,  J.  The  case,  as  made  by  the  bill  and 
aoawen,  is  not  varied  by  the  evidence  taken  and  submitted. 
The  bill  is  without  equity,  and  should  have  been  dismissed. 

H  in  equity,  the  jdaintiff  has  the  right  to  redeem  lots  1,  2, 
and  8,  under  the  circumstances  stated  in  the  bill,  by  paying 
flie  proportional  value  which  they  bear  to  the  whole  mortgaged 
premises,  still  it  does  not  appear  from  the  face  of  the  bill,  or 
the  evidence,  that  he  offered  to  do  so,  or  that  he  is  ready  or 
willing  to  do  so  now,  except  from  the  vaguest  implication. 
'  But  it  may  be  remarked,  as  a  matter  of  law  and  equity,  that 

i  he  possessed  no  such  right;  nor  were  the  defendants  bound  to 

aooept  money  for  a  partial  redemption  had  it  been  tendered. 

The  doctrine  upon  the  subject  will  be  foimd  settled  against 
the  plaintiff's  pretended  claim,  in  1  Hilliard  on  Mortgages,  c. 
16,  sees.  81  and  82;  also  in  the  case  of  Taylor  v.  Porter,  7  Mass. 
866;  CKbion  v.  Crehorey  5  Pick.  146;  Smith  v.  KeOey,  27  Me. 
237  [46  Am.  Dec.  696];  Johnson  v.  Candagtj  31  Id.  28.  The 
\  rule  seems  to  be  very  well  settled  that  a  purchaser  of  a  por- 

tion of  the  mortgaged  property  cannot  redeem  the  mortgage 
without  paying  the  whole  debt;  in  which  event,  it  may  be 


I 

i 


606  Stbbet  v.  Seal.  [IowSi 

Btated,  he  will  stand  in  the  place  of  the  parfy  whose  interest 
in  the  estate  he  discharges,  and  will  hold  it  till  the  others  in- 
terested with  him  pay  their  shares  of  the  debt  according  to  the 
proportional  yalne  of  the  respectiye  parties. 

But  the  plaintiff  fifrther  claims  this  right  of  a  partial  re- 
demption, upon  the  ground  that  the  judgment  of  foreclosure 
was  void  as  to  his  interest  in  the  mortgaged  premises,  because 
he  had  not  been  made  a  party  to  the  proceeding.  In  the  case 
of  Reimstreet  y.  Winniej  10  Iowa,  430,  we  held  just  to  the  re- 
verse of  this  proposition,  to  the  effect  that,  whilst  it  was  cei^ 
tainly  regular  and  good  practice  to  make  all  persons,  whether 
senior  or  junior  encumbrancers,  parties  in  a  foreclosure  pro- 
ceeding, for  reasons  therein  stated,  yet  that  it  was  not  indispen- 
sable, uid  would  not  vitiate  the  jxroceeding  if  it  was  not  done. 

The  property  mortgaged  was  a  single  tract  of  land  of  thirty* 
six  acres,  as  it  was  described  in  the  mortgage,  so  it  was  sold 
by  the  dieriff  under  the  foreclosure.  The  otrjeotion  that  it 
was  thus  sold  as  a  whole,  and  not  in  parcels,  according  to  its 
subdivisions,  cannot  avaU,  for  the  reason  that  the  mortgagees 
were  not  parties  to  the  subdivision  thereof  into  town  lots,  the 
same  having  been  done  by  third  parties,  long  after  the  execu- 
tion of  the  mortgage.  Besides,  it  is  not  pretended  that  the 
whole  mortgaged  property  is,  or  was,  worth  more  than  the 
debt,  00,  in  no  event,  was  the  plaintiff  prqudiced  thereby. 
An  order  will  be  entered  in  this  court,  dismissing  the  plain* 
tiff's  suit,  at  his  costs,  without  prejudice. 

Reversed. 


PUBOHASEB  OF  VOKnOK  OV  M0B»U01D  F^UDOBi  OAnOT  ^"*1f  wittMNll 

paying  the  whblo  mortgage  debt:  SnM  t.  JCbB^,  4S  Am.  Dm.  SOS;  W9od  r. 
OwMn,  77  Id.  260.  The  principal  oaae  is  cited  to  thiaelbct  inAoielatT. 
SabBn,  20 Iowa,  104;  Doa^faMv.  Bitl^  27  Id.  216;  bat  aee it distingiiiilied 
in  i>ttte  ▼.  Turner,  44  Id.  ff70,  where  a  part  of  the  Uad  had  been  aold  by 
the  mortgagee  to  other  pniehasan. 

SuBsaQunrr  Pubosabibs  ahd  BNouMBBAvcBRfl^  WHsrma  NsnwMisr  cm 
FaoPEB  Pabtib  m  Fobbolosubb  Suitb:  See  Whkmqf  ▼.  Hlggku^  70  Am.  Dee. 
748;  ChOdiy.Childs,  76  Id.  bl2;  Cfooden(no  t.  Bwer,  76  Id.  640;  Bogg9r.F(m^ 
kr,  7C  Id.  661;  San  Frandaeo  ▼.  LawUm,  70  Id.  186^  and  the  notea  thereto* 
Snbaeqnent  porchaaere  and  encombranoers  are  proper  bat  not  indispenaable 
parties  in  foredoeare  proceedings:  Shields  ▼.  Keife,  24  Iowa»  307;  iUofo  ▼. 
Bladt,  65  Id.  266.  A  decree  of  foreclosaro  and  sale  is  not  Toid,  therefore^ 
becanse  a  sabseqnent  purchaser  of  part  of  the  mortgaged  premises  was  not 
made  a  party:  Dcmgkm  v.  Biebop,  27  Id.  216.  Bat  sabseqaent  parehasers 
and  enoambianoer%  if  not  made  parties^  are  not  bound  by  the  fosMlioian: 
Omper  ▼.  Wktchmlm',  3»  M.  SOS.    The  prini^al  case  la  cited  to  te 
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IfoaoAOiD  Fbhosbs^  whut  sbould  bb  Sou)  zh  Paboklb:  Cfrapengether 
w.  F^fennrp,  74  Am.  Deo.  83^,  and  note;  OOuph  r.  amUh,  81  Id.  828;  La^ 
w.  mftom,  81  Id.  487. 


BusNAP  u  Cook. 


lie  Iowa,  Uk} 

BmAKD  un>  WnB  mm  Oookcuu  zv  Dkid  oe  Mobxoaai  of  Homnuo^ 

ia  otdar  that  H  nay  bava  any  Talidity,  uider  the  Iowa  Befiiioii  of  1880i 

lfwififniiiT>  Rnnr  n  SraoBiiDrm  to  That  ov  VnmoB  lor  hia  unpaid 


IfomoAon  OF  HomanAD  n  iror  Subbooaxid  ro  VnmoB'a  Bzobxb  as 
TO  PoBOSABB-iionnry  ao  that  tiie  mortgage  ia  Talid,  where^  after  the  por- 
cbaae  of  the  had  and  the  eopeetttSon  of  a  mortgage  thereon  to  the  Tondor 
to  aeooretiie  powlwiae  money,  and  the  nae  of  ^  land  aa  a  homestead, 
the  hnaband  beeame  bomd  ■•  aoraty  lor  another,  and  anboeqnently  aa- 
anned  paymant  of  the  debt  and  ezeoatad  tbamorly^Ba  of  the  homestead 
aloBO  to  aeoore  payment  tiwreof^  in  oonaiderBtion  of  reoeiving  n  credit  of 
a  like  amoont^  obtained  by  the  prinoipal  debtor  from  the  vendor,  on  the 


▼avMBli  IxFUHD  liiBr  loa  PoBOBAaa-wnnr  n  MaaaiD  oa  WAmm^  in 
gneral,  by  taking  a  morlf^{e  aa  seeorify. 

WOB   GABJIOT    BB   AfFBUTBD  BT   DbOBBB   ZB    PBOGBBDOni   TO  VOKMBdOtB 

MOBTOAOB  OH  HoiCBsnBAiv  to  whiflh  aho  waa  not  a  party. 

AonoN  to  foredoee  a  deed  of  truBt  The  oanee  was  xefened 
to  a  master  to  report  the  Uets.  On  May  21, 1855^  Sara  Leiand 
oonveyed  the  pfemises  in  qaeetion,  consisting  of  160  acres,  to 
Moses  V.  Butler,  who  executed  his  notes  to  Leiand  for  the 
price,  amoonting  to  two  thousand  fonr  hundred  dollars,  and 
secured  the  same  by  a  mortgage  on  the  premises,  made  by  him- 
self and  wife.  About  July  1, 1866,  Butler  and  his  wife  com- 
menced to  occupy  the  forty  acres  in  dispute  as  their  homestead. 
In  September  1866,  one  Levi  Leiand,  haying  applied  for  a 
divorce  from  his  wife,  Ann  Leiand,  was  obliged  to  secure  to 
her  the  sum  of  seven  hundred  dollars,  and  he  procured  Butler 
to  sign  notes  to  that  amount,  as  surety,  payable  to  her.  But- 
ler, afterwards  becoming  uneasy  with  reference  to  his  surety- 
ship, applied  to  Levi  Leiand  for  indenmity  against  loss, 
whereupon  Levi  Leiand  made  an  arrangement  with  Ezra  Le- 
iand, by  which  a  credit  of  seven  hundred  dollars  was  indorsed 
on  Butler's  notes  to  Bsra  Leiand,  and  Butler  assumed  the  pay- 
ment of  a  like  sum  to  Ann  Leiand,  who  surrendered  up  her 
old  notes,  paid  her  one  himdred  dollars,  and  gave  her  a  new 
fxyte  for  six  hundred  dollars,  securing  the  same  by  a  mortgage 
on  the  premises.    Butler's  wife  did  not  sign  the  mortgage^  Ana 
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Leland  Baying  at  the  time  that  she  was  willing  to  take  it  with* 
out  hiB  wife's  signing  it  Bntler  afterwards  paid  off  the  mort- 
gage to  Exra  Leland;  but  the  mortgage  to  Ann  Leland  was 
fineclosed,  and  the  defendant,  William  L.  Cook,  became  the 
owner  by  virtue  of  the  foreolosure  sale.  Mrs.  Butler  was  not 
made  a  pariy  to  this  foreclosure  proceeding.  On  December  19^ 
1859,  Cook  conyeyed  the  premises  by  deed  of  trust  to  one  Van 
Wyck,  to  secure  a  debt  due  to  the  complainant,  G.  C.  Bumapw 
Bumap  filed  a  petition  to  foreclose  his  trust  deed,  making 
Cook,  Butler,  and  Mrs.  Butler  defendants.  The  court  entered 
a  decree  of  foreclosure  as  to  the  120  acres,  but  dismissed  the 
petition  as  to  the  forty  acres,  on  the  ground  of  the  superiority 
of  the  homestead  right  therein  over  any  rights  possessed  by 
the  complainant.  The  complainant  appealed  ttam  the  latter 
portion  of  the  decree. 

Clarke  and  Davia^  for  the  appeUanL 
Rush  Clarkf  for  the  appellees. 

By  Court,  DzLLOH,  J.  By  recurring  to  the  foets  shore  foand, 
it  will  be  seen  that  Butler  and  wife  commenced  theocoapatioa 
of  the  forty  acres  in  dispute  as  their  homestead  about  July 
1, 1855,  and  some  months  antecedent  the  execution  of  what 
is  termed  the  Ann  Leland  mortgage.  It  will  also  be  seen  that 
the  plaintiff's  rights  depend  upon  those  of  Cook,  the  trustor  ii> 
the  deed  of  trust,  which  is  the  foundation  of  the  present  suit* 
Cook's  title  to  the  homestead  forfy,  is  derived  imder  and 
rests  upon  the  mortgage,  which  Butler  alone,  without  the  con* 
onrrenoe  of  his  wi&^  and  at  a  time  when  the  land  in  contro- 
versy  was  aotoally  oooapied  as  his  homestead,  esDscated  ta 
Ann  Leland.  By  the  express  provision  of  the  statute,  no  con- 
veyance of  the  homestead,  whether  by  deed  or  mortgage,  is  of 
any  validity  unless  the  husband  and  wife  concur  in  and  sign 
the  same:  Bevision,  sec.  2279;  Alley  v.  JSay,  9  Iowa,  609;  Yost 
V.  DewiuUf  9  Id.  60;  WiUiama  v.  SweUand,  10  Id.  61;  Lar$at^ 
V.  Reyndde^  18  Id.  679. 

It  is  plain,  therefore,  that  the  homestead  right,  as  to  the 
forty  acres  in  which  it  is  claimed,  was  in  no  wise  affected  b7 
the  Ann  Leland  mortgage,  unless  it  shall  be  found  that  the- 
debt  to  Ann  Leland  was  for  the  purchase*moneyf  or  if  not,, 
that  it  is  in  equity  to  be  considered  as  standing  in  the  place  of^ 
or  as  being  invested  with,  the  attributes  of  a  purchase-money 
debt  It  is  settled  that  the  homestead  right  is  subordinate  to 
the  ri|^  of  the  vendor  for  his  unpaid  purchase-money: 
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T.  Dyefy  14  Iowa,  488;  Cok  ▼.  QUO^  14  Id.  627;  1  Am.  Law 
Beg.,  N.  S.y  716,  and  caseB  dted. 

And  the  appellant's  coimsel,  in  the  yerj  thoroagh  and  oare- 
ftiHy  pfepared  aigoment  which  they  haTB  aabmitted,  place 
fhetr  daim  for  a  leyersal  of  the  decree,  00  £Eur  as  it  exempts 
the  homestead  forty  from  liability  to  the  plaintiff's  debt^  ex- 
piessly  on  the  groond  ^  that  the  Ann  Leland  mortgage  was 
far  a  portion  of  iStud  paxcfaase-money,  and  therefore  the  home* 
stead  ri|^t  oonid  not  aflbct  it"  Or  stated  in  other  terms, 
they  insist,  under  the  fscts  reported  by  the  referee,  that  Ann 
Leland,  by  virtue  of  her  mortgage^  was  the  equitable  assignee 
to  that  extent  of  Bsra  Leland,  the  vendor  of  Butler,  and  as 
saoh  assignee  she  ooght  to  stand  in  his  place  and  be  clothed 
with  all  his  rights.  In  support  of  this  position,  we  are  re- 
foned  to  Swfi  y.  Kram^rj  18  Cal.  626  [78  Am.  Dec.  608]; 
Can  y.  CaldweU,  10  Id.  886  [70  Am.  Dec.  740];  and  Lanm 
y.  Vance,  8  Id.  271  [68  Am.  Deo.  822].  As  these  cases  are 
relied  on  with  so  much  confidence  by  the  plaintiff,  it  is  proper 
briefly  to  notice  them.  8w^  y.  JTroemer,  tupra,  was  where  a 
prior  yalid  mortgage  existed  upon  the  premises,  at  and  before 
the  time  they  became  a  homestead,  and  where  a  new  mort- 
gage was  afterwards  executed  by  the  husband  alone,  to  a 
person  who  paid  off  the  first  mortgage  and  caused  it  to  be  re- 
leased, the  release  of  the  old  and  the  execution  of  the  new 
mortgage  being  on  the  same  day,  that  is,  being  oontempora* 
neous  acts,  and  it  was  held  that  such  new  mortgage,  being  in 
equity  treated  as  an  assignment  of  the  first  mortgage,  was 
yalid,  though  the  info  did  not  join  therein. 

In  Carr  y.  CcidwM,  10  Cal.  886  [70  Am.  Dec.  740],  above 
cited,  the  homestead  premises  were  about  to  be  sold  on  a  de- 
cree for  the  purchase-money,  whereupon  the  husband  borrowed 
of  a  third  person  (Carr)  money  to  satisfy  the  decree,  and 
which  was  actually  applied  for  that  purpose.  At  the  same 
time,  and  as  part  of  the  same  transaction,  the  husband  alone 
executed  a  mortgage  of  the  premises,  and  this  was  adjudged 
yalid.  Lanen  y.  VaneCy  8  Id.  271  [68  Am.  Dec.  822],  was  in 
substance  this:  The  husband,  who  resided  on  the  place  as  a 
tenant,  pnxohased  the  same,  and  to  enable  him  to  do  so  bor- 
rowed the  whole  purchase-money  firom  another  person,  and 
without  his  wife  joining,  executed  a  mortgage  to  seonre  the 
money  thus  borrowed,  simultaneously  with  his  receiyfng  a 
deed,  and  the  homestead  ri|^t  was  hdd  to  be  snboidinaAe  to 
tfie  rigjhts  of  the  mortgagee. 
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Now,  withofat  denying,  or  even  caUing  in  qnestiony  the  cor» 
rectness  of  these  decisions  upon  the  fisu^ts  of  the  respectiTe 
eases  in  which  they  were  made,  it  seems  to  ns  that  the  pres* 
ent  case  is,  in  several  important  respects,  clearly  distinguish* 
able  firom  them.  We  do  not  miderstand  those  cases  to  lay 
down  the  broad  and  nuqualified  proposition  that  a  man  wha 
advances  money  to  a  debtor  to  pay  off  a  prior  debt,  is,  irre> 
spective  of  the  intentions,  and  without  regard  to  the  equities 
of  the  parties,  entitied  to  all  the  rights  of  the  creditor  thus 
paid  off. 

For  example:  Would  a  person,  advancing  money  in  thi* 
state  upon  mortgage,  since  the  appraisement  law^  to  a  debtor, 
to  enable  him  to  pay  off  a  mortgage  made  before  that  law  wa» 
enacted,  be  entitled,  as  a  matter  of  legal  right,  to  claim  that^ 
as  the  mortgage  which  he  loaned  money  to  cancel  was  ex* 
empt  from  the  effect  of  that  statute,  that  therefore  his  mort* 
gage,  tiiough  made  since  the  passage  of  that  law,  would  like* 
wise  stand  free  from  its  operation?  As  a  rule,  this  queetioa 
would  have  to  be  negatively  answered.  In  applying  the  doc- 
trine of  subrogation,  equity  will  do  it  so  as  to  cany  out,  rather 
than  contravene,  the  actual  or  imputed  intentions  of  the  par-^ 
ties,  and  so  as  to  advance  substantial  justice.  In  the  case  at 
bar,  Bsra  Leland  held  the  notes  of  Butier  for  two  thousand 
four  hundred  dollars,  given  for  the  purchase  of  the  quarter- 
section  of  land.  While  he  so  held  them,  Butier  became  bound 
as  surety  for  one  Levi  Leland  to  Ann  Leland  for  seven  hun- 
dred dollars.  This  debt  to  Ann  arose  out  of  a  transaction 
wholly  independent  of  the  purchase  of  the  land.  The  liabil- 
ity of  Butier  to  both  Esra  Leland  and  Ann  Leland  co-existed 
for  some  time.  In  other  words,  Butier  became  bound  to  Ann 
Leland  as  surety  some  time  before  she  received  her  mortgage 
fitxm  him. 

In  this  respect  this  case  differs,  in  a  most  essential  particu- 
lar, from  the  California  oases  above  cited;  for  in  all  of  tho8» 
eases  it  is  a  foot  much  insisted  upon  in  the  opinions,  that  th* 
creation  of  one  liability  to  pay  the  other,  and  the  actual  pay- 
ment of  the  other,  were  ooncurrent  acts,  parts  of  one  and  ih» 
same  transaction,  It  does  not  appear,  except,  perhaps,  inftr> 
entially,  that  the  exeoutioQ  of  the  Ann  Leland  mortgage  bj 
Butler  was  even  simultaneous  with  his  assumption  of  Ui» 
debt  as  principal. 

The  foots  show  that  Butler,  becoming  uneaqr  with  leforence 
to  his  suretyship^  aiq[>lied  to  his  principal  (Levi  Leland)  for 
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indemnity;  and  thereupon  Levi  and  not  Ann  Leland  made  an 
arrangement  with  Esra,  by  which  he  indorsed  seven  hundred 
dollars  on  the  purchase-money  notes  of  Butler,  and  the  latter 
assumed  the  payment  of  a  like  amount  to  Ann;  and  to  secure 
her,  he  alone  executed  (she  being  "  willing  to  take  it  without 
his  wife's  signing  it")  the  mortgage  under  which  Cook  after- 
wards obtained  his  title.  It  does  not  appear  what  the  consid- 
eration was  which  passed  fix>m  Levi  to  Ezra  at  the  time  the 
latter  made  the  indorsement  of  seven  hundred  dollars,  nor  is  it 
perhaps  materiaL  How,  under  this  state  of  facts,  could  Ann 
daim  to  be  the  assignee  of  a  portion  of  the  purchase-money^ 
or  of  the  vendor's  rights?  What  were  Ezra's  rights  as  ven- 
dor? He  had  an  express  mortgage  for  the  whole  of  his  un- 
paid purehase^money ;  and  this  would  probably  be  held,  except 
in  very  special  ciroumstanoes,  to  merge  or  waive  an^implied 
Hen  which  he  would  otherwise  have:  LUUe  v*  Brownj  2  Leigh, 
868,  866;  Harria  v.  Harlan^  14  Ind.  489. 

The  taking  by  the  original  vendor,  or  by  one  standing  in  his 
place,  of  a  new  mortgage,  might  not  amount  to  a  waiver  of  the 
implied  lien,  if  there  existed  equitable  reasons  for  preserving  it, 
as  in  Boob  v.  Ewingj  17  Ohio,  600  [49  Am.  Dec.  478];  and  see 
JHUon  V.  Bj/mey  6  Gal.  466;  Barnes  v.  Oay,  7  Iowa,  26.  And 
yet,  even  the  vendor  himself  may  waive  his  right,  so  as  to 
leave  the  homestead  r^ht  paramount:  See  on  this  point,  Phelpi 
T.  Ccnover^  26  HI.  809;  Sugden  on  Vendors  and  Purchasers, 
e.18. 

No  hfcdB  are  shown  in  this  case  why  Ezra  Leland  should  not 
be  considered  as  having  waived  his  imjdied  lien  as  vendor  by 
accepting  a  mortgage  security. 

It  would  therefore  be  proper  to  conclude  that  Ezra  Leland 
had  the  precise  rights  which  his  express  mortgage  gave  him, 
DO  reasons  or  equity  being  shown  why  he  should  have  any 
ether  or  greater  rights. 

And  the  assignment  of  the  notes  secured  thereby  would  enti* 
tie  the  assignee  to  the  benefit  of  the  mortgage.  But  Ezra  made 
no  assignment  of  his  notes,  or  any  part  thereof.  If  he  had,  they 
would  probably  have  been  assigned  to  Levi,  with  whom  he  con- 
tracted, and  not  to  Ann  Leland,  with  whom  he  did  not  contract 
We  do  not  see  that  Ezra  did  anything  which,  by  any  fair  pro- 
cess of  reasoning,  can  be  construed  into  an  assignment  in  favor 
of  Ann.  Suppose  the  balance  of  his  debt  of  two  thousand  four 
hundred  dollars  had  never  been  paid,  can  it  be  maintained  tha*. 
Ann  Leland  would  be  entitled,  as  his  assignee,  to  have  her 
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seven-hnndied-doIlarB  share  in  the  security  of  the  first  mor^ 
gage?  We  think  not.  And  in  this  particnlar  the  case  is  differ^ 
ent  from  those  in  California.  Ezra  Leland  had  no  transaction 
with  Ann.  She  is  not  in  privity  with  him.  Her  debt  against 
Levi  had  in  its  inception  no  relation  whatever,  and  in  its  his- 
tory only  an  accidental  connection  with  the  purchase  of  the 
land  by  Butler  of  Ezra.  They  are  substantially  disconnected 
transactions.  Her  rights  were  intended  to  be  just  those  which 
her  express  mortgage  would  give  her.  Her  attention  seemed 
to  have  been  challenged  to  the  rights  of  Mrs.  Butler,  and  she 
was  willing  to,  and  in  fact  did,  take  a  mortgage  in  which  Mrs. 
Butler  did  not  join.  This  mortgage  was  valid  as  to  120  acreSi 
and  would  have  been  valid  as  to  the  remaining  forty,  had  it 
not  at  that  time,  and  for  some  months  before,  been  the  home- 
stead o^er  mortgagor  and  his  family. 

Her  debt  was  no  portion  of  the  purchase-money,  but  had 
an  entirely  different  origin.  She  was  not  the  assignee  of  the 
vendor  in  fiEtct,  nor  has  it  been  shown  that  she  has  any  claim 
to  be  so  considered  in  law  or  in  equity.  She  took  her  mortgage 
subject  to  the  unpaid  residue  of  the  first  mortgage,  and  sub- 
ject to  any  rights  of  Mrs.  Butler,  and  it  only  executes  the  in- 
tention of  all  parties  to  hold  that  it  shall  remain  subject  to 
those  rights. 

It  follows,  then,  that  the  mortgage  to  Ann  Leland  was,  as 
to  the  homestead  forty,  of  no  validity  whatever,  by  reason  of 
the  non-joinder  of  Mrs.  Butler. 

As  she  is  not  shown  to  have  been  a  party  to  its  subsequent 
foreclosure,  the  decree  and  sale  thereunder  were  inoperative 
as  to  her,  and  conveyed  no  title  to  the  homestead  premises  to 
Cook,  and  consequently  he  could  convey  none  to  the  plaintiff. 
Mrs.  Butler  cannot  be  affected  by  any  decree  to  which  she  was 
not  made  a  party:  Larson  v.  BeynoUta^  13  Iowa,  579;  Wisner  v. 
Farnham,  2  Mich.  472;  Rewdk  v.  Kramer,  8  CaL  66  [68  Aul 
Dec.  804];  Tadloeh  v.  Eecles,  20  Tex.  782  [78  Am.  Dec.  213]; 
1  Am.  Law  Beg.,  N.  S.,  710. 

The  decree  of  the  court  below  was  right,  and  it  is  therefore 
affirmed. 


Husband  and  WiFk  mrsr  CoNoim  nr  and  Sign  Dud  ob  Moxtqaob  ov 
HoKxarXAD:  Smiik  y.  ITtfliaiiMtm,  55  Am.  D«a  762;  Lee  ▼.  JCtnyabwry,  62  Id. 
646;  Poole  ▼.  Oerrard,  65  Id.  481,  and  note;  Toii  v.  DewmU,  66  Id.  92;  Stew- 
art ▼.  Madttjf,  67  Id.  609;  JRevaUs  t.  Kraemer,  68  Id.  904;  ZKdbofi  v.  Ckam^ 
71  Id.  382;  Brewer  v.  Wait.  76  Id.  76;  Bett  v.  AUen,  81  Id.  838;  /xxtm  t. 
JfaynoUi^  81  Id.  444;  and  aee  iStop  ▼.  BaU^  81  Id.  489. 
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HomniUB  Kana  n  Sobobbinatb  to  Tsat  ov  Vmixnt  foft  Pubghasb- 
MonTx  Ohri§tif  ▼.  Dyer,  81  Abl  Deo.  493;  and  aee  Laaten  ▼.  ranee,  68  Id 
B22;  Gmtt.  CWMI;  70 Id.  740;  Swiftr.  Kraemer,  73  Id.  003. 

KoBvoAosB  OF  HomatiAi)^  whev  Sjsvbooased  to  Vdtdor's  RiaHni 
See  Lamn  t.  Fomx^  08  Am.  Dea  322;  Cbrr  y.  Cb2ii0efl;  70  Id.  740;  Swffi  ▼. 
Kraemert  78  Id.  603. 

Vxii]x»'b  Lmr  ioe  Puboeisi-mohxt,  wMi'mit  Waivid  bt  Takzro 
BKomiTT:  See  ifaiiJ||f  t.  Shmm,  62  Am.  Dec.  00,  a&d  note;  DSHfler  ¥• 
JflkMi;  77  Id.  00. 

Wzn  n  HOT  BouHD  bt  Dkbbi  nr  FoBMbOBUBa  PaoGBDoros  of  Hom- 
RBAD  to  wUflh  ebe  was  boI  a  party:  Memdk  r.  Kraemer^  68  Abl  Deo.  804| 
Tmttoekr.  Mdckt,  78 Id.  213^  216;  LammY.  lUgmokU,  81  Id.  444. 


Bbbves  V*  Sbbbbn. 

ri6  IOWA,  9M.J 
SXBODnOll  n  IiIBN  OFOB  CteAXZBU  OVLT  FBOM  AOFITAL  IjnfT. 

TkAxaAonoH  n  8al%  akj>  will  bb  Ufhbld^  if  hma/de,  as  agdnik  tho 
Tondor^a  erediton»  althongh  it  waa  agreed  that  i^  when  tho  gooda  watt 
■old  by  the  Tendeei»  more  ■hoold  be  realiaed  than  the  prioe  paid  by  them, 
the  exeeMi  after  dednoting  the  ezpenaes  of  lale,  shoold  be  oredited  totlie 


PtBDOBlf'a  RnBT  n  SUFIBIOIE  to  IjBV  of  BxBOOTION  LbVXBD  UTOB  P1MI!F> 

bbtt  Plbdobd^  by  an  offioer  who  had  notice  of  tho  pledge^ 

Action  to  rooover  the  poBsession  of  goods.  The  canoe  was 
referred  to  a  referee.    The  lEacts  are  stated  in  the  opinion. 

0.  H.  Canklin^  for  the  appellants. 

/.  C  TraeTy  for  the  appellees. 

By  Court,  Dillon,  J.  1.  The  real  parties  in  interosk  in  this 
contest  are  the  plaintiffs  and  Hughes,  Adams,  A  Ca,  whose 
execution  against  Kirkpatrick  and  Haworth,  the  defendant, 
fiebem,  as  sheriff,  levied  upon  the  goods  in  controversjc  The 
plaintiffs  certainly,  and  probably  Hughes,  Adams,  A  Ca,  were 
non-residents,  and  acted  through  their  agents  and  attorneys. 

Traer  &  Co.  acted  for  the  plaintiflb,  and  on  the  29ih  of 
March,  1862,  they  made,  as  agents  for  the  plaintiffs  (as  will 
be  more  fully  alluded  to  in  another  part  of  this  opinion),  the 
alleged  contract  with  Kirkpatrick  (the  successor  of  Kirkpat- 
rick and  Haworth),  for  the  purchase  of  the  goods  in  question. 

The  referee  finds,  as  a  fact,  that  the  execution  in  fevor  of 
Hughes,  Adams,  &  Co.  was  "in  the  defendant's  hands  for  ser- 
vice before  the  agreement  between  Traer  and  Kirkpatrick,  in 
regard  to  the  purchase  of  the  goods,  was  made.*'    But  the  said 

Am.  naa  Vol.  LXXXV- 
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writ  was  not  levied  iinta  nearly  a  moafh  after  the  said  agree- 
ment, Tix.»  not  till  April  24^  1862. 

The  referee  fnrther  finds  that  the  sale  was  free  of  fraud,  and 
also  that  "Traer  and  Eirkpatrick  both  had  knowledge  that 
the  execution  was  in  the  sheriff's  hands  for  service  at  the  time 
they  entered  into  the  agreement  afinesaid.''  The  defendant 
now  claims  that  the  execution,  though  not  levied,  was  a  lien 
upon  the  goods  and  chattels  of  the  debtor.  We  are  aware  ol 
no  decision  in  this  state  fixing  the  time  when  the  goods  of  an 
execution  defendant  are  bound,  whether  from  the  teste  of  the 
writ,  or  from  its  delivery  to  the  officer,  or  from  actual  levy 
only.  This  subject  is  now  settled  by  statute,  which  provides 
that  execution  shall  bind  only  from  the  time  of  levy:  Laws, 
1862,  p.  231.  This  act  was  not  in  force  at  the  date  of  the 
transaction  now  in  question,  and  hence  it  becomes  necessary 
to  state  what  the  law  was  before  the  act  was  passed. 

At  common  law,  the  writ  of  JL  fa.  bound  the  chattels  of  the 
defendant  from  its  teste:  8  Bouv.  Inst  573,  574;  Arch.  Civ. 
PL,  tit  Execution;  Lutterloh  v.  PoweU^  1  Hayw.  (N.  0.)  896; 
Sheppard  v.  CoUinSy  2  Id.  57;  8tamp$  v.  Irvine^  2  Hawks,  282; 
BecherdUe  v.  Arnold^  8  Id.  296. 

As  this  had  the  uiqust  effect  to  overreach  and  defiaat  sales 
made  even  before  the  writ  was  delivered  to  the  sheriff,  it  was 
remedied  by  the  statute  of  29  Charles  IL,  whioh  made  the 
writ  binding  from  the  time  of  its  delivery  to  the  sheriff  to  be 
executed.  We  have  very  few,  if  any,  decisions  as  to  what  the 
oommon  law  in  this  country  is,  because  the  subject  is,  in  most 
•f  the  states,  regulated  by  express  statute.  Thus,  in  New 
York,  the  statute  of  29  Charles  is  re-enaoted  expressly:  Bay 
v.  Birdseye^  6  Denio,  624;  see  also  Hotehhin  y.  JfcFicfor,  12 
Johns.  403.  So  in  Indiana:  PeU  v.  Swann^  7  Blackfl  601;  MeCaU 
T.  TrevQTj  4  Id.  496;  Wdfe  v.  Wo^fef  4  Ind.  266.  So  in  Illinois: 
Marshall  v.  OwMiingham^  18  BL  20;  Dodge  v.  Mael^  22  Id.  98. 
So  in  Kentucky:  Tahb  v.  HarrtSf  4  Bibb,  81;  Atherry  v.  Natand^ 
2  J.  J.  Marsh.  421.  So  in  Florida:  £om  v.  IPiZIiaiiif,  4  Fla.  126; 
and  Maryland:  FurUmg  v.  Edwards^  8  Md.  99;  and  Alabama: 
MeMahan  v.  Oreen^  12  Ala.  71  [46  Am.  Dec.  242];  Jordan  v. 
Mead,  12  Id.  247;  Andreee  y.  A>kr(t,  18  Id.  887.  In  Missouri, 
as  between  two  officers,  the  iBrst  levy  holds,  though  the  writ  was 
delivered  last:  Field  v.  MUbwrn,  9  Mo.  492.  In  Califiimia  and 
Ohio,  by  statute,  the  lien  is  from  levy  only.  In  North  Carolina, 
where  the  common  law,  as  a  body,  is  adopted,  the  lien  is  from 
the  teste:  Harding  v.  Spivey,  8  lied.  68,  and  oases  mpra;  and 
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Tennessee  follows  North  Carolina:  Union  Bank  v.  McChmg^ 
9  Hmnph.  91;  WelU  y.  Bagland,  1  Swan,  304. 

In  the  absttice  of  statute,  we  must  conclude  that  the  execu« 
ticm  is  a  lien  either  from  its  test,  as  at  common  law,  or  only 
from  actual  levy.  We  do  not  feel  bound  to  adopt  the  unrea- 
sonable and  unjust  rule  of  the  ancient  common  law,  so  ux^ust, 
Indeed,  that  it  had  to  be  remedied  by  statute. 

It  does  not  aooord  with  the  policy  of  our  laws,  nor  har- 
moniie  with  decisions  on  kindred  subjects.  The  whole  cur- 
rent of  judicial  deciBions  in  this  state,  has  ever,  and  we  think 
most  wisely,  been  against  secret  constructiye  liens,  especially 
when  these  are  set  up  against  purchasers:  Barney  v.  McCarty^ 
16  Iowa,  510;  Barney  y.  LUikj  15  Id.  527;  and  CumnUngd  y. 
Long,  16  Id.  41;  Jimes  y.  Peadeyj  3  Q.  Qreene,  62;  Qimble  y. 
AeUey^  12  Iowa,  27.  And  we  are  not  mistaken  in  saying 
that  tiie  professional  sentiment  in  this  state  has  always 
been  that  executions  were  not  liens  on  chattels  until  actual 
lery. 

This  was  the  ophiion  of  the  court  below,  and  in  this  respect 
thero  ia  no  error. 

2.  It  is  next  claimed  by  the  appellants  that  the  transaction 
under  whidi  the  plaintiffs  claim  did  not  amount  to  a  sale  of 
tbegoods. 

The  testimony  before  the  referee  was  not  before  the  district 
court  The  finding  of  the  referee,  that  there  was  a  sale,  is  ihere- 
fixre  condusiye  upon  this  point.  He  finds  that  Traer,  as  agent 
for  the  plaintifTsi  agreed  to  take  the  goods  in  question,  and 
credit  their  judgment  against  Kirkpatrick  and  Haworth  with 
1800  or  $350.  He  also  finds,  ^'  that  upon  the  completion  of 
such  agreement,  the  said  Traer  and  the  said  Kirkpatrick  £em- 
tened  up  the  storeroom,  locked  the  front  door  thereof^  and 
Kirkpatrick  passed  the  key  oyer  to  Traer,  as  the  agent  of  the 
plaintifib.''  ^  I  also  find  that  the  goods  were  worth  six  hun* 
dred  dollars.  That  there  was  a  further  agreement  between 
them,  that  if  the  gooda  should  sell  for  more  than  the  amount 
that  Traer  agreed  to  credit  on  the  plaintiffs^  judgment  after 
paying  the  expenses  of  sale,''  such  excess  was  also  to  be  cred- 


Taking  all  these  findings  together,  they  show  a  sale  of  the 
goods  for  $300  or  $360.  The  further  agreement,  that  if  when 
sold  more  should  be  realised,  that  this  excess,  after  deducting 
the  esqpenses  of  sale,  should  be  allowed  and  credited  to  Kirk- 
patriok  and  Haworth,  did  not  depriye  the  transaction  of 
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the  nature  and  qnality  of  a  Bale,  espedany  as  the  referee  baa 
found  that  there  was  no  fraud. 

To  a  bona  fide  arrangement  of  this  kmd,  we  can  see  no  ob- 
jection, nor  does  such  a  stipulation  tar  an  additional  contingent 
consideration  transmute  ex  neeeeaiUUe  a  sale  into  a  pledge  or 
mortgage. 

But  suppose  it  did,  the  referee  has  found  that  the  sheri£f 
^^  had  actual  knowledge  of  the  agreement  between  Traer  and 
Kirkpatrick,  at  the  time  he  made  the  levy  on  the  goods  in 
controversy.''  If  there  was  a  valid  pledge  of  these  goods  to 
the  plaintiffii,  and  the  defendant  had  notioe  of  this  before  he 
levied,  the  plainti£flEi,  under  our  statute,  and  decisions  under 
h,  would  have  the  better  right.  Notice  is  equivalent  to  re- 
cording, and  this,  whether  the  transaction  is  a  sale,  pledge,  or 
a  mortgage:  Revision,  sec.  2201;  McOavran  v.  Haupty  9  Iowa, 
82;  Crawford  v.  BwUm^  6  Id.  476;  MUler  v.  Bryan,  8  Id.  58; 
Kuhn  V.  Graves,  9  Id.  808;  WUhdmi  v.  Leonard,  18  Id.  830. 

The  statutes  of  other  states,  including  New  York,  are  differ* 
ent,  and  hence  the  case  of  Say  v.  Birdseye,  5  Denio,  619,  cited 
by  appellant's  counsel,  is  not  applicable  under  our  statute. 

Without  setting  forth  the  findings  of  the  referee,  or  the  cor- 
respondence between  the  plaintiff  and  Traer  A  Co.  in  extenso^ 
it  is  sufficient  to  state  that,  upon  a  careful  ezi^nination,  we 
are  unanimously  of  the  opinion  that  the  agents  had  authority 
to  make  the  contract  upon  which  the  plaintifb  base  tbeir  xi|^t 
to  maintain  the  present  action. 

Affirmed. 

ExBOunoir  n  Lnv  waxm  What  Ton:  8m  Jithmm  t.  Cfmkamt  tf 
Dec.  501,  note;  Davit  t.  OnoaU,  68  Id.  182.    A  JTiflpiMt  Ifan  4t«  Ml 
tooh  to  penonal  proparty.  in  lowti  until  aofcoal  Uifjt  LeAnp  v« 
Iowa,  48,  dtiBg  tho  prinoipttl  oma. 


BUBLL   V.   BUOKINOHAIL 

Lie  Iowa,  M.1 

PcntcHABB  OF  Fftommr  bt  Tnnnsi  ov  Omtui  qum  Tmm  u  aor  Tod 
BUT  VonuBLB;  althoogh  raoh  a  nia  wiU  not  only  bo  sol  addo  lor  fawd, 
but  upon  avery  tlight  ahowing  of  advaatigo  or  bad  l^llii  but  wfaon  it  fa 
clear  that  the  oestei  qui  tnui  intended  that  the  Uoetao  afaoQld  bay,  and 
there  ia  no  fraud,  oonoeahnenti  or  ad▼ant^p  taken  by  the  tmatee  ot 
information  acquired  by  him  aa  luoh,  the  pnwrhaw  will  be  upheld  and 
enforoed. 

IIajokitt  of  Babb  QaoBUM  of  Bqabd  of  Dibboiobs  mat  Bivd  OoagOBip 

TIOK. 


I 
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Amaauarm  EUui  bt  LraoLTsxr  TyxBsoR  of  All  hd  FsoFSBrr  n  Vjud^  if 
made  in  f^ood  futh,  and  for  a  yalnaUe  oonnderatioii,  withoat  any  con- 
tingent interest  remaining  in  him. 

Du«m»8  MAT  Mm  Valid  8alb  of  Rial  Eseati  of  OoKFOiuraoir  nndar 
a  general  power  to  make  oontraote. 

AcnoN  to  enjoin  a  sale  under  execution.  At  a  meeting  of 
the  board  of  directors  of  the  Lyons  Steam  Bfill  Mannfaoturing 
Companyi  on  February  27, 1868,  the  mill  property  of  the  cor- 
poration was  sold  to  its  presidenl^  Elijah  Buell,  in  considera- 
tion of  an  indebtedness  by  the  corporation  to  him  of  $7,647.76, 
for  money  adyanced  by  him  for  the  corporation  in  building 
the  mills,  and  an  agreement  by  him  to  pay  other  debts  of  the 
corporation,  amounting  to  $1,872.67,  which  he  afterwards  paid. 
Besides  this,  Buell  had  sold  land  to  the  corporation  for  $2,000, 
to  be  paid  for  in  stock,  which  had  not  been  paid  at  the  time. 
The  consideration  expressed  in  the  deed  was  $12,000.  The 
property  was  worth  at  the  time,  according  to  the  testimony  of 
Robert  Spear,  the  secretary,  between  $6,000  and  $6,000.  The 
directors  present  at  the  meeting  were  Elijah  Buell,  Robert 
Buell,  and  Robert  Spear,  constituting  a  bare  quorum  under  the 
by-laws,  but  being  the  only  stockholders  at  the  time.  Buell 
afterwards  sold  the  property  to  the  plaintiff.  In  March,  1860, 
the  defendants,  who  were  general  creditors  of  the  corporation 
at  the  time  of  the  transfer  to  Buell,  recovered  a  judgment 
against  the  corporation,  and  levied  an  execution  on  the  mill 
property.  The  plaintiff  sought  to  enjoin  the  sale,  and  at  the 
trial  obtained  a  perpetual  injunction.  The  defendants  ap- 
pealed. 

A.  R.  Cottofif  for  the  appellants. 
OrwfU  and  SmUhj  for  the  appellee. 

By  Court,  Cole,  J.  1.  There  is  no  showing  of  any  actual  fraud 
on  the  part  of  Elijah  Buell,  in  his  purchase  of  the  property  from 
the  board  of  directors.  His  position,  as  one  of  the  board,  was 
that  of  a  trustee  or  guardian  of  the  rights  and  interests  of  the 
stockholders  in  the  corporation,  and  his  purchase,  while  oc- 
cupying that  relation,  cannot  be  regarded  in  a  more  unfavor- 
able light  than  a  purchase  by  a  trustee  of  the  property  of  his 
cestui  que  trust.  The  rule  is  well  settled,  that  a  purchase  of 
property  by  a  trustee  of  his  cesiui  que  trust  is  not  void  in 
equity,  but  only  voidable  at  the  election  of  the  cestui  que  trusL 
A  court  of  equity  will  scrutinize  such  a  transaction  closely, 
and  will  not  only  set  it  aside  for  fraud,  but  will  do  so  upon 
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a  very  slight  showing  of  advantage  or  of  bad  faith.  But  when 
it  is  clear  that  the  cestui  qtte  trust  intended  that  the  trustee 
should  hajy  and  there  is  no  fraud,  no  conoeahnent^  and  no  ad- 
vantage taken  by  the  trustee  of  information  acquired  by  him 
as  such,  the  purchase  will  be  upheld  and  enforced. 

Li  this  case,  it  appears  that  El^ah  BueU  purchased  tho 
property  at  the  request  of  the  other  directors,  who,  together 
with  himself,  constituted  all  the  stockholders;  that  he  paid 
nearly,  or  quite,  twice  the  value  of  the  property,  and  although 
the  debt  due  him  was  considerably  more  than  the  real  value 
of  the  properfy,  yet  he  agreed  to,  and  did  pay,  for  the  cofpora- 
tion  near  two  thousand  dollars  more,  besides  surrendering  his 
daim  for  the  purchase  price  of  the  land  upon  which  the  mills 
were  erected.  In  view  of  the  focts,  then,  that  the  purchase 
made  by  Elqah  Buell  was  at  the  instance  of  the  cestui  que 
trusty  for  a  full  and  valuable  consideration,  and  without  any 
fhtud,  concealment,  or  advantage  taken  of  his  position,  such 
purchase  wlU  not  be  set  aside  on  account  of  his  position  as 
director  or  trustee. 

2.  A  ftarther  question  is,  however,  presented  in  this  case,  as 
to  the  power  of  a  bare  quorum  of  the  board  of  directors  to  mako 
a  sale  of  the  property  of  the  coiporation  to  one  of  their  number. 
Section  8  of  the  by-laws  of  the  corporation  provides  that  the 
president  and  any  two  of  the  directors  shall  form  aquorum  for 
th^  transaction  of  business,  and  that  a  less  number  may  ad- 
journ, etc  In  tliis  case,  although  the  requisite  number  of 
directors  was  present,  Elijah  Buell  was  disqualified  from  act- 
ing in  the  matter  of  the  sale  to  himself;  and  the  question  then 
is,  Can  a  nugoiity  of  the  quorum,  which  is  itself  but  a  bare 
minority,  do  a  binding  act?  Upon  this  point  Chancellor  Kent 
says:  '*  There  is  a  distinction  taken  between  a  corporate  act  to 
be  done  by  a  select  and  definite  body,  as  by  a  board  of  di- 
rectors, and  one  to  be  performed  by  the  constituent  members. 
In  the  latter  case,  a  nugority  of  those  who  appear  may  act; 
but  in  the  former,  a  majority  of  the  definite  body  must  be 
present,  and  then  a  majority  of  the  quorum  may  dedde'':  2 
Kent's  Com.  293.  Mr.  Dane  illustrates  the  same  rule  as  follows: 
''  If  the  charter  requires  twelve  common  councilmen  to  elect  or 
do  an  act,  seven  of  them,  at  least,  must  be  present,  though 
four  of  the  seven  may  give  the  vote,"  etc.:  6  Dane's  Abr.  160; 
see  also  Angell  and  Ames  on  Corporations,  sec.  571;  Cahill  v. 
Kalamazoo  MuL  Ins.  Co.^  2  Doug.  (Mich.)  124  [48  Am.  Deo. 
467];  SargsfU  r.Webster,  18  Met. 497  [46  Am.  Dec  748];  Inr^ 
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Unton  In$.  Oo^  22  Wend.  691;  Ex  parte  WtOeoeb^  7  Cow.  402 
[17  Am.  Deo.  625]. 

It  fidlowBy  then,  in  ihe  light  of  these  anthoritiefl,  that  since 
the  president  and  two  of  the  diiectors  constitnted  a  qnornm^  it 
was  competent  Ibr  two^  being  a  majority  of  that  quorum,  to 
bind  the  corporation;  and  if  two  were  able  to  act,  even  as 
against  the  opposing  vote  of  the  other,  they  could,  a  fortiori^ 
act  without  his  concurrence.  Again,  the  ordinary  duties  of 
the  president  are  to  preside,  determine  questions  of  order,  give 
the  casting  vote  in  case  of  a  tie,  etc.;  and  since  the  vote  of  the 
directors  was  unanimous,  there  was  no  occasion  or  opportunity 
for  the  president  to  cast  his  vote,  even  if  he  had  not  been  dis- 
qualified; and  the  contract  of  sale  was  made  by  just  as  many 
directors  as  was  required  by  the  by-laws,  or  as  it  was  possible 
to  have  in  the  corporation  as  constituted. 

8.  There  is  no  evidence  in  the  case  that  the  corporation  was 
Insolvent,  or  that  the  sale  to  El^ah  Buell  embraced  aU  its 
property;  but  if  such  fiicts  were  shown,  since  the  transaction 
was  an  absolute  sale  in  good  fSaith  for  a  valuable  consideration^ 
and  not  a  mortgage,  or  pledge,  or  assignment,  with  any  con- 
tingent interest  remaining  in  the  grantor,  it  cannot,  under  the 
former  decisions  of  this  court,  be  held  to  be  a  general  assign- 
ment, and  therefore  void:  Code  of  1851,  sec.  977;  Cawles  v. 
RieheUBy  1  Iowa,  682;  Fromme  v.  Jones^  18  Id.  474. 

'4.  The  objection  that  the  directors  had  no  authority  to  sell 
this  real  estate,  for  the  reason  that  the  power  to  sell  real  estate 
was  not  expressly  mentioned  in  the  articles  of  incorporation, 
is  not  well  founded.  The  law  under  which  this  corporation 
was  organized,  in  defining  the  powers  which  such  corporation 
should  possess,  expressly  confers  the  power  ''to  make  con- 
tracts, acquire  and  transfer  property,  possessing  the  same 
powers  in  such  respects  as  private  individuals  now  eigoy'': 
Code  of  ^851,  sec.  673.  Subdivision  6,  article  9,  of  the  by- 
laws, provides  '^that  said  corporation  is  hereby  empowered  to 
make  contracts,  purchase,  receive,  and  hold  such  real  estate 
as  may  be  necessary  and  convenient  in  accomplishing  the  ob- 
jects for  which  the  corporation  is  created.'' 

It  is  thought  that  the  grant  of  power  to  **  make  contracts  ** 
is  quite  broad  enough  to  give  the  authority  to  make  the  con« 
tract  of  sale  in  this  case. 

Dillon,  J.  The  purchase  of  the  mill  property  by  Elqah 
Buell  of  the  company  is  free  from  any  taint  of  actual  fraud. 
He  was  an  admitted  creditor  on  the  books  of  the  company  to 
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fhe  extent  of  $7|647.75.  Besides  this,  they  owed  him  for  debts 
oontracted  for  the  company  nearly  two  thousand  dollars  more; 
and  these  sums,  with  interest,  amounted,  at  the  date  of  the 
purchase,  to  about  twelve  thousand  dollars.  In  payment  of 
this,  he  received  the  deed  of  the  property  on  the  27th  of  Feb- 
ruary, 1868,  the  cash  value  of  which,  according  to  the  testi- 
mony of  Spear,  was  five  thousand  or  six  thousand  dollars. 

It  is  claimed  that  the  sale  of  the  property  to  Elijah  Buell 
was  invalid,  because  he  was  one  of  the  directors  who  made  the 
sale  and  authorized  the  execution  of  the  deed.  This  is  the 
great  and  only  question  in  the  case.  It  is  not  free  from  doubt, 
both  upon  reason  and  upon  authority.  I  proceed  to  state,  as 
concisely  as  may  be,  my  views  of  the  case.  At  the  time  of  the 
sale,  Fehruary  27, 1858,  the  defendants  were  general  creditors 
of  the  company,  but  had  no  judgment  The  whole  stock  of  the 
company  had  centered  in  and  was  owned  by  Elijah  Buell^ 
who  was  president,  and  Robert  Spear  and  Bobert  Buell,  who 
were  directors.  There  were  no  other  stockholders  and  no 
other  directors  in  existence. 

By  the  by-laws  it  was  provided  that  '*  the  president  and  any 
two  of  the  directors  shall  form  a  quorum  for  the  transaotioii 
of  business." 

The  board  of  directors,  then,  had  the  exclusive  power  to  man- 
age the  business  of  the  company.  In  such  cases,  the  sole  ii|^t 
is  in  the  directors,  and  not  in  the  stockholders  as  such:  Mc^ 
CtiUough  V.  Mos8f  6  Denio,  675. 

Certainly,  as  respects  stockholders,  and  perhaps  also  as  re> 
spects  creditors,  the  directors  (who  are  the  trustees  or  agents 
primarily  of  the  stockholders,  who  are  the  cegtvia  {ti«  trwi) 
can  make  no  valid  disposition  of  the  corporate  property,  ex- 
cept in  conformity  with  the  requisites  of  the  articles  of  incor- 
poration, the  by-laws,  and  the  general  laws  of  the  land:  Beatty 
V.  Marine  Ins.  Co.^  2  Johns.  109  [8  Am.  Dec.  401];  Hoyi  v. 
Thompson,  6  N.  Y.  820,  881. 

Three  constituted  a  quorunL  So  far,  all  is  clear.  Advan- 
cing in  the  argument,  the  first  proposition  I  lay  down  is,  that  a 
majority  of  the  quorum,  all  being  present,  have  the  power 
to  act,  and  to  decide  any  question  upon  which  they  can  act 
This  proposition  is  clear  upon  the  authorities.  Thus,  in 
Rex  V.  Monday^  Cowp.  538,  Lord  Mansfield,  G.  J.,  says: 
*'  When  the  assembly  are  duly  met,  I  take  it  to  be  clear  law  thai 
the  corporate  act  may  be  done  by  the  majority  of  those  who 
liave  once  regularly  constituted  the  meeting.^'    To  the 
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eflTect,  2  Kent's  Com.  298.  ^'A  majority  of  the  quoram  may 
decide  ":  Angell  and  Ames  on  Corporations,  see.  501;  Cahill  v. 
Kalamazoo  Mut,  Ins.  Co.,  2  Dong.  (Mich.)  124  [43  Am.  Dec. 
457];  Sargent  Y.Web^er,  18  Met  497  [46  Am.  Dec.  743];  In  re 
Union  Ine.  Co.j  22  Wend.  591;  Ex  parU  WiUcocks,  7  Cow.  402 
[17  Am.  Deo.  625];  Ex  parte  Eogere,  7  Id.  530,  note  a.  See 
also,  as  to  qnortims  and  majority  in  legislative  proceedings  on 
the  passage  of  laws,  Southwark  v.  Palmyra  R.  R.  Co.,  2  Mich. 
287;  SiaU  v.  McBride,  4  Ma  803  [29  Am.  Dec.  636];  Green  v. 
Weller,  82  Miss.  650;  People  v.  Auditor,  83  111.  99. 

Now,  if  the  act  done  was  not  invalid,  as  being  contrary  to 
the  objects  of  the  corporation  (a  question  which  will  be  alluded 
to  presently),  and  if,  as  against  the  defendants,  Elijah  Buell, 
the  purehaser,  is  to  be  counted  as  one  of  the  quorum,  then  it 
is  dear  that  the  sale  and  deed  to  him  are  legally  operative 
and  binding  upon  the  company,  and  upon  all  persons  whom- 
soever. This  makes  it  necessarry  to  discuss  the  nature  of  the 
relations  which  Buell  and  the  defendants  respectively  sus- 
tained to  ihe  corporation. 

In  one  respect  their  relations  were  common  and  identical; 
they  were  both  creditors.  Their  equitieSy  in  this  respect^  were 
equal  and  the  same. 

Being  an  officer  in  the  corporation  did  not  deprive  Buell  of 
the  right  to  enter  into  competition  with  oilier  creditors,  and 
run  a  race  of  vigilance  with  them,  availing  himself  in  the  con- 
test of  his  superior  knowledge,  and  of  the  advantages  of  his 
position  to  obtain  security  for  or  payment  of  his  debt  He 
has  an  advantage,  it  is  true,  but  it  is  one  which  results  from 
his  position,  and  which  is  known  to  every  person  who  deals 
with  and  extends  credit  to  a  corporation.  This  is  one  of  the 
causes  which  has  operated  to  bring  corporate  comi>anies  into 
discredit^  and  may  constitute  a  good  legislative  reason  for  giv- 
ing priority  to  outside  creditors.  But  the  legislature  must 
furnish  the  remedy.  That  the  act  of  Buell  was  not  legally  or 
constructively  fraudulent  in  consequence  of  his  being  an  ofi&cer 
or  member  of  the  corporation,  see  WhitweU  v.  Warner,  20  Vt. 
425,  444;  Angell  and  Ames  on  Corporations,  sec.  890;  Cordon 
V.  Preeton,  1  Watts,  885  [26  Am.  Dec.  75];  Sargent  v.  WebsUr, 
18  Met  497  [46  Am.  Dec.  743];  Railroad  Company  v.  Clog- 
horn,  1  Spears  Bq.  562. 

But  in  addition  to  being  a  creditor,  Buell  sustained  to  the 
company  the  relation  of  a  stockholder  and  director.  Sucb 
companies  are  essentially  partnerships,  except  in  form.    '^The 
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directors  are  the  tmstees  or  managing  partners,  and  the 
ftockholders  are  the  eMui  que  trwUj  and  have  a  joint  interest 
in  all  of  the  property  and  effects  of  the  corporation":  Per 
Walworth,  C,  in  Robimon  v.  Smithy  8  Paige,  222, 282  [24  Am. 
Dec.  212];  Cwmingham  v.  PeU,  6  Id.  607;  Slee  y.  Bloomy  19 
Johns.  479  [10  Am.  Dec.  273];  Hoyt  v.  Thompsony  5  N.  Y.  820. 

The  corporation  is  an  artificial  person,  owning  its  pioperty, 
and  necessarily  acting  by  its  agents;  and  these  agents  a/e  the 
directors. 

After  much  reflection,  it  seems  to  me  that  the  correct  view 
of  Buell's  i)06ition  is  this:  He  is  a  trustee,  and  the  beneficia- 
ries are  the  corporation,  or,  in  other  words,  the  stockholders; 
or,  what  is  in  essence  the  same,  he  is  an  agent  and  the  stock- 
holders the  principal. 

If  this  is  the  relation,  then  the  mlee  of  law  applicable  to 
purchasers  by  agents  and  trustees  apply  to  the  purchase  in 
question.  There  is  a  manifest  impropriety  in  allowing  the  same 
person  to  act  as  the  agent  of  the  seller  and  to  become  himself 
the  buyer.  There  may  be,in  all  such  cases,  a  conflict  between 
duty  and  interest  Acting  for  himself,  Buell's  interest  would 
be  to  obtain  payment  Acting  for  the  best  interests  of  the 
oorporation,  his  disinterested  and  unbiased  convictions  of 
duty  might  be  to  advise  against  a  sale  of  the  entire  property 
to  one  creditor,  or  against  any  sale  at  all.  It  is  in  view  of 
these  considerations  that  ^'  the  wise  policy  of  the  law  hath 
put  the  sting  of  a  disability  into  the  temptation,  as  a  defensive 
weapon  against  the  strength  of  the  danger  whioh  lies  in  the 
situation."  Even  these  principles  would  not,  in  my  judg- 
ment, apply  to  the  case  if  there  had  been  a  quorum  without 
Buell. 

Now,  the  purchase  of  property  by  an  agent  or  trustee,  or  by 
any  person  acting  in  a  fldudary  capacity,  is  not  void  obori^iiis 
and  absolutely.  It  is  voidable  only.  It  is  made  subject  to 
the  right  of  the  principal  or  beneficiary,  in  a  reasonable  time, 
to  say  that  he  is  not  satisfied  with  it  It  is  valid  in  equity  as 
well  as  law,  unless  the  parties  interested  repudiate  it,  or  com- 
plain of  it;  and  these  may  set  it  aside  without  showing  either 
firaud  ox  injury:  Bank  of  Old  Dominion  v.  Dubuque  eie.  JZ.  R. 
Co.y  8  Iowa,  277  [74  Am.  Dec.  802];  Davoue  r.Fanmngy  2 
Johns.  Ch.  252;  Boetwiek  v.  AtkinSy  8  N.  Y.  58, 60;  1  Parsons  on 
Contracts,  75,  76,  and  cases  in  note;  1  Lead.  Caa.  Eq.  167; 
MacOregor  v.  OardneVy  14  Iowa,  826,  886. 

As  the  principal  or  parties  interested  may  oonflim  the  aalsb 
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A  mere  stranger  cannot  make  the  objection  that  the  trustee 
was  the  purchaser,  or  that  the  sale  was  irregular.  The  remedy 
belongs  only  "  to  persons  who  had  an  interest  in  the  property 
before  the  sale,  and  no  other  person  can  apply  to  set  aside  the 
sale":  Hawley  v.  Cramer^  4  Cow.  717,  744;  Edmonson  Y.Welshj 
27  Ala.  678;  Foster  v.  OoreSj  5  Id.  428;  Hannah  v.  Carrington^ 
18  Ark.  86;  Herbert  y.  Hanriek^  16  Ala.  581;  Greenleaf  v.  Queens 
1  Pet  138;  HiUegaee  y.  BSUegan,  6  Pa.  St.  97;  Wightman  y. 
Doe,  24  Miss.  676. 

Adopting  this  as  the  true  yiew,  it  follows  that  Buell's  par- 
ticipation in  the  sale  and  purchase  of  the  property  did  not 
make  the  same  yoid.  The  utmost  effect  it  could  haye  would 
be  to  make  the  sale  yoidable  at  the  instance  of  any  person 
baying  an  interest  in  the  property  sold.  But  the  defendants 
being  at  that  time  general  creditm,  and  haying  no  interest  in 
or  lien  upon  the  properly,  and  there  being  no  actual  fraud, 
are  not  entitled  to  ayoid  the  sale  simply  on  the  groxmd  that 
Buell  was  one  of  the  three  directors  necessary  to  constitute  a 
quorum.  This,  in  my  judgment,  is  the  correct  yiew  to  be 
taken  of  the  case.  But  adjudged  cases  go  fbrther  (and  it  is 
possible  some  of  them  go  too  fur),  and  sustain  the  purchase  of 
Buell  on  broader  grounds.  I  will  refer  briefly  to  some  of 
them.  Thus,  it  is  held  that  if  three  persons  are  appointed  a 
committee  ^'to  finish  and  repair  a  school-house"  (Qeer  y. 
Sehod  Dietrictf  6  Vt.  76),  or  to  superintend  the  building  of  a 
church,  they  may  *^  as  effectually  bind  the  society  by  a  con- 
tract concluded  with  one  of  their  own  number  as  with  a 
atranger."  The  cases  were  confirmed  in  A9efvy.I>an&y  I7n*wr- 
eali$t  Society,  19  Id.  187,  where  the  court  say:  ^^  There  is,  per^ 
faaps,  some  incongruity  in  thus  allowing  a  person  to  act  in  a 
double  capacity,  as  an  agent  for  a  corporation  contracting  with 
himself.  But  whether  a  minority  or  the  whole  act,  the  party 
contracted  with,  as  well  as  any  other,  may  participate  in  the 
bargain.  Partiality  so  gross  as  to  amount  to  fraud  will,  when 
sustained,  defeat  the  contract"  In  these  cases,  the  court  held 
the  objection  not  good,  eyen  when  made  by  the  corporation. 
The  case  of  Hayward  y.  Pilgrim  Society^  21  Pick.  270,  shows 
that  where  the  trustees  are  creditors  of  the  society,  and  there* 
fore  interested,  they  may,  neyertheless,  yote  that  the  treasurer 
execute  a  note  to  them  for  the  amount,  and  it  is  yalid. 

In  Railroad  Co.  y.  Claghom^  1  Spears  Eq.  645,  662,  the 
-directors  in  a  corporation  indorsed  certain  notes,  and  then 
^oted  a  mortgage  on  the  property  of  the  ooiporatioii  to  indem- 
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nify  them;  and  no  actual  firaad  appearingi  this  was  adjudged 
valid  as  against  other  creditors,  and  of  course  as  against  tho 
corporation. 

The  court  say:  *^  There  is  nothing  in  law  or  equity  which 
forhids  the  directors  of  a  corporation  from  contracting  with  it."^ 

In  the  recent  case  of  City  of  St.  Lows  v.  Alexander^  23  Mo. 
483,  this  same  question  was  considered.  A  railroad  corpora- 
tion was  indehted  to  Page  and  Bacon.  Under  the  charter,  four 
directors  was  the  smallest  number  that  could  act.  Of  these 
four,  Bacon,  the  creditor,  was  one,  and  the  defendant,  Alexan- 
der, another.  A  note  of  over  one  and  a  half  million  dollars 
was  voted  to  Bacon,  to  be  secured  by  a  deed  of  trust  on-  tho 
company's  property,  making  Alexander  the  trustee.  The  bill 
was  filed  by  the  city,  as  a  stockholder.  Two  judges  only  ex* 
pressed  opinions,  Scott,  J.:  ^'  In  a  matter  of  so  great  amount,, 
the  law  does  not  aUow  a  man  to  judge  for  himself,  or  vote  him* 
self  a  trusteeship,  the  management  of  which  may  be  a  fortune."^ 
Ryland,  J.,  was  of  a  different  opinion.  He  referred  to  the  fact 
that  directors  were  frequently  large  creditors,  and  to  their 
practice  in  passing  on  their  claims  for  payment,  etc.,  he  adds: 
'*  The  right  of  a  director  to  vote  on  a  question  in  which  he  is- 
interested  would  seem  to  be  inseparable  from  the  doctrine  thai 
a  corporation  may  contract  with  him  ":  See  Angell  and  Amea 
on  Corporations,  sec.  233,  and  numerous  cases  cited.  ^*  I  can. 
see  no  reason  why  a  member  of  the  board  of  directors  might 
not  sit  in  the  board,  and  without  fraud,  in  co^junctioin  with 
others,  consent  to  an  order  securing  a  debt  already  due  Ima 
from  the  corporation":  Cily  of  St.  LouU  v.  AlexandeVj  23  Ma 
528;  see  Hartridge  v.  BoehoeUj  B.  M.  Charl.  260,  265;  and 
contra^  Van  Hook  ▼•  SomerviUe  Manvfactwring  Company^  6 
N.  J.  Eq.  137. 

Without  dwelling  further  upon  these  authorities,  (which  are 
the  principal  ones  on  both  sides  that  I  have  met  with,  directly 
bearing  on  the  subject),  I  conclude  that,  as  all  the  stockholders 
were  in  the  case  at  bar  represented  at  the  sale,  and  were  sat- 
isfied with  it,  as  it  is  not  fraudulent  in  fact,  and  as  the  defend* 
ants  were  not  interested  in  and  had  no  lien  on  the  property,, 
the  purchase  thereof  by  Buell  was  binding  upon  the  corpora- 
tion, and  is  valid  as  to  the  defendants. 

Nor  do  I  accede  to  the  correctness  of  another  of  the  defends 
ants'  propositions.  They  contend  that,  as  the  sale  to  Buell 
embraced  the  whole  property  of  the  company,  or  at  least  the- 
bulk  of  the  property,  it  amounted  to  an  assignment  £ar  th# 
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benefit  of  oreditora;  and  also,  that  Boch  a  sale  is  contrary  to 
and  would  defisat  tiie  objects  of  the  aaeociationy  and  therefore 
it  is  not  in  the  power  of  the  directors  to  make  it.  Now,  this 
oovpoiration  possessed  all  the  powers  of  a  private  person  in 
tegud  to  the  disposition  of  its  property:  Code  1851,  sec.  674. 
It  had  the  absolute  ju8  di8pan$nd%:  2  Kent's  Com.  281,  282; 
Angdl  and  Ames  on  GorporationSi  186. 

A  priyate  person  coold  make  a  transfer  of  all  its  property  in 
payment  of  one  creditor,  if  it  was  done  bona  fide:  Cowles  v. 
BUketUj  1  Iowa,  682. 

That  this  corporation  coold  do  likewise  thnmgh  the  agency 
of  its  directors,  that  such  a  diqposition  by  them  would  be 
binding,  and  would  not  have  the  effect  to  end  or  dissolve  the 
corporation,  is  clear  upon  the  authorities:  Town  v.  Bank  of 
Biver  Aum,  2  Doug.  (lOch.)  530;  Revere  v.  Boelon  Copper  Co.^ 
15  Pick.  851;  Boeion  OUm  Maimrfaetory  v.  Langdonj  24  Id.  49 
[86  Am.  Dec  292];  StaUY.  BankofMarylandj  6  OiU  &  J.  205 
[26  Am.  Dec.  561];  Union  Bank  ▼.  Jforris,  6  Id.  868;  CaUin 
V.  Eagle  Bank^  6  Conn.  288,  242;  Sargent  ▼.  Webeierj  18  Met. 
497  [46  Am.  Dec  748];  1  Am.  Lead.  Cas.  95,  and  other  cases 
there  cited;  Rueeell  v.  McLeUan^  14  Pick.  68. 

The  interesting  nature  of  the  question  above  discussed  is 
the  reason  why  I  have  examined  some  of  those  so  well  pre- 
sented in  the  opinion  of  Mr.  Justice  Cole,  which  has  just  been 
pronounced.  I  fdUy  concur  with  him  in  the  decision  of  those 
questions  which  are  not  referred  to  in  the  finegoing  opinion. 

Affirmed. 


Ck>RPOKAnoK*s  Tmonm,  wagmui  mat  bb  TumaumMS^  sr  Ddsoiossi 
Bee  note  to  Bodgm  t.  Jfm  Migkmd  Serem  Cx,  68  Am.  Dm.  MS;  ffqikum 
Sieam  CM  Co,  t.  Om/ieriamd  Coal  ete.  Ca.»  77  Id.  Sll;  and  Me  tha  ospaoity 
of  a  tnistM  genonUy  to  oontnot  with  hia  eeitoi  qm  tnuL'  ManhaU  w.  SU- 
pbmB,  47  Id.  601.  A  fidnciazy  ia  not  permitted  to  bay  the  trnat  property, 
exoept  when  there  ia  tiie  moat  abMlnte  good  faith  and  a  fnU  diadloenre  of  iH 
faota  and  oiroamataiioeay  and  aa  abaenM  of  aU  nndoe  inflnenne^  adTaatnge^ 
or  impositUm:  Neweomb  r,  BrookB,  16  W.  Va.  61,  dting  the  priaoqial  eaee. 

MAJCBinr  or  Qoobum  or  Boabd  or  DEBaorass  mat  Ban>  CoaroaAXKur: 
8m  Caka  ▼.  Kalanimoo  MuL  Im.  CSo.,  43  Am.  Deo.  4B7»  and  note  ooUeeting 
otiier  caaM;  SargetU  ▼.  W§b9ier,  46  Id.  743;  746. 

DxBVOB  MAT  Fbbtbb  Onb  Cbbdhob  to  Anothbb:  Swmiui'Me  ▼.  Horion, 
26  Am.  Deo.  242;  and  note  odIlMting  prior  oaaM;  Nkhn  ▼.  Jh^fht,  80  Id. 
868;  Jraftww  ▼.  BMcslb,  66  Id.  91;  AiyfeiiAiS  T.  Jtf^^^  The 

prineipal  oaM  ia  eited  in  Zofiqwiii  T.  ^fwoU;  10  Iow%  487,  to  the  point  thai 
an  abaolnte  oony^yanM  by  an  inaoltent  ooiporstionof  all  ifei  pnfMlj  in  pey« 
noni  ol  a  afai^  debt^  kaving  otheca  nnpaid,  ia  ralid. 
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Habvey  V.  Spaulding. 

pS  Iowa,  897.1 

Jmmtmn  Dmrm  ic4T  Bbdidi  at  Aht  Tm  wrrHnr  Ohx  Tkab 

Bzaoonrar  Sali^  vndor  Um  Iowa  Bencum  of  1800^  wliero,  after  a  Jndg^ 
BMiit  bMamo  a  Ikn  upon  tho  land,  and  before  the  land  wae  eold  under 
exeoation,  the  judgment  debtor  oonveyedit^  especially  if  his  deed  onntaina 
covenants  agyiiBt  eaonmbranoes  and  of  warranty. 

SxTiT  to  oompel  the  execution  of  a  eheriff's  deed.  A  judg* 
inent  was  recovered  against  the  defendant,  Spaulding,  who^ 
after  the  lien  had  attached  to  the  land  in  question,  conveyed 
the  land  to  one  Holland,  by  a  deed  containing  full  covenants 
against  encumbrances  and  of  warranty.  Execution  was  there- 
after issued  upon  the  judgment,  and  the  land  sold  by  tho 
sheriff  to  the  plaintifEl  Spaulding,  one  day  before  a  year  from 
the  day  of  sale  expired,  paid  into  the  hands  of  the  clerk  of  tho 
court  the  sum  necessary  to  redeem  the  land  from  the  sale. 
The  plaintiff  refiised  to  accept  the  redemption,  and  filed  this 
petition  to  oompel  the  sheriff  to  execute  a  deed  to  him.  The 
action  was  disxnissed,  and  the  plaintiff  appeals. 

John  L.  Harvey  f  £ar  the  appellant. 

Oooley  and  Etghmey^  tat  the  appellee. 


By  Court,  Dillon,  J.  The  plaintiff  contends  that  Spaulding, 
the  judgment  debtor,  had  no  right  to  redeem  from  the  sheriff 'a 
sale,  because,  befixre  the  sale,  he  had  parted  with  all  of  his  in- 
terest in  the  land,  and  because,  at  the  time  he  sought  to 
redeem,  he  had  no  interest  whatever  in  the  real  estate.  In 
other  words,  it  is  claimed  that  Spaulding  was  a  stranger  to  tho 
land,  and  therefisre  not  entiUed  to  redeem  from  the  sale  thereof 
under  the  judgment 

The  question  gives  us  no  trouble.  The  statute  expressly 
provides  that  the  judgment  debtor  '^nuqr  redeem  at  any  timo 
within  one  year  from  the  day  of  sale'':  Bevision,  sees.  88SS^ 
8342,8368. 

The  plaintiff  ingeniously  argues  that  after  the  sale  the  judg- 
ment ceased  to  be  a  debt  against  Spaulding,  and  that  tho 
plaintiff  in  execution  could  not  call  upon  him  to  pay  it  again, 
it  being  discharged.  The  argument  is  not  sound.  If  no  salo 
of  the  land  to  Holland  had  ever  been  made,  the  same  argu- 
ment could  be  used  against  the  right  of  Spaulding  to  redeem. 
In  the  latter  case  Spaulding  might  redeem  and  save  the  land». 
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In  the  case  at  bar  he  has  an  equal  intereet  in  making  the 
redemption,  and  thus  prevent  liability  on  his  covenants. 

It  is  also  argued  that  the  right  to  redeem  cannot  be  in  both 
Holland  and  Bpaulding,  and  that  the  conveyance  to  Holland 
operated  to  assign  Spaulding's  right  to  redeem.  This  argument 
is  also  untenable.  It  does  not  follow  that  the  right  of  redemp- 
tion cannot  be  in  both.  The  true  view  is  this:  Spaulding,  as 
the  judgment  debtor,  oertainly,  where  as  in  the  case  at  bar  he 
has  conveyed  with  covenants,  may,  as  such  debtor,  redeem. 

His  grantee,  by  virtue  of  his  conveyance,  has  such  an  in* 
tsrart  in  the  property  as  would  also  entitle  him  to  redeem. 

AiBnned* 


JuJMUUR  DmoB  MAT  Riium  iwni  Rxsoomni  flAU^  by  rtitoto,  al^ 
IhooghlM  has  owif  jwl  tha  laadi  OhmtaqmOoimiiif  Btrnkr.  JUtkif,  15  Am^ 
]>Mui47,SA0^«iiidiMto861}  sadliiignuitMiiuiyalMndMmi  ULi  SnkfM'Vi 
arfiWw,Wltfin^lHielwrii^  to  ^  principal  sissb 


Ballikgbb  V.  Tabbill 


piiowivin.] 

J^IMiMMT  BT  DOAVIff  Of  AOHOV  OT  WbXIB  OUBDUa  HeOOB  WIS 

finvBD^  Kinma  ov  Bats  BaqjoiuD  sr  Law  m  Bmwbwi%  boft  11 
aaDDfl4  ba  miaatianad  In  ft  floDttfcafal  nraoaadiBB. 
JuwiBBHT  DT  Favob  07  Sosji  Ft^mmii'  XAT  Bi  Sbt  an  AOASrai  JVB«* 
lOiiT  nr  Wbiob  Hb  n  Jam  BBiiiiBAaT^  under  tba  Iowa  Baviaifln  ol 
ISSOtwhkhahw^tea  an  dJatJDOtiooabetwagn  joint  and  joint  tad  aafi^ 


JinMBODR  fli  Oboo  nr  Aomaff  Wbub  Pasbhi  to  Asuubbs  Subjbov  va 
BQiuinH  ivUflh  oonld  be  aaaertad  against  it  in  fha  banda  of  tba  aarignor. 

AonoB  praying  a  right  of  setHxff.  The  plaintiff  Ballinger, 
obtained  a  joint  judgment  against  Tarbell  and  Robertson, 
while  Tarbell  afterwards  obtained  a  judgment  against  the 
plaintiff,  which  he  assigned  to  the  defendants,  Glaggett, 
Browne,  and  GlaggetL  Ezeoutions  were  issued  upon  both 
judgments,  and  a  levy  made  upon  the  plaintiff's  property;  but 
no  property  belonging  to  Tarbell  or  Robertson  could  be  found. 
The  sheriff  declined  to  set  off  one  execution  against  the  other, 
because  Tarbell  had  assigned  his  claim.  The  court  dismissed 
the  petition,  and  denied  the  right  of  set-off,  and  the  plaintiff 
appeals.    Further  facts  are  stated  in  the  opinion. 

jBonUfi  and  McOrary^  £ar  the  appellant 

GVbfon  Browne^  tor  Glaggett,  Browne,  and  GlaggetL 
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By  Court,  Dillon,  J.  1.  It  is  claimed  by  the  defendantSi 
Claggett,  Browne,  and  Glaggett,  that  the  judgment  of  the  plain- 
tiff against  Tarbell  and  Robertson  was  wholly  void  as  against 
Tarbell,  because  the  justice  of  the  peace  who  rendered  the 
same  had  no  jurisdiction  of  the  person  of  the  defendant,  Tar- 
bell; and  this  is  the  first  question  which  we  are  called  upon  to 
determine.  The  plaintiff's  action  against  Tarbell  and  Robert- 
son was  brought  before  H.  H.  Wilson,  a  justice  of  the  peace, 
and  the  return  day  was  fixed  by  the  justice  for  the  eleventh 
day  of  February,  1860.  The  original  papers  in  this  action 
were  not  before  the  court,  but  the  transcript  shows  that  the 
original  notice  was  served  by  the  constable  on  the  sixth  day  of 
February,  1860,  on  the  wife  of  Robertson;  and  as  to  Tar- 
bell, the  service,  as  recited  in  the  justice's  transcript,  was  as 
follows:  ^^On  the  seventh  day  of  February,  1860,  I,  H.  H. 
Wilson,  a  justice  of  the  peace,  served  the  said  notice  upon  John 
Tarbell,  by  reading  the  same  to  him  personally  in  the  city  of 
Keokuk,  who  confessed  judgment";  and  on  the  eleventh  day 
of  February,  1860,  the  justice  rendered  judgment  against  the 
defendants,  without  any  appearance  by  them.  That  this  ser- 
vice, as  to  Tarbell,  was  defective,  is  apparent,  because  the 
statute  requires  five  days'  notice,  and  here  were  only  four.  It 
may  also  be  defective,  because  served  by  the  justice  himself 
and  not  the  constable.  It  was  therefore  clearly  erroneous  in 
the  justice  to  have  rendered  judgment  against  Tarbell  on  this 
service.  It  would  have  been,  without  doubt,  reversed  on  writ 
of  error.  But  it  was  erroneous  simply,  and  not  void.  It  is 
not  a  case  where  there  is  no  service  at  all«  but  a  case  where 
there  was  a  defective  service.  The  justice  erred  in  deciding 
that  this  service  authorized  him  to  render  judgment  against 
Tarbell;  but  neither  Tarbell  nor  his  assignees  can  question  the 
validity  of  this  judgment,  or  claim  to  have  it  treated  as  void 
in  this  collateral  proceeding:  BomoU  v.  l9eUj  14  Iowa,  309; 
Cooper  V.  Sunderland^  3  Id.  114  [66  Am.  Dec.  52];  Morrow  v. 
Weed,  4  Id.  77  [66  Am.  Dec.  122];  Boker  v.  ChapUne,  12  Id. 
204. 

The  plaintiff's  judgment  against  Tarbell  was  therefore 
valid,  the  same  never  having  been  set  aside  or  reversed. 

2.  The  next  question  which  arises  is,  whether  the  plaintiff 
has  a  right,  legal  or  equitable,  to  have  his  judgment  ag^iust 
Tarbell  set  off  against  the  judgment  in  favor  of  Tarbell,  and  as- 
signed to  Claggett,  Browne,  and  Glaggett.  If  Tarbell  had  never 
made  the  assignment  to  C.  B.  &  C,  would  this  alleged  right 
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of  set-off  exist?  The  only  reason  whicli  could  be  urged 
against  it,  even  at  law,  would  be  that  the  plaintiff's  judg- 
ment was  a  joint  judgment  against  Tarbell  and  Robertson, 
while  the  judgment  against  the  plaintiff  was  in  favor  of  Tar- 
bell alone.  But  this  reason,  under  our  law,  as  it  now  stands, 
no  longer  exists.  The  Revisiony  which  was  in  force  when  the 
cause  was  tried  below,  abrogates  all  distinctions  between  joint 
and  joint  and  several  liabilities:  Sec.  2764;  and  see  also  sees. 
8328,  2880,  clause  6.  Under  these  various  provisions,  the 
plaintiff  (Ballinger),  when  Tarbell  brought  his  action  against 
him,  might  have  pleaded  in  set-off  his  prior  judgment  against 
Tarbell  and  Robertson.  We  say  he  might  have  done  so,  but 
be  was  not  bound  to  pursue  ttds  course;  and  his  failure  to 
pursue  it  would  not  defeat  the  right,  if  it  otherwise  existed,  to 
have  one  judgment  set-off  against  flie  other. 

We  conclude,  then,  that  the  plaintiff's  right  of  set-off  would 
exist  even  at  law  as  against  Tarbell,  and  the  insolvency  of  Tar- 
bell would  only  superadd  to  this  right  those  equitable  rights 
which  flow  from  the  debtor's  pecuniary  irresponsibility: 
Hurst  V.  SheeUj  14  Iowa,  322. 

The  next  step  in  our  inquiries  is,  whether  this  right  of  th6 
plaintiff  as  against  Tarbell  is  defeated  by  the  subsequent  ath 
aignment  by  the  latter  of  his  judgment  against  the  plaintiff 
to  Claggetty  Browne,  and  Claggett,  they  being  bona  fide  aa- 
ngnees. 

Tarbell  was  indebted  to  them  for  fees,  and  they  allege  in 
their  answer,  not  that  they  received  this  assignment  in  pay- 
ment for  services  rendered  in  obtaining  the  specific  judgment 
assigned  to  them,  though  this  might,  perhaps,  make  no  dif- 
ference, but  "  for  the  purpose  of  obtaining  something  on  their 
fees,  for  which  Tarbell  was  indebted  to  them/'  In  another 
portion  of  the  answer,  they  allege  that  '^  they  took  the  said 
assignment  without  any  fraud,  and  for  the  purpose  of  obtain- 
ing fees  from  said  Tarbell,"  but  it  is  not  alleged  that  those 
fees  were  due  on  account  of  the  judgment  of  which  they  re- 
ceived the  assignment.  It  is  admitted  that  the  plaintiff's 
judgment  was  rendered  prior  to  the  rendition  of  the  judgment 
against  him,  and  that  Claggett,  Browne,  and  Claggett  knew 
of  its  existence  at  the  time  they  received  their  transfer  from 
Tarbell. 

A  judgment  is  a  chose  in  action:  MeJUton  v.  Lovcy  13  IlL 
495  [54  Am.  Dec.  449],  and  cases  cited;  Wise  v.  Shepherdj  13 
Id.  41.    The  legislature  not  having  invested  judgments  with 
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the  qualities  which  attach  to  commercial  paper,  they  stand 
upon  the  footing  of  things  in  action.  Section  2760  of  the  Re* 
vision  of  1860,  expressly  declares,  that  '^  in  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  existing 
before  notice  of  the  assignment '^  See  also  sec.  2880,  cl.  ^ 
and  sec.  1796.  Since  the  decision  of  this  cause  by  the  district 
oourt,  the  rights  of  the  assignee  of  a  judgment  have  been  set- 
tled by  this  court  in  the  important  ease  of  BurtU  y.  Coot,  16 
Iowa,  194,  and  to  which,  and  the  authorities  there  cited,  we 
refer.  It  is  not  necessary  to  renew  or  enlarge  the  argument. 
It  must  be  admitted  that  there  are  dicta  to  the  effect,  and 
perhaps  decisionB  which  expressly  hold,  that  the  right  of 
equitable  set-off  is  defeated  by  a  boria  fide  assignment  of  one 
of  the  debts:  See  dictum  of  Judge  Stockton,  in  Davis  v.  MU- 
bumj  8  Id.  170,  upon  which  the  oourt  below  probably  acted. 
But  if  we  are  correct  in  the  views  above  expressed,  if  the 
plaintiff's  right  of  set-off  is,  under  our  statute,  a  legal  one,  it 
is  dear  that  this  legal  right  cannot  be  defeated  by  the  assign* 
ment  of  Tarbell. 

Under  the  statute  and  the  decision  of  Burtia  y.  Cook^  16 
Iowa,  194,  as  the  plaintiff's  right  was  available  as  against 
Tarbell,  so  it  is  equally  available  as  against  his  assignees. 

If  the  plaintiff  based  his  right  upon  some  equity  outside  of 
the  statute,  his  claim  might  be  met  by  some  countervailing 
equity  in  the  defendant;  and  the  fact  that  the  judgment  as- 
signed to  Claggett,  Browne,  and  Claggett  was  obtained  by  reason 
of  their  services,  might,  if  this  were  a  mere  contest  between 
equities,  be  sufficient  to  deny  relief.  But  not  so  when  the 
plaintiff  relies  upon  the  rights  which  the  statute  gives  him, 
and  when  the  statute  expressly  declares  that  the  assignee  takes 
subject  to  any  set-off  or  other  defense  existing  before  notice  o^ 
the  assignment.  It  is  the  opinion  of  this  court  that  the  decree 
below  dismissing  the  petition  was  erroneous,  and  the  same  is 
reversed,  and  the  cause  remanded,  with  directions  to  the  dis* 
trict  court  to  grant  the  relief  prayed  by  the  plaintiff. 

Decree  reversed. 


Judgment  Rendersd  om  Dsrsurivs  oa  iMFiavsor  Ssrvicb  la  mot  Voov 
but  voidable,  and  cannot  be  attacked  collaterally:  Xyon  v.  VanaUai35  Iowa» 
026;  MuaccUme  Town  Verem  ▼.  Fvnek  18  Id.  473;  Shm  v.  QtmUin,  90  Id.  OOi 
Dougherty  v.  McManus,  36  Id.  669;  BrnmeU  r.  Hetkeringion,  41  Id.  150;  Wood^ 
hury  V.  Magmre^  42  Id.  342;  Neimm  r,  Becker,  14  Kan.  610;  Muncejf  ▼.  Joeai^ 
74  Ind.  412;  and  see  KoekUr  t.  HUl,  60  Iowa»  664;  Freeman  on  Judgmenti» 


June,  1864.]  Vannice  v,  Bergen.  531 


126;  but  a  jadgment  without  notioe  ia  Toid,  and  not  simply  Yoidable: 
V.  Campbell,  20  Iowa,  81.  The  prinoipal  caae  is  oited  to  the  foregoing. 
That  a  judgment  cannot  be  impeached  collaterally  by  showing  a  want  of 
■ervioe  of  process,  see  Tarbox  v.  Hayea^  31  Am.  Dec  478^  and  note;  Bridg^' 
pari  Savings  Bank  ▼.  Eldredfft,  73  Id.  688;  and  see  Choper  v.  8widerland^  66 
Id.  52;  Morrow  v.  Weea,  66  Id.  122. 

JirBoxsim  AS  Sir-ofF:  See  />imoaii  ▼.  BbomtlodSf  13  Am.  Dec  728,  and 
mote  disonsBxng  the  subject;  Lee  ▼.  Lee,  76  Id.  681,  and  note  collecting  prior 
eaaaa.  The  principal  caae  is  cited  in  ffurtf  v.  Sheeit,  21  Iowa,  606^  to  the 
point  that  the  right  to  set  (^  one  judgment  agaiaat  another,  where  the  judg« 
ments  are  between  the  same  parties,  ia  not  aimply  equitaUe,  bot  a  matter  of 
legal  right;  and  aee  Sirumasn  v.  Bcibh,  37  Id.  318^ 

JuDOMBHT  n  Ghoob  ih  Aoiicni,  and  the  aufgnae  thereof  staada  in  the 
ahoea  of  tlie  aaaignor:  MeJiUon  ▼.  Laee,  64  Am.  Dec  449,  and  note;  (kiUe  ▼. 
Ookf  20  Iowa,  483.  The  xi^ta  of  the  aaiigneft  oaa  mount  no  higherthan  their 
aonroe:  Cfhapnwm  y.  Ooai§f  SB6  Id.  292;  and  1m  takaa  fha  judgment  aabject  ts 
the  equitiea  which  oonld  be  aaaerted  againat  it  in  the  faanda  of  the  aasignort 
HmtM  y.  Sheets.  21  Id.  607;  TyTm^  ▼.  SimeaH,  60  U.  211.  The  principal 
mm  la  cited  to  the  f oregobg  pointa.  See  further,  en  the  propoaition  that  tlia 
asaignee  of  a  thing  in  action  takea  it  anbject  to  equitiea^  Wanner  ▼.  fPMito> 
ker,  72  Am.  Deo.  65,  and  note  collecting  prior  eaaea;  Ajair  t.  Adattp  71  Id. 
779;  Bloomer  ▼.  Hendereonf  77  Id.  453;  OeniralBamkY.  Oopdrnd.  81  Id.  697| 
Tbrnne  t.  Skaemom,  81  Id.  632.  Bat  while  a  judgment  may  for  aome  pur- 
poaea  be  called  a  choae  in  action,  it  cannot  be  levied  upon  and  aoldi  Oebom 
T.  Ckmdf  28  Iowa,  108^  dting  the  principal  caae 

DiafiijiCfuiui  BxrwxBff  Joiht  jokd  Sitibal  fjAiiiTiiTm  n  ABOtiiiiHjyi  iv 
Iowa,  and  partiea  who  are  jointly  bound  on  an  obligation  may  be  aaed  aer* 
anlly:  Alremn  t.  iJeiKfrifl^  22  Iowa,  484;  Allen  r.  Maidoao,  40  ILiai^  Siimig 
T.  Zmermoe,  68  LL  61|  all  dting  the 
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Lie  idWA,  568^1 

MOBTOAOn^   LrSVCID  BT  ICOBIOAflOIE'B  FBAUSULUrr 

SuBBBVDBB  HOI  MoBioAOi^  MAT  Kbep  It  AuTi^  In  equity,  and  enforoa 
it,  aa  though  the  auxrender  had  not  been  made^  aa  againat  tiie  mortgagor, 
and  thoee  claiming  under  him,  who  do  not  part  with  oonaideration  upon 
the  faith  of  the  diacharge,  and  are  not  prejudiced  thereby. 

MBBQXB  DOia  MOT  OOCITB  WHXBB    MOBTQiCOBB    PUBGHASU  EQUITT  OW  Rb- 

DBMFTIOH,  if  it  ia  to  the  interest  of  the  mortgagee  to  keep  the  mortgage 
aliTc,  and  thia  can  be  done  without  prejvdice  to  the  righta  of  the  mort- 
gagor or  of  third  peraona. 

AcnoN  seeking  equitable  relief.  On  April  7, 1857,  Henry 
Vannice  and  his  son,  Albert  V.  Vannice,  loaned  the  defendant, 
Bergen,  two  thousand  dollars.  Bergen  executed  two  notes, 
each  for  one  thousand  dollars,  one  payable  to  the  father,  the 
other  to  the  son,  and  secured  the  same  by  a  mortgage,  which 
was  recorded  September  26,  1857.    On  February  19,  1859, 
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Greene,  Traer,  &  Co.,  obtained  a  judgment  by  confession 
against  Bergen  and  one  Chinn,  for  $667.24,  for  a  debt  con- 
tracted after  the  execution  of  the  mortgage.  In  February, 
1860,  Henry  Vannice  bought  the  note  held  by  hie  son,  and 
purchased  the  land  of  Bergen,  agreeing  to  receive  it  in  satis- 
faction of  the  mortgage  debt,  and  to  pay  in  addition  six  hun- 
dred dollars.  Bergen  accordingly  conveyed  the  land  to  Henry 
Vannice  by  a  deed  dated  March,  1860;  and  about  this  time, 
the  son  made  the  following  entry  on  the  margin  of  the  record 
of  the  mortgage:  ^*  Received  payment  in  full  satisfaction  of 
my  interest  in  the  within  mortgage.  A.  V.  Vannice."  At  the 
time  the  land  was  conveyed,  Bergen  represented  that  it  was 
unencumbered;  but  whether  Henry  Vannice  knew  of  the  judg- 
ment existing  against  Bergen  was  disputed  before  the  referee. 
On  April  7,  1860,  Greene,  Traer,  &  Co.  issued  an  execution  on 
their  judgment,  levied  upon  and  sold  the  land  conveyed  to 
Vannice,  and  afterwards  received  a  sheriff's  deed  therefor.  In 
December,  1860,  this  bill  was  filed,  praying  that  the  receipt  of 
satisfaction  entered  by  Albert  V.  Vannice  be  canceled;  that 
the  conveyance  made  by  Bergen  be  set  aside,  and  that  the 
plaintiffs  be  remitted  to  their  rights  under  the  original  mort- 
gage, and  that  the  same  be  foreclosed.  Bergen,  Chinn,  Greene, 
Traer,  &  Co.,  and  one  Webb,  who  was  also  a  judgment  cred- 
itor of  Bergen,  were  made  defendants.  Greene,  Traeri  A  Ca 
were  the  only  parties  who  answered.  The  bill  was  dismissed, 
and  the  plaintiffs  appealed. 

C  H,  Canklin,  for  the  appellants. 

/.  C.  Traer  J  and  L  M.  Preston  and  Sonj  for  the  appellees. 

By  Court,  Wbioht,  C.  J.  The  validity  of  the  judgment  under 
which  defendants  claim  is  not  a  subject  of  much,  if  any,  con- 
troversy in  the  present  proceeding;  and  as  that  is  substan- 
tially the  sole  question  in  another  case  now  before  us,  between 
these  parties,  we  need  not  at  this  time  give  it  any  attention. 

That  Bergen  represented  the  land  to  be  unencumbered  at 
the  time  he  conveyed  the  same  to  the  plaintiff,  Henry  Van- 
nice,  is  very  well  established.  Whether  said  purchaser  had 
actual  notice  of  defendant's  judgment  at  the  time,  is  a  ques- 
tion of  more  doubt.  The  finding  of  the  referee  on  this  subject 
is  not  so  clear  and  unequivocal  as  in  the  case  which  follows. 
True,  he  says  that  the  purchaser  was  told  by  Webb,  one  of 
the  judgment  creditors,  of  the  existence  and  approximate 
amount  of  defendant's  judgment,  before  the  conveyance.     But 
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in  another  part  of  his  finding,  he  admits  there  is  conflict  of 
testimony,  as  the  pmrchaser  denied  in  hiq  testimony,  in  the 
most  positive  terms,  any  such  conversation. 

This  being  an  equitable  proceeding,  we  hear  the  case  de  novOy 
and  hence  look  to  the  testimony  to  ascertain  the  truth  in  the 
premises,  and  especially  so  where  the  finding  is  to  some  extent 
equivocal,  and  counsel  seek  to  go  behind  it.  Looking,  then, 
At  all  the  testimony  and  circumstances,  we  unite  in  the  con- 
clusion that  actual  notice  is  not  established.  Webb  swears  to 
it,  we  admit.  Plaintifi^  as  positively  denies  it.  This  conflict 
may  be  reconciled  upon  the  hypothesis  that  plaintiff,  who  is 
shown  to  be  somewhat  deaf,  did  not  hear  all  that  was  said. 
The  other  assumption  would  lead  to  the  conclusion  that  plain- 
tiff had  sworn  falsely.  In  addition  to  this,  other  persons 
were  present,  with  reasonably  fair  opportunities  for  hearing 
the  conversation,  and  swear  that  they  heard  nothing  said 
about  this  judgment.  Take  the  further  fact  that  Bergen  was 
quite,  if  not  entirely,  insolvent;  that  plaintiff  paid  him  in 
property  and  money  a  sum  almost  equal  to  this  judgment, 
over  and  above  the  amount  due  on  his  mortgage,  the  improba- 
bility that  he  would  take  his  deed  and  part  with  his  means, 
with  actual  knowledge  of  this  encumbrance,  and  it  seems  to  us 
that  plaintiff's  theory  is  the  more  probable  and  reasonable. 

The  purchase  was  made,  then,  without  actual  knowledge  of 
the  existence  of  the  judgment.  Plaintiff  was  induced,  by  the 
misrepresentations  of  Bergen,  to  take  the  title,  and  relying 
thereon  he  agreed  to  surrender  his  mortgage.  And  yet,  by  a 
contract  thus  made,  as  between  them  he  is  not  bound,  but  he 
may  be  heard  in  equity  to  assert  his  lien,  and  will  be  allowed 
to  revive  or  keep  it  in  life  and  recover  thereon  as  though  the 
conveyance  had  not  been  made.  As  to  this  proposition  we 
suppose  there  is  no  controversy. 

The  question  still  remains,  however,  whether  plaintiffs  have 
a  right  to  treat  their  mortgage  as  unsatisfied,  and  to  insist 
upon  it  as  a  lien  paramount  to  that  of  defendant's  judgment. 
In  considering  this  question,  a  brief  reference  to  some  of  the 
facts  may  afford  us  assistance. 

It  will  be  remembered  that  plaintiffs  had  the  first  lien  upon 
this  land.  This  lien  never  has  been  satisfied  in  any  other 
way  than  by  the  conveyance  of  the  land  from  Bergen  to  them. 
Prior  to  this  conveyance,  and  while  the  mortgage  lien  was  in 
full  force,  defendants  recovered  their  judgment.  As  far  as 
material,  it  may  also  be  stated  that  the  debt  forming  the  basil 
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of  the  recovery  was  contracted  during  the  existence  of  said 
lien.  After  the  conveyance,  defendants  levied  upon  and  sold 
the  land,  but  advanced  no  money,  parted  with  no  right,  ex- 
cept such  as  resulted  from  the  satisfaction  of  their  judgment 
by  their  purchase  under  the  execution.  Bergen  was  quite,  if 
not  entirely,  insolvent  at  the  time  of  his  sale  to  Vannice;  or 
at  least  his  ability  to  pay  defendants'  demand  was  as  great 
afterwards  as  it  was  before.  Nor  does  it  appear  that  he  then 
had,  or  has  had  since,  any  property  from  which  defendants 
could  have  made  their  judgment,  or  which  has  been  lost  to 
them  by  the  act  of  plaintiffs,  in  oonneotion  with  this  land  and 
their  lien  thereon. 

Under  such  circumstances,  we  are  unanimously  of  the  opin* 
ion  that  plaintiffs'  mortgage  is  not  extingoished  as  against  the 
•aid  judgment  creditor,  so  far  as  it  covers  the  note  of  one  thou- 
sand dollars,  made  to  Henry  Vannice;  while  a  majority  of 
us  entertain  the  same  opinion  as  to  the  note  payable  to  tho 
son  Albert,  and  as  a  consequence,  that  the  court  below  erred 
in  oonfinning  the  report  of  the  referee,  recommending  the  dis- 
missal of  the  bill. 

As  between  plaintiffs  and  Bergen,  as  we  have  already  seen, 
there  would  be  no  question  as  to  their  equitable  right  to  insist 
upon  the  mortgage.  For,  assuming  that  they  received  a  deed 
for  the  property  with  the  understanding  and  upon  the  agree- 
ment that  the  mortgage  debt  was  to  be  satisfied,  yet  this  was 
based  upon  his  representation,  as  well  as  the  assurance  and 
covenants  of  his  deed,  that  the  property  was  unencumbered, 
and  therefore,  if  the  controversy  related  to  them  alone,  and  it 
was  necessary  to  the  protection  of  plaintiffs'  rights  that  the 
mortgage  should  be  kept  in  life,  equity  would  so  order,  and 
would  not  give  to  the  mortgagee  the  benefit  of  a  satisfaction 
procured  by  his  own  fraud  and  misrepresentations,  such  repre- 
tations  having  been  relied  upon,  and  with  apparent  reason, 
by  plaintiff.  Now,  is  there  any  good  equitable  grounds  for 
placing  the  present  appellees  {the  judgment  creditors)  in  any 
better  position? 

As  to  the  general  proposition,  that  if  the  mortgagee  pur>> 
chases  the  equity  of  redemption  from  the  mortgagor,  the  mort- 
gage, as  well  as  the  mortgage  debt,  is  extinguished,  there  is  of 
oomse  no  doubt.  For,  ordinarily  and  legally,  the  effect  of 
such  an  arrangement  is  to  vest  the  mortgagee  with  the  whole 
estate,  and  such  an  entire  interest  is  inconsistent  with  his 
claim  under  the  mortgage:  Wickersham  v.  Reeves^  1  Iowa,  413. 
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f  f,  however,  it  was  the  intention  to  keep  the  mortgage  aDve,  or 
if  it  is  to  the  interest  of  the  mortgagee,  and  it  can  be  done 
without  prejudice  to  the  rights  of  the  mortgagor  or  third  per- 
sons, the  doctrine  of  merger,  as  between  them,  will  not  apply. 
Ordinarily,  also,  nothing  but  payment  of  the  debt,  or  an  express 
release,  will  operate  to  discharge  or  satisfy  the  mortgage.  As 
long  as  there  remains  a  debt,  the  lien  continues.  And  when 
an  express  release,  or  full  and  unqualified  discharge  even,  has 
been  procured  by  fraud,  equity,  as  between  the  parties  to  the 
mortgage,  will  interpose  and  revive  it,  giving  it  full  validity 
from  the  date  of  the  original  lien:  Barnes  v.  Camael^  1  Barb. 
892;  1  Hilliard  on  Mortgages,  3Q7,  329. 

lliis  being  so,  we  are  not  aware  of  any  case  which  applies  a 
different  rule  to  a  mortgagee  who  purchases  the  equity  of  re- 
demption. Nor  is  there  any  reason  for  the  application  of  a 
different  rule. 

Then  advancing  one  step  further,  we  say  that  a  party  who 
has  not  advanced  any  money  upon  the  strength  of  such  sup- 
posed release  or  discharge,  who  is  not  placed  in  any  worse 
position  by  reason  of  his  reliance  upon  said  supposed  extin- 
guishment, or  who  does  not  show  that  an  equity  arises  in  his 
favor  by  such  advancement  or  reliance,  or  something  of  that 
character,  stands  in  no  better  position,  and  is  entitled  to  no 
greater  protection.  And  here  it  must  be  remembered  that 
such  third  party  is  not  to  be  affected  by  the  fraud  or  act  of  the 
immediate  parties,  of  which  he  had  no  actual  or  construct- 
ive notice.  Considered  in  this  light  alone,  the  party  claiming 
the  continued  existence  of  the  lien  could  not  necessarily  resist 
the  other  or  third  lien-holder.  But  the  proposition  is,  that  the 
right  of  the  mortgagee  to  recover  the  mortgage,  as  against 
the  mortgagor,  being  established,  the  same  right  exists  as 
against  third  persons  having  no  better  or  other  equities  than 
the  mortgagee;  and  this,  without  reference  to  the  question  of 
notice  of  the  fraud  or  misrepresentations,  which  induced  the 
actual  or  implied  discharge  or  release  of  the  lien. 

Now,  if  after  such  discharge,  without  notice  of  the  fraud, 
and  before  the  revival  of  the  encumbrance,  a  third  party  should 
part  with  his  money  upon  the  faith  of  such  discharge,  it  would 
be  manifestly  wrong  and  inequitable  to  permit  the  revived 
lien  to  be  asserted  as  against  such  intervening  rights.  Not  so, 
however,  when  the  rights  did  not  thus  intervene,  or  when  the 
party  has  sustained  no  loss  in  consequence  of  relying  upon  the 
eztingoishment  of  the  lien. 
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But  leaving  the  general  discussion,  and  coming  to  the  caae 
before  us  in  its  actual  facts,  we  find  that  the  respondents  were 
fiillj  as  able  to  collect  their  debt  from  Bergen  after  this  bill 
was  filed  as  before  the  conveyance  was  made  to  Vannice.  In 
other  words,  they  parted  with  no  liens  or  securities  from  their 
reliance  upon  the  satisfaction  of  the  mortgage  by  the  vesting 
of  the  legal  title  in  the  mortgagee;  there  was  no  change  of  the 
debtor's  property  to  their  prejudice,  or  otherwise;  they  made 
no  new  or  further  advancement;  their  judgment  was  simply  a 
lien  before  such  merger,  subject  to  the  prior  mortgage;  it  oc- 
cupies no  worse  position  now,  if  that  satisfaction  should  be  set 
aside.  If  the  claimed  merger  had  not  taken  place,  respond- 
ents would  have  been  compelled  to  pay  the  mortgage  debt 
before  they  could  have  obtained  a  good  title  to  the  land. 
Upon  what  principle  is  it  that  they  shall  be  in  a  better  posi- 
tion, or  that  they  have  a  more  favorable  standing  in  an 
equitable  forum,  because  the  mortgagee  has  bought  in  the 
mortgagor's  right  to  redeem?  And  especially  is  this  inquiry 
pertinent  when  it  is  remembered  that  it  is  manifestly  to  the 
interest  of  the  mortgagee  to  keep  his  lien  in  life,  and  that  if 
he  ever  intended  otherwise,  it  was  because  of  the  fraud  of  the 
mortgagor.  Not  only  so,  but  it  is  worthy  of  remark  that  re- 
spondents claim  an  interest  in  this  property,  not  under  the 
mortgage,  but  under  the  mortgagor,  or  in  his  equity  of  redemp- 
tion. This  right  intervenes  between  the  right  under  the  mort- 
gage and  the  equity.  If  the  two  rights  coalesce  or  merge, 
what  becomes  of  respondents'  judgment  lien?  When  does  it 
come  in?  Is  it  not  lost  in  the  union  of  the  other  two  rights? 
Or  if  not  thus  lost,  how  can  they  claim  that  the  union  gives 
them  a  greater  right  than  if  they  stood  separately?  And  in 
this  view  of  it,  is  it  not  essential  to  them  that  the  mortgage 
should  be  kept  on  foot  to  enable  them  to  enforce  their  legal  or 
equitable  rights?  Hwnt  v.  Huntj  14  Pick.  874  [26  Am.  Deo. 
400]. 

And  the  foregoing  views,  if  correct,  when  applied  to  the  note 
payable  to  Henry  Vannice,  it  seems  to  us  are  equally  applica- 
ble to  the  other.  It  will  be  perceived  at  a  glance,  that  the 
whole  reasoning  applies  with  equal  force  to  each.  The  case 
is  placed  upon  the  ground  that  in  equity  the  mortgage  should 
be  kept  in  life  as  to  Bergen,  and  that  respondents  are  in  no 
position  to  claim  any  greater  protection.  The  entry  on  the 
margin  of  the  record  by  Albert  V.  does  not  change  the  case. 
It  is  shown,  beyond  all  question,  that  he  was  not  paid  anj- 
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thing  bv  Bergen,  but  that  this  was  a  method  adopted  to  trans- 
fer or  release  his  interest  in  the  security  to  his  father.  If  the 
conveyance  to  the  father  by  Bergen,  under  the  circumstances, 
shall  not  have  the  efTect  of  giving  priority  to  respondents' 
judgment  over  the  mortgage,  we  cannot  see  why  this  '^receipt 
on  the  margin  of  the  record  "  can  equitably  aid  them.  If,  as 
to  them,  the  mortgage  was  satisfied,  and  they  can  claim  the 
benefit  of  the  satisfaction,  that  is  an  end  of  the  case, — the 
character  of  the  evidence  showing  that  satisfaction  being  quite 
immaterial. 

But  it  is  claimed  that  defendants  sold  the  land  under  their 
execution,  bought  it  in,  and  thus  satisfied  their  judgment  be- 
fore any  steps  were  taken  to  revive  this  mortgage.  And  here 
it  is  not  our  purpose  to  enter  upon  the  discussion  of  the  ques* 
tion,  whether  at  law  defendants  would  stand  in  the  attitude  of 
innocent  purchasers  without  notice.  The  point  is  one  upon 
which  the  authorities  differ,  and  some  of  which  will  be  found 
referred  to  in  Parker  v.  Pierce^  16  Iowa,  227.  This  is  an  equi« 
table  proceeding,  and  we  hold  that  defendants  are  to  be  affected 
by  the  equities  existing  between  plaintiffs  and  Bergen,  under 
the  i)eculiar  circumstances  of  the  case,  without  discussing  or 
determining  whether  a  plaintiff  purchasing  at  sheriff's  sale  the 
property  of  his  debtor,  is,  as  a  legal  rule,  to  be  treated  like  any 
other  purchaser.  It  must  be  remembered  that  they  not  only  bid 
in  the  property  themselves,  that  they  paid  no  money,  but  that 
during  the  time  that  their  judgment  has  been  apparently 
satisfied,  they  have  lost  nothing,  for  their  debtor  has  been  in 
no  condition  to  pay.  They  could  have  made  nothing  by  exe* 
cution.  If  he  had  been  able  to  pay,  and  his  property  in  the 
mean  time  was  lost  to  them,  a  very  different  question  would 
arise.  But  if  plaintiffs'  right  to  priority  is  recognized,  defend- 
ants may  have  the  entry  of  satisfaction  on  their  judgment  set 
aside,  and  the  judgment  will  stand  unaffected  by  any  of  the 
proceedings  under  the  execution.  All  the  costs  made  by  said 
sale  plaintiffs  propose  to  and  should  pay,  with  interest.  Under 
such  circumstances,  we  do  not  believe  any  rule  or  principle  is 
violated  in  reviving  this  mortgage.  And  it  is  certainly  in- 
equitable to  give  defendants  a  priority  to  which  they  have  no 
pretense  of  right,  save  upon  the  technical  ground  that  plain- 
tiffs' debt  has  been  satisfied  by  their  purchase  of  the  equity  of 
redemption. 

The  decree  below  will  be  reversed,  and  the  cause  remanded, 
with  instructions  to  set  aside  the  conveyance  from  Bergen  to 
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Vannice,  in  accordance  with  the  prayer  of  the  bill;  to  asoertain 
the  amount  due  and  unpaid  on  the  mortgage  debt;  to  enter  a 
judgment  for  the  amount  thus  found,  with  an  order  of  foreclos- 
ure, and  that  respondents  be  required  to  pay  the  amount  thua 
found  to  be  due,  within  a  day  to  be  fixed  after  said  decree,  and 
in  defiEiult  thereof  that  execution  issue,  as  provided  by  law,  for 
the  collection  thereof.  Defendants  may,  at  their  option,  have 
an  order  setting  aside  the  entry  of  satisfaction  on  their  judg- 
ment,  and  reinstating  it  as  fully  as  if  no  sale  had  been  made 
under  said  execution.  Plaintiffs  are  required,  however,  to  pay 
to  defendants,  or  the  clerk  of  the  court  below,  for  their  uae,  all 
the  costs  of  said  sale,  including  fees  for  execution,  making  the 
aheriff 's  deed,  and  recording  the  same,  with  interest  thereon 
at  ten  per  cent  (they  so  offering  by  their  bill),  before  being 
entitled  to  the  decree  herein  contemplated.  And  the  court 
will  make  such  other  and  further  orders,  not  inconsistent  with 
this  opinion,  as  may  be  necessary  and  proper  under  the  caae 
made  to  settle  the  rights  of  thd  respective  parties. 
Reversed. 

Dillon,  J.,  delivered  a  dissenting  opinion. 
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Vagatbd  IK  EQurrr:  Poore  t.  Price,  27  Am.  Doc  682;  and  note.  Tb»  prinoi- 
pal  case  ia  followed  on  thia  potnt  in  LoomiB  t.  HMdtomt  18  Iow%  417;  and  aaa 
SkifT,  Cfro88,  21  Id.  461;  and  if  the  releaae  ia  procnied  by  the  fraud  of  the 
mortgagor,  anbaeqnent  attaching  creditora  obtain  no  better  righta  than  the 
mortgagor:  Hqfman  ▼.  WUMm,  68  Id.  614,  citing  the  principal  caae.  So^  if 
the  mortgage  ia  canceled  or  diachaxged  by  miatake,  it  may  be  decreed  to  be 
atiU  in  force:  Bmce  y.  Bmmey,  71  Am.  Dec.  789,  and  note;  Baania  t.  Vredamd, 
82  Id.  269,  and  note. 

Mkboxb,  wbxb  Oooubs  bt  Mobtoaoxb'b  Bbooiono  Owkxr  of  Equitt  Of 
BBDSKFnoN:  See  IlUUpcMgh  ▼.  MeBride,  34  Am.  Dec  860;  Dtmctm  t.  Drury, 
49  Id.  666,  and  notea  to  theae  caaea.  Aa  a  general  propoaition,  if  the  mort- 
gagee pnrchaaea  the  equity  of  redemption  from  the  mortgagor,  the  mortgage* 
aa  well  aa  the  mortgage  debt»  ia  extinguished:  ByingUm  ▼.  Fcmitain,  61  Iowa, 
615:  BoufUng  v.  Cook,  39  Id.  203;  but  a  merger  will  never  be  preaomed  against 
the  eqaitiea  of  the  partiea:  MtClaskey  ▼.  O'Brien,  16  W.  Va.  847;  and  a  mer- 
ger does  not  take  place  when  it  ia  the  intention  to  keep  the  mortgage  alive, 
or  when  it  ia  to  the  interest  of  the  mortgagee  to  keep  it  alive,  and  it  can  be 
done  withoat  prejudice  to  the  righta  of  the  mortgagor  or  third  peraona:  H<^' 
man  v.  WWi/dm,  68  Iowa»  614;  Denham  v.  Sanbeif,  38  Id.  271.  The  principal 
caae  is  cited  to  the  foregoing  propoeitiona.  Aa  to  merger  generally,  aee  Ladd 
r.Wiggin,  69  Am.  Dec  661;  Afoorev.  Lfux,1216L  629;  Pooir,  JTorKt,  74  Id. 
68;  Carnal  and  Pharo'a  Appeal,  78  Id.  376;  Corroff  v.  BaUanee,  79  Id.  864^ 
and  the  notea  thereto. 

Thb  pbihoipal  0A8B  IB  ALSO  oiTBD  in  Walker  v.  JSlsUm,  21  lowa^  631,  Wai^ 
ieiee  v.  Bank,  21  Id.  349,  BtUUrJleld  v.  WaUh,  21  Id.  9^,  100,  S.  a,  36  Id. 
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038,  to  the  point  that  a  judgment  creditor  purchasing  at  execution  sale 
will  be  protected  against  an  unrecorded  deed  or  mortgage,  or  outstanding 
eqfnities,  of  which  he  had  no  notice  at  the  time  of  his  purchase;  and  see  Logan 
▼.  Taylor,  20  Id.  300;  Laihrop  y.  Brown,  23  Id.  61;  hut  this  does  not  apply  to 
a  case  where  the  judgment  debtor  has  only  an  equity  in  the  land,  and  the 
purchaser  takes  with  full  knowledge  that  he  is  acquiring  thereby  only  such 
an  equity  as  the  debtor  has:  ChurekiU  ▼.  Morse,  23  Id.  233,  referring  to  the 
principal  case.  The  principal  case  is  further  cited  in  Shna  t.  Hammond,  33 
Id.  873,  to  the  point  that  the  lien  of  a  mortgage  attaches  when  the  mortgage 
is  dflliveredy  and  continues,  unless  released,  until  the  debt  Is  paid;  in  Clinton 
Co.  ▼.  Cox,  37  Id.  672,  to  substantially  the  same  effect;  in  HaUoway  y.  Plal- 
ner,  20  Id.  123,  to  the  point  that  the  Iowa  registry  law  does  not  protect  at- 
taching or  judgment  creditors  against  unrecorded  deeds  or  mortga^^es,  nor  in 
equity,  agafaist  such  instruments,  whether  recorded  or  not^  when  by  mistake 
tb^  describe  the  property  intended  to  be  oonyeyed  or  encumbered;  in  Hack' 
worth  y .  ZoUari,  30  Id.  436^  to  the  pcint  that  no  assignment  of  errors  is  neces- 
•aiy  on  appeal  in  an  equity  canse,  triable  by  the  first  method  of  equitable 
trials,  because  it  is  heard  de  now  in  the  supreme  court;  and  in  Fgfe  y.  Beers, 
18  Id.  11,  to  the  point  that  a  homestead  right  is  not  waiyed,  as  to  judgment 
eraditQff%  by  a  temponury  aheonee  from  the  honiestead* 
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Iatt  bt  Oouhooi  of  MuKxaiPiL  Cospoiution  of  Tax  iok  PATiim*  oi 
JuR  Dxm,  at  a  rate  not  exceeding  the  maximum  limit  of  its  power  d 
taxation,  is  not  discretionary,  so  that  they  may  refuse  to  leyy  such  tax 
for  the  payment  of  a  judgment  duly  rendered,  upon  which  execution  baa 
been  issoed  and  returned  nuUa  bona,  but  is  a  duty,  the  discharge  of  which 
may  be  enf oroed  by  mandanrnt. 

Obsdixob  of  HxmuapAL  Oobfoikatioh  AoQuntxa  Pbiobitt  otxb  Sxhplb 
OoMTBAior  Obxditobs,  by  demanding  payment,  and  upon  refusal  thereof, 
institating  proceedings  by  mandamue  to  compel  the  levy  of  a  tax  for  the 
payment  of  his  debt;  and  taxes  thus  assessed  should  be  set  aside  as  a 
special  fund  for  the  payment  of  snch  debt 

If  ScroLi  Lsyr  of  Tax  to  Pat  off  Judgmkit  will  not  raise  a  sufficient 
fond  therefor,  by  reason  of  the  limitatian  on  the  power  of  the  city  coun- 
cil to  tax  beyond  a  oertain  rate^  it  is  competent  for  a  courts  on  mando' 
nuu,  to  order  that  additional  leyies  be  made  from  year  to  year  until  the 
entire  indebtedness  is  dischaxged. 

Qbdke  of  Coubt  that  Muvigipal  OoBPORAnov  SHOULD  Lavr  Tax  at 
oertain  rate  not  exceeding  the  limit  of  its  power  of  taxation  to  pay  off 
a  judgment^  without  haying  before  it  data  of  the  taxable  property  of  the 
corporation,  if  erroneous  in  fixing  a  rate  which  would  produce  a  larger 
sum  than  would  be  necessary  to  discharge  the  debt,  would  be  merely 
error  without  prejudice  to  the  corporation,  and  a  leyy  of  a  less  rate  and 
Mtisfactian  of  the  judgment  would  be  a  substantial  compliance  with  the 
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640  Coy  v.  City  Council  of  Lyons.  [Iowa, 

its  payment  while  it  retains  ita  form  aa  a  rimple  debt,  unless  it  was  con- 
tracted under  a  law  or  Tote  authorizing  such  proceeding  to  enforce  its 
payment.  , 

It  is  Dutt  of  AuTHOBinss  ov  Mitvicipal  Oorfobation  to  Levy  and 
CohLEOt  Tax  within  the  limit  of  the  power  to  levy  taxes,  sufficient  for  the 
payment  of  a  debt  which  has  been  reduced  to  judgment,  and  which  can 
be  paid  in  no  other  way,  and  such  tax  should  be  set  apart  and  applied  to 
such  purpose  only. 

Bouims  Attaohdio  to  Debt  axe  Merged  nrro  JinxuiEirr  therefor,  and 
cannot  be  asserted  against  an  application  for  a  mandamma  to  enforce  the 
payment  of  the  same. 

Application  for  mandamus  to  compel  a  city  to  levy  and 
collect  a  tax  for  the  payment  of  petitioner's  judgment  against 
said  city. 

A.  R.  Cottony  for  the  appellant. 
EUis  Brothers^  for  the  appellee. 

By  Court,  Colb,  J.  On  the  final  hearing  of  the  oause,  the 
following  facts  were  admitted  by  the  parties:  1.  That  defend- 
ant is  an  incorporated  city,  with  mayor  and  council;  2.  That 
plaintiff  obtained  judgment  as  claimed;  8.  That  it  is  unpaid; 
4.  That  an  execution  was  duly  issued  and  returned  no  prop- 
erty; 5.  That  plaintiff  had  duly  demanded  payment,  and  also 
demanded  the  levy  and  collection  of  a  money  tax  suflicient  to 
pay  plaintiff's  claim;  6.  That  defendant  refused  to  pay  or 
leyy  the  tax,  and  also  refused  to  pay  a  part  in  city  orders,  but 
offered  to  pay  the  whole  in  city  orders;  7.  That  at  no  time 
since  the  judgment  had  there  been  money  in  the  city  treasury 
to  pay  it;  that  plaintiff  is  personally  interested,  is  damaged 
by  the  delay  in  payment,  and  that  the  city  council  alone  haya 
the  power  to  leyy  the  tax;  that  the  city  is  so  otherwise  in- 
debted  that  aU  the  ordinary  taxes  will  be  paid  in  city  orders; 
that  the  taxes  levied  will  only  pay  ordinary  expenses  and 
interest  on  city  debt;  8.  That  about  the  time  of  demand  by 
plaintiff  the  council  levied  a  tax  of  five  mills,  when,  by  the 
city  charter,  a  tax  of  ten  mills  could  be  levied;  9.  That  plain- 
tiff's debt  was  for  land  for  a  city  cemetery,  and  by  sale  of  lota 
it  could  be  ultimately  paid  without  levying  a  tax,  and  that 
plaintiff  had  received  the  proceeds  of  all  such  sales,  and  de- 
fendants are  willing  to  make  such  proceeds  a  special  fund  for 
plaintiff;  10.  That  the  city  had  possession  of  the  cemetery; 
and  11.  That  under  the  charter  it  is  discretionary  in  the  city 
council  to  levy  a  tax  not  exceeding  ten  mills  per  cent  on  the 
property  within  the  city  liable  to  taxation  for  state  and  county 
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purposeB,  besides  three  mills  for  road  purposes^  and  that  the 
city  council  have  annually  for  years  levied  a  tax  under  said 
law,  and  for  1862  they  levied  five  mills  on  the  dollar,  besides 
road  tax,  and  that  to  apply  such  tax  to  the  payment  of  plain- 
tiff's claim  would  deprive  the  city  of  the  means  of  dischargipg 
its  ordinary  functions. 

1.  The  first  error  assigned  is,  that  under  the  law  it  is  a  mat- 
ter of  discretion  with  the  council  to  determine  the  rate  of  tax 
within  the  maximum  limit,  and  the  court  cannot  control  this 
discretion;  nor  is  there  any  law  or  contract  making  it  the 
duty  of  the  council  to  levy  a  tax  expressly  to  pay  plaintiff's 
judgment. 

It  is  true,  as  a  general  rule,  and  is,  indeed,  universal,  that 
where  a  tribunal  is  clothed  with  discretion  as  to  a  particular 
matter,  a  court  can,  by  mandamus^  compel  the  tribunal  to  act, 
but  cannot  control  its  discretion  in  the  performance  of  that 
act  But  this  rule  is  limited  to  tribunals  having  a  purely  dis- 
eretionary  power  in  the  matter,  and  cannot  be  extended  to 
boards  or  persons  upon  whom  the  law  has  devolved  a  duty 
which  can  only  be  performed  by  the  exercise  of  discretion  in 
a  certain  manner.  Every  person  and  corporation  has  a  purely 
discretionary  power  over  his  and  its  own  property;  but  no  per 
■on  or  corporation  is  permitted,  under  the  law,  to  avoid  the 
payment  of  his  or  its  just  debts,  which  is  a  duty  devolved 
upon  them  by  the  law,  and  which  no  plea  of  discretionary 
power  can  defeat. 

Our  statute  very  clearly  recognizes  this  distinction  as  to  dis- 
cretionary power.  Section  8761  of  the  Revision  provides  that 
'Hhe  writ  of  mandamus  is  an  order  of  a  court  of  competent 
jurisdiction,  and  issues  from  the  district  court,  commanding 
an  inferior  tribunal,  corporation,  board,  or  person  to  do,  or  not 
to  do,  an  act,  the  performance  or  omission  of  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  sta- 
tion." Section  3763  then  further  provides  that  "where  a  discre* 
tion  is  left  to  an  inferior  tribunal,  the  writ  of  mandamus  can 
only  compel  it  to  act.  It  cannot  control  the  discretion  of  an 
inferior  tribunal." 

This  statute,  by  express  language,  limits  the  power  of  the 
court  in  controlling  discretion  to  "inferior  tribunals";  while 
the  former  section  gives  the  court  express  power  to  compel 
"  corporations,  boards,  and  persons  "  "  to  do  or  not  to  do "  a 
particular  act  enjoined  as  a  resulting  official  duty.  The  city 
council  of  Lyons  may  have  a  discretion  beyond  the  control  of 
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courtB  in  fixing  the  rate  of  lewy  tor  ordinary  city  purpoees;  but 
where  a  creditor  has  obtained  a  judgment  which  can  only  be 
paid  by  the  levy  of  a  particular  rate  of  tax  for  a  given  year,  a 
duty  is  thereby  derolved  upon  the  city  council  to  levy  such 
rate  of  tax,  not  exceeding  the  maTimnm  limits  aa  will  pay  off 
such  judgment  That  duty  results  fiom  the  phun  moral  as 
well  as  legs}  obligation  the  city  is  under  to  pay  its  debts;  and 
no  discretion  within  the  limits  of  the  performance  of  that  duty 
can  be  rightfully  chiimed  by  the  city  council  The  discretion 
which  they  may  exercise  in  such  case  is  not  an  independent 
personal  discretion,  but  a  legal  discretion,  which  they  must 
exercise  in  accordance  with  their  plain  legal  duty,  or  upon 
their  fieulure  so  to  do,  the  courts  will,  under  the  common  law» 
as  well  as  the  statute,  compel  such  performance. 

2.  The  second  error  assigned  is,  that  the  court  erred  in 
directing  the  payment  to  plaintiff  exclusively  of  the  additional 
five-mill  tax  ordered  to  be  levied;  for  that  it  was  not  the  dutj 
nor  had  the  council  the  power  to  do  so,  nor  had  plaintiff  any 
priority  over  other  creditors  of  the  dty. 

It  was  the  duty  of  the  city  council  to  levy  the  tax,  because 
the  city  owed  the  plaintiff  the  amount  of  the  judgment,  and  it 
could,  as  appears  by  the  agreed  fEicts,  be  paid  in  no  other  way* 
The  city  council  possess  the  power  to  levy  a  tax,  not  exceed* 
ing  ten  mills;  and  although  there  may  be  no  express  legisla- 
tion authorizing  the  city  council  to  provide  a  si)ecial  fund,  it 
is  clearly  within  their  power  to  levy  the  tax,  and  appropriate, 
or  in  advance  to  set  apart,  the  proceeds  of  it  to  a  particular 
purpose.  The  plaintiff,  by  the  recovery  of  his  judgment 
(which  is  the  only  one  against  the  city),  and  by  a  demand  of 
its  payment  and  the  levy  of  a  tax  therefor,  acquired  such  pri* 
ority  over  other  creditors  as  the  law  affords  to  the  diligent,  and 
as  entities  him  to  have  his  debt  first  paid;  and  an  order  there- 
for is  no  prejudice  to  or  adjudication  of  the  rights  of  any  other 
siiiiple  contract  creditors. 

8.  The  third,  fourth,  and  fiflih  assignments  of  error  are  fully 
disposed  of  by  the  foregoing  disposition  of  the  first  and  second. 

4.  The  sixth  assignment  of  error  is,  that  the  court  erred  in 
directing  the  city  council  as  to  the  levy  of  an  additional  tax 
for  the  years  subsequent  to  1863,  in  case  the  five-mill  tax  of 
that  year  did  not  satisfy  plaintiff's  judgment. 

We  see  no  great  objection  to  the  action  of  the  court  in  this 
particular.  The  plaintiff  holds  his  judgment,  and  has  de* 
manded  payment,  and  the  levy  of  a  tax  to  satisfy  it,  and  brings 
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his  action  for  vfiandamus  to  compel  such  levy.  The  defendant 
fAiows,  in  defense,  that  the  city  council  has  no  authority  to 
levy  exceeding  a  certain  rate  per  cent,  which  may  not,  in  one 
year,  satisfy  the  judgment.  The  object  of  the  suit  is  to  com- 
pel payment,  and  the  defense  only  shows  an  inability,  under 
the  law,  to  levy  sufficient  to  satisfy  it  in  one  year,  but  a  clear 
ability  to  do  it  in  subsequent  years.  The  court  having  juris- 
diction of  the  case,  and  it  being  within  the  case  made,  the  re- 
lief sought  and  asked  for  by  the  petition  will  grant  complete 
relief  by  providing  for  the  payment  of  the  whole  debt,  and  will 
not  turn  the  plaintiff  out  of  court  with  only  a  partial  relief, 
and  remit  him  to  his  subsequent  actions  of  mandamus  for  fur- 
ther or  full  relief.  The  law  abhors  a  multiplicity  of  actions 
for  Tnandamus  as  well  as  other  kinds  of  actions;  and  where  it 
IB  within  the  case  made,  and  relief  asked,  and  the  court  has 
the  jurisdiction  and  authority  to  do  so^  it  will  grant  full  and 
complete  relief. 

5.  The  eighth  assignment  is,  that  the  court  erred  in  order- 
ing a  levy  of  five  mills  for  1863,  without  the  data  of  taxable 
property  to  show  how  much  it  would  yield. 

No  such  question  seems  to  have  been  made  to  the  court  be- 
low; but  if  it  had,  it  is  difficult  io  see  how  the  decision  could 
prejudice  the  defendant.  The  substance  of  the  judgment  is, 
that  the  defendant  shall  levy  a  tax,  not  exceeding  the  legal 
limit,  sufficient  to  pay  plaintiff's  claim.  The  object  is  simply 
to  pay  the  plaintiff's  demand;  and  if  a  less  rate  than  that 
specified  would  accomplish  that  object,  and  the  city  council 
should,  by  the  levy  of  a  less  rate,  pay  off  the  judgment,  such 
action  would  be  a  substantial  compliance  with  the  mandamuSf 
and  exempt  them  from  attachment  or  other  process  for  con- 
tempt of  court  or  disobedience  of  its  process.  If  it  was  error, 
therefore,  it  was  error  without  prejudice. 

6.  The  seventh,  ninth,  and  tenth  assignments  of  error  were 
disposed  of  by  the  foregoing,  they  being  substantially  em- 
braced in  the  others.  Where  a  debt  remains  in  its  original 
form,  as  a  simple  contract  debt,  the  creditor  has  no  legal  right 
to  a  mandamus  to  compel  the  city  to  levy  and  collect  a  tax  for 
its  payment,  unless  the  debt  is  contracted  under  a  special  law 
or  vote  authorizing  such  proceeding  to  enforce  its  payment. 
But  where  the  debt  has  been  reduced  to  a  judgment,  there  is 
then  devolved  upon  the  city  authorities  a  perfect  legal  duty 
and  obligation  to  provide  for  its  payment;  and  if  that  can  be 
done  in  no  other  way,  then  it  must  be  done  by  the  levy  and 
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collection  of  a  tax  within  the  limits  of  the  corporate  authority 
of  the  city  therefor;  and  of  course  such  tax  should  be  Be\ 
apart  and  applied  to  the  object  for  which  it  is  levied. 

The  consideration  of  the  debt  upon  which  this  judgment 
was  rendered  cannot  affect  the  rights  of  the  judgment  creditor 
in  this  proceeding.  The  judgment  was  a  merger  of  any  equi- 
ties which  attached  to  the  debt,  and  it  is  too  late  now  to  set 
them  up. 

Affirmed. 


Whethxb  and  how  MmnaFALirr  mat  bs  Cokfelled  to  Lett  Tax  to 
Pat  Oblioationb  Whioh  abs  Dtte,  whin  No  Sfboial  Statdtobt  Pbo- 
▼niON  IS  Made  ios  Lett  ov  Such  Tax. — Authority  to  »  mnnicipal 
oorporatioii  to  oreate  a  debt  implieB  an  obligatLon  to  pay  it;  and  where  no 
special  mode  is  provided,  it  is  implied  that  it  is  to  be  done  in  the  ordinary 
way,  by  the  levy  and  odlleotion  of  taxes:  CoTnmonweaUh  v.  AUef^anif  Comiiif, 
87  Pa.  St.  290;  United  State*  ▼.  New  Orleane,  98  U.  S.  381.  The  duty  to  levy 
and  colleot  taxes  in  snoh  oases  may  be  enf oroed  by  nuMndanuta,  though  the 
tax  be  not  specially  enjoined  by  statate:  Brown  ▼.  Oreffo,  32  Iowa,  408;  8tat€ 
T.  Burbank,  22  La.  Ann.  318;  Lexhffton  y.  MtOUhen,  7  Gray,  280;  8<mtter  ▼. 
MadiMn,  16  Wis.  30;  Statev.  JHUwauhee,  20  Id.  87;  Broumy.  Oatea,  1ft  W.  Va. 
131;  and  Iowa  R.  B.  Co»  y.  Sae  Co.,  39  Iowa,  134;  Bigffa  t.  Johneon  Co.,  6 
WalL  193,  citing  the  principal  oase;  and  see  the  reasoning  in  fTdbdJif  t.  iTiit- 
eatine,  6  Id.  481;  BeeB  t.  Watertown,  19  Id.  107,  cases  where  the  tax  was 
specially  enjoined.  MandcmmB  will*  not  Ue  if  there  be  a  plain  and  complete 
remedy  by  more  ordinuy  forms  of  the  law.  Thns,  it  is  generally  held  that 
if  plaintiff  may  bring  soit  and  obtain  judgment  and  levy  exeontion  upon  it 
which  may  be  effectual,  mandamue  will  not  lie  in  advanoe  of  the  judgment: 
See  the  cases  just  cited;  and  People  v.  ClaiHk  Co.,  60  DL  213;  State  ▼.  CotuU^ 
Judge,  6  Iowa,  380;  State  y.  Davei^port,  12  Id.  336;  8taU  y.  Union  Tp.,  37 
N.  J.  L.  84;  State  y.  New  Orleans,  30  La.  Ann.  129;  State  y.  Trueteee,  61  Mo. 
166;  Mareh  y.  LitOe  Valley,  64  N.  Y.  112.  Where  the  judgment  cannot, 
under  the  law,  be  enforced  by  execution,  mandamnu  is  the  only  remedy: 
Chicago  y.  Haaley,  25  lU.  696;  Morrison  y.  Hvnkaon,  87  DL  687.  In  the  New 
England  states,  the  priYate  property  of  inhabitants  of  towns  may  be  taken 
on  execution:  BeardsUy  y.  Smith,  16  Conn.  368;  but  outside  of  such  states, 
in  the  absence  of  express  statutory  proYision,  no  resort  can  be  had  to  priYate 
property  to  satisfy  corporate  debts:  Homer  y.  Coffey,  25  Miss.  434.  The 
duty  on  the  part  of  a  municipality  to  proYide  for  payment  of  a  debt  becomes 
perfect,  when  the  creditor  obtains  his  judgment,  and  then  if  the  judgment 
can  bo  paid  in  no  other  way,  it  must  be  done  by  IcYy  and  collection  of  a  tax 
for  that  purpose,  and  this  duty  will  be  enforced  by  mandamua:  Sttpervieors  y. 
United  States,  4  Wall.  436;  Frank  v.  San  Francisco,  21  Cal.  668;  Olney  y. 
Harvey,  60  111.  453;  Oswald  y.  Thedinga,  17  Iowa,  15,  citing  the  principal 
case;  StaU  y.  New  Orleans,  30  La.  Ann.  705;  Schemer  v.  CadwaUader,  36 
Pa.  St.  126;  StaU  y.  MUwaubee,  20  Wis.  87.  After  judgment,  the  only  differ- 
ence between  creditors  who  are  entitled  to  a  tax  under  special  statutes,  and 
those  for  whom  no  special  proYision  has  been  made,  is,  that  the  former  need 
go  no  farther  than  to  obtain  his  judgment  and  make  demand  of  payment, 
and  then  may  proceed  by  mandamus,  while  the  latter  must  resort  to  execu- 
tion, or  any  other  means  he  may  find,  for  payment  of  hia  debt,  before  he  can 
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have  the  remedy  of  mandamus:  See  2  Billon  on  Municipal  Corporations,  boo. 
ft56.  If  a  municipality  has  no  power,  either  by  express  grants  or  by  implica- 
tion, as  from  its  general  power  of  taxation,  to  pay  the  indebtedness  by  meanf 
of  taxation,  the  authorities  cannot  be  required,  on  mandamus,  to  levy  a  tax 
for  that  purpose:  United  States  v.  Maeon  Co.,  99  U.  S.  682,  discussing  this 
point  folly;  and  In  re  Meth.  Bpls.  Church,  66  N.  T.  396;  UnUed  States  v.  New 
Orleans,  98  U.  S.  391.  The  creditor  is  entitled  to  have  the  whole  power  of 
the  corporation  exerted,  if  necessary,  for  payment  of  his  judgment,  though 
the  city  have  a  discretion  as  to  the  amount  of  tsz  which  it  may  levy:  ^icAi 
V.  Musoatins,  8  WalL  676;  OmmomoeaUh  v.  Pittsburgh,  34  Fa.  St.  496.  If»  at 
the  time  of  the  city's  contract,  its  power  of  taxation  was  unlimited,  such 
power  continues  as  to  said  contract,  though  a  subsequent  statute  limits  its 
power  of  taxation;  State  v.  New  Orleans,  36  La.  Ann.  687;  Woff  v.  New  Or- 
leans,  103  U.  S.  360;  Merhoether  v.  Oarrett,  102  Id.  472.  It  is  held  that  a 
eity  may  retain  and  apply  its  regular  revenue  to  its  ordinary  oozrent  ex- 
penses, and  this,  too,  as  against  a  judgment  creditor  who  demanded  and  in- 
sisted upon  the  application  of  such  revenues  to  the  payment  of  his  judgment: 
Orant  v.  Downporf,  36  Iowa,  401;  Fretu^  v.  Bwlinffiim,  42  Id.  618,  citing  the 
principal  case.  Where  municipal  officers  fail  to  perform  their  dnty  to  levy 
tax,  they  may  be  compelled  under  the  mandamus  to  meet  again,  if  tiiey  have 
ailjoumed,  for  the  purpose  of  making  such  levy:  People  v.  Supervisors,  8 
N.  Y.  317.  The  judgment  debt  cannot  be  questioned  on  the  proceeding  for 
tnandamMs  to  compel  payment:   Wells  v.  Mason,  23  W.  Va.  466. 

United  States  courts  may  issue  such  mandamns,  but  never  until  after  judg- 
ment shall  first  be  obtained:  J>avenport  v.  Dodge  Co,,  106  U.  S.  243;  Oreens 
Co.  V.  Daniel,  102  Id.  187;  and  such  mandamus  cannot  be  interfered  with  by 
injunction  from  a  state  court:  Riggs  v.  Johnson  Co.,  6  WalL  166;  United  States 
V.  Keokuk,  6  Id.  614. 

Thx  pringipal  case  IB  ciTBD  as  an  instance  of  when  the  word  "may* 
will  be  constmed  as  ''shall":  Svpendsors  v.  United  States,  4  WalL  446;  and 
in  Brown  v.  Cargo,  32  Iowa,  601,  to  the  point  that  state  courts  have  power 
to  compel  ooun^  officers  to  discharge  the  duties  of  their  offices:  Brown  v. 
Cargo,  supra* 
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[17  lOWA,  64.J 

CovTRACT  POR  CoKSiDXRATiON  ExoEEDiNO  Leoal  Iktsbbbt  to  forbear  en- 
forcing payment  of  note,  which  is  not  in  itself  tainted  with  usury,  will 
not  operate  to  taint  the  note  with  usury,  but  will  render  the  oontrad 
void  therefor,  and  the  money  paid  thereon  will  be  applied  as  a  credit  on 
the  note. 

Action  to  recover  principal  and  intereet  on  a  promissorj 

note,  and  for  the  foreclosure  of  a  deed  of  trust  to  secure  the 

same.    The  note  and  contract  were  legal  and  without  any 

taint  of  usury,  but  at  its  maturity  a  special  contract  was  made 

for  the  forbearance  of  the  creditor  to  enforce  payment  in  con« 

sideration  of  an  amount  exceeding  legal  interest. 
AM.  Dm.  You  LZXXV-86 


I 
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C  Coohj  for  the  appellant. 

Soss  and  Bloomer,  for  the  appellee. 

Bj  Court,  Lowe,  J.  The  only  point  for  our  determinatioii  1% 
whether  the  defense  of  usury  can  be  BUCcesBfully  pleaded,  un- 
der the  circumstances  stated,  to  the  note  sued.  We  think 
clearly  not.  The  special  contracts  entered  into  as  aforesaid 
after  the  maturity  of  the  note  to  obtain  further  time  in  the 
payment  thereof,  do  not,  in  law,  relate  back  to  the  date  of  the 
original  contract  so  as  to  infect  its  validity.  The  note  in  its 
inception  was  valid,  untainted  with  any  illegality,  and  it  ever 
remained  so;  it  was  not  changed  or  renewed  so  as  to  include 
the  subsequent  special  contracts  alleged  to  be  usurious,  but 
remained  intact  from  these,  and  is  now  alone  sued.  The 
usury  complained  of  pertains  to  the  special  contracts  of  for- 
bearance. These,  by  the  court  below,  were  treated  as  usuriooa, 
and  the  money  paid  under  them  was  applied  as  a  general 
credit  on  the  original  contract,  which  we  think  was  rights  and 
all  the  defendant  could  reasonably  ask. 

The  judgment  will  therefore  be  affirmed. 


Usury  akd  Law  ov  Usubious  OovFRAxm,  OnnauLLTx  See  the  extandtd 
notei  to  Davia  ▼.  Cfarr,  66  Am.  Deo.  301,  and  Bylve&Ur  t.  Swan,  81  Id.  7H 
The  principal  oaae  ia  cited  in  SeaaUm  v.  MurdoA,  86  Xows,  619,  to  tbe  poml 
that  to  oonatitate  a  oontract  nsarioaa^  the  reoeiying  of  ilkfal  Intanst  mul 
luiTO  been  in  ponoanoe  of  the  oontnot 
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rniowA,  109.1 

Pabol  Lioiirn  to  Enter  ufok  akd  Mdcr  MnnouL  Lavim,  for  a 

ahare  of  the  mineral  raised,  for  an  indefinite  time,  and  an  entry  nndv 
aaoh  lioenae,  and  ezpenditnre  of  labor  and  money  in  wnVing  ahafta,  nui* 
ning  drifta»  procnring  machinery,  and  making  other  preparatiooa  for 
mining  under  aaoh  licenae,  wiU  give  to  the  lioenaee  a  valid  anlieiating  in- 
tereat  in  the  real  eatate  which  the  lioenaor  can  terminate  only  by  giving 
him  compensation  for  such  expenditnre,  or  the  notice  neoeaaary  to  ter- 
minate a  tenancy  at  will;  and  the  lioenaee  may  aaaert  hia  right  to  poa- 
aeeaion,  againat  the  licenaor  or  hia  anbeeqnent  leasee  with  notice^  by 
ejectment. 

Whbthxb  ImriRiST  or  Liorksxb  ni  MnoNo  LioiirBR  has  reut  For- 
TErnsD,  terminated,  or  abandoned,  ia  a  qneetion  of  fact  upon  which  the 
parties  are  entitled  to  the  verdict  of  a  jory. 

Lrbsir  ov  Mineral  Lanbs  is  not  Bound  rt  Pritatr  Custom  of  Lmsor, 
onleaa  the  leaae  was  ezeonted  with  knowledge  thereof  by  aaoh  leasee  ov 
hiaaaaignor. 
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OxNXBAL  EsTABUSHXD  GuvTOM  OY  M1NSB8  enten  into  and  forms  part  of  a 
lease  of  mining  lands,  in  the  absence  of  any  express  stipulation  to  th« 
contrary,  or  of  a  priTate  onstoni*  differing  therefrom^  which  was  known 
to  both  parties. 

B JECTMENT  hj  licensee  of  mineral  lands  against  the  licen* 
floor  and  others  claiming  uider  him.  The  opinion  states  the 
£Mts. 

John  H.  (yNeiU  and  Alcnto  Cragin^  foot  the  appellants. 

Monroe  and  Deery^  for  the  appellees. 

By  Court,  Dillon,  J.  I.  Chapter  144  of  the  ReviBion  pro- 
tides  that  "  any  person  having  a  valid  subsisting  interest  in 
real  property,  and  a  right  to  the  immediate  possession  thereof 
may  recover  the  same  by  action":  Sec.  3569.  Assmning,  for 
the  present,  that  the  plaintiffs'  rights,  as  the  parol  licensees  of 
Bonson,  the  owner,  had  never  been  forfeited  or  terminated, 
the  first  question  is,  Can  they  assert  those  rights  in  this  form 
of  action?  Let  ns  sappose  a  simple  and  uncomplicated  case, 
and  one  which,  fiN>m  the  testimony,  we  infer  to  be  of  not  un- 
frequent  occurrence:  Mr.  Bonson,  as  the  owner  of  a  large  quan« 
tity  of  mineral  lands,  is  applied  to  for  the  right  to  mine  upon 
ihem.  He  replies:  ^'  I  will  give  you  the  right  you  desire,  you 
paying  me  as  rent  one  sixth  of  all  mineral  discovered." 
Nothing  is  said  as  to  the  duration  of  the  right,  or  the  mode  of 
termination.  The  miner,  upon  the  faith  of  this  permission, 
takes  possession,  expends  his  labor  and  money  in  sinking 
shafts,  running  drifts,  purchasing  tools,  providing  machinery, 
etc.  Laying  out  of  view  any  rights  derivable  from  custom, 
and  applying  to  the  case  (in  the  absence  of  special  contract 
regulating  the  rights  and  duties  of  the  respective  parties)  the 
ordinary  rules  of  the  law,  can  the  owner  instantaneously  and 
absolutely  revoke  the  license,  so  as,  from  that  moment  forward, 
to  treat  the  miner  as  a  trespasser  or  intruder  7  Most  clearly  not 
It  would  be  a  shame  and  reproach  to  the  law,  if  this  could  be 
done.  The  general  principles  of  the  law  are  against  it:  WiTUer 
V.  Brochwellj  8  East,  308;  Wiekerskam  v.  Orr,  9  Iowa,  253,  260 
[74  Am.  Dec.  348],  and  cases  there  dted;  Rerick  v.  £em,  14 
6erg.  &  R.  267  [16  Am.  Dec.  497];  S.  C,  2  Am.  Lead.  Cas. 
546,  and  the  valuable  note  of  the  learned  editors,  and  author- 
ities there  collected,  as  to  executed  licenses.  And  in  the  ab* 
sence  of  an  established  custom,  or  usage,  or  contract,  giving 
''larger  or  other  rights,  such  a  miner  being  in  possession  of  real 
estate,  with  the  assent  of  the  owner,  would,  by  statute,  be  a 
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tenant  at  will  (Revision,  sec.  2216),  and  entitled  to  the  rights 
of  such  a  tenant,  in  regard  to  notice  to  quit. 

Considering  the  importance  of  the  lead-mining  interests  of 
Iowa,  that  the  rights  of  owners  and  miners  are  wholly  unregu- 
lated by  statute,  it  is  surprising  that  so  little  litigation,  growing 
out  of  this  great  interest,  has  ever  reached  this  court.  And  yet, 
in  almost  the  only  case  ever  before  it,  at  all  similar  to  the  pres- 
ent, and  which  counsel  seem  to  have  overlooked,  the  above 
principles  are  directly  asserted  and  enforced:  Bush  v.  Stdlivanj 
3  6.  Greene,  344  [64  Am.  Dec.  506].  In  that  case,  the  defend- 
ants were  in  possession  of  the  plaintiff's  mineral  land,  by 
virtue  of  an  unlimited  parol  license,  and  had  made  large  ex- 
penditures in  improving  the  ground,  under  an  arrangement 
that  the  plaintiff  was  to  have  one  fourth  of  the  mineral  raised, 
as  his  rent,  and  the  plaintiff  brought  ejectment.  There  was  n<f 
question  of  rights  under  a  custom  in  the  case;  and  the  court 
held  that  the  owner  could  not  maintain  his  action  without  re- 
funding the  expenditure,  or  giving  the  notice  to  which  a  tenant 
at  will  is  entitled.  While  some  of  the  observations  arguendo 
in  that  case  may  admit  of  question,  the  decision  itself,  under 
the  facts,  was  just  and  proper.  If  tiie  miner  has,  under  suoh 
circumstances,  such  rights  as  that  he  cannot  be  ejected  by  the 
owner,  it  seems  to  us  to  follow  that  he  may,  by  virtue  thereof^ 
assert  his  right  to  possession  against  the  owner,  and  his  subse- 
quent lessee  or  licensee  with  notice,  if  they  unjustly  interfere 
with  it.  In  the  case  at  bar,  the  following,  with  the  exception 
of  an  introductory  statement,  constituted  the  entire  charge  of 
of  the  court  to  the  jury: — 

2.  ^'  To  sustain  this  action  on  the  part  of  the  plaintiffs,  all 
the  evidence  introduced  by  them  tends  to  prove  that  the  only 
interest  of  the  plaintiffs  in  the  premises  claimed  consists  in  a 
license  to  work  and  mine  on  the  premises  described  in  the 
petition,  under  a  parol  license  from  Richard  Bonson,  the 
owner  in  fee  of  the  premises,  which  right  so  tending  to  be 
proved  is  a  simple  right  to  enter  upon  the  premises,  under 
such  license,  and  to  dig  and  search  for  lead  mineral  therein, 
and  for  no  other  purpose,  and  without  any  property  in  the 
minerals,  if  any,  on  the  premises  in  the  plaintiffs  until  discov* 
ered  by  them. 

3.  "  In  my  opinion,  this  does  not  tend  to  prove  such  an  in- 
terest in  real  estate  in  the  premises,  in  the  plaintiffs,  as  entities 
them  to  maintain  this  action  and  recover  therein.  And  there 
being  no  evidence  before  you  of  such  a  titie  and  interest  in  the 
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plaintiiTs,  in  the  premises,  as  will  entitle  them  to  recover,  the 
defendants  are  entitled  to  yoor  verdict." 

Whether  the  interest  of  the  plaintiffs  had  ever  been  forfeited, 
terminated,  or  abandoned,  was  a  question  of  fact  for  the  jury, 
to  be  determined  by  them  from  the  evidence  under  proper  in- 
structions. This  question  the  plaintiffs,  by  their  instructions 
(all  of  which  were  refused ) ,  sought  to  get  before  the  jury.  And 
whatever  may  be  our  opinion  upon  the  evidence  as  it  now 
stands,  as  to  the  abandonment  of  their  right  by  the  plaintiffs, 
we  are  clear  that  they  had  the  right,  under  our  statute  and 
practice,  to  have  this  question  distinctly  submitted  to  and  de- 
cided by  the  jury.  In  considering  therefore  whether  the  case 
ought  to  be  reversed  for  error  in  the  above  charge,  we  must 
assume  that  the  plaintiffs  took  possession  with  the  consent  of 
Bonson,  expended  money  and  labor  on  the  fifidth  of  such  con- 
sent, and  that  their  right  had  never  been  forfeited  or  aban- 
doned. On  this  assumption,  it  is  our  opinion  that  they  would 
have  such  an  interest  in  real  estate  as  would  entitle  them  to 
bring  an  action  in  this  form  to  recover  it,  and  thus  be  restored 
to  their  crevice  or  diggings.  Such  being  our  opinion  upon  the 
general  principles  of  justice  and  law,  let  us  now  take  a  brief 
view  of  tiie  authorities  to  see  whether  this  opinion  is  in  har* 
mony  with  adjudge  dcases.  The  general  rule  is,  that  eject- 
ment will  lie  for  anything  of  which  the  sheriff  can  deliver 
possession.  Therefore,  it  may  be  maintained  for  corporeal 
but  not  for  incorporeal  hereditaments:  Adams  on  Ejectment, 
c.  2,  pp.  18,  20,  and  cases.  As  applicable  to  miners  and  min- 
ing interests,  this  distinction  results  from  the  above  rule;  a 
privilege  to  dig,  not  amounting  to  an  actual  demise  of  the 
mines,  is  an  incori)oreal  hereditament,  and  consequently  eject- 
ment will  not  lie:  Doe  ex  dem.  Hardey  v.  Woody  2  Bam.  &  Aid. 
724;  Lord  Motmtjoy's  Case,  4  Leon.  147;  S.  C,  Qodb.  17; 
Chetham  v.  WUliamaon,  4  East,  469;  Crocker  v.  FotJiergUl,  2 
Bam.  &  Aid.  G61,  judgment  of  Holroyd,  J.;  and  see  Wilkinson 
V.  Proud,  11  Mees.  <t  W.  83;  and  Stoughton  v.  Leigh,  1  Taunt. 
402.  And  especially  under  the  above  authorities  is  this  so 
where  such  license  is  not  exclusive,  and  does  not  oust  the 
grantor  of  his  rights. 

But  a  distinction  in  many  cases  is  drawn  between  an  un- 
opened and  an  open  mine.  And  the  books  abound  with  cases 
from  a  very  early  period  which  decide  that  ejectment  will  lie 
for  mines,  though  another  has  the  surface.  We  refer  to  the 
following:  Comyn  v.  Kyiieto,  Cro.  Jac.  150.     In  ]Vhittingham 
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V.  Andrews^  1  Salk.  255,  S.  C,  Carth.  277,  "it  was  not  qnes* 
tioned  [citing  Comyn  v.  Kyneto,  supra^  that  ejectment  lies  of  a 
coal  mine  " :  Comyn  v.  Wheatleyj  Noy,  121 ;  and  see  Leioia  v.  Bran^ 
thwait€y  2  Bam.  &  Aid.  437;  Bainbridge  on  Mines,  493,  494; 
Collier  on  Mines,  18;  Adams  on  Ejectment,  20;  Doe  ex  dem. 
Hanley  v.  Wood^  2  Barn.  &  Aid.  724,  and  cases  cited  supra. 
Many  of  these  cases,  while  holding  that  ejectment  lies  for  an 
open  mine,  throw  no  light  upon  the  question  as  to  the  interest 
in  the  plaintiff  necessary  to  maintain  the  action.  On  this 
subject  Mr.  Adams  is  of  opinion  (Ejectment,  20)  that  "when 
a  grant  of  mines  is  so  worded  as  not  to  operate  as  an  actual 
demise,  but  only  a  license  to  dig,  search  for,  and  take  metals 
and  mineral  within  a  certain  district,  it  seems  that  a  party 
claiming  under  such  a  grant,  and  who  shall  open  and  work, 
and  be  in  actual  possession  of  any  mines,  may,  if  ousted, 
maintain  ejectment  with  respect  to  them;  but  he  cannot  main- 
tain ejectment,  either  in  respect  of  mines  within  the  district 
[i.  e.,  lying  within  the  bounds  of  his  privilege],  which  he  has 
not  opened,  or  which  having  opened,  he  has  abandoned":  See 
also  Bainbridge  on  Mines,  494;  CoUier  on  Mines,  18.  We  are 
satisfied  that  this  rule  is  a  reasonable  one,  and  we  adopt  it  as 
being  the  law.  The  court's  charge,  it  must  be  observed,  omits 
any  allusion  to  the  material  facts  of  possession  and  expendi- 
tures of  money  and  labor  by  the  plaintiffs  under  the  license 
from  Bonson.  The  questions  in  the  case  should  have  been 
submitted  to  the  jury  thus:  Were  the  plaintiffs'  rights  for* 
feited  or  abandoned?  If  so,  that  is  an  end  of  the  case;  if  not, 
that  is,  if  those  rights  were  still  subsisting  and  had  not  been 
determined  by  abandonment  or  forfeiture,  then,  as  they  had 
taken  actual  possession  and  expended  money,  they  would  be 
entitled  to  be  restored  to  the  possession  of  their  mining  right. 
What  they  could  recover  as  damages  or  rents  and  profits,  with 
respect  to  the  mineral  raised  by  the  defendants,  has  not  been 
discussed  by  counsel,  and  we  pass  the  question  by  as  not  being 
necessarily  before  us:  See  observations  of  Abbott,  C.  J.,  pp.  738, 
739,  in  the  above-cited  case  of  Doe  ex  dem.  Hanley  v.  Wood,  2 
Bam.  &  Aid.  724.  Our  conclusion,  then,  on  this  part  of  the 
case  is  this:  Omitting  any  allusion  to  the  charge  as  trenching 
upon  the  province  of  the  jury,  it  was,  agreeably  to  the  above 
views  and  authorities,  correct  as  to  the  rights  of  a  bare  licensee 
without  actual  possession,  or  the  right  to  actual  possession. 
But  the  error  consists  in  taking  from  the  jury,  against  the  ob- 
jection of  the  plaintiffs,  the  question  whether  the  plaintiffs  had 
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abandoned  or  lost,  or  forfeited  their  actual  possesBion,  or  right 
to  actual  possession.  If  not,  the  jury  should  have  been  charged 
that  they  had  such  an  interest  as  would  entitle  them  to  main- 
tain ejectment. 

II.  We  also  think  the  court  below  held  too  tight  a  rein  upon 
the  plaintiffs  in  refusing  to  allow  them  to  show  the  general 
custom  of  miners.  The  plaintiffs  offered  to  show  what,  by  the 
general  custom  of  miners,  was  the  effect  upon  the  miners'  right, 
license,  or  claim,  as  to  forfeiture  by  reason  of  a  failure  to  work 
the  ground,  and  to  show  that  sickness  or  bad  air  would,  for  the 
time  being,  under  the  custom  of  miners,  excuse  continuous 
working  and  prevent  the  forfeiture  of  the  right  which  would 
otherwise  take  place. 

This  testimony  seemB  to  have  been  rejected  on  the  ground 
that  there  was  a  ^4ooal  or  private  custom  in  regard  to  thia 
particular  land."  Thia  refers  to  the  testimony  of  Mr.  Bonson, 
the  owner,  who  stated:  ''This  rule  is  a  uniform  rule  with 
me,  that  a  tenant  loses  his  right  when  he  ceases  to  work.'' 
''When  I  know  damps  to  exist,  I  do  not  resume  the  ground." 
^If  a  man  was  sick  and  unable  to  work  for  two  weeks,  and  I 
knew  it,  I  would  not  resume  the  ground."  "My  rules  have 
never  been  written  or  published,  I  keep  them  only  in  my 
mind."  "  These  are  my  rules  as  laid  down  in  the  neighbor- 
hood." "If  a  person  comes  to  me  to  rent  ground,  I  ask  him 
if  he  knows  my  rules,  and  he  says  'yes,'  I  say  'go  to  work.' 
If  he  says  he  does  not,  I  tell  him  my  rules."  "  I  do  not 
remember  as  I  ever  talked  with  Mr.  Brugh  [the  plaintiff] 
about  any  of  my  rules."  Mr.  Brugh  testified  that  he  "did 
not  know  any  of  Bonson's  rules,  except  his  right  to  a  prefer- 
ence of  mineral  obtained  on  his  premises."  Under  these  circum- 
stances, the  jury  should,  in  substance,  have  been  directed: — 

1.  That  Bonson's  private  rules  would  not  affect  the  plain- 
tiffs' rights,  unless  they  had  knowledge  thereof;  or  unless 
they  held,  as  the  assignees  of  persons  who  had  such  knowl- 
edge; and  whether  they  or  their  assignors  had  such  knowledge, 
would  be  for  the  jury  to  determine  from  the  evidence.  If  the 
plaintiffs  had  such  knowledge,  these  rules  would  constitute 
part  of  the  contract,  and  evidence  of  any  general  custom  in- 
consistent with  or  different  from  them  would  be  disregarded. 

But  2.  If  the  plaintiffs  had  no  knowledge  of  Bonson's 
rules,  and  if  there  was  no  contract  with  respect  to  the  assign- 
ment or  duration,  forfeiture  or  mode  of  termination  of  the 
plaintiffs'  rights,  these  matters  would  depend  upon  a  general 
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custom  in  these  respects,  and  upon  the  law.  The  custom 
(which  is  evidenced  and  proved  by  usage,  2  Parsons  on  Con- 
tracts, 55,  56,  and  notes)  must  be  established,  and  not  casual 
(though  no  particular  length  of  time  is  necessary  to  establish 
it),  uniform,  and  not  fluctuating  (when  contracts  are  not  made 
to  the  contrary),  and  general,  that  is,  general  among  mineral 
land-owners  and  miners.  The  onus  to  establish  such  a  custom 
is  on  the  plaintiff.  If,  for  example,  there  is  an  established 
custom,  generally  understood  and  received,  that  sickness  or 
bad  air,  when  nothing  is  said  to  the  contrary,  shall  excuse, 
while  it  lasts,  actual  working,  then  a  license  given  in  a  place 
where  such  a  custom  exists  would  be  presumed  to  have  been 
made  with  reference  to  it;  and  such  a  custom  would  be  con* 
sidered  as  being  tacitly  annexed  to  and  as  forming  a  part  of 
the  contract  between  the  parties.  The  same  observations  will 
apply  as  to  the  right  of  the  licensee  to  assign  and  sell  his 
privilege.  In  the  absence  of  any  contract  or  established  cus- 
tom, the  right  of  a  licensee  to  dig,  paying  a  part  as  rent, 
would,  by  the  law,  be  considered  personal,  for  otherwise  a 
license  to  A  would  practically  be  one  to  B,  and  the  owner's 
rights  might  be  seriously  affected.  But  a  general  custom 
recognizing  the  assignability  of  these  mining  rights  would 
probably  not  be  so  unreasonable  as  to  prevent  its  being  up- 
held. 

S.  Where  there  is  no  special  contract,  and  no  general  cus- 
tom, the  general  rules  of  law  govern  the  rights  of  the  parties; 
and  these,  so  far  as  they  arise  on  the  record,  have  already  been 
sufficiently  adverted  to.  The  novelty  and  importance  of  the 
case  clearly  justify  the  space  it  occupies.  It  has  been  found 
impossible  to  treat  it  with  greater  brevity,  and  yet  to  treat  it 
with  clearness  and  precision.  For  the  reasons  above  indicated, 
the  judgment  of  the  district  oourt  is  zevenedy  and  the  caoM 
remanded  for  a  new  trial. 

Reversed. 


ExBOUTED  Pabol  IdCBSsa,  Katubs  and  Bmor  of:  See  Wiekanham  r. 
Orr,  74  Am.  Deo.  348,  and  note.  A  parol  lioense  beoomee  a  valid  and  bind* 
ing  contraot  by  virtae  of  the  lioensee's  taking  and  keeping  poeseesion  with 
the  consent  of  the  licensor:  Andermm  ▼.  Shnpmm,  21  Iowa,  401;  Orani  r, 
Davenfort^  18  Id.  190,  citing  the  principal  case.  As  to  parol  licenses  for 
working  mining  lands,  see  Buah  v.  SuBioant  54  Am.  Deo.  508,  a  case  some- 
what similar  to  the  principal  case.  A  license  to  work  mining  lands,  nnlese 
expressly  so  agreed  or  necessarily  implied,  will  not  be  held  to  be  exdosiyei 
and  the  rights  of  the  lioenaee  wiU  extend  only  to  lands  which  have  been 
worked,  and  of  which  he  had  aotoal  possession:  Upton  ▼.  Brcmier^  27  Iowa» 
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167,  citing  the  principal  case.  In  Harhnell  y.  Burtoni  39  Id.  106,  citing  this 
principal  case,  it  is  held  that  a  parol  license  for  mining  land  is  valid,  and  can 
only  be  terminated  by  compensation  to  the  licensee,  or  by  the  notice  neces- 
sary to  terminate  a  tenancy  at  will,  and  is  good  against  a  subsequent  licensee 
or  lessee.  As  to  the  revocation  of  licenses,  generally,  see  the  note  to  HadB- 
ion  V.  Putnam^  64  Am.  Dec.  166;  and  see  Snowden  v.  WUas,  81  Id.  370,  and 
cases  cited  in  note.  It  is  held  that  a  parol  ezeonted  license  is  irrevocable: 
JRmdffe  v.  Baker,  67  N.  Y.  220;  Oanier  v.  Atkbuon,  36  Wis.  63;  or  at  least 
until  compensation  for  expenditures  by  the  lioensee  is  made:  Tanise  v.  Nick' 
clBf  1  OoL  661,  aQ  citing  the  principal  case, 

HiHiNO  OusTOMB,  Gknxrallt:  See  the  extended  note  to  MeOikUods  t. 
Brydm,  63  Am.  Bee.  103^  dting  many 
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Qmi  KAB  Imkjbabls  InrxBisr  in  Rkaltt,  where  the  title  bond  therafor 
has  been  assigned  to  him,  and  the  obUgee  in  sooh  bond  has  made  vain- 
able  improvements  upon  soch  property. 

AuEKATioN  OT  Inbubed  Pbopkbtt  WILL  End  Fouct  ss  to  asBored,  if  ha 
retains  no  further  interest  in  the  property;  bat  if  an  interest  is  still 
retained,  the  policy,  in  the  absence  of  special  stipnlations  to  the  oontrary, 
will  cover  and  protect  that  interest. 

Ubpxb  Ck>ia>inoN  nr  Foliot  or  Imsubanob  that  nr  Oabi  or  Amr  Sal% 
TnAHBTXR,  or  change  of  title,  in  the  proper^  insoied  snch  insurance 
shall  be  void  and  cease,  a  merely  nominal  transfer,  as  collateral  security 
for  debts  which  are  liens  on  the  property,  will  not  avoid  the  poUoy. 

Uhdxr  GoNPinoK  ts  Insurahoe  Foliot  that  in  Oabi  or  Ant  Sal^ 
TRANsnB,  or  change  of  title,  in  the  property  insured,  such  insuranoe 
shall  be  void  and  cease,  a  transfer  which  would  increase  the  temptation 
on  the  part  of  the  assured  to  defraud  the  underwriter  or  lessen  his  inter- 
est in  preventing  a  destruction  of  the  property,  will  avoid  the  policy. 

Ikburanor  Compant  is  not  Bottnd  bt  Mxrb  Knowlbdgx  or  ns  AoxNi^ 
of  acts  which  would  avoid  a  policy,  and  to  which  he  makes  no  objection. 

Ahswxb  Filxd  roB  Dxtkndant  ovxe  Sionatubx  or  hib  Attobnxt  ib  Aj>- 
inaaTHLx  ab  Evidxnox,  in  another  action,  of  admiwHions  of  the  allega- 
tions therein  set  out,  but  its  weight  as  evidence  is  to  be  determined  by 
the  jury. 

BUFFOBED    OB   TXCHNIOAL    EbBOB    IN    OVKBBULINO    MOTION    FOB    NONBUXT 

will  not  be  ground  for  reversal  of  a  judgment  after  trial  on  the  merits. 

EOLDINO    FbOPXBTT  IN    SxOBET    TbUST  TO    DbTBAUD   OrEDITOBS  OF   BeAL 

OwNXB  is  not  such  a  holding  in  trust  as  is  contemplated  by  a  condition 
in  an  insurance  policy,  providing  that  "property  held  in  trust  or  on 
oommission  must  be  insured  as  such,  otherwise  the  policy  will  not  cover 
such  property,"  and  that  "  by  property  held  in  trust  is  intended  prop- 
erty held  imder  a  deed  of  trusty  or  under  the  appointment  of  a  court,  or 
held  as  collateral  security." 
Pabol  Evidence  is  not  Admissible  to  Show  that  Agent  or  Insubanob 
CouFANT  failed  in  writing  the  application  to  take  down  the  statements 
by  the  applicant,  or  changed  them,  if  he  had  authority  only  to  reoeive 
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and  forward  applications;  bnt  if  he  is  authorised  and  does  pass  upon  the 
risk  in  question,  without  submitting  it  to  the  principal,  the  latter  is 
estopped  from  asserting  that  he  has  been  misled  by  the  representatums 
of  the  application,  by  reason  of  the  mistake  of  the  agent  in  writing 
answers  to  questions  asked. 

NOTIOE  07  Loss  Given  bt  Third  Pbbson  tor  Assured,  such  person  being 
interested  in  the  policy  but  not  the  agent  of  the  assured,  is  not  sufficient 
under  a  stipulation  that  all  persons  shall,  upon  loss,  deliver  a  particular 
account  of  loss  or  damages,  signed  by  their  own  hands. 

Mere  Silence  ot  Insurance  Ck)MPANr  will  not  Amount  to  Waiver  oe 
Defects  in  proof  of  loss;  but  an  objection  to  the  proo&  upon  one  speoifio 
ground,  and  silence  as  to  another  in  which  was  the  real  defect,  operates 
as  a  waiver  of  the  latter. 

Action  by  John  Ayres  upon  insurance  policy,  to  recover  the 
balance  remaining  after  6.  F.  Allen,  plaintiff's  assignee  of  a 
title  bond  to  the  property  as  collateral  security,  had  been 
satisfied.    The  remaining  facts  appear  in  the  opinion. 

Finehy  Clarhey  and  JSice,  for  the  appellants. 
S.  F.  WJiitey  for  the  appellees. 

By  Court,  Dillon,  J.  The  record  and  argument  in  this  cause 
oofver  hundreds  of  pages.  We  will  discuss  the  many  questions 
arising  with  all  possible  brevity  consistent  with  clearness. 

1.  Assuming  that  the  plaintiff  was  the  holder,  by  assign- 
ment from  William  F.  Ayres,  of  Hall's  title  bond  to  tiie  latter, 
it  is  plain  that  he  had  an  insurable  interest  in  the  premises  at 
the  time  when  the  insurance  was  effected,  December  10,  1860. 
The  debt  to  Hall,  under  the  extension  of  time,  was  not  then 
due.  Valuable  improvements  had  been  made  upon  the  land 
by  William  F.  Ayres  after  the  purchase  from  Hall.  To  all 
this  the  plaintiff  was  entitled, -by  virtue  of  the  assignment  of 
the  title  bond  to  him,  on  the  payment  of  the  purchase-money 
when  due,  subject,  of  course,  to  the  claim  of  Allen,  and  possi- 
bly to  other  liens.  By  the  assignment  to  him,  he  agreed  to 
pay  the  purchase-money  debt  to  Hall.  This  liability  would 
remain,  notwithstanding  the  destruction  of  the  mill  by  fire.  It 
is  most  obvious,  therefore,  that  he  would  suffer  damages  if  the 
mill  should  bum.  Possession  of  property  under  a  subsisting 
executory  contract,  which  may  result  in  title  or  ripen  into 
ownership,  constitutes  an  insurable  interest,  whether  the  pur- 
chase-money is  paid  or  not,  and  will  justify  a  recovery  to  the 
extent  of  injury  sustained:  Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet  25;  8.  C,  10  Id.  507;  McGivney  v.  Phasnix  Fire  Ins.  Co^ 
1  Wend.  85;  Tyler  v.  ^tna  Fire  7n«.  Co.,  12  Id.  507;  8.  C,  6 
Id.  385;  2  Am.  Lead.  Cas.  897,  and  authorities  there  cited. 
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2.  One  of  the  conditions  of  the  policy  of  insurance  in  suit  was 
in  the  following  words:  "And  in  case  of  any  sale,  tranl9fer,  or 
change  of  title  in  property  insured  by  this  company,  or  of  any 
undivided  interest  therein,  such  insurance  shall  be  void,  and 
oease;  and  the  entry  of  a  foreclosure  of  a  mortgage,  or  the  levy 
of  an  execution,  shall  be  deemed  an  alienation  of  the  property." 

Based  upon  this  clause  or  condition  in  the  policy,  the  answer 
Bets  up  the  following  defense,  viz.:  "That  subsequently  to  the 
date  of  the  policy,  and  prior  to  the  destruction  of  the  mill  by 
fire,  to  wit,  in  the  month  of  January,  1861,  the  plaintiff  exe- 
cuted an  unqualified  conveyance  of  all  his  right,  title,  and  in- 
terest in  and  to  the  said  steam  flouring  mill  to  one  B.  F.  Allen, 
whereby  the  said  policy  became  void,  and  the  defendant  avers 
that  it  had  no  knowledge  of  such  transfer  until  after  said  fire." 
It  is  further  alleged  that  at  the  "time  of  the  fire,  the  plaintiff 
had  no  insurable  interest  in  the  property,  no  bona  fide  intereBif 
no  title,  legal  or  equitable."  As  will  be  seen  by  the  statement, 
the  plaintiff,  after  the  date  of  the  policy,  and  before  the  loss, 
viz.,  January  21,  1861,  made  an  assignment,  absolute  on  its 
tBuce^  of  "all  his  right,  title,  and  interest"  in  the  Hall  title 
bond  to  B.  F.  Allen,  the  judgment  creditor  named  in  the  policy 
of  insurance,  who  was  first  to  be  paid  in  case  of  loss.  William 
F.  Ayres  swore  on  the  trial  that  this  assignment  to  Allen  was 
mgned  by  John  Ayres  himself.  It  was  shown  by  Allen's  tes- 
timony that  William  F.  Ayres  told  him  he  could  get  the  bond 
assigned  to  him,  and  brought  it  back  afterwards  with  the 
plaintiff's  signature  to  the  assignment  of  January  21,  1861. 
That  this  bond  was  in  Allen's  possession  at  the  time  of  the 
fire,  with  this  assignment  upon  it,  is  an  undisputed  fact  in  the 
case.  Allen  testified  that  he  never  executed  to  John  Ajrres 
any  agreement  to  reassign  the  bond;  but  that  he  took  and  held 
the  bond  "  as  collateral,  to  secure  him  in  case  he  paid  the  bal- 
ance due  on  the  bond  to  Hall,  and  also  the  better  to  secure 
him  in  his  judgment  against  William  F.  Ayres."  As  to  the 
purpose  for  which  he  held  the  bond,  Allen  made  substantially 
the  same  statement  in  the  "  proofs  of  loss "  required  by  the 
policy.  He  also  stated  that  at  the  time  of  the  fire  William  F. 
Ayres  &  Co.  owed  him  $4,866.13.  Whether  this  was  the  whole 
amount  of  his  judgment  against  Ayres  &  Co.,  or  the  amount 
due,  less  the  credit  of  $3,745,  by  the  sale  of  the  mill  and  other 
property,  November  14,  1860,  does  not  appear  in  the  record 
before  us.  Under  this  state  of  facts,  some  difiicult  questions 
of  law  arise,  under  the  special  provisions  of  the  policy  in  suit 
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John  Ajres,  as  we  have  seen,  had  an  insurable-  interest  at  the 
time  the  insurance  was  effected.  But  this  alone  is  not  suffi- 
cient. As  the  contract  of  insurance  is  a  personal  one,  not  run* 
ning  with  the  land,  the  insured  must  have  an  interest  in  the 
property  destroyed  at  the  time  of  the  loss.  This  has  been 
settled  ever  since  the  early  cases  of  Lyiich  v.  Dalyy  3  Bro.  P.  C. 
479,  and  Sadler^ 8  Co.  v.  Badcoek^  2  Atk.  554;  see  also  8  Kent's 
Com.  371;  Angell  on  Insurance,  sec.  193;  Dix  ▼.  Mercantile 
and  Chicago  Ins.  CompanieSy  22  111.  276.  "  If,  therefore,  the 
assured,"  says  Shaw,  C.  J.,  in  Wilson  y.  HiUj  8  Met.  66,  '^  has 
wholly  parted  with  his  interest  before  the  premises  are  burnt, 
and  they  are  afterwards  burnt,  the  underwriter  incurs  no  obli- 
gation to  pay  anybody.  The  contract  was  to  indemnify  the 
assured;  if  he  has  sustained  no  damage,  the  contract  is  not 
broken":  Howard  v.  Albany  Ins.  Co.,  8  Denio,  801.  Prima 
facie,  therefore,  the  assignment  by  the  plaintiff  to  Allen,  of  his 
title  bond  and  of  all  his  rights  therein,  left  him  without  any  in- 
terest in  the  property  covered  by  the  policy,  and  consequently 
without  any  right  to  recover  for  the  loss  or  destruction  of  it. 
To  rebut  this,  the  plaintiff  offered  the  evidence  of  Allen  as  to 
the  purposes  for  which  he  held  the  assignment  of  the  title  bond; 
to  show  that,  though  absolute  and  unconditional  in  form,  it 
was  nevertheless  taken  by  him  as  collateral  security  for  his 
debt  against  William  F.  Ayres  &  Co.,  and  contingently  as 
security  for  any  amount  which  he  might  have  to  advance  to 
Hall  to  secure  the  title.  Whether  parol  proof  of  this  kind 
would  have  been  admissible,  is  not  a  question  before  us,  for  the 
reason  that  no  objection  by  the  defendant  was  made  to  its  in* 
troduction:  See  Hodges  v.  Tennessee  Marine  and  Fire  Ins.  Ca^ 
8  N.  Y.  416. 

We  are  to  take  it,  then,  as  established,  that  Allen  only  held 
the  bond  as  security,  and  that  the  plaintiff,  subject  to  the 
specified  purposes  for  which  it  was  assigned  to  Allen,  was  the 
real  owner  of  it.  If  so,  he  would  still  retain  an  interest  in 
the  property.  If  it  should  bum,  he  would  still  remain  liable 
to  Hall,  according  to  the  terms  of  the  assignment  by  which  he 
acquired  his  rights.  If  it  should  not  bum,  he  would  be  en- 
titled to  a  deed  for  the  property,  on  payment  to  Hall  and 
Allen.  Agreeably  to  the  principles  above  laid  down,  if  the 
assured  aliens  the  property  wholly,  and  retains  no  interest 
therein,  the  policy  as  to  him  is  at  an  end;  but  if  an  interest 
is  still  retained,  the  policy,  in  the  absence  of  special  stipula- 
tions to  the  contrary,  will  cover  and  protect  that  interest 
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This  is  reasonable  in  principle,  and  plain  upon  the  authori- 
tiee:  Angell  on  Insurance,  sec.  193,  and  cases  there  cited. 

Defendants  claim  that  there  were  special  stipulations  to 
the  contrary  which  avoided  the  policy,  notwithstanding  the 
plaintiff  may  have  remained,  after  the  assignment  to  Allen, 
equitably  interested  in  the  property.  The  stipulation  or  con- 
dition relied  on  for  this  purpose  is  the  one  above  quoted,  viz.: 
^'And  in  case  of  any  sale,  transfer,  or  change  of  title  in  the 
property  insured,  ....  such  insurance  shall  be  void,  and 
cease,"  etc.  Under  the  parol  testimony,  which  was  received 
without  objection,  it  cannot  be  contended  that  the  assignment 
of  the  bond  to  Allen  was  a  sale  of  the  property  to  him.  The 
transfer  of  the  bond  to  Allen  was  in  the  nature  of  a  mortgage, 
first,  to  secure  the  debt  of  another,  viz.,  William  F.  A}n%8 
A  Co.;  and  secondly,  to  secure  plaintiff's  own  debt  to  Hall 
(made  his  by  accepting  the  assignment  of  the  bond  from 
William  F.  Ayres),  provided  Allen  should  pay  it.  Now,  un- 
less expressly  so  provided  by  the  policy,  a  mortgage  is  not 
considered  as  an  ''  alienation,"  or  "  sale,"  so  as  to  avoid  the 
insurance,  unless  it  may  be  in  the  case  of  mutual  insurance 
companies:  RcUina  v.  Columbian  Ins.  Co.y  25  N.  H.  200; 
8.  P.,  38  Id.  282;  Lazarw  v.  Commonwealth  Ins.  Co.j  5 
Pick.  81;  Conovery.  Mutual  Ins,  Co.^  3  Denio,  254;  8.  C,  1 
N.  Y.  290;  Angell  on  Insurance,  sec.  205;  and  see  Littleton 
and  Blatchey's  Insurance  Digest  (a  valuable  work,  most  fedth* 
iilly  and  conscientiously  prepared),  tit.  Alienation,  for  further 
luthorities  on  this  point.  The  reason  is,  that  a  sale  or  aliena- 
tion contemplates  an  absolute  transfer  of  the  title  and  owner- 
ihip  to  another,  whereas  a  mortgage  only  creates  a  lien  for  the 
lecurity  of  the  stipulated  debt  or  engagement.  This  is  espe- 
cially so  under  oar  statute.  The  difficulty  arises  upon  the 
construction  of  the  additional  words,  "  transfer  or  change  of 
title."  These  mean  more  than  a  ^'  sale,"  else  why  are  they 
added?  Is  title  here  used  as  synonymous  with  ownership? 
and  must  the  actual  ownership  change  in  order  to  avoid  the 
policy?  or  is  the  policy  avoided,  if  the  form  or  evidence  of  the 
title  is  changed,  provided  the  actual  and  the  real  ownership 
remains  the  same?  One  member  of  this  court  cannot  take 
part  in  the  settlement  of  this  question,  and  the  others  are  not 
entirely  agreed  as  to  the  true  construction  of  thifi  clause. 

Words  of  doubtful  meaning,  or  susceptible  of  two  fair  inter- 
pretations,  should,  especially  in  view  of  the  well-known  fact 
Chat  insurance  companies  frame  the  contract,  be  construed  to 
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uphold  rather  than  avoid  the  policy:  Wilson  v.  Conway  Ins, 
C6,j  4  R.  I.  156;  and  on  this  principle  two  of  the  three  judgee 
taking  part  in  this  decision  are  of  the  opinion  that  the  change 
or  transfer  of  title,  to  be  in  violation  of  the  policy,  must  be 
more  than  nominal.  The  object  of  the  insurance  company  by 
this  clause  is,  that  the  interest  shall  not  change  so  that  the 
assured  shall  have  a  greater  temptation  or  motive  to  burn  the 
property,  or  less  interest  and  watchfulness  in  guarding  and  pre* 
serving  it  from  destruction  by  fire.  Any  change  in  or  transfer 
of  the  interest  of  the  assured  in  the  property  of  a  nature  calcu- 
lated to  have  this  efifect,  is  in  violation  of  the  policy.  But  if 
the  real  ownership  remains  the  same, — if  there  is  no  change  in 
the  fact  of  title,  but  only  in  the  evidence  of  it,  and  if  this  latter 
change  is  merely  nominal,  and  not  of  a  nature  calculated  to 
increase  the  motive  to  bum,  or  diminish  the  motive  to  guard| 
the  property  from  loss  by  fire,  the  policy  is  not  violated.  Ap- 
ply these  principles  to  the  case  in  hand.  It  does  not  appear 
when  the  judgment  of  Allen  was  rendered.  If  rendered  before 
the  assignment  of  the  title  bond  from  William  F.  Ayres  to  the 
plaintiff,  then  the  judgment  was  a  lien  on  the  whole  property 
for  the  whole  amount,  and  was  a  lien  prior  to  the  plaintiff's 
claim.  The  transfer  of  the  bond  to  Allen  by  the  plaintiff 
could  not,  under  such  circumstances,  give  Allen  any  more  or 
greater  rights  than  he  before  had,  nor  take  away  from  the 
plaintiff  any  of  his  rights.  It  would  be  equitably  really  and 
substantially  no  change  or  transfer  of  the  title.  But  if  Allen, 
before  the  insurance,  had  caused  the  mill  to  be  sold  on  hie 
judgment  for,  say,  fifteen  hundred  dollars,  and  if  the  plaintiff, 
after  the  insurance,  and  before  the  assignment  of  the  bond  by 
him  to  Allen,  could  have  redeemed  the  property,  and  freed  it 
from  Allen's  claim  by  paying  that  amount,  then  if  he  assigned 
the  bond  to  Allen  as  security  for  a  much  greater  sum,  owing 
not  by  himself,  but  by  another,  it  seems  clear  that  his  inter- 
est in  the  property  would  be  changed,  as  he  would  then  be 
placed  under  more  temptation  to  defraud  the  underwriters,  or 
at  least  have  less  interest  in  preventing  the  destruction  of  the 
property  by  fire.  Such  a  change,  we  are  all  agreed,  would 
avoid  the  policy;  and  one  member  of  the  court,  Wright,  C.  J., 
is  of  the  opinion  that  the  transfer  of  the  bond  to  Allen,  being 
absolute  on  its  face,  avoided  the  policy  ipso  factOy  irrespective 
of  the  question  whether  it  increased  Allen's  rights,  or  dimin* 
ished  those  of  the  plaintiff.  The  majority,  however,  are  of  the 
opinion  above  indicated,  but  as  the  record  does  not  enable  ttS> 
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to  ascertain  the  facts,  and  as  the  judgment  must  be  reversed 
for  other  reasons,  we  can  only  lay  down  the  principles  that 
apply  and  should  govern  with  respect  to  this  question  on  a 
second  trial.  Favoring  the  majority  view,  see  Shepherd  v. 
Union  Mut.  Ins,  Co.y  88  N.  H.  232;  and  against  it,  at  least 
partially,  see  Western  Mass.  Ins.  Co.  v.  Rikery  10  Mich.  279. 
The  cases  cited  by  the  appellants  of  a  transfer  from  one  tenant 
in  common  to  the  other,  or  &om  one  partner  to  his  copartner, 
of  his  whole  interest  in  the  property  insured,  do  not  touch  the 
above  question.  We  attach  no  importance  to  the  fact  that 
Hussey  (the  local  agent  of  the  defendants,  and  the  clerk  of 
Allen),  knew  of  the  assignment  from  the  plaintiff  to  Allen, 
and  did  not  object  thereto.  He  was  not  asked  to  consent  to 
that  assignment.  It  is  not  shown  that  he  had  power  to  waive 
the  express  condition  of  the  policy  as  to  the  effects  of  such  a 
transfer.  So  far  as  the  instructions  of  the  court  assumed  or 
stated  that  if  Hussey  knew  of  this  assignment  as  agent  of  the 
defendant,  and  did  not  object  thereto,  this  knowledge  and 
failure  to  object  would  prevent  the  transfer  from  avoiding  the 
policy,  they  were  erroneous:  See  change  of  defendant's  instruo- 
tion,  Noe.  8,  8,  10,  28,  and  others;  Keenan  v.  Dubuque  MuU 
Fire  Ins.  Co.^  18  Iowa,  875;  Forbes  v.  Agawam  Mut,  Fire  Ins. 
Co.y  9  Cush.  470,  478. 

8.  We  must  dispose  of  the  less  important  questions  briefly. 
Hall  sued  John  Ayres  (the  present  plaintiff)  on  the  title  bond 
in  question,  alleging  the  assignment  of  January  10,  1860,  and 
the  condition  that  he,  John  Ayres,  should  pay  the  same,  etc. 
Ayres  filed  an  unsworn  answer,  denying  from  beginning  to 
end  every  averment  in  the  petition  of  Hall,  and,  among  other 
allegations,  denied  that  the  bond  had  been  assigned  to  him, 
or  that  he  had  any  interest  therein.  This  answer  was  signed 
thus:  '^C.  C.  Cole,  attorney  for  defendant,  per  Bartle."  As 
an  admission  of  the  defendant  in  that  suit,  it  was  competent 
evidence  against  him  in  this  suit:  See  authorities  cited  by 
appellant's  council.  The  presumption  is,  that  it  was  filed  by 
his  authority.  This  was  not  rebutted,  and  the  court  erred  in 
rejecting  it.    The  weight  would  be  for  the  jury. 

4.  When  plaintiff  closed  his  evidence,  defendant  made  a 
motion  for  a  nonsuit,  because  of  an  alleged  failure  to  make  on 
some  points  the  necessary  proof.  This  motion  was  overruled, 
and  the  defendant  then  went  on  and  introduced  his  evidence; 
and  the  plaintiff  then  adduced  further  evidence.  The  cause 
having  afterwards  been  fully  tried  on  its  merits,  we  would  not 
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reverse  the  judgment  for  any  supposed  or  technioal  error  in 
the  ruling  on  the  motion  for  a  nonsuit. 

5.  As  to  the  alleged  misrepresentation  as  to  the  state  of  the 
title,  or  failure  to  disclose  the  true  state  of  the  title,  a  few  ob- 
servations may  be  required,  in  case  the  cause  is  again  tried. 
Section  third  of  the  conditions  of  insurance  provides  that 
''  property  held  in  trust,  or  on  commission,  must  be  insured  as 
such;  otherwise  the  policy  will  not  cover  such  property.  By 
property  held  in  trust  is  intended  property  held  under  a  deed 
of  trust,  or  under  the  appointment  of  a  court,  or  property  held 
as  collateral  security.  If  the  interest  in  the  property  to  be 
insured  be  a  leasehold  interest,  or  any  other  interest  not  abso- 
lute, it  must  be  so  represented  to  the  company  and  expressed 
in  writing,  otherwise  the  insurance  shall  be  void."  It  is 
claimed  by  the  appellants  that  the  title  to  this  property  was 
put  into  John  Ayres,  the  plaintiff,  by  William  F.  Ayres  &  Co., 
to  defraud  their  creditors,  and  that  tiie  plaintiff  holds  it,  there- 
fore, in  secret  trust  for  Ayres  &  Go.  This  is  not  such  a  hold- 
ing in  trust  as  is  contemplated  by  the  above  condition.  If 
the  plaintiff  held  it  as  security  for  a  debt,  it  would  be  other- 
wise. 

Again,  it  is  claimed  that  the  plaintiff's  interest  not  being 
absolute,  and  the  contrary  not  being  expressed  in  writing,  the 
insurance  is  void.  In  the  body  of  the  policy  the  mill  is  de- 
scribed as  the  plaintiff's,  the  insurance  being  upon  '^  his  steam 
flouring  mill  and  machinery."  In  the  application  for  insur- 
ance, which  is  made  by  the  policy  part  thereof,  and  a  war- 
ranty, the  following  question  occurred:  ''What  encumbrance, 
if  any,  is  there  on  said  property  ?  If  mortgaged,  state  the 
amount  Is  there  any  insurance  by  the  mortgagee? "  The 
applicant  (W.  F.  Ayres)  answered  as  follows:  ''  Property  in 
the  name  of  John  Ayres,  subject  to  a  payment  of  fifteen  hun- 
dred dollars,  purchase-money  for  ground  where  located,  has 
been  sold  at  sheriff's  sale  to  satisfy  a  judgment  creditor  of 
William  F.  Ayres  &  Co.  Insurance  payable  to  him  (B.  F. 
Allen,  the  judgment  creditor),  first  to  amount  of  claim,  bal- 
ance payable  to  Ayres  &  Co."  Evidence  was  offered,  tending 
to  show  that  Hussey,  the  local  agent  of  defendant,  filled  up 
the  application,  which  was  afterwards  signed  by  William 
F.  Ayres  for  William  F.  Ayres  &  Co.  Allen  testified,  against 
defendant's  objection,  that  "  Hussey  was  told  by  William  F. 
Ayres,  as  near  as  witness  could  recollect,  that  William  F. 
Ayres  &  Co.  held  a  title  bond  for  a  deed  from  Edwin  Hall^ 
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and  that  the  bond  was  assigned  to  John  Ajrres;  that  Mr.  Hall 
still  had  the  legal  title,  and  the  amount  due  on  the  bond  was 
stated  at  the  time." 

The  defendant,  with  reference  to  these  matters,  asked  the 
following  instruction:  '^If  the  jury  find  from  the  eyidence 
that  there  was  a  material  misrepresentation  in  regard  to  the 
value  of  the  property  insured,  or  in  any  other  material  respect, 
in  the  application  for  insurance  made  by  William  F.  Ayres 
A  Co.,  the  policy  issued  upon  such  application  was  void  for 
Steoh  misrepresentation."  To  which  the  court  added:  ^'But 
if  the  jury  believe  from  the  evidence,  that  the  said  Ayres  A 
Co.  represented  the  facts  as  they  existed,  and  the  agent  of 
defendant  did  not  so  take  them  down,  but  changed  them  so 
that  such  statements  are  not  correctly  stated  in  the  applica- 
tion, then  such  charge  was  wrongful  in  the  defendant,  and 
they  cannot  take  advantage  thereof."  Amid  the  conflicting 
decisions  on  this  and  kindred  points,  as  to  the  effect  of  the 
acts  and  knowledge  of  agents,  we  think  the  correct  rule,  as 
applied  to  this  case,  is  this:  If  Hussey,  the  local  agent,  had 
authority  only  to  receive  and  forward  applications  for  risks  of 
this  kind,  and  did  receive  and  forward  this  application  for 
William  F.  Ayres  &  Co.,  parol  evidence  would  not  be  receiv- 
able to  show  that  the  agent  faUed  to  take  down  the  statements 
or  changed  them.  When  the  application  was  signed  to  be 
forwarded,  the  applicant  made  it  his  own.  If,  on  the  other 
hand,  the  local  agent  had  the  power  to  pass  upon,  and  did 
pass  upon,  the  risk  in  question  without  submitting  it  to  his 
principal,  and  failed  correctly  to  take  down  the  facts  stated 
by  the  applicant,  in  ignorance  of  which  the  application  was 
tiigned,  there  is  nothing  in  the  policy  in  suit,  as  there  is  noth- 
ing in  reason  and  justice  to  prevent  the  defendant  from  being 
estopped,  and  he  is  estopped  from  objecting  that  he  has  been 
misled  by  the  representations  of  the  assured.  This  policy 
contains  no  stipulations,  such  as  are  contained  in  some  poli- 
cies: See  Chase  v.  Hamilton  Ins.  Co,y  20  N.  Y.  62;  Jenkins  v. 
Quincy  Mui.  Ins.  Co.,  7  Gray,  370;  Jennings  v.  Chenango  Ins* 
Co.j  2  Denio,  75;  Loehner  v.  Home  Mut.  L  Co.y  17  Mo.  247, 
that  the  insurer  idiall  not  be  bound  by  the  acts  or  knowledge 
of  the  agent,  or  by  statements  made  to  or  by  any  agent.  In 
support  of  the  principles  above  laid  down,  see  Hough  v.  City 
Ins.  Co.y  29  Conn.  10  [76  Am.  Dec.  681];  Plumb  v.  Cattaraugus 
CowUy  Mut.  Ins.  Co.y  18  N.  Y.  392  [72  Am.  Dec.  626];  and 
Moliere  v.  Permsylvania  Ins.  Co.y  5  Bawle,  342  [28  Am.  Dec. 
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675],  in  each  of  which  insurers  were  held  estopped  or  bound 
by  acts  of  agents  with  reference  to  applications:  Wilson  v. 
Conway  Ins,  Co,,  4  R.  I.  141;  Chaffee  v.  Cattaraugus  County 
Mut.  Ins.  Co.,  18  N.  Y.  876;  Brown  v.  Cattaraugus  County  Ifwf^ 
Ins,  Co.,  18  Id.  385,  where  the  insurer  was  not  held  bound, 
where  the  agent  had  power  only  to  receive  and  forward  appli- 
cations. On  the  contrary,  the  Massachusetts  cases  make  it 
the  duty  of  the  assured,  in  all  cases,  to  see  that  the  applica- 
tion is  correct,  the  agent  of  the  insurance  company  being,  as 
respects  the  receiving  and  filling  up  of  applications,  the  agent 
of  the  applicant:  Lowell  v.  Middlesex  Mutual  Fire  Ins.  Co.^ 
8  Gush.  127,  133;  Vose  v.  Eagle  Life  and  Health  Ins.  Co.,  6  Id. 
42;  Forbes  v.  Agawam  Mvi.  Fire  Ins.  Co.y  9  Id.  470;  Lee  v. 
Howard  Fire  Ins.  Co.,  3  Gray,  683. 

6.  The  contract  of  insurance  in  this  case  is  made  with  the 
plaintiff,  and  not  with  Allen:  Lowell  v.  Middlesex  Ins.  Co.,  8 
Cush.  127.  This  is  so,  notwithstanding  the  provision  in  the 
policy  that  Allen  is  to  be  first  paid  to  the  extent  of  his  claim. 
One  of  the  conditions  attached  to  and  forming  part  of  the 
policy,  requires  "all  persons  insured  by  the  company  to  de- 
liver a  particular  account  of  loss  or  damage,  signed  by  their 
own  hands,"  containing,  etc.  "And  until  such  proofs,  etc.,  are 
produced  by  the  claimant,  the  loss  shall  not  be  payable." 
The  preliminary  proof  of  loss  was  made  by  Allen,  who  stated 
at  the  conclusion  "that  plaintiff  was  a  non-resident  of  Iowa; 
was  ignorant  of  the  fire,  and  that  he  makes  this  proof  both  for 
John  Ayres  and  himself."  As  to  the  claim  of  the  plaintiff 
under  the  policy,  it  is  plain  that  the  company  would  ordi- 
narily be  entitled  to  have  his  oath  as  to  the  matters  required 
by  the  policy  to  be  set  forth  in  the  proofs  of  loss;  but  if  the 
assured  is  non-resident,  and  has  an  agent  in  charge  of  his  prem- 
ises, on  account  of  which  the  loss  is  claimed,  we  see  no  reason 
why  the  proof  may  not  be  made  by  him.  Certainly,  this 
would  be  sufficient  if  not  objected  to  for  that  reason. 

In  this  case,  Allen  did  not  pretend  to  any  prior  direct  au- 
thority to  make  the  proof  for  the  plaintiff,  and  was  not  his 
agent.  And  the  proof  made  by  him  would  not  be  sufficient 
in  favor  of  the  plaintiff,  unless  it  was  waived  by  the  insur- 
ers: Mason  v.  Harvey,  8  Ex.  819.  Mere  silence  will  not 
amount  to  a  waiver  of  defective  proofs  of  loss:  Keenan  v.  Du- 
buque Mut.  Ins.  Co.,  13  Iowa,  375;  but  if  the  company  or  its 
authorized  agents  made  no  objections  to  the  proofs,  because 
not  made  by  the  plaintiff  in  person,  but  placed  their  refusal 
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to  pay  upon  other  specific  and  distinct  grounds,  the  defend** 
ant  cannot  defeat  the  action,  if  the  plaintiff  is  otherwise  en- 
titled to  recover,  by  bringing  forward  at  the  trial  objections 
not  insisted  upon  at  the  time:  Tayloe  v.  Merchants^  Ins.  Co.,  9 
How.  390;  Hartford  Ins.  Co.  v.  Harmer,  2  Ohio  St  452;  Peor 
cock  V.  New  York  Ins.  Co.,  1  Bosw.  338;  Wyman  y.  People^$ 
Equity  Ins.  Co.,  1  Allen,  301  [79  Am.  Dec.  737];  Pe(yricL  Marine 
Fire  Ins.  Co.  v.  WhiUhiUy  25  111.  466;  Bodle  v.  Chenango 
CowUy  Mut.  Ins.  Co.,  2  N.  Y.  53.  The  third  and  fourth  in- 
BtructionB  to  the  jury,  given  by  the  court  on  its  own  motion, 
seem  to  accord  with  the  above  views,  and  were  not  erroneous. 

For  the  error  of  the  court,  as  pointed  out  in  the  latter  part 
of  the  second  division  of  the  above  opinion,  with  respect  to  the 
effect  of  HuBsey's  knowledge,  and  his  failure  to  object  to  the 
transfer  of  the  bond  to  Allen,  and  for  the  errors  set  forth  in 
the  third  and  fifth  divisions  of  the  foregoing  opinion,  the  judg- 
ment below  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 

Beversed. 

CoLKy  J«,  having  been  of  counsel,  took  no  part  in  the  con- 
•ideration  of  this  case. 


HoLDgB  or  TiTLi  BoiTD  HAS  Iksubabls  Ikterbst  in  Rsaltt:  AfrU  T, 
Home  InM,  Cbw,  21  Iowm»  188^  citing  the  principal  case. 

EmoT  ov  AuKzrATioif  or  Chanob  in  Tttlb  to  Avoid  Insukanob  Polioti 
JTorrMOfi  ▼.  Tenmeifu  Ihb.  Co.^  50  Am.  Dec.  299,  and  note  treating  the  sub- 
ject at  length;  Phcenix  Int.  Co.  ▼.  Lawrence^  81  Id.  562;  Barnes  v.  Union  MuL 
F.  In*.  Ckkf  81  Id.  562,  and  notes.  In  Ingunuioe  Co.  v.  Archer,  36  Ohio  St. 
613,  and  Sawage  v.  Howard  Ins.  Co.,  44  How.  Pr.  53,  citing  the  principal  oaoe, 
it  tM  held  that  a  change  or  transfer  of  title  avoids  the  policy.  A  mere  nominal 
ohaiige  of  interest  is  of  no  consequence;  but  where  the  change  would  increase 
the  temptation  to  defraud  the  underwriters,  it  will  avoid  the  policy:  Ayre$  v. 
Home  Int.  Co.,  21  Iowa,  190, 191,  dting  the  principal  case;  and  in  CommerdaX 
Int.  Co.  T.  Spanknable,  52  DL  60,  where  the  principal  case  is  also  cited,  it  is 
held  that  a  mortgage  is  not  an  alienation  avoiding  the  policy.  A  distinction 
is  made  between  mutual  and  other  companies,  and  it  is  held  as  to  the  for- 
mer class  that  insurance  is  personal,  and  that  the  policy  does  not  pass,  so  as 
to  continue  the  liability  of  the  company  to  the  assignee  or  purchaser  of  the 
insured  property,  unless  by  consent  of  tiie  proper  officer:  Simerai  v.  Dubuqm 
M.  F.  I.  Co.,  18  Iowa,  323,  citing  the  principal  case;  and  see  MtttHal  Fire  Int. 
Oo.  V.  DetUe,  79  Am.  Deo.  673. 

Knowlbdgb  01*  AoENT  BiNDB  Insubanob  Compant,  whbv:  See  Hough  v. 
OS^  F.  InM.  Co.,  76  Am.  Deo.  581,  and  note.  As  to  whether  agent  is  acting 
for  assured  or  insurer,  and  liability  in  either  case,  see  the  extended  note  to 
Clark  V.  Union  Mvl.  F.  Int.  Co.,  77  Am.  Dec.  724  et  neq.  The  rules  of  law 
laid  down  in  the  principal  case  as  to  applications  taken  by  agents,  are  fol- 
lowed in  Afret  v.  Home  Ine.  Co.,  21  Iowa,  192.    If  the  agent  has  no  furthef 
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authority  than  to  receive  and  forward  application  for  policy,  the  company 
i»  not  bound  by  notice  to  him:  IHckhuon  v.  Miss,  VaL  Ins.  Co.,  49  Iowa,  290; 
Kingston  v.  ^tna  Ins.  Co.,  42  Id.  47;  but  if  on  the  other  hand  the  agent  has 
fnll  power  to  the  extent  of  passing  upon  risks,  the  company  is  estopped  by 
his  acts  or  by  notice  to  him:  Anson  v.  Winesheik  Ins.  Co.,  23  Iowa»  86;  /fiMir- 
tmes  Co.  V.  Wiikmson,  13  WalL  234;  Stms  y.  SUOs  Ins.  Co.,  47  Ma  00;  aad 
■ee  Bartholomew  ▼.  MerchomUf  Ins.  Co.,  26  Iowa»  514^  on  botti  of  these  pointy 
all  citing  the  principal  oaae. 

Waxyxb  bt  Ihsubxb  or  Dkfkt  nr  Nonoi  of  Laws:  See  Trask  t.  F.  4 
M.  Ins.  Co.,  72  Am.  Dec.  622,  and  note.  The  rules  laid  down  in  the  principal 
case  as  to  proof  of  loss^  and  waiver  of  defects  therein,  are  followed  in  ilyratT. 
Home  Ins.  Co.,  21  Iowa,  193. 

Abmxbsionb  bt  AnoBHBn^  wHiir  BDnmro  ok  Clddt:  See  note  to  OZori 
r.  Bandatt,  7^  Ajil  Deo.  266.  Li /once  t.  CZori^  37  Iowa»  688, 689^  citing  tiio 
principal  case,  it  is  held  that  attorneys  have  power  to  mike  admissions  for  the 
purpose  of  dispensing  with  proof  of  certain  facts  on  the  trial  of  the  oaaae. 

Thi  pbdioipal  GAgi  WA8  AmRUD  uBov  AUL  TOBOB  otk  tk  mAmqpumM 
tfpeal:  Ayrm  t.  Heme  Ins.  Co.,  21  Iow%  198. 


SbABS   V.   LiVBBMOBB. 
117  Iowa,  297.] 

PUWHAfllB  Of  PjUIFUTT  UHDUft  SaU  IN  PUBSVAVOB  OV  PlOWm  li 

able  with  notice  of  the  extent  of  the  power,  and  la  bonnd  to  eee  that  il 
has  been  pnrsned. 

Ik  ABOSRTAiimro  wajri'iiBK  Powbb  has  bkdi  Pbofiblt  Kiimiiiwi^  on 
Followed^  no  qnestion  of  jnrisdiction  is  involved  as  in  eassa  of  Jndioial 
sales. 

DntBonoini  nr  Powxb  of  Saub  xust  bb  Stbioilt  Pubsubd^  and  a  devia- 
tion in  the  exeention  of  the  power  will  invalidate  the  sale. 

Wbxbb  Dbbd  Cqhtainino  Powbb  of  Salb  provided  that  notice  shoold  be 
given  by  posting  on  the  front  door  of  a  certain  hotel,  a  posting  of  saoh 
notioe  near  the  door  bat  not  on  it  is  not  a  sufficient  oompltanoe  with  the 
power;  and  the  faat  that  tiie  proprietor  of  the  hotel  refosed  to  permit  the 
posting  of  snoh  notices  on  the  door  of  his  honse  would  afford  no  excnae 
for  dinrogarding  the  terms  of  the  power. 

Burr  in  equity  to  set  aside  a  sale  under  a  trust  deed,  author- 
izing the  trustee  to  sell  after  giving  ''  twenty  days  notice  by 
posting  an  advertisement  on  the  front  door  of  the  Goodenow 
hotel."    The  remaining  fiaots  appear  in  the  opinion. 

Charles  Reeh,  for  the  appellants. 

Charles  M.  Dunbar^  for  the  appellee. 

By  Court,  Wright,  G.  J.  It  is  very  obvious  that  the  vital 
question  in  this  case  is,  whether  the  power  of  sale  conferred  by 
the  deed  was  so  executed  as  to  pass  the  title  to  the  purchaser. 
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Pertinent  to  this  inquiry,  the  following  familiar  rules  of  law 
may  be  stated:  The  appellant  takes  under  the  execution  of 
a  power,  and  of  course  under  its  authority,  just  as  if  the  power, 
and  the  instrument  executing  it,  had  been  incorporated  in  the 
same  deed.  Her  title  rests  upon  the  act  creating  the  power, 
and  takes  effect  as  if  created  by  the  original  deed:  Marlborough 
y.  Qodolphin,  2  Ves.  Sr.  78;  Cook  v.  Duchenfield^  2  Atk.  562; 
DooUtile  V.  Lewia,  7  Johns.  Ch.  45  [11  Am.  Dec.  889].  The 
authority  to  sell  being  derived  from  the  power,  it  follows  that 
the  purchaser  is  bound  to  look  for  and  to  understand  the  ex- 
tent of  such  power;  or,  as  elsewhere  expressed,  "  taking  under 
the  power,  he  is  bound  to  see  that  its  terms  are  complied 
with":  Ormsby  v.  Tartucon^  8  liti  410.  And  of  course,  in 
this,  as  in  aU  other  contracts,  the  object  and  design  of  the  par- 
ties should  be  kept  strictly  in  view,  in  ascertaining  the  nature 
and  extent  of  the  power. 

The  authority  and  its  exercise  are  matters  of  contract.  In 
ascertaining  whether  the  authority  has  been  properly  exercised 
or  followed,  it  is  not  a  question  of  jurisdiction,  as  in  judicial 
sales,  for  it  is  not  from  the  courts,  but  from  the  contract  or 
agreement  of  the  parties,  that  the  power  is  derived.  Hence 
the  cases  of  Morrow  v.  Weed^  4  Iowa,  78  [66  Am.  Dec.  122], 
and  others  discussing  the  same  question,  cited  by  appellant's 
counsel,  have  no  application. 

In  PoweU  V.  TutiUy  3  N.  Y.  401,  Harris,  J.,  in  speaking  of  aa 
analogous  question,  says:  ''  It  is  a  familiar  rule  of  law  that  a 
special  authority  must  be  strictly  pursued.  When  such  au- 
thority is  prescribed  by  statute,  and  when  in  its  exercise  it 
operates  to  divest  the  citizen  of  his  property,  courts  cannot  be 
too  sedulous  in  confining  it  within  the  boundaries  which  ths 
legislature  have  thought  fit  to  prescribe.  At  this  day,  and  in 
this  country  especially,  the  protection  of  private  rights  de- 
mands this  safeguard;  and  he  who  will  review  the  adjudica- 
tions of  our  courts,  involving  this  principle,  will  be  interested 
to  observe  with  what  uniformity  and  increasing  jealousy  the 
exercise  of  such  a  power  has  been  restricted  to  its  own  speci- 
fied limits."  And  in  the  same  spirit,  it  is  said  in  Sharp  v. 
Johnson,  4  Hill,  99  [40  Am.  Dec.  259],  that  "  when  lands  are 
to  be  taken  under  a  statute  authority,  in  derogation  of  the 
common  law,  every  requisite  of  the  state,  having  the  sem- 
blance  of  benefit  to  the  owner,  must  be  strictly  complied  with." 
And  the  rule  is  even  more  strict  when  the  authority  is  found 
wholly  in  the  contract  of  the  parties.    Says  a  late  writer  upon 
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this  subject,  reviewing  and  summing  up  the  authorities:  "The 
principle  is  undisputed  and  fundamental  that  directions  in 
powers  of  sale  must  be  strictly,  literally,  and  precisely  pur- 
sued, and  admit  of  no  equivalent  or  substitution,  however  un- 
essential they  might  otherwise  have  been  " :  2  Am.  Law  Reg., 
N.  S.,  714.  If  the  manner  of  its  execution  is  particularly  pre- 
scribed in  the  deed,  this  must  be  followed.  The  designation 
of  a  specific  mode  negatives  the  right  to  follow  any  other. 
Mr.  Justice  Washington,  in  speaking  of  the  duty  of  the  trustee 
to  conform,  in  making  the  sale,  to  the  terms  of  the  power  un- 
der which  he  proposed  to  act,  says:  "This  was  the  test  of 
value  which  the  grantor  thought  proper  to  require,  and  it  was 
not  competent  for  the  trustee  to  establish  any  other,  although 
by  doing  so  he  might,  in  reality,  promote  the  interest  of  those 
for  whom  he  acted":  OreenleafY.  Queefij  1  Pet  144;  and  see  4 
Kent's  Com.  148, 190;  Button  v.  OottoUy  10  Iowa,  408;  Bumei 
V.  DennietoUy  6  Johns.  Ch.  85;  WaU%8  v.  Thomtotij  2  Brock. 
422. 

But  without  further  recurring  to  principles,  we  come  to  the 
facts  of  the  case  before  us.  The  deed  required  that  notice 
should  be  given  by  posting  the  same  "on  the  front  door  of  the 
hotel."  It  is  quite  conclusively  shown  that  it  was  not  thua 
posted.  Exactly  where  it  was  placed  does  not  very  clearly 
appear  from  the  testimony.  It  was  either  on  the  large  or  small^ 
board  referred  to  by  one  witness;  on  a  board  within  the  por- 
tico, and  within  a  few  feet  of  the  door,  as  stated  in  the  answer 
of  Schrader;  on  the  casings  of  the  door,  or  on  a  board  stand- 
ing against  the  side  of  the  building,  according  to  the  recollec- 
tion of  other  witnesses.  Whether  the  notice  was  ever  seen  by 
plaintifT  does  not  appear,  nor  is  it  material.  For  notice  to 
the  world,  in  the  manner  prescribed  in  the  deed,  is  as  impor- 
tant to  the  grantor,  and  as  much  the  object  of  requiring  notice 
at  all,  as  notice  to  him.  Now,  can  it  be  said  that  the  trustee 
strictly  and  precisely  followed  the  directions  of  his  power? 
If  putting  a  notice  upon  a  board  standing  against  the  side  of 
the  building  is  a  notice  upon  the  door,  then  he  did;  otherwise 
not.  The  weight  of  the  testimony  shows  that  the  notice  was 
thus  given,  and  we  so  find.  That  witnesses  diflTer  (no  two  of 
them  agree)  as  to  where  the  notice  was  placed,  ought,  of  itself, 
to  lead  a  court  to  hesitate  long  before  divesting  a  citizen  of  his 
property,  upon  a  proceeding  harsh  and  severe  in  its  nature, 
and  therefore  required  to  be  carried  on  in  strict  conformity 
to  the  deed.     The  fact  being  found  as  above,  however,  all  fidr 
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cause  for  hesitation  is  removedy  and  plaintiff's  equity  is  ap- 
parent 

For  if  posting  in  one  place  is  the  same  as  posting  in  another, 
or  if  the  doing  of  one  thing  is  the  same  as  something  else 
(where  a  strict  and  not  a  substantial  compliance  is  demanded), 
the  plaintiff  is  without  remedy;  otherwise  not  That  notice  of 
the  sale  was  thus  more  generally  known,  and  more  persons 
called  to  the  sale,  than  if  given  according  to  the  terms  of  the 
deed,  can  make  no  difference.  The  parties  agreed  upon  one 
notice,  at  one  place,  and  for  twenty  days.  Suppose  the  trustee 
posted,  a  thousand  notices  in  as  many  different  places  in  the 
county,  for  three  months,  and  had  publication  made  for  the 
same  time  in  the  two  newspapers  of  the  town  of  Maquoketa, 
but  failed  to  place  an  advertisement  at  the  place  required  by 
tlie  deed,  would  this  be  a  compliance  with  the  power?  Could 
it  be  said  there  was  no  prejudice?  that  all  this  tended  to  and 
probably  did  promote  the  grantor's  or  debtor's  interest,  and 
therefore  the  sale  should  be  upheld?  If  so,  then  the  contract 
amounts  to  nothing.  If  so,  then  a  party  can  just  as  well  be 
brought  into  court  by  having  the  sheriff  and  all  the  con- 
stables in  the  county,  and  a  hundred  of  his  neighbors,  tell 
him  that  an  action  is  pending;  can  just  as  well  be  concluded 
by  such  notice  as  by  that  required  by  the  statute.  Such  no- 
tice might  give  him  vastly  more  information  than  an  ordinary 
^'summons,"  or  the  ^^notice  of  the  statute";  but  the  cardinal 
trouble  is,  that  it  is  not  what  the  law  requires;  and  there  can 
be  nothing  equivalent  to  this;  the  law  allows  no  substitute. 
To  the  parties  under  such  an  instrument  as  this,  the  contract 
furnishes  the  law.  Without  the  notice  which  they  have  agreed 
upon,  there  is  no  power  to  sell;  there  is  no  jurisdiction. 

That  the  proprietor  of  the  hotel  would  not  permit  such  no- 
tices to  be  posted  on  the  door,  cannot  affect  the  question.  The 
creditor  was  not  without  remedy.  The  courts  were  open  to 
him  to  foreclose  his  trust  deed  as  an  ordinary  mortgage.  Dut-' 
ton  V.  Cottony  ID  Iowa,  408,  is  in  all  forms  with  this  as  to  this 
question.  There,  the  law  required  that  one  of  the  notices  of  a 
mortgage  foreclosure  (by  the  strict  method,  as  it  is  termed) 
should  be  posted  at  the  place  where  the  last  term  of  the  dis- 
trict^ court  for  the  county  was  held.  At  the  time  of  the  sale, 
no  term  had  been  held  in  the  county  where  the  sale  took  place, 
and  of  course  the  sheriff  could  not  comply  with  the  law. 
Three  notices  were  put  up,  however,  one  of  them  being  at  the 
office  of  the  district  court  clerk.    The  sale  was  set  aside,  and 
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the  party  turned  over  to  his  remedy  of  foreclosure.    Let  the 
present  creditor  pursue  the  same  course,  if  the  debt  is  not  paid 
and  the  trustee  cannot  give  notice  required  by  the  deed. 
AiBirmed. 


DiBsoiTOKB  nr  Powxbs  mrar  bb  Strioilt,  LxnmALLT,  aitd  Prbcisilt 
ToLLawED:  See  Cam^pbeU  ▼.  Tagge,  SO  lofwa^  807;  for  if  fnndnleiitly,  iin« 
furly,  and  irregularly  ezeroiBed»  the  owner,  as  to  property  sold  thereanderp 
will  be  allowed  to  oome  in  and  impugn  the  lale,  and  redeem  the  property: 
Penn^Y.  Cook,  19  Id.  644;  and  see  Piinfey  t.  Ba^e$,  22  Id.  21,  all  citing  tha 
principal  caae. 

Konoi  o7  Sali^  Suinaniror  whbu  Bjbquxbsd:  Sea  the  note  to  Bqfmm 
T.  Amlkoti^p  75  Am.  Deo.  704  at  eeq.,  and  particniariy  page  718i 
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[n  Iowa,  «l1 
Ooanmm  ooHanunHo  Subplus  ABisnro  ibok  Salh  qv  Eimjutjuh  may 

be  determined  upon  motion  instead  of  by  petitioii  In  equity  or  another 
action,  eapeoially  where  the  bote  are  vndisputed,  cr  are  euoeptible  of 
being  clearly  and  easily  ascertained. 

Wkbn  Svbflus  Abiszno  iboh  Salb  oh  Ezaoumnr  has  been  aetnally  paid 
over  by  the  sheriff  to  snbseqnent  exeoation  creditors  of  the  same  debtor, 
such  creditors  shoald  be  brought  before  the  courts  in  order  to  determine 
a  oontest  in  regard  to  each  sorplns. 

▲fflzoation  or  Subflxtb  Pboobbdb  or  Shbbiu'b  Salb.  — Where  a  deorea 
in  foredoanre  ordered  a  sale  of  so  mnch  of  the  mortgaged  premises  sa 
shonld  be  necessary  to  satisfy  the  mortgage  debt,  and  a  special  execntion 
commanded  the  sheriff  to  expose  the  whole  property  for  sale,  under 
which  it  was  divided  into  five  parcels  which  were  sold  separately,  the 
fifth  one  being  sold  after  a  sum  had  been  realised  from  the  sale  of  the 
other  four  sufficient  to  satisfy  the  debt^  a  motion  in  court  by  a  subse- 
quent Uen-holder  to  apply  the  surplus  thus  arising  operated  as  an  affirm- 
ance or  ratification  of  the  sale,  and  on  the  hearing  of  the  motion  the  ssle 
would  be  treated  as  valid. 

80BFLU8  M0NBT8  Abisiko  fbom  Fobbolosubb  Salb^  while  remainiiig  in  the 
hands  of  the  sheriff^  or  under  control  of  the  courts  belong  to  subsequent 
lien-holders  in  the  order  of  priority,  and  should  be  so  disposed  of  by  the 
oonrt;  but  when  the  execution  does  not  direct  the  disposition  of  such 
surplus,  and  the  sheri£^  acting  in  good  &dth  and  without  knowledge  of 
su(^  subsequent  liens,  applies  the  money  upon  other  executions  in  his 
hands  against  the  mortgagor,  he  will  not  be  liable  to  such  lien-holders 
therefor. 

Application  by  one  John  Sherman,  claiming  to  haye  k, 
judgment  lien  on  the  premises  of  R.  W.  Sypher,  subsequent  to 
a  mortgage  thereon,  to  apply  the  surplus  proceeds  from  the 
sheriff's  sale  on  foreclosure  of  the  mortgage,  to  his  debt  The 
further  facts  appear  in  the  opinion. 
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Withrow  and  SnUihj  for  the  appellant. 
Casady  and  Polh^  for  the  appellee. 

By  Court,  Dillon,  J.  There  is  no  objection  to  the  practice 
of  determining  contests  in  relation  to  the  surplus  arising  from 
Bales  on  execution  on  motion,  instead  of  by  petition  in  equity 
or  other  action,  especially  where  the  facts  are  undisputed,  or 
are  susceptible  of  being  clearly  and  easily  ascertained,  and  no 
new  parties  are  necessary.  This  practice  is  well  established: 
Williams  v.  Rogers^  5  Johns.  163;  Ball  v.  Ryers^  3  Caines,  84; 
Every  y.  Edgertonj  7  Wend.  259,  263;  see  also  RUter  v.  Hen- 
ihawj  7  Iowa,  97.  But  when  it  appeared  in  this  case  that  the 
sherifif  had  actually  paid  over  the  surplusage  moneys  to  the 
other  execution  creditors  of  the  common  debtor,  these  should 
have  been  before  the  court.  If  the  sheriff  was  liable  imme- 
diately and  personally  to  the  appellee,  he  could  then  have  an 
order  on  those  to  whom  he  had  paid  the  money  to  refund  it  to 
him,  or  for  other  relief,  on  showing  himself  thereto  entitled. 
If  it  should  appear  that  the  sheriff  was  not  liable,  but  that 
those  to  whom  he  had  paid  the  money  were  liable  to  the  ap- 
pellee, they  could  be  ordered  to  refrind.  But  the  parties 
receiving  the  surplus  money  in  dispute  not  being  before  the 
court,  we  proceed  to  determine  the  only  question  before  us, 
viz.,  whether  the  order  of  the  district  court,  based  on  the  mo- 
tion before  it,  making  the  sheriff  liable  personally  in  respect 
of  the  overplus,  was  correct. 

In  support  of  the  decision  below,  the  appellee  makes  this 
point:  The  sheriff  sold  five  lots  (as  subdivided),  when  four  of 
them  produced  more  than  sufficient  to  pay  the  debt.  Having 
done  so,  it  is  argued  that  he  holds  the  surplus  in  trust  for  the 
party  entitled  to  the  first  lien  on  the  land,  and  that  he  paid  it 
over  at  his  peril.  This  is  the  point  in  this  case  that  has  given 
us  the  chief  difficulty.  The  sheriff  subdivided  the  mortgaged 
estate  into  five  parcels;  and  four  of  them  sold  for  enough  to 
pay  the  decree  under  which  they  were  sold.  A  doubt  might 
possibly  be  suggested  whether  the  sheriff,  in  selling  all,  ex- 
ceeded the  command  of  the  writ  which  is  his  guide.  The 
writ  did  not  follow  the  decree,  which  was  to  sell  the  mort- 
gaged estate,  or  so  much  thereof  as  should  be  necessary.  In 
foreclosure  proceedings,  the  court,  because  of  the  indivisibility 
of  the  premises,  or  because  the  parties  consent,  or  for  other 
causes,  often  orders  the  sale  of  the  whole  estate. 

The  execution,  beyond  which  the  sheriff  need  not  go,  com* 
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manded  him  "to  expose  to  sale  the  following  described  prop- 
erty." In  selling  all,  he  obeyed  the  writ  literally;  although 
the  law  and  the  decree  were  both  violated  so  far  as  the  sale 
of  the  fifth  parcel  was  concerned.  We  need  express  no  opin- 
ion whether,  under  the  writ,  the  act  of  the  sheriff  in  making 
sale  of  the  last  parcel  was  wrongful,  because  in  this  case  the 
rights  of  the  parties  do  not  turn  upon  the  decision  of  this 
question:  See  Trieber  v.  ShefeVy  18  Iowa,  29; .  Waldo  v.  PF3- 
liama^  2  Scam.  470.  This  is  not  an  application  to  set  aside  the 
sale;  to  disafSrm  and  repudiate  the  act  of  the  sheriff  in  sell- 
ing too  much.  There  is  no  evidence  that  Sypher,  whose 
property  was  thus  sold,  makes  any  objection  to  the  sale.  It 
may  admit  of  serious  question  if  Sypher  ratifies  and  is  satis- 
fied with  the  sale,  because  it  is  an  advantageous  one,  or  for 
other  reasons,  whether  it  can  be  impeached  and  set  aside  by 
ft  judgment  creditor.  But  waiving  this  question  also,  it  is 
clear  that  when  such  a  creditor  comes  into  court  and  files  a 
motion,  making  no  complaint  about  the  sale,  but  simply  ask- 
ing for  the  surplus,  he,  by  that  very  proceeding,  necessarily 
affirms  and  ratifies  the  act  by  which,  and  by  which  alone,  the 
surplus  was  brought  into  existence:  Bacon  v.  Leonard^  4  Pick. 
277,  280.  On  this  motion,  which  is  the  only  proceeding  be- 
fore us,  the  question  is  just  the  same  as  if  the  surplus  had 
arisen  under  a  sale  of  the  most  unquestioned  regularity.  If 
Sherman  wishes  to  try  the  question  whether  the  act  of  the 
sheriff  in  selling  the  fifth  parcel  was,  as  to  him,  unauthorized 
and  wrongful,  or  if  he  wishes  to  set  aside  the  sale  thereof  and 
to  test  his  right  to  do  so,  the  law  affords  him  appropriate 
remedies.  The  present  motion  was  not  framed  with  that  view, 
and  claims  the  money  in  question  on  other  grounds.  It  as- 
sumes that  the  money  is  rightfully  in  the  sheriff's  hands,  and 
asks  it  for  the  appellee,  because  he  is  the  next  lien-holder  in 
order  after  the  decree. 

If  the  surplus  money  were  still  in  the  hands  of  the  officer, 
or  if  it  was  in  court,  it  would  clearly  belong  to  the  appellee, 
who  was  the  first  lien  creditor.  By  the  statute,  Revision,  sec. 
3666,  "if  there  are  no  other  liens  upon  the  property,  the  over- 
plus shall  be  paid  to  the  mortgagor." 

If  there  are  other  liens,  "they  shall  be  paid  off  in  their 
order":  Revision,  sec.  3667.  And  the  doctrine  is  well  estab- 
lished, that  when  lands  are  sold  on  execution,  the  liens  are 
transferred  to  and  follow  the  surplus,  at  least  in  equity,  and 
the  surplus  will  be  distributed  in  the  order  of  the  liens  (whether 
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by  judgment  or  mortgage)  on  the  land  out  of  which  it  arose: 
AveriU  v.  Loucks,  6  Barb.  470;  Eddy  v.  Smithj  13  Wend.  488; 
Sodine  v.  Moore,  18  N.  Y.  347;  BarUett  v.  Gale,  4  Paige,  503; 
De  La  Vergne  v.  Evertaon,  1  Id.  181, 558, 635  [19  Am.  Dec.  411]; 
Doniphan  v.  Paxton,  19  Mo.  288;  WhiU  v.  Wathin,  23  Id.  429; 
Kennedy  v.  Hammondy  16  Id.  341;  2  Am.  Law  Reg.,  N.  S., 
733,  734,  and  authorities  cited;  Every  v.  Edgerton,  7  Wend. 
259.  This  principle  is  recognized  in  Chase  v.  Parker,  14  Iowa, 
207;  Cook  y.  Dillon,  9  Id.  407.  It  is  not  in  the  power  of  the 
debtor  to  assign  this  surplus  so  as  to  defeat  liens  on  the  land 
existing  at  the  time  of  the  assignment:  Doniphan  v.  Paxton, 
19  Mo.  288;  Van  Nest  v.  Yeomans,  1  Wend.  87;  Palmer  v. 
Tarborough,  1  Ired.  Eq.  310. 

If  the  surplus  is  levied  upon  and  appropriated  by  a  junior 
Hen-holder,  this  is  an  assignment  from  the  debtor  by  operation 
of  law;  and  this  cannot  be  done  to  the  destruction  or  prejudice 
of  prior  liens,  any  more  than  if  the  assignment  had  been  direct 
from  the  debtor  by  contract  or  deed:  Eddy  y.  Smith,  13  Wend. 
488, 490,  and  cases  supra.  While  the  court  would,  as  above 
observed,  have  awarded  the  surplus  to  the  appellee,  if  the  sher- 
iff had  returned  the  money  into  court,  or  if  it  were  still  in  his 
hands,  it  does  not  follow  that  the  sheriff  is  liable,  under  the 
oiroumstanoes,  for  having  applied  it  on  the  other  writs.  The 
execution  under  which  he  acted  did  not  require  him  to  bring 
the  surplus  into  court  It  did  not  advise  or  notify  him  that  the 
appellee  or  that  any  other  person  had  liens  upon  the  property  or 
was  interested  in  the  surplus.  Nor  had  he  actual  knowledge 
of  such  liens.  He  was  therefore  justified  in  presuming  that 
the  surplus  was  the  property  of  Sypher:  Revision,  sec.  3316. 
Under  these  circumstances,  he  might  have  paid  this  surplus 
to  Sypher  without  incurring  liability,  had  no  other  executions 
been  placed  in  his  hand.  When  these  came  into  his  hands, 
it  was  his  duty  (having  no  notice  of  other  liens)  to  levy  them 
upon  the  overplus  as  Sypher's  property,  and  having  done  so  in 
good  faith,  and  actually  paid  over  the  money,  it  seems  to  us 
manifestly  unjust  to  subject  him  to  liability  to  a  party  who 
had  failed  in  the  foreclosure  proceeding  to  set  up  his  rights, 
and  respecting  which  the  sheriff  was  faultlessly  ignorant.  It 
was  stated,  arguendo,  in  Cook  v.  Dillon,  9  Iowa,  407  [74  Am. 
Dec.  354],  that  a  trustee  making  sale  of  land  under  a  deed  of 
trust  is  not  bound  to  take  notice  of  or  search  for  subsequent 
judgments  or  liens,  and  that  if  such  lien-holders  do  not  notify 
him  of  their  rights,  he  will  be  without  fault  and  without  lia* 
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bility  if  he  pays  the  surplus  over  to  the  party  whose  land  was 
sold.  This  is  reasonable,  and  the  principle  is  equally  applica- 
ble to  sales  by  a  sheriff.  His  writ  is  his  charter  and  his  guide. 
He  is  not  bound  to  examine  the  records  of  the  county  or  those 
of  the  court  to  ascertain  the  rights  of  subsequent  grantees  or 
encumbrancers:  Bacon  y.  Leonard^  4  Pick.  281.  '' Whilst  the 
avails  of  a  sale  remain  in  the  hands  of  a  sheriff,  they  are  sub- 
ject to  the  control  of  the  court":  Per  Woodworth,  J.,  in  Vcm  Ne$t 
y.  YeomanSj  1  Wend.  87;  and  see  also  People  y.  Olster  Common 
Pleas,  18  Id.  628,  630;  Bartlett  y.  Oaie,  4  Paige,  603;  but  the 
sheriff  will  be  protected  where  he  acts  in  good  fbdth,  and  with« 
out  actual  knowledge  of  the  rights  of  others,  when  he  is  under 
no  obligation  to  ascertain  those  rights:  Bacon  y.  Leonard^  4 
Pick.  277, 281,  which  folly  supports  the  yiews  aboye  expressed; 
and  see  also  WiUiama  y.  BogerSy  6  Johns.  163, 167;  Turner  y, 
FendaUy  1  Oranch,  117.  As  to  the  right  of  the  appellee  to  haye 
the  sale  of  the  fifth  parcel  set  aside,  or  to  hold  the  sheriff  in 
damages,  we  giye  no  opinion.  Whatever  rights  the  appellee 
has,  as  respects  the  surplus,  he  must  assert  against  those  who 
received  the  money.  The  order  appealed  fix>m  is  therefore 
reversed. 


AFFLzoATiozr  OF  SuBPLVB  OH  Saiji  TO  SAnsTT  JuDaMXHT:  Sea  Oook  v. 
DUlon,  74  Am.  Dec  864.  All  the  partiet  interested  may  be  brought  before 
the  court  and  their  respeetiTe  rights  adjusted:  Bauflqf  y.  HwU,  27  lowa^  808^ 
eitmg  the  prindpal  case. 

Thb  PBDf  dFAL  GABS  IB  OETSD  in  0$bom  ▼.  Oloud,  21  lowa^  239,  to  the  poial 
that  before  a  sheriff's  sale  is  set  aside  the  purchaser  should  have  notice  el 
the  motion:  Otbom  t.  Cloudy  ntpra;  in  TVie&er  ▼.  Shafer^  IS  Id.  36,  to  the 
point  that  an  officer  in  selling  should  follow  his  process;  and  in  Bldffy,  Onm^ 
21  Id.  461,  to  the  point  that  if  the  property  of  a  third  person  was  applied  to 
the  satisfaction  of  a  Judgment^  and  subsequently  recovered  from  the  Judg- 
ment oreditor,  he  might  have  his  judgment  revived. 
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ri7  Iowa,  608.J 
Pboobbs  Abibzno  vbom  Fobeolosurb  Salb  undbb  Mobtqaob  executed  to 
secure  several  notes  maturing  at  different  times,  should,  in  absence  of  any 
other  binding  agreement,  be  applied  to  the  payment  of  the  notes  in  the 
order  in  which  they  faU  due,  whether  in  the  hands  of  an  original  payee 
or  an  assignee,  and  without  reference  to  the  order  or  time  of  their 
assignment 
Pabol  Evij>bnob  z8  not  Apmiwoblb  to  Altxb  or  Vabt  Lboal  Evfbot  o« 

MORTOAaB. 
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JusoMXHT  IS  AanoNABLs  Choss  nr  Action,  which  the  aangnee  takes  inb- 
ject  to  and  charged  with  all  the  equities  which  could  be  asserted  against 
it  in  the  hands  of  the  assignor. 

BQVxms  BSTWUN  Two  Partus  to  Judoiont  arising  from  other  and  in* 
dependent  transactions  are  not  available  against  such  instruments  in  the 
hands  of  an  assignee,  nor  are  equities  asserted  by  persons  not  parties  to 
the  judgment  or  their  assignees:  Per  Cole  and  Lowe,  JJ.;  Wri^^ti  0.  J., 
and  Dillon,  J.,  expressing  no  opinion. 

Pbogeebino  to  foreclose  mortgage.  Hall  purchased  of  Pat- 
terson certain  land,  giving  his  two  notes  payable  in  one  and 
two  years  respectively,  and  giving  mortgages  to  secure  each, 
the  mortgages  being  executed  by  himself  and  wife.  Patterson 
assigned  one  of  the  notes  in  blank  to  Tufts  as  collateral  secur- 
ity for  future  advances,  and  on  Tufts  subsequently  advancing 
money  it  was  agreed  that  he  should  hold  the  note  absolutely. 
Patterson  subsequently  obtained  judgmentof  foreclosure  against 
Hall  and  wife  on  the  note  first  due,  no  other  persons  being 
parties  to  the  proceeding.  He  then  assigned  the  judgment  to 
defendant  Lucas.  Tufts  had  sold  the  note  last  due  to  Isett 
and  Brewster,  who  brought  this  suit  to  foreclose  against  Hall 
and  wife,  and  Lucas,  claiming  that  the  agreement  between 
Hall  and  Patterson  was  that  the  two  mortgages  were  to  be 
equal  liens,  and  that  neither  was  to  have  priority  over  the 
other.  During  the  pendency  of  this  proceeding  Lucas  filed  a 
cross-petition  to  which  Tufts  filed  an  answer,  and  Tufts  hav- 
ing died,  such  answer  was  used  in  evidence  on  the  trial.  The 
substance  of  the  answer  is  stated  in  the  opinion.  The  remain-i 
ing  facts  appear  in  the  opinion. 

Biehmwn  and  Brother j  for  the  appellants. 

Henry  (yCowMt  and  D.  0.  CUmdj  for  the  appellee. 

By  Court,  Colb,  J.  1.  Independent  of  any  legal  and  bind- 
ing agreement,  where  a  mortgage  is  executed  to  secure  two  or 
more  notes  maturing  at  difierent  times,  the  proceeds  arising 
from  a  foreclosure  of  the  mortgaged  premises  should  be  applied 
to  the  payment  of  the  notes  in  the  order  in  which  they  fall 
due.  The  difierent  installments  in  a  mortgage  securing  such 
notes  are  regarded  as  so  many  successive  mortgages,  each  hav- 
ing priority  according  to  the  time  of  its  maturity;  and  where, 
instead  of  one  mortgage  being  executed  to  secure  several  notes 
given  for  the  same  indebtedness,  a  separate  mortgage  is  given 
to  secure  each  note,  the  rights  of  the  parties  are  identical: 
Bank  of  United  States  v.  Covert^  13  Ohio,  240;  State  Bank  v. 
Tweedy^  8  Blackf.  447  [46  Am.  Dec.  486];   Orapengether  v. 
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Fejervary^  9  Iowa,  163  [74  Am.  Dec.  336] ;  Rankin  v.  Major,  9 
Id.  297;  SangsterY.  Love,  11  Id.  580;  Hinds  v.  Mooers,  11  Id. 
211;  Reeder  v.  Carey,  13  Id.  274;  Maasie  v.  Sharpe,  13  Id.  542. 
Whether  the  notes  thus  secured  are  retained  by  the  payee  and 
mortgagee,  or  are  assigned  to  different  parties,  the  right  of 
priority  of  payment  still  attaches  to  them;  nor  does  the  time 
of  or  order  in  which  they  are  assigned,  affect  such  right  of 
priority. 

2.  The  legal  effect,  then,  of  executing  two  mortgages  to 
secure  installments  of  the  same  debt,  being  to  give  priority  as 
to  the  proceeds  of  the  mortgaged  property  to  the  installments 
first  due,  such  legal  effect  cannot  be  altered  or  varied  by  parol 
testimony,  any  more  than  the  language  of  the  written  instru* 
ment  itself:  Creery  v.  Holly,  14  Wend.  30;  Barber  v.  Brace,  3 
Conn.  9  [8  Am.  Dec.  149] ;  La  Farge  v.  Riekert,  5  Wend.  187 
[21  Am.  Dec.  209];  Thompson  v.  Ketcham,  8  Johns.  189  [5 
Am.  Dec.  332].  The  parol  testimony  of  Hall,  therefore,  as  to 
the  agreement  between  him  and  Patterson  in  relation  to  the 
two  mortgages  being  equal  liens,  neither  to  have  priority  over 
the  other,  which  is  contrary  to  the  legal  effect  of  the  mort- 
gages themselves^  is  incompetent,  and  cannot  be  considered  for 
the  purpose  of  altering  or  varying  such  legal  effect  and 
priority. 

8.  The  rule  that  a  judgment  is  an  assignable  chose  in 
action,  which  an  assignee  takes  subject  to  and  charged  with 
all  the  equities  which  could  be  asserted  against  it  in  the  hands 
of  the  assignors,  was  recognized,  approved,  and  applied  by 
this  court  in  the  case  of  Burtis  v.  Cook,  16  Iowa,  194;  and  is 
therefore  the  law  in  this  state.  The  question  then  is,  whether 
this  case  comes  within  the  rule,  and  if  it  does,  whether  the 
facts,  as  proved,  establish  any  equity  in  favor  of  plaintiflb  aa 
against  the  assignor. 

The  rule  as  applied  in  the  case  of  Burtis  v.  Cooib,  16  Iowa, 
194,  was  between  one  party  to  the  judgment  and  the  assignee 
of  the  other  party  to  it;  and  such  has  been  the  relation  of  the 
parties  in  every  case  to  which  our  attention  has  been  called  or 
given.  The  application  of  the  rule  in  such  cases  is  certaiulj 
very  equitable,  and  without  difficulty.  But  in  this  case  the 
asserted  equity  is  claimed,  not  by  a  party  to  the  judgment,  nor 
by  a  person  claiming  under  or  in  privily  with  a  party  thereto, 
but  by  a  stranger  to  such  judgment,  who  claims  adversely  to 
both  parties.  Does  the  rule  stated  apply  to  such  a  case  7  It 
'seems  to  the  writer  of  this  opinion,  and  Jx>we,  J.,  while  Wright^ 
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C.  J.,  and  Dillon,  J.,  express  no  opinion  thereon,  that  it  does 
not,  but  that  another  rule  applies,  which  is  applicable  to 
other  nnnegotiable  but  assignable  instruments  or  evidences  of 
indebtedness,  to  wit,  the  rule  that  equities  between  the  parties 
to  such  instruments  or  evidences  of  indebtedness,  arising  from 
other  and  independent  transactions,  are  not  available  against 
such  instrumeiUia,  etc.,  in  the  hands  of  the  assignee.  Neither 
the  plaintiffs,  Isett  and  Brewster,  nor  their  assignor,  Tufts,  were 
parties  to  the  judgment,  and  they  were  not  therefore  bound 
or  concluded  by  it.  The  assignment  of  the  judgment  itself 
passed  nothing  as  against  them,  only  so  far  as  such  assign- 
ment carried  with  it  the  right  to  the  claim  upon  which  such 
judgment  was  rendered;  and  as  to  them,  therefore,  was  only  an 
assignment  of  such  claim.  Now,  if  the  claim  had  been  as- 
signed before  judgment,  there  is  no  question  but  the  rule  last 
stated  would  apply.  But  we  have  just  seen  that  the  judgment 
rendered  upon  the  claim  was  not  a  judgment  as  to  them;  for 
they  were  not  parties  to  it,  and  hence  not  bound  or  concluded 
by  it.  And  if  they  were  not  bound  by  it  so  as  that  their  in- 
terests could  be  prejudiced  through  it,  ought  they  to  be  per- 
mitted to  avail  themselves  of  it  to  prejudice  the  interests  of 
others  f  We  think  not;  for  in  such  case,  there  would  be  no 
mutuality.  And  further,  the  equities  which,  under  the  gen- 
eral rule  as  stated,  attach  to  the  judgment  in  the  hands  of  the 
assignee,  are  those  equities  which  have  grown  up  against  the 
judgment  itself,  as  such,  and  not  those  which  might,  while  in 
the  hands  of  the  assignor,  have  been  made  available  against 
the  claim  upon  which  the  judgment  was  founded. 

4.  But  even  if  the  rule  contended  for  by  the  plaintiflb  was 
applicable  to  their  case,  it  is  very  questionable  whether  the 
facts  proved  by  them  would  bring  their  case  within  the  rule. 
It  appears  from  the  answer  of  Tufts,  which  was  admitted  as 
evidence,  that  at  the  time  he  took  the  note  and  mortgage  as 
collateral  security,  and  when  they  were  finally  set  over  to  him, 
Patterson  represented  that  he  would  surely  redeem  it,  but  if 
he  did  not,  it  was  secured  by  310  acres  of  valuable  land  which 
Tufts  would  get  on  foreclosure.  Tufts  did  not  know  that  there 
was  another  mortgage,  nor  did  Patterson  represent  that  there 
was  not  another.  There  was  certainly  no  agreement  that 
plaintiffs'  mortgage  should  have  priority  over  the  other,  for  the 
other  was  not  mentioned.  The  other  mortgage  was  upon  record, 
and  was  notice  to  Tufts  of  its  existence;  and  doubtless,  Patter- 
son supposed  Tufts  knew  of  it;  and  supposing  such  fact,  every 
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direct  etatement  set  out  in  Tufts's  answer,  as  made  by  Patter- 
son, is  readily  understood,  and  is  consistent  with  truth.  It 
may  be  doubtful,  at  least,  whether  the  representations  made  to 
the  witness  Colonel  Abbott,  were  made  in  the  presence,  or  ever 
came  to  the  knowledge  of  Tufts;  and  indeed,  since  Tufts  him- 
self does  not  state  or  claim  that  they  ever  did,  it  is  reasonable 
to  presume  that  they  did  not,  and  therefore  they  were  not 
made  the  basis  of  the  transaction,  and  hence^not  available  in 
support  of  it  Again,  it  appears  from  the  pleadings  and  evi- 
dence, that  while  Tufts  took  the  assignment  of  the  note  and 
mortgage  as  collateral,  before  the  assignment  of  the  judgment, 
it  also  appears  that  the  final  purchase  of  it  by  Tufts  was  made 
after  Patterson  had  sold  the  judgment  to  Lucas,  and  of  course, 
when  he  could  not  prejudice  the  rights  of  Lucas  by  any  repre- 
sentations or  agreement  he  might  have  made.  It  also  appears 
that  some  of  these  representations  by  Patterson  (but  which 
are  not  shown),  were  made  to  Tufts  when  the  note  and  mort- 
gage ''  were  finally  set  over  to  him,'*  and  hence,  after  Lucas's 
rights  had  attached.  It  is  not  shown  by  plaintiffs  when  Tufts 
became  liable  for  the  two  thousand  five  hundred  dollars,  part 
of  the  consideration  for  the  final  assignment  of  said  note  and 
mortgage,  nor  whether  it  was  before  or  after  the  assignment  of 
the  judgment  to  Lucas;  if  it  was  after,  it  must  have  been  ad- 
vanced subject  to  his  rights. 

Nor  is  it  made  to  appear  when  or  for  what  consideration  the 
plaintiffs,  Isett  and  Brewster,  obtained  the  assignment  of  the 
note  to  them;  nor  whether  they  had  any  knowledge,  at  the  time 
they  acquired  it,  of  the  alleged  representations  by  Patterson  to 
Tufts;  nor  whether  they  took  the  same  relying  upon  such 
representations.  Without  further  discussing  the  fiekcts  of  the 
case,  we  think  the  plaintiffs  have  not  clearly  established  their 
equity  as  against  Lucas,  even  if  the  rule  obtained  which  is 
contended  for  by  them.  The  judgment  of  the  district  court  is 
affirmed. 


WhXBI  MOBTOAOl  n  OlVMN   TO   SiCURB    SXVEBAL    PBOMiaBOBT   Kom^ 

Idling  dna  at  different  tiines  upon  a  foreclosare  and  sale  of  the  mortgaged 
premisee,  the  proceeds  are  to  be  applied  to  their  payment  in  the  order  of  their 
matority:  Orapengether  ▼.  F^jervary,  74  Am.  Dec  336,  and  note  341. 

AsnoVABnJTT  ow  Jusomxiits:  See  Weire  ▼.  Davenpori,  77  Am.  Deo.  132; 
Oharle$  ▼.  Hadsim,  TJ  Id.  148»  and  cases  in  the  notes.  A  jndgment  is  an  as- 
signable chose  in  action,  which  the  assignee  takes  subject  to  all  the  equities 
which  oonld  be  asserted  against  it  in  the  hands  of  the  assignor:  Harshep  t. 
Bhekmarr^  20  Iowa,  186;  Chapman  ▼.  CoaU,  26  Id.  292;  Dktrkl  Townahip  t. 
42  Id.  614;  Independent  School  Distrki  ▼.  Sehrtiner,  46  Id.  176;  bat 
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only  saoh  eqvitiM  tfe  aTailaUd  agunst  the  Jii4gnmt^  tn  tiia  handi  of  Am  m- 
■ignae,  as  arioe  oat  of  or  are  conneotad  with  it:  Tkom^pmm  ▼.  Hwrkfft  19  Iair% 
835;  and  axe  aaaerted  by  parties  to  the  judgment  or  their  aaaigiiees:  Hwni  t. 

8hBe^  21  Id.  606^  all  ottizig  the  prinoipal  oaae. 

Paboii  XvnxsiiaB  to  Vabt  Lbqal  BmOT  or  MomGumt  nnmt  t.  Ata»- 
iMm»  81  Am.  Deo.  632»  and  note.  The  prinoqpal  oaee  is  oitad  in  Dwi&arT. 
^lidbfer,  46  lowa^  386;  and  it  is  held  that  a  deed  oainot  be  Tailed  by  percl  M 
as  to  ingraft  a  oonditioo  not  ezpreased  in  the  deed. 


Fyffb  V.  Bebbs. 

ne  Iowa,  4.] 

AonriL  BmoTAL  ibom  HomanAD  with  No  lATumiw  to  Bbtdbv  Is  a 
waifer  or  forMtnre  of  the  ri^t^  amflanting  to  aa  abandaosMBt  at 
against  pvrehaaers  or  ereditoE%  even  thoii|^  no  new  bimestsad  be 
gained. 

TncpoRABT  Bbmotal  noM,  lUaaankD  vom  hot  AMomrr  lo  ABAjmoai- 
mHT  thereof  and  the  homestead  will  be  treated  as  still  ezisfefaig,  if  the 
airfmtM  t'WfffgiwB  is  establiabedi  and  third  persons  haye  not  been  led  te 
bslieve  thast  it  was  not  a  homestead  by  the  owner  being  thns  oat  of  pos- 
session,  and  to  aet  «pon  this  belief  by  porehasing  or  qpeeifieally  alterisg 
their  oondition  apon  the  faith  that  it  was  not  exempt  as  a  homosttad. 

BmoTiL  nKXM  BammmukD  wis  Aottal  so  ab  to  Oovnnmm 
ABAinxumiHT,  or  merely  ten^orary,  depends  npon  the  peonliar  facts  of 
each  oase^  and  no  general  role  for  the  determination  of  the  qnestion  oan 
be  ennnoiated, 

BT  Ownot  OF  HoHiRBADOir  ADjomvii  TBj0rovLan«nd« 
parol  oontraot  of  pnrohasa^  and  improvenient  thereof  as  port  of  tiie  hone- 
stead,  win  operate  to  ezempt  soohland  from  jodieial  sale  to  satisfy  a 
debt  oontnoted  after  soeli  pnrohaee  bat  before  aotoal  eomr^yaaoe  to 


Psnnoir  Hat  injunctum.  In  1856,  one  Crommeyy  plainllff'B 
fitther,  porchased  for  her  and  her  daughter,  and  caoBed  to  be 
ooBTeyed  to  them,  a  two-acre  tract  of  land  in  Iowa  City.  On 
the  premiseB  was  a  house  not  fully  finished,  but  sufficiently  so 
to  allow  of  its  being  occupied  in  summer,  and  into  it  plaintiff 
with  her  husband  and  family  moved,  claiming  it  as  a  home- 
gtead.  During  the  latter  part  of  the  year  they  removed  to 
•ome  distance  to  engage  in  business,  but,  plaintiff  claims,  not 
with  the  intention  to  abandon  the  homestead.  While  they 
resided  on  the  premises,  the  residence  was  finished  and  out- 
buildings and  fences  erected,  and  after  they  left,  plaintiff  con- 
tinued to  improve  the  place.  During  the  time  they  resided 
on  the  premises,  plaintiff  made  a  verbal  contract  for  the  pur- 
chase of  about  three  acres  of  land  adjoining  the  tract  above 
mentioned,  with  a  view  of  enlarging  the  homestead  groondii 
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but  the  contract  was  not  reduced  to  writing,  nor  any  money 
paid  until  May,  1857,  when  the  sum  of  five  hundred  dollars 
was  paid,  and  a  bond  for  a  deed  given.  Plaintiff  then  took 
possession,  turning  both  tracts  into  one,  fencing  the  whole 
and  setting  out  trees.  No  deed  was  given,  nor  was  any  evi* 
dence  of  title  on  record  until  November  27,  1857,  when  the 
balance  of  the  purchase  price  was  paid.  Prior  to  this  date, 
but  after  her  removal  from  the  promises,  plaintiff  contracted 
to  purchase  of  Beers  and  wife  other  land  situated  elsewhere, 
and  gave  her  notes  for  the  purchase  price,  receiving  a  title 
bond.  Failing  to  pay  these  notes,  judgment  went  against  her; 
and  this  latter  property  was  sold  to  satisfy  the  execution,  but 
as  it  failed  to  do  so,  execution  was  issued  and  levied  upon  the 
parcels  of  land  mentioned  above,  and  claimed  by  plaintiff  as 
a  homestead,  and  the  same  was  advertised  for  sale.  Before 
the  sale,  plaintiff  and  her  family  removed  back  to  the  prem- 
ises, and  filed  this  petition  to  enjoin  sale  by  the  sheriff  on  the 
ground  that  the  property  was  exempt  as  a  homeetead,  end 
had  never  been  abandoned  as  such.  The  i^junotiai  was 
granted. 

Edmandi  and  iiamsom^  for  the  appellant 

FairaU  and  Boal^  and  W.  E.  Mitter^  for  the  appellees. 

By  Court,  Dillon,  J.  I.  That  the  tract  of  two  aores  pnr> 
chased  by  the  plaintiff's  father,  and  conveyed  to  the  plitfat^lf 
and  her  daughter,  became  impressed  with  the  homestead  char- 
acter by  actual  residence  thereon  in  June,  1856,  and  that  it 
remained  so  impressed  until  removal  therefrom  in  October, 
1856,  is  a  clear  proposition,  and  one  which  is  not  controverted 
by  the  creditor's  attorney.  The  questions  relating  to  the  con- 
tiguous tract  of  about  three  acres,  which  the  plaintiff  annexed 
to  the  homestead,  we  will  consider  hereafter.  And  the  ques- 
tion is,  Was  the  homestead,  thus  acquired  and  perfected,  lost 
or  forfeited,  so  as  to  render  the  premises  liable  in  November, 
1861,  to  levy  and  sale  on  the  execution  ct  the  defendant 
Beers? 

It  was  not  lost  or  terminated  by  the  acquisition  of  a  new 
homestead,  for  during  the  plaintiff's  absence  she  lived  oo 
rented  property,  and  acquired  elsewhere  no  new  home,  no 
property  to  which  the  homestead  exemption  would  atUch. 
The  attorneys  of  the  creditor  claim  that  it  was  fivfeited  by 
abandonment  The  proposition  is  not  disputed  that  the  home- 
stead  right  may  be  thus  lost   It  is  difficult  and  dangoroasi  on 


Bee.  1864.]  Fyffs  v.  Bbrbb.  679 

this  Bnbject,  to  lay  down  general  roles  whieh  will  apply  to  all 
caooo.  This  may  perhaps  be  safely  asserted,  that  actual  re- 
moval from  the  homestead,  with  no  intention  to  letnm,  will 
waive  or  forfeit  the  right  as  against  purchasers  or  creditoniy 
even  though  no  new  homestead  may  be  gained. 

The  difficulty  arises  in  cases  where  the  removal  is  actual, 
but  where  there  is  claimed  to  exist  the  intention  to  return  and 
resume  possession  of  the  premises  as  a  home.  And  here  the 
difficulty  is  chiefly  one  of  fact,  rather  than  of  law.  For  if  the 
removal  is  temporary,  and  the  ommtM  reveriendi  is  established, 
and  third  persons  have  not  been  led  to  believe  it  was  not  a 
homestead,  by  the  owner  thus  out  of  possession,  and  to  act 
upon  this  belief  by  purchasing  or  specifically  idtering  their 
condition  upon  the  faith  that  it  was  not  exempt  as  a  home- 
stead, the  law  would  treat  the  homestead  right  as  still  subsist- 
ing. 

For  such  cases  no  general  rule  can  be  enunciated;  each 
tarns  upon,  and  the  decision  of  each  exacts  a  special  regard 
to  its  own  peculiar  fiEUsts.  How  long  an  absence  will  forfeit 
the  right  depends  upon  circumstances.  If  a  man,  for  ex- 
ample,  should  lock  up  his  homestead,  or  even  rent  it,  and  go 
to  Europe  on  a  tour  of  pleasure,  or  for  any  other  temporary 
purpose,  clearly  intending  to  return  and  resume  possession  of 
the  homestead,  it  seems  dear  that  even  five  years'  absence 
would  not^  certainly  as  respects  general  creditors,  work  a 
ftcfeitiire  of  the  homestead  right:  WaiUn  v.  Peopb,  18  IlL 
194  [65  Am.  Dec.  780];  8.  C,  21  Id.  178;  Oviod  v.  Gviod,  14 
CaL  606  [76  Am.  Dec  441].  Prolonged  absence  would  ordi- 
narily justify  the  conclusion  of  abandonment;  but  this  may 
be  rebutted  and  explained,  especially  where  third  persons 
have  not  been  actually  miisled:  1  Am.  Law  Beg.,  N.  8.,  712, 
and  cases  there  cited.  In  the  case  at  bar,  the  absence  from 
the  premises  claimed  as  a  homestead,  was,  from  October,  1856, 
to  December,  1861,  over  five  years. 

Has  this  been  explained  so  as  frdly  to  overcome  the  pre- 
eomptUm  of  abandonment,  naturally  arising  from  an  absence 
so  protracted  7  That  is  the  question  upon  which  the  case 
wholly  tarns.  It  is  a  close  one,  but  upon  the  whole  evidence, 
and  on  all  of  the  circumstanceSy  we  think  the  plaintiff  en- 
titled to  reliel  We  proceed  briefly  to  state  the  reasons  which 
led  us  to  this  result.  Unlike  Trawiek  v.  JJarrw,  8  Tex.  312, 
there^was  no  voluntary  removal  to  and  domiciliation  in  an- 
oOierstate.    Unlike  Daw  v.  ilndrmoi,  80  VI 678,  the  creditor 
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bere  is  not  the  bona  fide  grantee  of  one  of  the  partieSy  parting 
with  money  or  property  in  ignoranoe  of  the  homestead  rights 
and  upon  the  strength  and  faith  of  a  flpedfio  conveyance  to 
him.  On  the  contrary,  npon  the  doctrine  of  Jones  v.  CruMth- 
waitej  17  Iowa,  393,  Patton  v.  Kineman^  17  Id.  428,  and  Johmeon 
Co.  V.  Rugg^  18  Id.  137,  it  is,  to  say  the  leaat^  very  qneation- 
able  whether  the  defendant,  Beers,  was  entitled  to  a  personal 
judgment  and  a  general  execution  against  the  plaintiff.  If 
not  thus  entitled,  she  cannot  be  said  to  have  extended  credit 
on  the  faith  of  being  able  to  subject  the  plaintiff's  separate 
property  to  liability  to  pay  any  portion  of  her  debt^  whidi 
might  not  be  made  out  of  the  property  on  which  she  retained 
a  specific  security.  And,  in  point  of  fact,  we  are  satisfied  that 
the  defendant^  Beers,  relied,  for  her  security,  wholly  npon  the 
title  which  she  retained,  and  not  npon  the  plaintiff's  other  or 
general  property.  The  following  are,  in  outline,  the  reasons 
which  lead  ns  to  the  conclusion  that  the  plaintiff  did  not  in- 
tend to  abandon  her  homestead  in  the  premises  in  contro- 
versy, but  on  the  contrary,  intended  to  resume  their  possession 
as  her  home,  and  that  of  the  fiimily: 

1.  She  actually  acquired  no  other  home.  Her  statement 
to  the  agent  of  the  defendant  at  the  time  she  bought  the  lot  in 
Iowa  city  that  ^she  regretted  having  sold  it,  and  wished  to 
repurchase  it  as  a  home,"  is  by  no  means  conclnsive  that  such 
was  really  her  intention,  and  is  not  inconsistent  with  tiio 
notion  that  this  purchase  was,  as  Mr.  Fyffe  testifies,  made 
'^upon  speculation." 

2.  It  is  clearly  shown  by  the  testimony,  that  during  her 
whole  absence  the  plaintiff  and  her  fitnuly  always  spoke  of  Hm 
property  in  controversy  as  their  home,  and  of  their  intention 
to  return  to  it,  and  this  befive  as  well  as  after  the  creation  of 
the  debt  to  the  defendant,  and  when  there  would  be  no  motive 
to  misrepresent. 

3.  What  is  more  important,  the  plaintiff^i  acts  confirm  and 
fortify  the  declarations  of  herself  and  of  the  family.  Thus  she 
left  a  considerable  portion  of  her  furniture  in  the  house,  and  it 
remained  there  during  the  whole  time  the  plaintiff  was  absent. 
Bo  after  the  removal,  a  large  number  of  trees  and  shrubbery 
were,  from  time  to  time  (during  every  season,  says  one  witness), 
set  out  with  a  view  to  beautify  and  improve  the  place  for  a 
home,  and  other  kinds  of  work  were  done,  ^such  as  are  usual 
in  fixing  up  and  making  a  home."  Again,  it  was  not  rented 
U>  tenants,  as  houses  generally  are  which  are  owned  and  kopi 
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ftnr  rent  or  profit.  Thus,  Mr.  Fairall  oeoapied  it  one  eeaeon  aa 
ft  ^^Bpedal  fftTor/'  paying  only  taxes  and  insuranoe.  After* 
wards  H.  Harriiqston  ooeupied  it  to  take  care  of  it,  paying  one 
third  of  the  products  of  the  garden.  The  rest  of  the  timei 
before  plaintiff  resumed  possession,  it  was  occupied  by  Sha&r 
and  his  family,  while  he  was  employed  by  the  plaintiff  as  a 
hired  hand  at  the  hotel  in  Iowa  City. 

4.  Advantageous  offers  to  purchase  or  exchange  it  were  ro» 
ftased  by  the  plaintiff  because  it  was  her  home. 

When  the  absence  is  so  prolonged  as  in  this  case,  the  court 
fa  of  opinion  that  the  intention  to  return  to  the  prenuses  as  a 
home  should  be  dear  and  unmistakable;  but  we  believe  this 
has  been  made  to  appear.  These  circumstances  clearly  dis- 
tinguish this  case  from  that  of  Davis  v.  Kellyj  14  Iowa,  628; 
and  satisfy  us  that  the  plaintiff  never  did,  in  fact,  relinquish 
the  intention  to  resume  the  possession  of  the  premises  in  dis- 
pute as  her  home.  We  would  not  give  a  construction  to  the 
statute  that  would  sanction  frauds  upon  creditors. 

If  the  intention  to  abandon  existed,  we  would  not  aUow  it  to 
be  resumed  to  the  prejudice  of  intervening  rights.  But  the 
law  does  not  make  the  homestead  a  prison  in  such  a  sense 
that  the  owner  cannot  leave  it  for  temporary  purposes  without 
a  forfinture  of  the  exemption.  In  this  case,  the  absence  was 
designed  to  be  temi)orary  for  the  purpose  of  supporting  the 
Cunily,  and  to  acquire  means  to  improve  the  homestead  and 
^make  it  comfortable."  The  design  to  return  was  never  relin- 
quished. Such  an  absence  will  not  waive  the  right  as  to  gen- 
oral  judgment  creditors,  or  creditors  at  large;  and  further  than 
this  we  are  not  called  upon  to  decide.  Fully  supporting  iheee 
views,  and  the  conclusions  reached,  see  Shepherd  v.  Caseiday^ 
20  Tex.  24  [70  Am.  Dec.  872],  and  remarks  of  Hemphill,  C.  J.; 
Ooi^ienant  v.  CochreU^  20  Id.  96;  Taylor  v.  Bovitoare,  17  Id. 
74;  WaUere  v.  People,  18  El.  194  [65  Am.  Dec.  730];  S.  C,  21 
Id.  178;  FrarMin  v.  Coffee,  18  Tex.  413,  417  [70  Am.  Dec. 
292].  And  as  to  the  rights  of  judgment  creditors,  WeUon  v. 
Tizzardf  15  Iowa,  495,  and  Vannice  v.  Bergen,  16  Id.  565  [ante^ 
p.  531]. 

IL  Under  the  circumstances  of  the  case  (see  statement),  we 
think  three  acres  are  likewise  exempt  as  part  and  portion  of 
the  homestead.  This  adjoined  the  other,  and  was  purchased 
tot  the  purpose  of  making  it  part  of  the  homestead.  This  pur- 
ohase  was  made  by  verbal  contract  during  the  time  the  plain- 
tiff was  in  actual  possession  of  the  two  acres:  and  it  was 
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completed  and  posseBsioD  actaally  taken,  and  improvements 
made  thereon  before  the  debt  to  the  defendant  was  created. 
Bemg  thns  annexed  and  improved  prior  to  the  time  the  plain- 
tiff's debt  was  in  existence,  and  the  defendant  not  having  (as 
we  have  seen),  been  misled  into  parting  with  money  or  prop- 
erty npon  the  faith  and  belief  that  this  property  was  or  would 
be  liable  to  her,  we  are  of  opinion  that  it  should  jostly  be  con- 
sidered and  treated,  as  respects  the  defendant,  as  an  integrant 
part  of  the  homestead  promises,  and  equally  with  the  other 
tract  exempt  firom  sale  under  the  execation.  Under  oor  stat- 
ute, the  homestead  may  consist  of  different  tracts  if  contignoiis^ 
or  i£  they  are  habitually  and  in  good  fidth  used  as  part  of  tha 
homestead:  Bevisian,  sec.  2288. 
AflSrmed. 


iBAxmoHMar  ov  HdHMmD:  See  note  to  Ikiifht  r.  Hmgmm, 
DM.eOO^irlMietiMsabJMtisdis0iiMidat]«igili|  9nAwd»€Modr.amhd,7% 
U.  410^  and  QMM  in  note.  Th»  princggil  cmo  kcitad  i]i  Btmsmi  r.  Brmd, 
as  lawm,  482,  M  an  aatbofiiy  on  tbii  sobjeot  TIm  shtniiflnmaet  to  be 
iflboiive  muit  be  penaiment^  md  not  nmely  tompoiMy:  Otmcm  t.  Ommi^  9S 
U.  8S2|  mad  tho  Iflngth  of  tbno  ifao  diimMit  ii  ■biont  fron  the  propor^y  lo  to 
W  JwntH^rod  fa  dirtmnnhriin  slwtlni  It  *irT'"r1pr*  tt  i 
Im  t.  flPiMAsvii^  M  Id.  76w 
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118  Iowa,  ]«L1 

SBOOiDBB  Bar  Asms  warn  Usmwiiifrr,  i^ 
ttatnle  of  Ifaritatinnt  lo  ploodod  •■  a  Afiimff^  H  fti  InpoHiblt  to  < 
iram  tho  ioport  wlm  tho  limitation  oomimnood  to  rdl 

Iff  B  iJi  If  UOB  Dmrr  of  DsmmAirr  lo  FtSAD  PAmim  aa  to  oat  up  any 
oUiar  deCsnao  ivhioh  ho  may  haf«^  and  i(  in  an  aotioa  on  a  bond  and 
morlipigo,  ho  taSh  to  do  ao^  and  Jndgmant  ia  vandafod  agpJnat  him  lor  too 
laiflo  a  aiimy  ho  oannot^  vnlooa  ozonaod  by  aomo  oooitablo  otronmalanoo^ 
■noli  aa  fvand,  aooidont^  miatako^  or  aoipriao^  mako  that  loooirory  tho 
groond  of  anothor  aetioo,  bat  wiU  bo  boond  tfaoreby. 

Fastt  FAiLnio  TO  DoizrD  at  Law,  wbbi  QnoBrmnnr  a  Omar  Hn^ 
wiU  bo  ooudiidod  both  at  Uw  and  in  aqnifyy  unleaa  ho  oan  nako  a  aatia* 
laotofy  ahowing  why  ho  did  not  intoipooe  hia  dafanaa. 

If  PiAUTirF  nr  FoBaoLoaoBS  PitooiiiMum  Faqj  to  Obbdht  Fatmbsti 
mado  on  tho  mortgiige  dobt  and  takoa  adeoreo  lor  tho  oniiro  amownl^ 
bat  afterwards  prominB  tho  detedant  tonfond  thoamoant  of  aneh  pay« 
montiL  ^^^  di^ondant  may  maintain  an  imtiftm  on  anoh  proniliiii  ^^M^gfr 
ho  failed  to  plead  sach  paymonte  in  tho  f oreoloaore  prooooding. 
AnnnnOATA.— Whore  thoro  ia  a  ^ooifio  agroemont  to  erodit  paymHiti 
on  a  note^  and  the  debtor  haa  leaaon  to  bcjieya^  or  no  reaaon  to  doobt^ 
tfiat  tfaia  haa  bean  done,  and  for  that  reaaon  feOa  to  defondt  and  an  on* 
loat  amoant  ia  leoofored  against  him«  he  cannot  justly  be  held  to  hapa 
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bMi»  ■wflUgit  in  Boi  appairiiig  and  datading^  and  may  tie  nUerod*  if 
IIm  judgment  has  not  been  paid,  to  the  extent  of  the  payment  wUdi 
■honld  hare  been  credited;  or,  it  aeema,  if  the  Judgment  haa  been  eom- 
pnlaorily  paid*  be  may  maintain  aitiiiiipeiif  for  mob  ram. 

« 

Aomuf  <m  an  acoount  for  work  and  labor,  and  for  money 
paid  and  money  refunded  to  the  defendant  Defendant  an- 
swered and  pleaded  in  Befroff  another  account  Plaintiff  by 
way  of  replication  allq;ed  that  he  had  borrowed  money  of  de- 
fendanty  giving  hia  note  and  mortgage;  that  the  money  for 
which  he  guea  was  paid  by  him  to  defendant  on  agreement 
that  it  should  be  credited  upon  the  hoto  and  mortgage,  and 
that  by  fraud  defendant  had  induced  the  plaintiff  to  believe 
that  he  had  done  so;  but  that  afterwards  he  had  agreed  to 
refund  the  amount  so  paid.  The  pleading  makes  no  reference 
to  the  reason  for  refunding  such  sum,  but  the  referee's  report 
shows  that  a  judgment  had  been  recovered  upon  the  mortgage 
and  note,  and  that  no  credit  had  been  given  for  the  pajrments 
made  by  plaintiff,  but  a  judgment  of  foreclosure  and  for  the  full 
amount  of  the  note  had  been  given,  and  had  been  collected  by 
de&ndant.  The  referee  found  defendant  indebted  to  plaintiff, 
whereupon  the  defendant  moved  to  set  aside  the  report  on  the 
ground  that  it  was  re9  adjudieata;  that  the  petition  stated  no 
cause  of  action;  that  the  daim  was  barred  by  the  statute  of 
limitations;  and  that  the  referee's  report  was  uncertain  in  not 
passing  on  all  the  issues.  The  wwnaining  fimts  appear  in  the 
opinion. 

Shehan^  teat  the  aj^mllant 
Hammond^  far  the  appellee. 

By  Court,  Dillon,  J.  By  eTamining  the  issues  made  by 
the  pleadings,  in  connection  with  the  report  made  by  the 
referee,  it  will  readily  be  perceived  that  the  action  of  the  court 
in  setting  aside  the  report  was  not  only  eminently  proper,  but 
absolntely  necessary.  To  the  plaintiff's  claim  for  money  paid 
on  the  note  and  mortgage,  the  defendant  pleaded  the  statute 
of  limitations,  which  makes  the  lapse  of  five  years  after  the 
cause  of  action  accrued  a  bar:  Revision,  sec.  2740;  except  in 
cases  of  fraud:  Id.,  sec.  2741.  The  record  shows  that  this 
action  was  brought  February  20,  1863.  The  report  of  the 
referee  finds  that  the  payments  sued  for  were  made  ^'at  sundry 
times  between  the  twenty-third  day  of  August,  1857,  and  May, 
1858."    It  is  impossible  to  tell  from  this  whether  thqr  were 
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made  more  than  five  years  before  this  suit  was  brought,  or 
within  that  period.  This  is  the  difficulty  with  the  report,  if 
the  canse  of  action  is  to  be  considered  as  accruing  from  the 
date  of  payment.  If  the  appellant  insists  that  the  defendant's 
conduct  in  not  crediting  the  payment,  and  in  taking  a  recov- 
ery for  the  full  sum,  amounts  to  a  fraud,  for  which  he  is 
entitled  to  relief  within  the  meaning  of  the  sections  above 
quoted  (Bevision,  sees.  2740,  2741),  and  that  the  statute  does 
not  begin  to  run  until  "the  discovery  of  the  fraud,''  the  answer 
is  twofold:  1.  He  makes  no  such  case  by  his  pleadings;  and 
2.  There  is  no  finding  as  to  the  date  when  he  first  became 
aware  of  the  fraud.  Again,  if  the  appellant  claims  that  his 
cause  of  action  did  not  arise  until  the  defendant  obtained  the 
judgment  on  the  bond  and  mortgage,  and  that  he  could  sue 
at  any  time  within  five  years  from  the  rendition  or  payment 
of  such  judgment,  the  report  is  entirely  silent  as  to  when  the 
foreclosure  action  was  brought,  or  when  judgment  therein  was 
rendered,  or  at  what  time,  or  under  what  drcumstances, 
whether  voluntarily  or  by  compulsion,  the  defendant  ^col* 
lected  the  whole  or  the  greater  part  thereof."  A  report  so  un- 
certain and  defective  as  respects  a  material  issue  in  the  cause 
was  most  properly  set  aside. 

As  the  cause  will  have  to  be  retried,  some  observations  in 
relation  to  the  nature  of  the  action  are  called  for.  Where  a 
debtor  has  made  payments  which  are  not  credited,  and  he  has 
afterwards  been  compelled  to  pay  the  whole  amount  by  judicial 
proceedings,  the  question  whether  he  can  have  redress,  de- 
pends upon  circumstances,  some  of  which,  without  entering 
upon  the  subject  at  great  length,  we  will  proceed  to  state.  We 
confine  our  observations  to  cases  of  payment  strictly.  (As  to 
what  is  payment,  see  Sircng  v.  MeConneU^  10  Vt.  233.)  1.  It 
is  as  much  the  duty  of  a  party,  when  sued,  to  plead  payment, 
as  it  is  to  plead  any  other  defense  which  he  may  have;  and  if 
he  fiuls  to  do  so,  unless  excused  by  equitable  circumstances, 
and  judgment  is  rendered  against  him  for  too  much,  he  can- 
not make  that  recovery  the  ground  of  a  new  action.  This  is 
the  general  rule,  and  it  is  bottomed  on  the  maxim,  Interest 
reipubliea  vi  rit  finis  litium:  Loomia  v.  Pulver^  9  Johns.  244; 
White  V.  Wardy  9  Id.  232;  Le  Queen  v.  OovemeuVj  1  Johns.  Cas. 
436;  Walker  v.  Anm,  2  Cow.  428;  Faulhner  v.  Campbell^  Mor- 
ris, 148, 160;  Marriott  v.  Hampton,  7  Term  Rep.  269;  S.  C, 
with  English  and  American  notes,  2  Smith's  Lead.  Cas.  287. 
2.  If  the  defendant,  in  the  first  action,  was  himself  negligent» 
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this  alone  to  sofBoieiit  to  defaat  his  right  of  reoovery  or  ground 
for  relief:  See,  in  addition  to  the  oases  above  cited,  Krieehbaum 
▼.  Bridgeij  1  Iowa,  14;  AmM  v.  Qrime^j  2  Id.  1,  7;  HowUm 
r.Wokott  &  Co.j  7  Id.  178,  and  other  cases  in  this  state  cited  in 
Iowa  Dig.  218;  Briggs  ▼.  Shaw^  15  Vt.  78;  DiUy  y.  Bamardj  8 
Gill  &  J.  170;  Tapp  v.  Rankin,  9  Leigh,  478.  The  plaintiff's 
case,  says  Marshall,  C.  J.,  Marine  Ins.  Oo,  v.  Hodgdonj  7  Cranch, 
832.  must  be  unmixed  irith  any  fsiult  or  negligenoe  in  him- 
self. 3.  He  muat  have  been  prevented,  by  accident,  surprise, 
mistake,  or  fraud  of  the  opposite  party  from  making  his  de- 
fense: See  same  authorities,  and  also  Emetwm  v.  Udail,  18  Vt 
477  [37  Am.  Deo.  604],  and  the  many  cases  cited  in  2  U.  S. 
Bq.  Dig.  126,  sea  188;  Ware  v.  Horwoody  14  Ves.  81;  flxrther 
illustrations,  see  Tu/rpen  v.  Thomae,  2  Hen.  A  Mumf.  189 
[8  Am.  Dec.  616];  Dudley  v.  Oob,  1  Dev.  A  B.  Eq.  429. 
4.  A  party  failing  to  defend  at  law  when  an  opportunity  is 
given  him,  is  concluded  both  at  law  and  in  equity,  unless  he  can 
make  a  case  ''  externally  clear":  Per  Lord  Eldon  m  Proiheroe 
V.  Forman,  2  Swanst  227,  where  relief  was  denied,  the  defend- 
ant not  showing  why  he  did  not  defend  at  law;  so  in  Haden  v. 
Garden^  7  Leigh,  157;  see  also  CaldwM  v.  Fifieldj  24  N.  J.  L. 
150.  5.  The  rqxirt  of  the  referee,  in  the  case  at  bar,  does  not 
find  whether  the  present  plaintiff  appeared  and  defended  the 
foBedosure  action  or  not  If  he  did  then  appear,  he  knew  that 
the  payments  were  not  credited,  and  if  he  failed  to  claim  them, 
all  of  the  authorities  agree  that  he  would  be  barred  of  an  ac- 
tion to  recover  them,  his  only  remedy  being  a  review  of  the 
first  action:  See,  in  addition  to  cases  above,  Loring  v.  Mane- 
fidd,  17  Mass.  894;  SnMh  v.  Weeks,  26  Barb.  468;  De  Sylva  v. 
V.  Henryj  8  Port  182.  6.  In  the  case  at  bar,  the  plaintiff 
alleges  that  the  defendant  afterwardp  promised  to  refund  the 
money  which  the  plaintiff  paid  on  the  note  and  mortgage,  and 
which  was  not  credited.  The  referee  does  not  make  any  find- 
ing  upon  the  subject  If  such  an  express  promise  is  shown,  it 
is  valid,  and  will  suj^rt  a  recovery  thereon:  BenUey  v.  JforM, 
14  Johns.  468;  Cameron  v.  Fowler,  b  Hill,  806. 

It  will  be  observed,  in  examining  the  authorities,  that  the 
defendants  in  the  first  action  have  sought  relief  or  redress  for 
pajrments  made  and  not  credited  in  different  modes,  as  1.  By 
bill  in  equity  for  relief  against  the  judgment:  Story's  Eq., 
seo.  879,  dting  Oainsborough  v.  Gifford,  2  P.  Wms.  424  (1727); 
and  see  observations  on  this  case  in  Proiheroe  v.  Forman,  2 
227,  238  (1818),  per  Lord  Eldon;  in  Smith  v.  Lotory 
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1  Johns.  Gh.  820,  824,  per  Chancellor  Kent,  who  intimates 
that  it  is  overruled  by  MarrioU  v.  Hampton^  7  Term  Rep. 
269*  S.  0.,  2  Smith's  Lead.  Gas.  237;  see  also  2  Lead.  Gas. 
Bq.,  pt  2,  p.  102;  Bateman  v.  WUcox^  1  Schoales  A  L.  201,  per 
Lord  Redesdale;  Taylor  v.  Woody  2  Hayw.  382;  Beame  v.  Denr 
hamj  2  Soam.  58;  and  see  Revision,  c.  141;  also  HwfU  v.  Dftpuy, 
11  B.  Mon.  282,  as  to  remedy  provided  by  statute. 

Or  2.  By  action  for  money  had  and  received.  MarriM  v. 
Hamptonj  7  Term  Rep.  269,  is  the  leading  case,  denjring  the 
right  to  maintain  this  action.  Some  cases  in  this  country, 
though  not  professing  to  overrule  or  deny  it,  seem  to  me  not  to 
be  reconcilable  with  it;  such  as  Fowler  v.  Shearer^  7  Ma8&  14; 
Bofoe  V.  Smithy  16  Id.  306,  as  to  which  last  case  doubts  are  in* 
timated  in  a  note,  and  in  FfMer  v.  LitiUy  7  N.  H.  685;  but  it 
was  expressly  followed  in  the  recent  case  of  Smith  v.  Weeh^M 
Barb.  463  (1857);  see  also  Loring  ▼.  Manefiddy  17  Mass.  894; 

2  Smith's  Lead.  Gas.  842;  FuUer  v.  LUOe,  7  N.  H.  688;  King 
V.  Hutehimy  28  Id.  661. 

Or  8.  By  an  action  fbr  the  breach  of  the  agreement  to 
eredit,  whereby  the  plaintiff  seeks  to  recover  as  damages  aa 
amount  equal  to  the  ui^ust  recovery  against  him:  CM  v. 
V.  CuHisSy  8  Johns.  470;  see  also  Fuller  v.  LUtUy  7  N.  H.  686; 
King  v.  Hulehinay  28  Id.  561.  Of  course,  if  there  is  an  ex- 
piess  promise  to  repay  or  refund,  that  is  the  ground  of  recovery. 

Under  our  system  of  pleading,  the  plaintiff  sets  out  the 
frets  entitling  him  to  recover,  and  we  recommend  that  ho 
amend  his  pleadings.  We  have  thrown  out  the  above  remarks 
as  to  the  mode  of  redress,  so  that  the  plaintiff  may,  if  he  sees 
fit  to  amend,  do  so,  understanding  our  views  of  the  general 
questions  likely  to  arise.  It  only  remains  to  be  observed  that 
we  are  of  the  opinion  that  where  there  is  an  agreement, 
especially  a  specific  agreement,  to  credit  the  amount  paid  on 
the  note,  and  where  the  debtor  has  reason  to  believe  or  do 
reason  to  doubt  that  this  has  been  done,  and  &ils  to  defend 
upon  the  faith  thereof,  and  in  ignorance  that  an  unjust  amount 
is  sought  to  be  recovered  against  him,  he  cannot  justly  be  said 
to  be  negligent  in  not  appearing  and  employing  counsel  to 
guard  against  a  dishonest  act  which  he  had  no  reason  to  an- 
ticipate; and  in  such  a  case  he  may  be  relieved  against  the 
judgment,  if  not  paid  to  the  extent  of  payments  not  credited, 
or  if  the  judgment  has  been  compulsorily  collected,  we  are 
inclined  to  hold,  though  this  is  more  doubtful,  he  may,  in  the 
case  supposed,  maintain  ageumpeit  for  the  amount  out  of  which 
be  has  been  defrauded. 
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We  do  not  waj  that  there  can  be  no  relief  or  recovery  under 
any  drcumstancee.  We  only  say  that  in  onr  judgment,  after 
a  full  examination  of  the  sulgeoty  both  upon  principle  and 
anthoiityy  theee  ciicamstancee  are  aofficienl 

Affirmed  and  remanded. 


OiwonjaifMiBS  or  JusGimm^  GanoLAUuri  See  BUmitpmkev  t.  Sidm^ 
pmkar,  83  Am.  Dee.  0S7;  FUmerm  t.  Leomatdt  8S  U.  680^  tad  netei.  Eqvity 
wfll  not  nUere  egirfiifft  a  Jndgnant  al  law,  to  whkh,  eonqilatniit  Ivlad  te 
make  a  legd  dafwwe  i^ea  1m  might  have  done  eo:  See  Soaat&rr*  Dmt^  76 U. 

M.eadaflie.    Kb  lidlaieii  witiimit  eieoeak  to  fartwDoee eAMi aiid  Uke  d^ 

wHUflS  ODflHtbUt  vO  CBIOD  UlB  ^VOIB  IMHBHBS    VDOA  vBHA  ttCSHT 
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SWABTS   V.   StBBB. 

lumMKIIT  GBBDIVOR  D  wot   PuiUnUBIB  NOE  AfflMBB  BT  WOV  «V  H^ 

Tici|  and  a  miideaeriptioii  of  land  of  iiie  JndgnMnt  dibtoTt  in  •  iMttded 
mortgaga  azacoied  prior  to  tha  judgmant^  would  aol  oonfar  on  noh 
craditor  a  lian  prior  to  that  of  tha  mortgagaa;  and  tha  latter  woold 
be  antitlady  aa  againit  tha  jndgmant  ci«ditor»  to  ham  tiM^BMrtgiga  ra> 
f ormad  and  f oraclosad. 

Action  to  foreclose  mortgage,  settiiig  forth  a  migtake  in  the 
description  of  the  land,  and  asking  a  reformation  of  the  mort- 
gage. On  their  application,  Bryan  and  Hardcastle  were  made 
defendants,  whereupon  they  answered  setting  up  that  they  had 
recovered  judgment  against  the  mortgagee,  and  had  levied 
upon  the  land  attempted  to  be  mortgaged,  subsequent  to  the 
execution  of  the  mortgage.  They  claimed  that  by  reason  of 
such  misdescription,  the  recorded  mortgage  was  no  notice,  and 
that  they  therefore  acquired  a  lien  prior  to  any  which  would 
result  finom  a  reformation  of  the  mortgage. 

Elmore  and  Marivoj  for  the  plaintiffs  in  error. 
iVaCAan  P.  CoMy  for  the  defendants  in  error. 

By  Court,  Cbozibb,  C.  J.  The  only  question  necessary  to 
be  decided  in  this  case  is  as  to  the  priority  of  the  liens  of  the 
mortgage  and  judgment.  It  is  insisted  by  the  judgment  cred- 
itors that  because  there  was  no  mortgage  describing  the  lande 
they  seek  to  subject  under  their  judgment  upon  the  records  of 
the  county,  nor  had  they  any  notice  of  such  mortgage,  nor  waa 
there  in  foot  any  such  mortgage  in  existence,  their  judgment 

MR 
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became  the  lint  Hen  upon  the  haids  from  the  date  of  Its  ren* 
dMoQ;  that  thqrhad  no  notice  of  the  ezistence  of  any  encnm- 
brance  upon  the  land  when  their  judgment  was  rendered;  that 
a  oomection  of  the  description  of  the  land  in  the  mortgage  bjr 
the  court  subsequently  to  that  time,  could  not  deprive  them 
of  their  prior  lien,  because  they  had  no  notice  of  the  mistake. 

If  the  judgment  creditors,  without  notice  of  the  defect  in 
the  plaintiff's  mortgage,  had  become  the  purchasers  of  the 
land,  or  had  taken  a'mortgage  thereon  to  secure  their  debt, 
there  would  not  be  much  question  but  that  their  title  in  the 
one  case  and  their  lien  in  the  other  would  not  be  imjudieed 
by  a  subsequent  reformation  of  the  plaintiff's  mortgage.  They 
would  then  be  ^  purchasers  for  a  Taluable  consideration  with- 
out  notice,"  within  the  meaning  of  section  18  of  the  act 
regulating  conveyances:  Comp.  Laws,  p.  86& 

But  that  section  does  not  extend  flie  benefits  of  a  want  of 
notice  to  judgment  lien-holders.  They  are  not  **  purchasers." 
Their  lien  is  upon  the  ^^lands  and  tenements  of  the  debtor,'' 
and  not  upon  lands  and  tenements  not  in  faid  belonging  to 
him:  Code,  sec.  483. 

In  this  case,  the  lands  in  question,  for  the  purpose  of  secur- 
ing the  payment  of  the  plaintiff's  debt,  were,  in  equity,  the 
plaintiff's  lands.  The  district  court  in  their  judgment  so 
And;  and  as  that  court  had  the  legal  power  so  to  find,  we  are 
bound  to  presume  they  had  sufficient  evidence  upon  which  to 
make  that  finding;  and  it  can  make  no  difference  to  these 
Judgment  creditors  how  that  finding  was  made,  or  that  the 
foots  upon  which  it  was  predicated  came  to  their  knowledge 
after  the  date  of  their  judgment.  They  have  nothing  to  do 
with  the  question  of  notice.  The  recording  act  does  not  apply 
to  them.  The  oaly  question  they  had  anything  to  do  with 
was,  whether  the  land  had  been  pledged  to  the  plaintiff.  If 
it  had  been  so  pledged  in  fact  before  the  rendition  of  their 
judgment,  it  was  wholly  immaterial  to  the  judgmAit  creditors 
whether  they  had  any  notice  whatever  of  the  foot:  Chuvemeur 
V.  TUm^  6  Paige,  347.  The  district  court  found  they  were  so 
pledged,  and  we  are  not  asked  to  disturb  that  finding. 

Several  cases  fix>m  the  reports  of  the  supreme  court  of  Ohio 
were  cited  by  the  counsel  for  the  judgment  creditors  to  estab- 
lish the  position,  that  because  there  was  no  mortgage  upon 
the  reoords  whereby,  upon  its  face,  these  lands  were  pledged 
lo  the  plaintiffs,  their  judgment  was  a  prior  lien.  We  do  not 
think  any  of  those  cases  in  point  under  the  Ohio  statote,  as 
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oooBiraad  by  the  raprame  oofort  of  thai  ftata.  No  mortgago 
WEB  of  any  validity  whatevor,  ezoept  between  the  parties  to  it^ 
onleBs  lecorded.  Aa  to  third  partiee,  inolnding  pnrchaaen^ 
eDOombranoe  and  judgment  lien-holdierBy  whether  they  had 
aotoal  notice  of  ite  aTintence  or  not^  nnleaa  recorded^  it  waa 
wholly  Toid.  Our  atatate  is  different  in  this  respect:  A  mort- 
gage here  is  good  against  everybody  who  has  notice  of  its 
existence,  whether  recorded  or  not  recorded;  hence  the  inappli* 
cability  of  the  Ohio  anthorities. 

We  think,  therefore,  that  the  lien  of  the  mortgage  is  piior 
to  that  of  the  judgment,  and  that  the  district  court  erred  in 
directing  the  judgment  to  be  first  satisfied  out  of  the  proceeds 
of  the  sale  of  the  land.  The  judgment  of  that  court  is  in 
this  respect  reversed  at  the  costs  of  the  defendants,  Byranand 
HardcasOe,  and  in  all  other  respects  approved,  and  the  cause 
will  be  remanded  to  that  court,  and  the  court  directed  to  ren- 
der judgment  declaring  the  lien  of  the  mortgage  prior  to  the 
lien  of  the  judgment,  and  ordering  the  amount  found  due  the 
plaintiff  to  be  first  paid  out  of  the  prooeeda  of  the  sale  of 
the  land* 

Baixjit  and  Emoiuii,  JJ.,  conouned. 


JwtunBKT  JjMB  IS  Bovaor  10  Aut  BoiuEBm  cilfli^s  hk  ftww  e(  IhMI 
poMOfl  M  to  the  dflbtar*!  iHids  a*  tlM  time  tlM  Jsdgnn*  WM  raidff^  Bm 
BVmhiukip  r.  Datigku,  92  Asn.  Dbo,  flOe^  lad  petiSlSL  laLBmrkmr.Am' 
inm,  IS  Kml  64%  cttbg  the  prinoipol  qm^  it  la  hdd  that  a  Jndgmast 
eraditor  la  narar  aonaidarad  aa  a  homa/de  yuibamtf  «r  wftn,  aa  a  panbmm 
ataHintiiaaMoaattstpafnhaiWManstafliettd  ly  ■^■HiwafwHohthy 
havsM 


SniiLB  V.  MoDowuite 

riKAina,tM.] 

r    SlALB  OT  LaVD  am  10  IjOOATWiS  1B» 

fatwi<l<WI  to  ba  aold  may  ba 


Pioov  Of  MiifAWS  OS  Fabos  nr  Balm  ot  Lon  am  10  fowiv— r 
DMOBimoir*  toaatliori»ooRaotuntlMKaol^Biaatba«iaaranddaalBlf% 
bat  it  IB  error  to  inatmct  J1117  that  in  order  to  find  the  fMt  of  anoli 
take  they  moat  be  aatiifled  beyond  a  reaaonable  doobi. 

AvnamT  ov  Ofvia  10  Bjwmn  Ooinnuuir  ice  8a^  ow  IiAXDiPomD 

Bbeasusid  by  pmrf  that  the  ogpoaita  party  had  jiatitada 
viih  a  tenal  tndar  of  a  deed. 
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Action  upon  a  jKromisBory  note.    The  qpinion  states  the 

&0t8. 


and  Oawbellf  and  8. 8.  Ludlwnj  for  the  plain- 
tiffii  in  enor. 

8tin»on  and  Havens^  tot  the  defendants  in  error. 

By  Conrt^  BAiLBTy  J.  In  this  action,  which  was  brought  in 
the  court  below  to  recover  of  the  plaintiffs  in  error  the  amount 
of  a  promissory  note  given  as  part  of  the  consideration  for  ten 
acres  of  land  a4)acent  to  the  city  of  Leavenworth,  the  prin- 
cipal reliance  on  the  part  of  the  defense  was  an  alleged  mis- 
take of  the  parties  to  the  sale;  the  land  actually  conveyed 
being  different  from  and  of  tea  less  value  than  that  shown  to 
the  plaintiffs  in  error  before  the  purchase,  and  which  they 
supposed  they  were  purchasing. 

The  jury,  under  the  instructions  of  the  court,  fisund,  amoEng 
other  things:  1.  That  Stille  was  mistaken;  2.  That  John  H. 
McDowell,  the  agent  of  the  vendor,  in  making  the  sale  to 
Stille,  was  mistaken;  but  that,  8.  Andrew  J.  Isacks,  the  yen- 
dor,  was  not  mistaken. 

The  charge  of  the  court  to  the  jury  on  this  part  of  the  case 
was  as  follows: — 

"The  main  question,  or  the  one  about  which  there  is  the 
most  controversy,  is  the  question  of  mistake,  and  in  regard  to 
this  question,  I  say  to  you,  that  before  you  can  find  that  there 
was  a  mistake  on  the  part  of  either  of  the  parties,  you  must 
be  satisfied  of  that  fetct  beyond  a  reasonable  doubt." 

The  counsel  for  defendants  (now  plaintiffs  in  error),  excepted 
to  this  charge,  and  bring  their  petition  in  error  to  this  court 

It  is  well  settled  that  mistakes  of  the  kind  alleged  by  plain- 
ti£b  in  error  may  be  corrected  on  sufficient  proof;  hence,  the 
only  question  that  can  arise  upon  this  point  is  as  to  the  suffi- 
ciency of  the  proof,  and  upon  this  point  the  authorities  are 
weU  agreed,  if  not  as  to  the  precise  language,  yet  as  to  the 
effect  and  substance  of  the  rule.  In  the  case  of  OiUespie  v. 
ifoon,  2  Johns.  Ch.  686  [7  Am.  Dec.  659],  Chancellor  Kent, 
after  a  full  and  careful  review  of  the  previous  decisions,  con- 
cludes by  sajring: — 

^  The  cases  all  concur  in  the  strictness  and  difficulty  of  the 
proof^  but  still  they  all  admit  it  to  be  competent,  and  the  only 
question  is.  Does  it  satisfy  the  mind  of  the  court?  "  OiUupis 
V.  Ifoofi,  2  Johns.  Ch.  585  [7  Am.  Dec.  659]. 

And  fai  the  subsequent  case  of  Lyman  v.  U.  8.  Inguranee  Co. . 
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2  Id.  632,  the  learned  chancellor,  says:  '^  The  caaee  which  treat 
of  this  head  of  equity  jurisdictioii,  require  the  mistake  to  be 
made  out  in  the  most  clear  and  decided  manner,  and  to  the 
entire  satisfiEUStion  of  the  court":  See  also  the  same  case  re- 
ported in  17  Johns.  878. 

Such  in  e£foct  and  in  language  slightly  varied,  is  the  rule 
laid  down  in  the  most  carefully  considered  cases  under  this 
head,  and  it  is  obvious  that  the  rule  as  given  to  the  jury  by 
the  court  below  is  in  terms  different  and  considerably  mora 
stringent. 

The  language  used  in  the  charge  of  the  court  can  only  be 
■tiictly  applicable  to  cases  arismg  under  the  criminal  code^ 
and  has  as  yet  no  judicial  sanction  as  applied  to  civil  prao- 
tioe. 

As  the  conclusion  we  have  arrived  at  upon  this  point  wUl 
involve  the  necessity  of  a  new  trial,  we  deem  it  proper  to 
advert  briefly  to  one  other  ruling  of  the  judge  who  tried  thia 
oause,  touching  the  offer  to  rescind  the  contract 

The  court  charged  ^^that  in  order  to  constitute  an  oflbr  to 
leacind  the  contract  the  defendant  must  at  the  time  have  ten- 
dered a  deed,  but  that  if  he  simply  verbally  offered  to  deed 
back  the  lots  without  at  the  same  time  tendering  such  deed,  it 
was  not  in  law  an  offer  to  rescind." 

We  conceive  the  rule  of  law  on  this  point  to  be,  that  the 
•ferment  of  an  offer  to  rescind  would  be  established  by  proof 
that  the  opposite  parfy  had  prevented  or  dispensed  with  m 
ivmal  tender  of  a  deed. 

New  trial  granted. 

All  the  justices  concurred. 


ICnrisi  or  DBMBmnnr  ov  Lahub  nr  Dns^  sad  ynaf  sad 
IhOTMif:  8—  Otort  t.  Jf wyiw,  IS  Am.  Iho,  7M|  Oftaffsv  ▼• /mm^  iO  Id.  46ei 
Otmdm  T.  ffftmifrfrf  SO  Id.  SIS. 

BiKiwis  evCtaRaioBK  BiethiaetitsJI>f—lv>i^toyM4Jki^llea 

M7«tnq. 
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HeFFBBLIN   v.   SmSINDBBFBB. 

bs  Loa  Oovntionm  at  Tmm  CkxmBAcr  wia  Mabi  DsnoomnHi  Whit 
Ooanuov  wa4  and  tbe  lfl»>M  at  tlie  tinM  the  enfovocniait  is  wyoght 
jtmadbm  the  vaniMly.  llni%  after  owontioa  and  levy  in  an  action  in 
ffnnriT  «n  a  nota  mada  in  MiMooii,  a  nla  for  leai  than  two  tliirds  of  tbt 
i^praiaad  Tafaia  ol  tha  iwperly  ia  void,  if  bj  the  law  ol  Kaoaaa  it  ia  ao 
proridadt  tlioa|^  bj  the  law  of  MiaMori  it  ia  not  ao  prorided. 

Acnoir  on  promissoiry  note.    The  opinion  Btatee  the  hcts. 

S.  W.  JJouMly,  for  the  plaintiff  in  enor. 

LeeompUj  MaOiiaSf  and  Bumsj  for  the  defendants  in  enor. 

By  Goorty  Cbosibb,  0.  J.    On  the  fifth  day  of  May,  A.  D. 

1868,  H^erluiy  the  plamtiff  in  error,  at  Weston,  in  the  state 
of  Ifissonii,  made  his  promissory  note,  payable  to  defendants 
in  error  in  one  day  after  date.    On  the  first  day  of  August, 

1869,  a  snit  was  bronght  on  this  note  in  the  district  court  of 
the  then  territory  of  Kansas,  sitting  in  Leayenworth  County, 
and  a  judgment  was,  on  the  18th  of  December  of  the  same 
year,  rendered  against  Hefferlin.  Upon  this  judgment,  an 
execution  was,  on  the  81st  of  July,  1860,  issued  to  the  sheriff 
of  Leayenworth  County,  who  levied  upon  a  quarter-section  of 
land  as  the  property  at  Hefferlin,  and  having  had  the  same 
appraised  at  $1,600,  sold  it  to  defendant,  Sinsinderfer,  for 
$416;  which  sale  was,  by  an  order  of  the  court,  at  December 
term,  1860,  confirmed,  and  the  sheriff  ordered  to  execute  a 
deed  for  the  lands  to  the  purchaser.  The  plaintiff  in  error 
now  seeks  to  haye  this  order  reversed  for  several  reasons, 
among  which  is:  that  the  land  was  sold  for  less  than  two 
thirds  of  its  appraised  value;  or,  in  other  words,  was  sold  with- 
out appraisement. 

The  position  taken  by  the  oourt  below  was,  that  inasmuch 
as  the  contract  upon  which  the  judgment  was  rendered  had 
been  executed  before  the  passage  in  this  state  of  any  law  re- 
quiring an  appraisement  of  real  estate  upon  a  sale  under 
execution,  the  law,  as  announced  by  the  supreme  court  of  the 
United  States,  did  not  require  or  authorize  an  appraisement; 
referring  to  the  cases  of  Bronson  v.  Kinzie^  1  How.  811,  and 
ifcCracken  v.  Hayward^  2  Id.  608. 

The  case  at  bar  differs  from  those  cases  in  a  very  important 
particular.  In  each  of  those  cases,  the  contract  had  been 
made  in  the  state  of  Illinois,  the  law,  at  the  time  of  their 

Am.  naa  Vol.  LXXXV- 
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ezecntion,  not  requiring  an  appraisement;  and  upon  au  aU 
tempt  to  enforce  them  in  that  state,  the  supreme  court  of  the 
United  States  held,  that  to  require  property  sold  to  satisfy 
judgments  rendered  thereon,  to  bring  two  thirds  of  an  ap- 
praised yalne,  would  operate  to  impair  the  obligation  of  the 
contracts. 

That  conclusion  was  arriyed  at  upon  the  theory  that  the  law 
in  force  at  the  time  the  contract  was  made  became  a  part  of 
it,  and  could  not  be  changed  to  the  prejudice  of  the  party 
seeking  to  enforce  it. 

But  in  this  case  the  contract  was  not  made  in  Kansas.  It 
was  made  before  there  was  a  state  of  Kansas,  or  even  a  terri- 
tory of  Kansas.  It  was  made  in  Missouri.  It  could  not  be 
said  that  the  law  of  Kansas  became  a  part  of  the  contract 
There  was  no  Kansas  law  to  become  a  part  of  it;  and  if  there 
had  been  any  local  law  here,  this  contract,  haying  been  made 
in  Missouri,  could  not  be  said  to  haye  been  made  with  refer- 
ence to  it.  The  law  of  Missouri  only  became  a  part  of  it;  and 
then  only  so  far  as  to  determine  its  construction  when  its  en- 
fiiroement  was  sought  in  another  state.  Each  stata^may  pre- 
scribe what  property  of  its  citizens  may  be  subjected  to  sale 
under  the  process  of  its  courts;  and  may  prescribe  and  fiom 
time  to  time  change  the  manner  of  the  sale,  subject  only  to 
the  limitation  that  the  obligation  of  a  contract  shall  not  thereby 
be  impaired;  and  when  a  contract  executed  under  another 
jurisdiction  is  brought  here  for  enforcement,  the  law  here,  for 
the  time  being,  goyerns  the  remedy.  Any  change  in  the  law 
regulating  the  remedy  here  cannot  affect  the  obligation  of 
such  a  contract,  because  the  law  of  the  remedy  here  forms  no 
part  of  the  contract.  Any  change  in  the  law  of  the  former 
does  not  change  any  ingredient  or  stipulation  of  the  contract. 
The  lex  loci  earUraetus  at  the  time  the  contract  was  made  de- 
termines what  the  contract  was;  the  lex  fori  at  the  time  the 
enforcement  is  sought  prescribes  the  remedy. 

The  plaintiffs  in  the  court  below  were  the  beneficiaries  of  a 
contract  executed  in  Missouri.  The  laws  of  that  state  furnish 
the  rules  of  construction,  and  had  a  suit  been  brought  on  it 
there,  the  law  of  the  remedy  at  the  time  of  its  execution,  if  it 
had  been  subsequently  changed  to  their  prejudice,  might  haye 
been  invoked  to  aid  in  its  enforcement  But  upon  going  to 
another  jurisdiction  in  pursuit  of  their  remedy,  they  cannot 
complain  if  the  law  of  the  remedy,  at  that  place,  is  less  efficient 
when  this  suit  is  brought  than  where  the  contract  was  made. 
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They  contracted  wholly  without  regard  to  that  law,  no  part  of 
it  entered  into  the  contract/ and  the  obligation  thereof  is  in  no 
■ense  impaired  by  a  change  in  that  law. 

The  order  of  the  district  court  confirming  the  sale  and  order^ 
ing  a  deed  is  vacated,  and  the  court  directed  to  set  aside  the 
sale  that  was  made;  leaving  the  plaintiff  below  to  pursue  his 
remedy  as  if  no  sale  had  been  made. 

All  the  justices  concurred. 

Liz  Logi  OovoLAonm  Govibhs  ab  to  Ocannmmom  aitb  Vaudrt  €V 
■s  to  tiM  tern  ol  Mtkn  or  MOMdyi  IhmHi  t.  B&rrim^  74  U.  406^ 


WiBB  V.  Statb  of  Kansas. 

[9  Kamiab,  41A.1 
te  TMMML  MB  MmtDSB,  RUIOTIOH  OV  EvmSNGS  OnxUD  BT  DmVDASV 

•f  the  oonpaimiXFe  ttrengtfa  of  the  deooMed,  ii  not  error  JiutifyiDg  r^ 
▼■mly  where  it  ia  admitted  by  the  prooeontioii  in  open  ooort  that  tiie 
deoeaaed  waa  a  mnch  atronger  man  than  the  defendant. 

Ov  Teial  lOB  MuBDKB»  Ck>iiPARATDni  Stbmsqtb  o?  Dscbabbd  asd  Ds- 
nmDAMTy  18  better  proved  by  faota  m  detail,  of  what  ooooned  at  tiie 
time  of  tiie  homioidei  aa  the  grapple,  aenffle^  and  the  like^  than  by  the 
opinion  of  awitneaa. 

€■  Tbul  lOB  MmtDSBy  Etidsnci  of  Ckabaoibe  Atn>  Habub  aw  Db- 
liBASiis  aa  that  he  waa  weU  known  by  defendant  and  othera  to  be  qnar- 
fdaome  and  aarage,  ia  inadmiaaible,  nnleaa  at  leaat  the  airoamatanoea  ol 
the  eaae  raiae  a  doubt  aa  to  whether  the  defendant  aoted  in  aelf -defenaa^ 
and  then  it  may  be  aometimea  admitted  to  show  that  the  defendant  was 
Jnatified  in  beliering  himaelf  in  danger. 

Vtasoir  w^  HOT  JnamuD  m  Ck)Nsn>BBnrQ  Himsilt  in  Damgkb  ao  aa  to 
antfaorice  him  to  kill  hia  aaaailant,  where  it  appeara  that  the  partiea  were 
eight  or  nine  paoea  apart  at  the  time  of  the  fatal  ahootang^  the  former 
with  a  loaded  doable-barrel  ahot-gon,  and  deoeaaed  with  a  knife;  and 
that  deoeaaed  had  atopped  before  defendant  ahot  him. 

Iv  Gbdomal  Case,  Court  Pbopsrlt  Rbfusxd  to  Chabob  Jury  that  "de- 
fendant ia  entitled  to  the  benefit  of  every  reaaonable  donbt  npon  every 
material  fact  involved  in  the  caae/'  and  properly  inatmcted  the  jury  in- 
■lead,  that  ''the  defendant  ia  entitled  to  the  benefit  of  every  reaaonable 
doubt  of  hia  guilty  remaining  in  the  minda  of  the  jury,  after  oanvaaainf 
the  whole  of  the  testimony  in  the  eaae." 

bnnonoDiT  Suivigzbiitlt  Shows  that  It  wab  Fouhd  bt  Obabd  Jubt  ol 
Oiaae  Connty,  in  which  court  waa  held,  nnder  a  statute  requiring  the 
indietment  to  show  that  it  waa  found  by  the  grand  jury  of  the  oounty  ia 
which  the  court  is  held,  where  it  reads:  '*  State  of  Kansas,  Chaae  Ckyonty^ 
as..-  In  the  district  court  of  the  fifth  judicial  district  aitting  in  Ghaat 
Oounty,  April  term,  A.  D.  1863.    The  jurora  of  the  grand  jury  ol  ike 
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■tftto  of  KaoMui  dnly  dxawiia  impanoM,  chargBd,  and  nrom  to  inqiim 
ai  ofioBMS  oommittod  within  tho  bodyol  the  ooonty  of  Chaie^  uid  witiun 
the  county  of  Mivion  attMhad  to  nid  oonntj  of  Ohiaa,  for  Jndioial  por- 

poMab"  oto. 
FkLoams  abb  Owwanm  AOMon  8rAX%  and  proaaeatad  and  pwnwhad  b j 

and  in  tha  name  ol  tba  ateta^  by  a  giand  Jozy  ocgwiiaBd  in  eadh  ooiimty, 

pnnoantto  atata  Uwa  toinquirain  iti  baball^  aa  to  infraotjooa  of  iti  lawa 

in  eadb  ooonty* 
Whbbb  zv  iNDioiMDnCy  Qmi  Dwomsstsos  ov  Woovm  n  Dmonn^  bvft 

the  indiotmant  atill  ^*^**^«  a  oertain  and  axplioit  daaoEiptifln  ol  tha 

wmmd  that  oanaad  daath,  tha  dafaothra  daaariptun  nay  be  tgaatad  aa 

ampfauage  or  diaragardad,  iindar  tha  Kanaaa  atatnta. 

Ihdiotmsiit  tat  miuder.    The  opinion  states  tbe  fMits. 

Elmore  and  MatHnf  tat  the  appellant 

W.  W.  Ouihfie^  attom^y-jjiMieraly  Ibr  the  appellee. 

By  Coorty  BaileTi  J.  At  the  spring  term,  A.  D,  1868,  of  the 
distriot  oonrt  for  CShase  Coonty,  the  appellant,  John  S.  Wise, 
was  indicted  for  the  murder  of  Robert  Bailie  on  the  fourth 
day  of  July,  A.  D.  1862,  in  the  oooniy  of  Marion,  which  is  ai* 
tached  to  Chase  for  judicial  purposes.  At  the  same  term  the 
case  was  transferred  to  the  county  of  Lyon  for  trial. 

At  the  October  term,  A.  D.  1868,  of  the  district  court  for  the 
county  of  Lyon,  Wise  was  tried,  and  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  ten  years'  confinement  to 
hard  labor. 

The  exceptions  taken  to  the  rulings  of  the  court  on  the  trial 
will  be  considered  in  the  same  order  in  which  they  appear 
upon  the  record. 

The  first  exception  taken  is  to  the  ruling  of  the  court  below 
that  Anna  Bailie,  the  wife  of  the  deceased,  who  was  made  a 
witness  for  the  defense,  should  not  answer  the  question  put  to 
her  by  defendant's  counsel,  to  wit:  **  If  you  know,  state  to  the 
jury  the  oomparatiTe  strength  of  the  deceased  and  John  S. 
Wise." 

How  £Eur  the  mere  opinion  or  belief  of  Mrs.  Bailie  as  to  the 
comparative  strength  of  Wise  and  her  husband  would  have 
been  evidence  for  the  jury,  it  is  not  necessary  for  us  to  deter- 
mine, though  we  incline  strongly  to  the  belief  that  the  fiftots 
she  had  previously  stated  in  detail  to  the  jury,  of  what  oo- 
curred  at  the  time  of  the  homicide — the  grapple,  the  struggle 
upon  the  ground.  Bailie  uppermost  with  the  knife  in  his  hand, 
which  he  had  wrenched  from  Wise  —  were  more  legitimate 
and  satis&ctory  evidence  as  to  which  was  the  stronger  than 
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any  answer  she  would  have  giyen  in  response  to  the  demand 
of  the  counsel,  if  the  court  had  permitted  the  answer  to  be 
given.  However  this  may  be,  we  are  unanimously  of  the 
opinion  that  the  subsequent  admission  by  the  counsel  for  the 
state  that  the  deceased  was  a  much  stronger  man  than  Wise, 
as  a  fact  proved,  remove  all  grounds  of  objection  on  this  point. 
It  admitted  as  proved  all  that  the  most  favorable  answer 
which  could  have  been  given  by  the  witness  would  have 
proved.  This  last  conclusion  seems  to  be  well  sustained  by 
authority:  Robinson  v.  FiUhburg  &  W.  R.  R.  Co.y  7  Gray,  92; 
Stephens  v.  People^  19  N.  Y.  549;  Commonwealth  v.  Ohio  A  Pa. 
R.  R.  Co.j  1  Grant  Cas.  829. 

The  second  exception  was  to  the  ruling  of  the  court  refusing 
to  permit  Mrs.  Bailie  to  answer  the  following  question,  to  wit: 
**If  you  know,  state  to  the  jury  the  character  and  temper  of 
the  deceased,  Robert  Bailie,  when  angry  and  excited,  and 
whether  or  not  he  was  at  such  times  a  dangerous  or  desperate 
man.'' 

The  general  rule  on  this  subject  is  thus  stated  by  Wharton: 
^  On  the  trial  of  an  indictment  for  homicide,  evidence  to  piove 
that  the  deceased  was  well  known  and  understood  generally 
by  the  accused  and  others  to  be  a  quarrelsome  and  savage 

man  is  inadmissible The  rule  undoubtedly  is,  the 

eharacter  of  the  deceased  can  never  be  made  a  matter  of  ocm- 
troversy,  except  when  involved  in  the  res  gMm^^:  Am.  Grim. 
Law,  sec  641. 

In  a  late  case  in  Massachusetts,  the  defendant  offered  to 
prove  that  the  general  character  and  habits  of  the  deceased 
were  those  of  a  quarrelsome,  fighting,  vindictive,  and  brutal 
man  of  great  strength,  as  a  droumstance  tending  to  show  the 
nature  of  the  provocation  under  which  the  defendant  acted, 
and  that  he  had  reasonable  cause  to  fear  great  bodily  harm." 
Objection  being  made,  the  court  held  (Shaw,  0.  J.,  and  Bige* 
low  and  Metcal^  JJ.)  that  '^the  evidence  was  inadmissibla. 
If  such  evidence  were  admitted  on  behalf  of  the  prisoner,  it 
would  be  competent  for  the  commonwealth  to  show  that  the 
deceased  was  of  a  mild  and  peaceable  character.  Such  evi- 
dence is  too  remote  and  uncertain  to  have  any  legitimate  bear- 
ing on  the  question  at  issue.  The  provocation  under  which 
the  defendant  acted  must  be  judged  of  by  the  res  gestm.  And 
the  evidence  most  be  confined  to  the  fistcts  and  circumstances 
attending  the  assault  by  the  deceased  upon  the  defendant": 
CemawwmeaUh  v.  HiUiard,  2  Gray,  294    So  in  Califemia  in  a 
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case  of  indictment  for  murder,  the  court  held  the  following 
language: — 

*^The  other  point  made  is  the  exclusion  of  evidence  of  the 
character  of  the  deceased  for  turbulence,  recklessness,  and 
Ttolence.  The  rule  is  well  settled  that  the  reputation  of  the 
deceased  cannot  be  given  in  evidence,  unless  at  the  least  the 
circumstances  of  the  case  raise  a  doubt  in  regard  to  the  quee- 
tion  whether  the  prisoner  acted  in  self-defense.  It  is  no  ex- 
cuse for  a  murder  that  the  person  murdered  was  a  bad  man, 
but  it  has  been  held  that  the  reputation  of  the  deceased  may 
sometimes  be  given  in  proof  to  show  that  the  defsndant  was 
justified  in  believing  himself  in  danger,  where  the  drenm- 
stances  of  the  contest  are  equivocal.  But  the  record  must 
show  this  state  of  case.  This  does  not":  People  v.  Ifiirmy, 
10  Cal.  809. 

The  evidence  in  the  case  at  bar  shows  the  parties  to  have 
been  some  eight  or  nine  paces  apart  at  the  time  of  the  shooU 
ing, — Wise  with  a  loaded  double-barreled  shot-gun  in  his 
hand,  and  Bailie  with  his  knife, — and  that  Bailie  had  stopped 
before  Wise  shot  him.  Under  such  circumstances,  we  think 
Wise  could  hardly  be  justified  in  considering  himself  in  dan- 
ger, having  so  much  the  advantage  in  point  of  arms. 

However  this  may  be,  the  whole  circumstances  as  they  were 
detailed  in  proof  upon  the  trial,  and  as  they  appear  before  us 
in  the  bill  of  exceptions,  are  insufficient,  in  our  judgment^  to 
show  the  character  of  the  deceased,  so  far  as  it  was  necessary 
or  proper  to  show  it  on  the  defense,  and  as  the  defendant  could 
not  have  been  prejudiced  by  the  ruling,  this  court  will  not  dis- 
turb the  verdict. 

The  third  exception  is  to  the  refusal  of  the  judge  who  tried 
the  cause  to  charge  the  jury  "  that  the  defendant  is  entitied  to 
the  benefit  of  every  reasonable  doubt  upon  every  material  fiust 
involved  in  the  case  " — which  charge  the  court  refused  to  give 
as  asked  for,  but  charged  the  jury  as  fidlows:  "  That  the  de- 
fendant is  entitied  to  the  benefit  of  every  reasonable  doubt  of 
his  guilt  remaining  in  the  minds  of  the  jury  after  canvassing 
the  whole  of  the  testimony  in  the  case." 

We  think  the  law  on  this  point  is  correctiy  stated  by  the 
court,  and  that  the  exception  was  not  well  taken. 

The  fourth  objection  is  that  the  indictment  is  bad:  ^  1.  Be- 
cause it  does  not  appear  fix>m  it  that  it  was  fimnd  by  a  grand 
jury  of  the  county  of  Chase." 
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The  language  of  the  indictment  itself  is  as  follows: — 
*^  State  of  Kansas,  Chase  County,  ss. 

**  In  the  district  court  of  the  fifth  judicial  district,  sitting  in 
Chase  County,  April  term,  A.  D.  1863. 

*'  The  jurors  of  the  grand  jury  of  the  state  of  Elansas  duly 
drawn,  impaneled,  charged,  and  sworn  to  inquire  of  offenses 
committed  within  the  body  of  the  county  of  Chase,  and  wit^iin 
the  county  of  Marion,  attached  to  said  county  of  Chase  for 
judicial  purposes,"  etc. 

Section  95  of  the  Code  of  Criminal  Procedure  provides  that 
^  the  indictment  is  sufficient  if  it  can  be  understood  therefix>m, 
first,  that  the  indictment  was  found  by  the  grand  jury  of  the 
county  in  which  the  court  is  held." 

We  think  the  indictment  in  this  case  fully  answers  this  re- 
quirement of  the  statute.  Felonies  are  offenses  against  the 
peace  and  dignity  of  the  state,  and  are  prosecuted  and  pun- 
ished by  the  state.  The  prosecution  is  instituted  in  its  name 
by  a  grand  jury  organized  in  each  county  in  pursuance  of  the 
laws  of  the  state,  to  inquire  in  its  behalf  as  to  infractions  of  its 
laws  in  such  county. 

2.  '^  The  indictment  is  bad  fivr  uncertainty  as  to  the  number, 
looatijcm,  and  character  of  the  wounds,  and  because  it  states  an 
impossibility  in  charging  in  the  second  count  that  Bailie  re- 
ceived *  one  mortal  wound '  on  the  mouth  and  the  left  side,  and 
upon  the  throat  and  near  the  heart" 

Upon  examination  of  the  indictment,  it  is  very  apparent 
that  there  has  been  an  omission  of  the  word  '^wounds,"  and 
that  the  omission  being  supplied,  that  part  of  the  indictment 
excepted  to  would  read  as  follows: — 

^'Which  said  shot  so  discharged  by  force  of  the  said  gun- 
powder, did  him,  the  said  Robert  Bailie,  strike  and  penetrate, 
giving  to  him,  the  said  Robert  Bailie,  then  and  there,  with  the 
shot  aforesaid,  several  [wounds]  in  and  upon  the  mouth  and 
the  left  side,  and  upon  the  throat  and  near  the  heart  of  him, 
the  said  Robert  Bailie,  one  mortal  wound,  of  which  said  mortal 
wound  the  said  Robert  Bailie  did  die."  Had  such  been  the 
reading,  it  is  evident  that  no  exception  could  have  been  taken, 

and  if  we  treat  as  surplusage  the  words  ^^several in  and 

upon  the  mouth  and  the  left  side  and,"  there  still  remains  a 
distinct  charge  of  "  giving  to  him,  the  said  Robert  BaiUe,  then 
and  there,  with  the  shot  aforesaid,  ....  upon  the  throat  and 
near  the  heart  of  him,  the  said  Robert  Bailie,  one  mortal 
wound,  of  which  mortal  wound  the  said  Robert  Bailie  did  die.** 


/ 
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This  is  certain  and  explicit,  and  the  words  proposed  to  be 
omitted  do  not  vitiate  nor  impair  their  force. 

Section  95,  Code  of  Criminal  Procednre,  provides  that  "  the 

indictment  is  sufficient  if  it  can  be  understood  therefrom 

6.  That  the  offense  charged  is  stated  with  such  a  degree  of 
certainty  that  the  court  may  pronounce  judgment  upon  con- 
viotion  according  to  the  right  of  the  case  ";  and  section  96  of 
the  same  act,  that  ''no  indictment  may  be  quashed  or  set 

aside 6.  For  any  surplusage  or  repugnant  allegation 

when  there  is  sufficient  matter  alleged  to  indicate  the  crime 
and  person  charged;  nor  7.  For  any  other  defect  or  imper- 
fection which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits." 

In  view  of  these  statute  provisions  we  must  hold  the  indiofe- 
ment  good  beyond  question. 

Judgment  affirmed. 

Cbosibb,  C.  J.,  and  Exnghan,  J.,  conooned. 

AnimmTT.rpv  OV  EviDUOl  OV  SlBMVGTB  OF  DinMAlMDCH  trill  fw  — P" 

dir:  Sao  OommomweaUh  ▼.  Mead,  71  Axn.  Deo.  741. 

BviDBirai  ov  Violbnt  ahd  DisraaiLTB  GHAaAona  or  Bmbassd  k  ai- 
■ni^Kij>  cm  trial  for  mardar,  where  the  oixoamstanoes  ehow  that  tbo  UUqg 
WM  done  in  lelf-defenM:  PrUekeU  t.  State,  58  Am.  Deo.  260;  JkJm  t.  AM^ 
71  Id.  871;  and  Wmle^  r.  State,  75  Id.  68;  and  tee  alM  State  t.  IMar,  U 
Kan.  423;  andi9tefeT.ieieWfl^20Id.714^  wheretheprinoipaloaeolsloBflfWid 
en  thii  point. 

Ho?ff?fTP^  WHBr  JusTZfiABLS  OH  Gaounp  OF  SxLW'VmwESBMt  8ee  00OMI 
T.  State,  80  Am.  Deo.  386;  Logue  ▼.  Ckmnnumweabh,  80  Id.  481. 

Bkabonabiji  Doxtbt,  DmirrnoN  of:  See  B^ppe^  ▼.  MiUer,  62  Am.  Iho^ 
188^  note;  andaatotheohanMsterof  inatrootionsoonoaniingreiMiMililedosb^ 
ioe  IfoNfM  T.  iSArf^  76  Id.  58»  and  note  66. 

DnoBimoir  of  Wovmd  v  iMumnmrri  SaoJMbf  t.  States  71  Aik  Vm, 
871»  andaofee. 
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Donr  w  Bmnigf  ]BLiofii>  to  Two  Booombuvm  Tumi  10  Xuuuvb  W: 
C9  VmiiATioin  JStaoJKAB,  inoad  during  hit  fint  tan,  deiTDlfM  on  him 
hj  hii  flnt  tarm,  Mid  whore  the  hood  saed  on  retotoi  onlj  to  hii  aeoond 
tarrn*  it  dooo  not  bind  him  or  hii  onrotiM  lor  tbo  pcrlormHwo  ol  that 
duty* 

Wbit  ov  Vmhiiitioni  Rzpoirifl  Gim  No  Nbw  Aothokbpt  10  flmKiftj 
hat  merely  oonmiandi  him  to  perform  his  duty  nndar  the  origiDal  writ. 

OVB  Who  Bnnre  Exhuutiow  or  Wbit  ov  Fddkz  Vaoeam  mnrr  Xn>  It.  -^ 
A  sheriff  who  levies  upon  proper  tjr  may  seU  it  after  the  ratun  day,  and 
after  retaining  the  ezeoationy  withoat  a  writ  ol  mmiUiwi  oiyai^  and 
after  he  has  gone  ont  ol  offioa^  and  it  is  his  daty  to  do  ao^ 

Aonov  against  sheriff  and  his  soretiea  upon  anoflkdal  bond. 
Judgment  was  rendered  against  the  defimdantSy  and  thqr  Bp^ 
pealed.    The  opinion  states  the  ease. 

A.  /•  JameMf  for  the  appellant. 

C.  B.  Baehdlerj  for  the  appellee. 

B7  Oonrty  BuLUTT,  J.  This  is  an  action  against  Ckdyer, 
the  sheriff  of  Bodkcastle  Conntyi  and  his  sureties,  npon  an 
official  bond  exeoated  on  the  8d  of  January,  1863,  to  reoover 
the  amount  of  an  ezecutum  placed  in  his  hands,  and  thirty 
per  cent  damages  for  his  £Edlare  to  return  the  some  for  thirty 
days  after  the  return  day  thereof.  A  judgment  was  rendered 
accordingly  against  the  defendants,  from  which  they  appeal. 

In  our  opinion,  the  plaintiflb  have  not  shown  a  right  to 
maintain  an  action  upon  said  bond. 
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The  petition  states  that,  m  the  year  1852,  an  execatioD  in 
&7or  of  the  plaintiffs  against  one  Eietlej  was  plaoed  in  the 
hands  of  said  Colyer,  sheriff  of  said  county,  and  was  levied 
by  him  on  some  property;  that  afterward,  on  the  24th  of  No- 
yember,  1852,  a  writ  of  venditioni  exponas  was  issued  thereon, 
returnable  the  fourth  Monday  of  January,  1853,  and  "was 
also  in  its  lifetime  plaoed  in  the  hands  of  said  Colyer  while 
sheriff  as  aforesaid ";  and  that  he  fsdled  to  return  the  same 
until  the  25th  of  Aprfl,  1853. 

Under  the  constitution  of  the  state,  the  office  of  each  sheriff 
expired  on  the  first  Monday  in  January,  1863,  or  as  soon 
thereafter  as  his  successor  was  qualified:  Art  6,  sec.  4.  The 
UctB  before  mentioned  authorize  the  assumption  that  Colyer 
was  elected  and  qualified  for  two  terms,  the  first  of  which  ex- 
pired in  January,  1853. 

It  does  not  distinctly  appear,  nor  does  it  seem  to  be  mate- 
rial, whether  the  writ  of  venditioni  exponas  was  deUvered  to 
Colyer  before  or  after  the  expiration  of  his  first  term.  That 
writ  gives  no  new  authority  to  the  sheriff.  It  merely  com- 
mands him  to  perform  his  duty  under  the  original  writ  Ac- 
cording to  the  settied  principles  of  the  common  law,  he  who 
begins  the  execution  of  a  writ  of  fieri  facias  must  end  it  A 
sheriff  who  levies  upon  property  may  sell  it  after  the  return 
day,  and  after  returning  the  execution,  without  a  writ  of  ven' 
dUioni  exponas^  and  after  he  has  gone  out  of  office;  and  it  is 
his  duty  to  do  so:  Cox  v.  Joiner^  4  Bibb,  94;  Wolford  v.  Phdps^ 
2  J.  J.  Marsh.  81 ;  Rogers  v.  Damabyj  4  B.  Mon.  241;  Irvine  y. 
Pieketf  8  Bibb,  844;  Lofland  y.  Ewing,  6  litt  42  [16  Am.  Dec 
41];  NeHson  y.  CkurehUlf  5  Dana,  387;  Spang  y.  CommonweaUh^ 
12  Pa.  St  860,  and  cases  dted.  And  if  he  sells  property,  he 
must  conyey  it,  though  he  may  haye  gone  out  of  office:  AUen 
y.  TrimbUj  4  Bibb,  24  [7  Am.  Dec.  726];  TrinMe  y.  Breehin- 
ridge^  4  Id.  479.  These  principles,  so  for  as  they  apply  to  the 
question  under  consideration,  do  not  appear  to  haye  been 
changed  by  statute. 

It  is  clear,  therefore,  that  if  Colyer  had  gone  out  of  office  oo 
the  first  Monday  in  January,  1868,  it  would  haye  been  his 
duty  to  execute  the  writ  of  venditioni  exponasj  whether  it  came 
to  his  hands  before  or  after  the  expiration  of  his  term;  and 
that  his  sureties  (for  his  first  term),  would  haye  been  liable 
for  his  foilure  to  do  so.  It  is  equally  clear  that  if  he  had  gone 
Into  office  for  the  first  time  in  January,  1863,  it  would  haye 
been  the  duty  of  his  predecessor,  and  not  hia  duty,  to  exeoate 
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the  writ;  and  that  his  suretiee  in  the  bond  sued  npon  would 
not  have  been  liable  for  his  failnre  to  do  so.  It  is  evident^ 
therefeirey  that  the  dnty  of  executing  said  writ  was  devolved 
upon  him  by  his  firsti  and  not  by  his  second,  term  of  office; 
and  that  the  bond  sued  upon,  which  relates  only  to  his  second 
term,  did  not  bind  either  him  or  bis  sureties  for  the  perform- 
anoe  of  that  duty,  which  appertained  to  his  first  term. 

But  the  appellees  have  a  right,  independentiy  of  the  bond, 
to  leocver  nominal  damages  finxm  Colyer  for  failing  to  return 
the  writ  as  required  by  law;  and  this  is  the  only  relief  to 
wbieh  their  petition  shows  they  are  entitled. 

Upon  other  pcdnts  argued  by  counsel,  we  need  not  express 
an  opmion* 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
cHieotioDS  to  dismiss  the  petition  against  the  sureties,  and  for 
ftnrther  proceedings  against  Colyer  not  inconsistent  with  this 
opuQion* 

Vmsa  or  Wsr  or  Tnsmom  Xxvosa^  Hid  pofww  vadort  Tmmg  t. 
AsM,  76  An.  Dm.  SI,  and  note S8;  Lodarldger.  Bokhtim,  70 UL  SSS. 

Qffma  Who  Lsras  ufov  PnacnrAL  FsomBrr,  hat  Sill  It  Afna 
BMTuma  Day,  wltiioiit  a  writ  of  vemiUkmi  iv|wiiin.'  Bmtumd  t.  £lireiiwii^  16 
AblI>m.7SS;  roMgT.AHttl,76ia.8l^]i0ttt.  Aad  tiis  priad^  «Me  k 
dlid  tD  liib  **«fcA  In  gtmkut  ImM^  t.  CMmu  7  BadL  SI& 
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lionrs  €B  LneisT  wbh  Whub  Am  m  Jkaat,  is  QanaAii»T  ICAxna  or 

FwuMFfiOHy  dtpending  on  the  naAnn  of  the  aol^  and  tho  dvooa- 

itiniOfii  sticnding  its  oominiiiion. 
limauL  OffiosB  or  Art  Qbads  icDsr  bb  Vmmboumd  to  hats  Aotsd 

IMM  Bad  If onv%  wbore  ho  knowmglj  and  wfllfolly  mdnn  a  dooUoa 

oontnzy  to  Uw;  and  proof  of  tho  aot  wJU,  of  itnl(  anthoriie  tho  Jvij 

to  prasumo  tho  motiTO. 
gBAiSMiBT  or  TAoni  Hud  SuiwuiasT  to  Sujjsot  Judos  or  Buonov 

TO  Aonoiry  f or  daaiagea,  f onudawfoDy  lefoaing  to  Moaifo  tiio  vota  of  a 

^palifiod  Totv* 

Thx  opinion  states  the  case. 

W.  B.  Weleh^  and  Hunt  and  Beehj  for  the  appellant. 

By  Court,  DuTALL,  G.  J.    This  action  was  brought  by  Ohrls- 
man  against  Bruce  to  recover  damages  for  the  reftisal  d  tho 
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defendant,  as  judge  of  an  electiony  to  reoeive  the  Tote  of  tbm 
puuntin. 

On  the  trial  in  the  court  bdoWi  the  jury,  in  eoofiinnitjr  to  a 
peremptory  instruction  giTen  by  the  court,  fcund  a  verdict  fiir 
the  defendant,  and  the  action  was  dismissed.  IVom  that 
judgment  the  plaintiff  has  prosecuted  this  appeal 

It  is  alleged  in  the  petition,  in  substance,  that  on  the  third 
day  of  August,  1863,  in  the  county  of  Jessamine,  an  eleetioD 
was  held  for  the  purpose  of  choosing  a  governor  and  other 
officers,  and  that  the  plaintiff  was,  at  that  time,  a  finee  white 
male  citizen,  more  than  twenty-one  years  of  agOi  and  had  re- 
sided in  said  county  more  than  forty  years,  and  in  the  pie- 
einct  more  than  sixty  days  immediately  preceding  the  eledaon, 
and  was  a  resident  of  said  county  and  precinct  when  the  ele<y 
tion  was  held;  that  he  presented  himself  at  the  polls  in  said 
precinct  to  cast  his  vote  for  certain  candidates  Ibr.the  offices 
aforesaid,  claimed  the  right  to  vote,  and  made  the  fiELCts  as  to 
his  age,  residence,  and  citizenship  appear  to  the  satisfaction 
of  the  defendant,  who  was  one  of  the  judges  conducting  the 
election,  and  to  the  satisfaction  of  the  judge  associated  with 
him;  that  he  was  illegally  required  to  swear  as  a  condition 
precedent  to  his  right  to  vote,  and  did  swear,  that  he  had  not 
been  in  the  service  of  the  soK^alled  Confederate  States,  in 
either  a  civil  or  military  capadfy,  nor  in  the  service  of  the  so- 
called  Provisional  Government  of  Kentucky,  in  either  a  civfl 
or  military  capacity,  and  that  he  had  not  taken  up  arms 
against  the  military  forces  of  the  United  States  or  the  state  of 
Kentucky,  and  that  he  had  not  given  voluntary  aid  and  as- 
sistance to  those  in  arms  against  said  forces,  which  oath  was 
required  by  the  provisions  of  a  recent  act  of  the  general  as- 
sembly, and  which  act  is  unconstitutional  and  void;  that  after 
he  had  thus  fully  shown  to  the  satisfi^tion  of  the  defendant 
and  his  associate  that  he  was  a  qualified  voter,  and  after  he 
had  complied  with  all  the  requirements  of  the  act  aforesaid, 
the  defendant  further  questioned  the  plaintiff,  and  required 
him  to  answer,  on  oath,  whether  he  was  in  favor  of  furnishing 
the  general  government  with  men  and  money  to  put  down  the 
rebellion;  he  answered  he  was,  with  restrictions, — he  did  not 
want  them  to  take  his  negroes;  whereupon  the  defendant  and 
his  associate,  well  knowing  that  the  plaintiff  was  legally  en- 
titied  to  vote  at  said  election,  did,  notwithstanding  such 
knowledge,  unlawftdly,  and  under  the  influence  of  impropef 
and  corrupt  motives,  refuse  to  reoeive  plaintiff's  votSi  or  alknr 
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to  cast  his  vote,  whereby  he  could  not,  and  did  not  Tote; 
and  prays  judgment  for  ten  thousand  dollars' damages,  etc. 

The  defendant  filed  an  answer,  to  which  the  plaintiff  de- 
murred, and  the  demurrer  was  '^sustained  pro  formaV  He 
then  filed  an  amended  answer,  in  which  he  does  not  con- 
trovert, specifically  or  generally,  the  material  flEtcts  alleged 
in  the  petition,  except  that  which  charges  him  with  having 
willfully,  and  under  the  influence  of  impure  and  corrupt 
motives,  rejected  the  vote  of  the  plaintiff.  He  alleges  ^'that 
the  plaintiff,  Henry  M.  Chrisman,  is  a  disloyal  man;  that 
he  disfranchised  himself  by  publicly  advocating  the  cause 
of  and  giving  aid  and  comfort  to  the  so-called  Confederate 
Stotes,  who  are  levying  war  against,  and  endtavoring  to  over- 
throw the  constitution  of  the  stete  of  Kentucky  and  of  the 
United  Stetes*';  that  the  acta  mentioned  were  committed  by 
the  defendant  befiure  the  election  held  on  the  third  day  of  Au- 
gust, and  after  the  first  day  of  May,  1862;  that  the  plaintiff  is 
not  a  qualified  voter  under  the  laws  of  this  stete,  and  the  de- 
fendant was  in  duty  bound  to  reject  his  vote  because  he  did 
not  believe  him  to  be  a  qualified  voter,  and  that  he  was  gov- 
erned in  his  action  as  judge  by  the  laws  of  Kentucky.  That 
the  major-general  commanding  this,  department  issued  an 
order  declaring  the  stete  of  Kentucky  under  martial  law,  which 
order  the  defendant  was  bound  to  obey,  and  reject  the  vote  of 
any  disloyal  persons;  and  he  did  reject  plaintiff's  vote  as  that 
of  a  disloyal  person,  embraced  by,  and  coming  within  the 
scope  of,  said  order;  and  he  therefore  relies  for  protection  from 
all  damages  upon  the  laws  of  the  stete  of  Kentucky,  and  upon 
the  said  order  of  the  major-general  commanding. 

The  feoto  set  forth  in  this  answer  were  held,  on  demurrer,  to 
oonstitnte  a  valid  defense  to  the  action,  and  the  parties  went 
to  trial  on  the  issues  thus  formed.  But  two  witnesses  testified, 
and  they  were  introduced  by  the  plaintiff.  They  proved  the 
qualifications  of  the  plaintiff,  as  a  voter,  with  respect  to  his 
Age,  dtixenahip,  and  residence,  and  that  these  qualifications 
were  well  known  to  the  officers  of  the  election.  The  witnesses 
also  detailed  what  occurred  at  the  time  the  plaintiff  offered  to 
vote,  substantially  as  follows:  That  the  plaintiff,  on  demand- 
ing the  right  to  give  his  vote,  was,  in  the  first  place,  required 
to  take  the  oath  prescribed  by  the  act  referred  to  in  the  stete* 
ment  of  the  pleadings,  which  requirement  was  complied  with; 
be  was  thereupon  required,  as  a  further  condition,  to  answer 
whether  he  was  in  fevor  of  men  and  money  to  put  down  the 
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rebellioD;  the  plaintiff  answered  that  he  was,  with  restrictions^ 
— he  did  not  wish  his  negroes  taken;  the  defendant  then  told 
the  plaintiff  that  he  could  not  vote,  and  regretted  being  com- 
pelled to  reject  him. 

Whether  upon  the  facts  thus  admitted,  expressly  and  hy 
implicationy  in  the  pleadings,  and  proved  on  the  trial,  the 
court  below  properly  withdrew  the  case  from  the  jury  by  in- 
structing them  to  find  for  the  defendant,  is  the  question  now 
to  be  decided. 

The  question  is  an  important  one,  involving  interests  and 
consequences  of  great  moment,  as  weU  to  the  public  as  to  the 
dtixen. 

The  courts  tff  Massachusetts,  and  perhaps  of  some  of  the 
other  states,  have  adhered  to  the  doctrine  of  the  Bnglish  eases, 
which  decide  that  an  action  is  maintainable  against  officers 
who  preside  at  an  election  for  refusing  the  vote  of  a  qualified 
voter,  even  though  they  may  have  exercised  an  honest  and 
fair  judgment  on  the  question  before  them. 

This  court  has,  however,  adopted  a  more  equitable  and  oon- 
sistent  rule,  and  which  more  adequately  protects  such  offioert 
in  the  faithful  discharge  of  their  duties.  In  passing  upon  the 
qualifications  of  a  person  offering  to  vote,  the  judge  of  the 
election  acts  judicially,  and  is  not  unfrequently  called  upon  to 
determine  legal  questions  of  great  difficulty  and  doubt.  To 
hold  him  responsible,  in  such  cases,  for  a  mere  error  of  judg- 
ment by  which  a  citizen  may  have  been  illegally  deprived  of 
his  right  to  vote,  would  be  unjust  in  principle  and  unwise  in 
policy;  for  the  natural  result  would  be  to  deter  honest  and 
capable  men  firom  accepting  an  office  attended  with  such 
hazards.  Hence,  in  the  case  of  Morgan  v.  DudUyj  18  B.  Mon. 
711;  the  rule  was  distinctly  announced  and  acted  upon,  that| 
as  every  human  tribunal  was  liable  to  err,  no  judge,  even  of 
the  most  inferior  one,  should  be  held  responsible  for  a  mere 
error  of  judgment  committed  in  the  regular  discharge  of  his 
official  duties,  and  that  although  the  judge  of  an  election  may 
err  in  determining  upon  the  legality  of  a  vote  offered  to  be 
given,  and  thus  reject  a  legally  qualified  voter,  yet,  if  the  de- 
cision was  the  result  of  a  mere  error  of  judgment,  and  was 
not  induced  by  improper  motives,  no  action  can  be  maintained 
on  account  of  such  erroneous  decision. 

But  this  doctrine,  whilst  it  thus  affords  protection  to  the 
officer  in  the  honest  discharge  of  official  duty,  does  not  deny 
redress  to  the  citizen,  who  has  been  willfully  and  knowingly 
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deprived  of  his  right  to  TOte.  It  is  an  invahiable  right.  As 
was  said  by  Lord  Holt  in  a  celebrated  case,  "  a  right  that  a 
man  has  to  give  his  yote  at  the  election  of  a  person  to  repre- 
sent him  in  Parliamenti  there  to  concnr  in  the  making  of  laws 
which  are  to  bind  his  liberty  and  property,  is  a  most  tran- 
scendent thing":  AtKley  y.  WhiUj  2  Ld.  Raym.  950.  Here,  it 
is  the  fundamental  right;  all  other  rights,  civil  and  political, 
depend  on  the  free  exercise  of  this  one,  and  any  material  im- 
pairment of  it  is,  to  that  extent,  a  subversion  of  our  political 
system.  Hence  the  care  with  which  any  invasion  of  this 
right,  from  every  possible  source,  has  been  guarded  against. 
The  constitution  declares  that  *'  all  elections  shall  be  free  and 
equal ";  that  "  the  privilege  of  free  suffhtge  shall  be  supported 
by  laws  regulating  elections,  and  prohibiting,  under  adequate 
penalties,  all  undue  influence  thereon  from  power,  bribery, 
tumult,  or  other  improper  practices."  The  legislature  have 
complied  with  this  mandate  by  the  enactment  of  laws  appro- 
priate to  ite  object.  Severe  penalties  are  denounced  against 
persons  giving  their  vote  without  having  the  requisite  qualifi- 
cations; also  against  persons  giving  or  receiving  a  bribe;  also 
against  persons  who  shall  forcibly  break  up,  or  attempt  to 
break  up  or  prevent  the  lawful  holding  of  an  election,  or  who 
shall  so  obstruct  the  same  as  to  prevent  any  qualified  voter 
from  giving  his  vote;  also  against  any  officer  of  an  election 
*'  who  shall  act  corruptly,  or  with  manifest  partiality  "  in  the 
discharge  of  his  duty  as  one  of  a  board  for  comparing  the 
poll-books,  eto.:  Sec.  3,  art.  12,  c.  32.  And  by  section  8  of 
the  same  article:  ''Any  judge,  sheriff,  or  clerk  who  shall 
receive,  or  assent  to  receive  or  record  a  vote  at  an  election,  at 
any  other  time  or  place  than  that  lawfully  appointed;  and 
any  judge  or  sheriff  who  shaU  knowingly  and  unlawfully 
receive  the  vote  of  any  other  than  a  qualified  voter,  or  so 
refuse  to  receive  the  vote  of  a  qualified  voter, — shall,  for  every 
such  offense,  be  imprisoned  from  one  to  six  months,  or  fined 
from  fiffy  to  five  hundred  dollars,  forfeit  any  office  he  then 
holds,  and  be  disqualified  from  ever  holding  any  office." 

Such  are  some  of  the  safeguards  which  the  constitution  and 
laws  have  provided  for  the  protection  of  this  ^  transcendent 
right."  But  this  is  not  all.  The  refusal,  knowingly  and  will- 
fully, to  receive  the  vote  of  a  qualified  voter,  is  not  only  a  pub- 
lic offense,  subjecting  the  offender  to  fine,  imprisonment,  and 
disfranchisement,  but,  as  we  have  already  seen,  it  is  a  personal 
wrong,  for  which  the  law  holds  the  wrong-doer  rcsponajble  in 
damages  to  the  injured  party.     This  i^pponpiliility  afTor')* 
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probably  a  more  efficient  practical  security  against  wanUm 
violations  of  the  elective  firanchise  than  the  penal  statutes  re- 
ferred to,  because  more  easily  and  more  likely  to  be  enforced. 
It  becomes  in\portant,  therefore,  to  ascertain  with  some  degree 
of  precision  the  grounds  on  which  such  responsibility  rests. 

It  appears  from  the  bill  of  exceptions  that  the  defendant 
moved  the  court  for  the  peremptory  instruction,  "upon  the 
ground  that  no  bad  motive  in  rejecting  the  plaintiff's  vote  was 
proven";  and  thereupon  the  instruction  was  given.  The  in- 
ference is,  that  the  instruction  was  based  on  the  ground  on 
which  it  was  asked.  It  is  therefore  necessary  to  determine 
what  amount  of  evidence,  and  what  character  of  evidenoe,  waa 
necessary  to  establish  the  existence  of  the  bad  motive. 

It  would  seem  that  there  could  be  but  littie  difficulty  on  this 
point.  The  motive  or  intent  with  which  an  act  is  done  is  al- 
most always  a  matter  of  presumption,  depending  upon  the  na- 
ture and  character  of  the  act,  and  the  oiroumstanoes  attending 
its  commission.  This  presumption  is  said  to  be  the  result  of 
a  general  experience  of  a  connection  between  certain  fiuts  and 
things,  the  one  being  usually  found  to  be  the  companion  or 
effect  of  the  other:  1  Oreenl.  Bv.,  sec.  88.  Hence,  on  a  charge 
of  murder,  malice  is  presumed  from  the  fact  of  killing,  unac- 
companied with  circumstances  of  extenuation;  and  the  burden 
of  disproving  the  malice  is  thrown  upon  the  aocused.  The  same 
presumption  arises  in  civil  actions,  where  the  act  complained  of 
was  unlawful;  because,  as  men  seldom  do  unlawful  acts  with 
innocent  intentions,  the  law  presumes  every  act  in  itself  unlaw- 
ful to  have  been  criminally  intended  Until  the  contrary  ap- 
pears: 1  Id.  44.  In  view  of  these  iatfliliar  and  weU-settled 
principles,  it  is  perfectiy  clear  that  a  judicial  officer  of  any 
grade  who  shall,  in  the  exercise  of  his  functions,  knowingly 
and  willfully  render  a  decision  which  is  contrary  to  law,  and 
which  violates  a  right  and  inflicts  an  injury,  must  be  pire- 
sumed  to  have  acted  under  the  influence  of  a  bad  motive.  In 
an  action  against  such  officer,  proof  of  the  act  would  be  suffi- 
cient to  authorise  the  jury  to  presume  the  motive.  It  is  a  mia* 
take  to  suppose  that  there  is  anything  in  the  cases  of  Morgan 
V.  Dudley,  18  B.  Mon.  711,  and  Caulfield  v.  Bullock,  18  Id.  494,  in 
conflict  with  this  general  doctrine.  On  the  contrary,  they  are  in 
perfect  harmony  with  it.  The  allegation  in  both  cases  was, 
that  the  defendant,  "  knowingly  and  willfully,  with  an  unlaw- 
ful intention,  refused  to  receive  the  plaintiff's  vote  ";  and  the 
allegation  was  held  sufficient,  being  very  properly  construed 
to  mean  that  the  defendant  knew  the  plaintiff  was  entitied  to 
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Tote,  but  had,  notwithstanding  such  knowledge,  willfolly,  and 
from  improper  motives,  refused  to  receive  his  vote. 

The  question,  then,  to  be  decided  on  this  record  is,  whether 
the  fieu^ts  before  the  jury  conduced  to  show  that  the  plaintiff 
was  a  qualified  voter,  and  that  the  defendant  knowingly  and 
willfully  violated  the  law  by  refusing  to  receive  his  vote.  If 
BO,  the  jury  had  a  right  to  find  that  it  was  done  with  a  bad 
motive. 

Recurring  again  to  the  facts,  we  find  that  it  is  alleged  and 
proved,  and  admitted  by  the  pleadings,  that  the  plaintiff  was, 
in  respect  to  age,  citizenship,  and  residence,  a  qualified  voter, 
under  the  constitution  and  laws  of  the  state;  that  upon  claim- 
ing to  exercise  his  right  as  such,  he  manifested  his  legal  quali- 
fication as  a  voter  to  the  satisfaction  of  the  defendant  and  of 
his  associate;  that  on  being  required,  he  took  the  oath  pre- 
scribed by  the  statute;  that  he  was  further  required  to  answer 
on  oath  whether  he  was  in  favor  of  furnishing  men  and  money 
to  put  down  the  rebellion,  to  which  he  responded  as  already 
stated;  and  that  thereupon  his  vote  was  rejected.  On  the  part 
of  the  defendant,  no  attempt  was  made  to  prove  any  of  the 
matters  of  defense  set  up  in  the  answer. 

Such  was  the  case  as  made  out  before  the  jury.  It  was  sim- 
ply the  case  of  a  legally  qualified  voter,  known  to  be  such  by 
the  defendant,  who,  without  excuse  or  even  pretext,  was  denied 
the  exerdse  of  his  right.  Upon  this  case,  the  court  below  held 
that  the  defendant  was  not  responsible  in  damages.  In  that 
decision  we  cannot  concur.  To  require  additional  or  strongef 
evidence,  either  of  the  act  of  the  defendant  or  of  the  motive 
which  actuated  him,  to  authorise  the  jury  to  find  for  the  plain- 
tiff, would  be  practically  to  deny  all  remedy  for  such  a  wrong. 
What  excuse  or  pretext  was  there,  so  far  as  the  record  shows, 
for  rejecting  the  plaintiff's  vote,  except  his  response  to  the  de- 
fendant's interrogatory?  And  who  would  say,  as  matter  of 
law,  that  that  response  afforded  the  slightest  justification  of 
the  wrong?  The  jury  were  authorized  to  presume  that  this 
was  not  the  case  of  a  mere  error  of  judgment,  committed  by 
the  defendant  in  passing  upon  the  qualifications  of  a  voter.  No 
question  as  to  qualification  was  raised  or  decided.  The  plain- 
tiff's vote  was  refused  for  no  other  reason,  and  on  no  other 
ground,  than  his  expression  of  the  wish  that  his  negroes  should 
not  be  taken.  The  defendant  avers  in  his  defense  that  he  was 
governed  in  his  official  action  by  the  laws  regulating  elections, 
and  the  fact  of  his  appointment  affords  a  presumption  that  he 
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was  not  ignorant  of  tho6e  laws.  It  was  thezefoie  for  the  juiy 
to  determine,  upon  the  facts  before  them,  whether,  in  the  light 
of  those  laws,  the  rejection  of  the  vote,  upon  such  a  pretext, 
was  the  result  of  an  honest,  though  erroneous,  couTiction  of 
the  judgment,  or  whether  it  was  not  the  result  of  an  improper 
motive,  influencing  the  defendant  to  commit  a  wanton  and  in- 
tentional violation  of  the  plaintiff's  clear  and  well-understood 
legal  right. 

What  their  determination  might  or  should  have  been,  is  a 
matter  with  which  we  have  nothing  to  do,  and  in  regard  to 
which  we  express  no  opinion.  We  merely  decide  that  the  eyi- 
dence  in  this  record  would  have  sustained  a  verdict  for  the 
plaintiff;  and  that  the  jury  should,  for  that  reason,  have  been 
allowed  to  pass  upon  it. 

Nor  is  it  deemed  at  all  material,  as  the  case  now  stands,  to 
oonsider  the  several  matters  of  defense  set  up  in  the  answer^ 
the  sufficiency  of  which  was  called  in  question  by  the  de- 
murrer. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further  prooeedingfi  not 
inconsistent  with  the  principles  of  this  opinion. 

liBQAL  PttMumrioH  MUST  VM  Basmd  vtos  FicxB:  PemiHQtom  V.  TtO^  fli 
Am.  Dea  262;  and  &oti  from  whidi  pnramptiaoB  ariae  mut  bo  fllMrij  and 
•atia&Mtorily  proved:  Ikmleif  v.  Beetor,  60  Id.  242. 

PmauMFTiDH  BziBTB  m  Fatob  ov  Acm  ov  PiTBUO  Omom:  CbmiiaMafalCl 
V.  Slifer,  64  Am.  Deo.  680;  Wood  ▼.  Cheqpm,  67  Id.  73»  noto. 

PmauMrriairs  vbtwems  Wboho-doxb  and  PmaoN  Wbohobd  alioald  bo  te 
favor  of  latter:  CfoHiffon  v.  MohawktU.  Co.^  43  Am.  Deo.  756. 

FlUBnniRiOH  ov  Maucb  ibom  WaoveFUL  Act:  8eo  CbmmoMoaalCft  ▼.  ITe^ 
«l0r»  A2  Am.  Doa  711;  CtmmmiwmUk  t.  Torft,  4S  U.  878;  Trmem  t.  ifiwlrfag, 
•6  Id.  196. 


CoOPEB  V.   POSTON. 

U  X>UTAII^9LJ 

b  iRJir  BB  PunrmD  nr  Bbhalv  of  Aanavn  or  Hon  tin*  tiia  poyot 
and  parjoe  aro  diilerent  peraooai  wben  they  are  of  the  aamo  nama.  Tba 
legal  presiimptioi&  ia  in  favor  of  the  validity  of  the  oontraot 

Iv  AonoH  ov  NoTi  bt  Asbiohxb  thxrbot,  PLAnnov  nnD>  vor  Arm 
that  the  defendant  and  payee  are  diflEiBrent  peraona.  Hie  faol  tfaa*  they 
are  the  aame  poraon  ia  matter  of  def enao  properly  ooming  from  the  otiMt 
aide. 

As  Onn&AL  EiJi.%  FLAnmw  hud  vor  Ashoepixb  IIarim  cv  D» 
mn^  and  ia  xoqniiod  onlytoatato  laota  whkh  oaaatiUti^  frtma/Utk 
of 
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Wbibb  PlAnmiv  AasiounD  Norx  Pxndinq  Aotioh,  and  he  and  his  «•• 
■ignee  filed  en  aow&ded  petition  alleging  that  fact:  Ueldf  that  a  jndg- 
ment  in  favor  of  the  plaintiff  was  a  clerical  misprision,  and  heaides,  was 
not  prejudicial  to  the  defendant. 

Wmebm  oiTLT  DiTKieai  to  AonoN  on  Kotb  is  Usvbt,  and  the  verdict 
was,  "We,  of  the  jnry,  find  for  the  plaintiff^"  a  jadgment  rendered 
against  the  defendant  for  the  amount  of  the  note  with  interest  is  proper. 

Mm  CAsn  only  iKTOLTiiro  QunrnoNS  ov  Valub  A2n>  Damaos  as  qnestioiis 
of  faet^  the  jnxy  mnst,  as  a  general  role,  assess  the  amount  of  reooveiy. 


AcnoN  on  proxnissoiy  note.    The  opinion  states  the  case. 
O.  SmUh  and  B,  F.  BuekneVj  for  the  appellant 
J.  B.  HwUm  and  C.  EginUmy  for  the  appellee. 

By  Court,  Bullitt,  J.  We  cannot  assume  that  the  defend- 
ant, Mary  Cooper,  the  payor,  is  the  same  person  as  Mary 
Cooper,  the  payee.  There  may  be  two  persons  of  the  same 
name.  The  legal  presumption  is  in  favor  of  the  validity  of 
the  contract 

In  behalf  of  the  assignee  of  the  note,  it  must  be  presumed, 
prima  faeiej  that  the  payor  and  payee  are  different  persons; 
and  in  the  absence  of  evidence  upon  the  subject,  it  was  the 
duty  of  the  jury  so  to  find.  Moreover,  if  necessary  to  sustain 
the  judgment,  it  would  be  our  duty  to  presume,  in  the  absence 
of  a  bill  of  exceptions,  that  the  payor  and  payee  were  proved 
to  be  different  persons. 

It  was  not  necessary  for  the  plaintiff  to  aver  that  the  defend- 
ant and  the  payee  are  different  persons.  This  averment  is 
dispensed  with,  not  because  the  law  presumes  that  fact  prima 
facUj  but  because  the  plaintiff's  cause  of  action  is  founded, 
not  upon  that  fact,  but  upon  the  fact  that  the  defendant  exe- 
cuted the  note.  As  a  general  rule,  the  plaintiff  is  required 
only  to  state  fieusts  which  constitute,  prima  faeiej  a  cause  of 
action,  and  need  not  anticipate  matters  of  defense.  The  plain- 
tiff, by  stating  the  execution  of  the  note  by  the  defendant,  the 
assignment  of  it  to  the  plaintiff,  and  the  breach  by  non-pay- 
ment, made  out  a  prima  facie  case. 

If  the  payor  and  payee  are  the  same  person,  that  fact  is 
matter  of  defense  properly  coming  from  the  ottier  side.  It 
would,  perhaps,  be  as  reasonable  to  require  the  plaintiff  to 
allege  that  the  defendant  was  of  sound  mind,  twenty-one  years 
old,  and  unmarried,  as  to  require  him  to  allege  that  she 
executed  the  note  to  a  person  different  firom  herself.  But  it  is 
contended  that  the  court  erred  in  rendering  judgment  in  favor 
€if  the  plaintiff,  Poston,  because  he  and  Flanagan  filed  an 
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amended  petition  alleging  that,  pending  the  action,  Poston 
assigned  the  note  to  Flanagan,  and  asking  for  a  judgment  in 
favor  of  Flanagan.  But  this  error  cannot  avail  the  appellant, 
because,  first,  it  is  a  clerical  misprision:  Oldham  v.  Brannonj 
2  Met.  (Ky.)  302;  and  as  no  motion  was  made  to  correct  it  in 
the  court  below,  it  cannot  be  corrected  here:  Code,  sec.  677. 
And  secondly,  the  error  was  not  prejudicial  to  the  appellant. 
She  presented  no  setofif  nor  counterclaim  against  Flanagan* 
It  is  immaterial  whether  she  is  compelled  to  pay  the  money 
to  him  or  to  Poston.  As  Flanagan  was  a  party  to  the  action, 
the  judgment,  though  erroneous,  is  not  void  as  to  him.  Pay- 
ment to  Poston  by  the  appellant  before  notice  of  a  motion  by 
Flanagan  to  correct  the  error,  or  of  his  intention  so  to  move, 
will  bar  any  claim  on  the  part  of  Flanagan.  Our  opinion 
upon  this  point  does  not  conflict  with  the  decision  in  Oldham 
V.  Brannorif  mipro,  because  in  that  case  the  payment  was 
made  to  the  assignor  before  the  rendition  of  the  judgment  in 
his  favor. 

Assuming  as  we  must  do,  that  the  note  is  obligatory  upon 
the  appellant  as  payor,  the  only  material  issue  was,  whether 
or  not  any  usury  was  embraced  in  it  The  verdict  was,  "  we, 
of  the  jury,  find  for  the  plaintiff."  The  court  thereupon 
rendered  a  judgment  against  the  appellant  for  the  amount  of 
the  note,  with  interest  It  is  contended  that  the  verdict  did 
not  authorize  the  judgment,  because  section  359  of  the  code 
declares  that,  "  where  by  the  verdict  either  party  is  entitled  to 
recover  money  of  the  adverse  party,  the  jury,  in  their  verdict, 
must  assess  the  amount  of  recovery."  We  have  a  different 
opinion.  Questions  relating  to  value  and  damage  are  ques- 
tions  of  fact  As  a  general  rule,  in  cases  involving  such  ques- 
tions, the  jury  must  assess  the  amount  of  recovery.  In  our 
opinion,  section  859  of  the  code  relates  only  to  such  cases.  We 
may  waive  the  question  whether  or  not  the  l^;islature  can 
take  from  the  courts,  and  give  to  juries,  the  authority  to  de- 
cide legal  questions,  because  we  are  satisfied  that  the  firamera 
of  the  code  did  not  mean  to  do  so.  That  they  did  not  so  in- 
tend is  proved  conclusively  by  section  416  of  the  code,  which 
declares  in  substance  that  judgment  shall  be  rendered  in  con- 
formity to  the  pleadings,  notwithstanding  a  verdict  to  the  con- 
trary. In  an  action  upon  a  note  for  a  certain  sum  of  money, 
if  there  is  no  valid  defense,  the  amount  of  recovery  depends 
upon  the  construction  of  the  pleadings  and  the  contract.  Su<ih 
cases  present  purely  legal  questions.    In  the  case  under  con- 
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sideration,  the  only  obstacle  to  the  plaintiff's  recovexy  was  the 
plea  of  usury.  The  verdict  showed  that  there  was  no  usury 
in  the  note.  The  pleadings  and  contract  showed  the  amount 
which  the  plaintiff  was  entitled  to  recover.  The  law  made  it 
the  duty  of  the  court  to  render  a  judgment  therefor. 
The  judgment  is  affirmed. 

OOHTBAOXB  SHOULD  BB  80   COKWhVED  AB  TO   BaiTDBB   TbSK  VaUD  ABB 

BmcnriL:  Andenon  r,  Bamghmcm,  74  Ahl  Dee.  699. 

CkmrLAnrr  ob  FcnnoN  inn>SB  Oodb  n  Good  aitbb  Vbbdiot,  where  it 
etotee  iMti  oodietitatiiig  a  fHma  facie  eeiei  Eneim  t.  Skqfer,  72  Am.  Dee, 
•1& 

VBBOior,  *' Wb  Fdtd  ior  thb  Plaihtiiv,'*  witfaoat  etating  Tiliie  of  prop* 
erty,  when  infficient:  Avery  v.  Avery,  82  Am.  Deo.  513|  and  eee  Conner  ▼• 
mMom  66  Id.  761. 

YBBDBOr  IDR  '*All01JXT  DUB  OB  THB  DbaIT,   WIIH  VbUAL  iBTBBBBr,"  li 

ndBdenlly  eeriiint  Moker.  FeOmm,  67  Am.  Deo.  666b 


Satbb  V.  LouisYiLLB  TJnion  Bbkbtolbnt  Asso- 
ciation. 

[1  DUYALL,  148.1 

Boiwm  ov  OoBPOBAXiON  TO  Mabb  By-laws  n  Ldotbd  bt  Natubb  ov 
CoBiOBATioii,  and  the  laws  of  the  country.  It  can  make  no  role  oon- 
tnry  to  law,  good  morals,  or  pablio  polioy. 

PVBIUO  POUCT  DOn  NOT   FORSID   COMBINATION    OF  WOBKMBN,   WhO  ABB 

BoiTND  BT  No  OoMTBAor,  for  the  pnipoee  of  obtaining  reeaonable  prioei 
lor  their  labor.  And  rommon  carriers  may  gnard  themselves  againet 
nndoe  competition  rednoing  freights  below  a  fair  compensation. 
AgBssMSWT  BT  Mbmbebs  Of  AsBOOiATioN  IS  Illboal  AND  VoiD,  the  tenm 
of  which  are^  that  no  one  shoald  carry  freight  for  less  than  the  rate  fixed 
by  the  association,  withont  regard  to  the  question  whether  the  rate  waa 
reaaonaUe  or  not. 

Action  against  member  of  benevolent  association  to  recover 
dues  and  fines.  Judgment  was  rendered  for  the  snm  claimed, 
and  the  defendant  appealed.    The  opinion  states  the  case. 

Jeffenon  Brown^  for  the  appellant 

C.  Ripley f  for  the  appellees. 

By  Court,  Bulutt,  J.  The  Louisville  Union  Benevolent 
Association  was  incorporated  by  an  act  of  the  legislature,  with 
authority  to  afibrd  relief  and  assistance  to  its  sick  or  disabled 
members,  and  to  the  families  of  deceased  members;  to  sue 
and  defend,  and  acquire,  hold,  and  dispose  of  any  kind  of 
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property;  to  "  create  a  fond  by  initiatioii  fees,  dues,  oontriba- 
tioDS,  or  otherwise ";  "  to  adopt  such  rules  for  their  mutual 
interest  as  individuals,  and  as  common  carriers,  as  to  them 
shall  seem  proper  and  promotive  of  mutual  confidence  and 
good-will;  and  to  recover  all  such  fees,  fines,  or  contributions 
as  any  member  may  be  liable  by  the  terms  of  their  by-laws  to 
pay,  in  the  same  manner  as  other  debts  due  to  the  association; 
and  to  make  by-laws  for  their  government,  and  for  prescribing 
the  terms  of  admission  and  continuance  of  members;  pro- 
vided, such  by-laws  shall  not  be  repugnant  to  the  laws  and 
oonstitution  of  the  commonwealth.'' 

The  association  adopted  by-laws,  excluding  tnm  member- 
ship any  person  who  has  not  been  a  captain,  owner,  or  pari 
owner  of  a  steamboat  on  the  Mississippi  or  Ohio  River,  or 
tributaries;  declaring  that  no  member  '^  shall  go  into  any  river 
or  trade  and  work  for  less  than  the  wages,  nor  take,  bargain 
for,  or  cany  any  fireight  for  less  than  the  established  rate  in 
the  trade  ";  and  that  any  member  so  doing  shall  be  fined  not 
less  than  one  nor  more  than  ten  hundred  dollars;  prohibiting 
the  members  firom  empkyying  agents  who  do  not  belong  to  the 
association,  or  to  some  association  acting  in  concert  with  it; 
prohibiting  members  from  advertising  or  working  for  any  boat 
not  represented  in  this  or  some  other  association  acting  in 
concert  with  it;  requiring  each  member  to  pay  certain  monthly 
dues,  and  certain  tonnage  dues  for  each  trip  he  may  make 
with  any  steamer,  and  certain  fines  for  nmi*attendanoe,  and 
additional  fines  for  fiuling  to  pay  fines  or  other  dues;  and 
making  provision  for  the  relief  of  sick  or  disabled  members, 
and  for  the  fomilies  of  deceased  members,  and  other  provisions 
which  we  need  not  notice. 

The  appellant,  Sayre,  became  a  member  of  the  association, 
and  like  the  other  members,  expressed  his  consent  to  the  by- 
laws by  subscribing  his  name  to  them. 

The  association  sued  him  for  the  sum  of  $829.45.  The 
claim  consists  of  tonnage  and  monthly  dues  to  the  amount  of 
$19.45;  fines,  for  not  paying  said  dues  to  the  amount  of  $60; 
and  a  fine  of  $250  for  carrying  fiieight  for  less  than  the  estab- 
lished rate. 

A  demurrer  to  the  petition  having  been  overruled,  the  de- 
fendant answered  that  the  association  was  not  authorised  to 
make  said  by-laws,  and  that  the  same  were  illegal;  and  pre- 
sented other  defenses,  which  were  not  sustained  by  proof^  and 
need  not  be  noticed. 


• 
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A  judgment  was  rendered  for  the  sum  claimed  in  the  peti- 
tion, from  which  Sayre  appeals. 

The  {xmer  of  a  corporation  to  make  by-laws  for  the  govern- 
ment of  its  members  does  not  authorize  it  to  violate  law,  nor 
to  require  its  members  to  do  so.  The  power  is  limited  by  the 
nature  of  the  corporation  and  the  laws  of  the  country.  It  can 
make  no  rule  which  is  contrary  to  law,  good  morals,  or  public 
policy:  Angell  and  Ames  on  Corporations,  sec.  835,  and  cases 
cited. 

To  what  extent  the  courts  can  or  should  interfere  in  the 
never-ceasing  contest  between  capital  and  labor,  between  buy- 
ers and  sellers,  between  consumers  and  producers,  is  a  ques- 
tion of  some  di£5iculty.  In  the  case  of  Regina  v.  Rowlands^  17 
Q.  B.  686,  note  a,  S.  0.,  79  Eng.  Com.  L.  685,  note  a,  the  court 
of  queen's  bench  is  reported  to  have  seen  no  objection  to  Jus- 
tice Erie's  instructions  to  the  jury,  in  which  he  said:  '*The 
law  is  clear  that  workmen  have  a  right  to  combine  for  their 
own  protection,  and  to  obtain  such  wages  as  they  choose  to 

agree  to  demand But  I  consider  the  law  to  be  clear  so 

far  only  as  while  the  purpose  of  the  combination  is  to  obtain 
a  benefit  for  the  parties  who  combine, — a  benefit  which  by  law 
they  can  claim.  I  make  that  remark  because  a  combination 
for  the  purpose  of  injuring  another  is  a  combination  of  a  dif- 
ferent nature,  directed  personally  against  the  party  to  be  in- 
jured; and  the  law  allowing  them  to  combine  for  the  purpose 
of  obtaining  a  lawful  benefit  to  themselves  gives  no  sanction 
to  combinations  which  have  for  their  immediate  purpose  the 
hurt  of  another.  The  rights  of  workmen  are  conceded;  but 
the  exercise  of  free  will  and  freedom  of  action,  within  the 
limits  of  the  law,  is  also  secured  equally  to  the  masters.  The 
intention  of  the  law  is  at  present  to  allow  either  of  them  to  fol- 
low the  dictates  of  their  own  will,  with  respect  to  their  own 
actions  and  their  own  property;  and  either,  I  believe,  has  a 
right  to  study  to  promote  his  own  advantage,  or  to  combine 
with  others  to  promote  their  mutual  advantage."  The  doc- 
trine of  that  case  seems  to  be  that,  as  a  workman,  who  is 
bound  by  no  contract,  may  lawfully  demand  any  wages  that 
he  may  choose,  any  number  of  workman  may  lawfully  com- 
bine for  the  same  purpose.  And  in  CommonweaUh  v.  Hvmi^  4 
Met  111  [38  Am.  Dec.  846],  the  reasoning  of  the  court  ap- 
parently  leads  to  the  same  conclusion,  though  the  point  was 
not  dedded. 

But  in  New  York,  under  a  statute  declaring  that  "if  two  or 
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more  persons  shall  conspire  to  oommit  any  act  injurious  to 
trade  or  commerce,  they  shall  be  deemed  guilty  of  a  misde- 
meanor," it  seems  to  have  been  held  that  all  combinations  of 
workmen  to  raise  their  wages  are  necessarily  injurious  to  trade 
or  commerce,  and  indictable  as  misdemeanors  under  the  stat- 
ute; and  the  court  expressed  the  opinion  that,  by  the  common 
law,  such  combinations  were  indictable  as  conspiracies: 
Ptfopb  ▼.  Fisherj  14  Wend.  19  [28  Am.  Dec.  501]. 

It  seems  to  be  doubtful  whether  either  of  those  positions  ia 
correct.  It  is  entirely  consistent  with  the  interest  of  the  pub- 
lic that  labor  shall  be  fairly  rewarded.  If  the  employer  of  a 
number  of  workmen  should  refuse  to  pay  them  fair  wages, 
why  may  they  not,  if  bound  by  no  contract,  combine  for  the 
purpose  of  obtaining  reasonable  prices  for  their  labor?  We 
do  not  perceiye  that  the  public  would  be  injured  by  it,  nor  any 
principle  upon  which  it  can  be  condemned  as  UlegaL  But 
suppose  that  four  cents  per  bushel  is  a  reasonable  price  for 
mining  coal,  and  that  the  miners  of  the  country  should  com- 
bine for  the  purpose  of  extorting  eight  cents  per  bushel;  that 
would  certainly  be  injurious  to  the  public,  whilst  it  would  not 
be  supported  by  any  moral  right  on  the  part  of  the  conspira- 
tors. Mr.  Wharton  lajrs  it  down,  upon  the  authority  of  several 
cases,  that  combinations  to  prejudice  the  public,  by  unduly 
elevating  or  depressing  the  prices  of  wages,  of  tolls,  or  of  any 
merchantable  commodity,  are  indictable  as  conspiracies:  1 
Am.  Crim.  Law,  786.  Aiid  Mr.  Chitty  places  conspiracies  to 
injure  public  trade  upon  the  same  ground  as  conspiracies  '*  to 
affect  public  health,  to  violate  public  police,  to  insult  justice, 
or  to  do  any  act  in  itself  illegal":  3  Chitty 's  Crim.  Law,  1139. 

In  this  case,  however,  we  need  not  go  so  far  as  the  last- 
mentioned  authorities  seem  to  justify.  A  common  carrier 
cannot,  like  a  merchant  or  mechanic,  consult  his  pleasure  or 
caprice  as  to  the  conduct  of  his  business.  The  law  makes  it 
his  duty,  when  he  can  convenientiy  do  so,  to  receive  and  carry 
goods  for  any  person  whatsoever,  for  a  reasonable  hire:  Story 
on  Bailments,  sec.  508.  The  public  interest  does  not,  we  be- 
lieve, forbid  carriers  from  guarding  themselves  against  undue 
competition,  reducing  freights  below  the  standard  of  fair  com- 
pensation; and  we  should  hesitate  to  condemn  an  agreement 
between  carriers  not  to  carry  goods  for  less  than  a  certain, 
reasonable  price.  But  in  the  case  under  consideration,  the 
members  agreed  that  no  one  should  carry  freight  for  less  than 
the  rate  fixed  by  the  association,  without  reference  to  the  ques- 
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tion  whether  the  rate  was  reasonable  or  not.  We  find  nothing 
in  the  charter  from  which  it  can  be  reasonably  inferred  that 
the  legislature  meant  to  anthorise  snch  a  combination. 

In  our  opinion,  the  by-law  under  which  the  fine  of  $250  was 
imposed  upon  Sayre  was  illegal  and  void,  notwithstanding  his 
assent  thereto;  but  the  association  is  entitled  to  a  judgment 
for  the  residue  of  the  money  claimed  in  the  petition. 

The  judgment  is  reversed,  and  the  cause  remanded,  that 
judgment  may  be  rendered  in  conformity  to  this  opinion. 


Validitt  of  By-law  or  OoBVORAxnnr  n  Pukelt  Qvbsiion  ov  Law  tp 
be  detennined  l^  tha  ooiirt:  8tai8  r.  Overtom^  61  Am.  Deo.  671. 

PowKR  or  CoBPORATiOH  TO  Makb  avd  Briobos  Bt-lawb:  ChMl  T. 
Kaianuaoo  etc  Cbi,  43  Am.  Deo.  467;  bj-Uw  ii  void  if  ooatmy  to  Uw:  MaUer 
qfLong  likind  B.  B.  Gx»  92  Id.  429}  or  ii  vnieMonable!  PabneUo  Lodge  t. 
Fleming,  49  Id.  604 

Waitxr  or  Br-LAW  bt  Oobvobaxion:  OampMl  t.  Imuromee  Cb.,  72  Am. 
Deo.  324»  and  note  881. 

Bt-law  Yom  m  Pabt,  wbbh  not  Whoiat  Von>:  Btmd  t.  MaAer,  SQ 
Am.  Dea  131,  and  note  18S. 

PBOor  or  Br-LAWB:  Anwi  t.  New  HampMre  Aeybrntp  88  Am.  Dee.  612. 

Br-LAWS  or  Muhioxpal  Cobpobation:  See  RoUnmm  r.  Mdifor  etc.,  84  Am. 
Dec  626,  and  note  681;  MebOe  t.  TuOle,  86  Id.  441;  Tamer  t.  Tnuteee,  40 
Id.  337;  Floyd  r.  Oonrndeekmen,  68  Id.  669. 

AflBiBifftWT  BT  WmoH  Sbtebal  Tbahspobtatioii  Oompahiib  Oombihb 
for  the  pozpooe  of  deetroTing  oompetitiony  and  eatabluhing  uniform  ratea  of 
freight,  ia  injnriooa  to  trade  and  oommeroe,  and  against  pnblio  polioy :  Hooter 
T.  Vandewaier,  47  Am.  Deo.  268;  Stanton  v.  Allen,  49  Id.  282;  and  oaaes  ool- 
leeted  in  note  286;  and  aee  Beard  t.  Dennis,  63  Id.  380,  and  note. 

CoiraiBACT  Obbatbb  Ko  MoNoroLT  WmoH  BBSTRAnrs  OoicPRinox  by 
OKLT  Ohb  Pbbsoit,  leaYing  all  others  free  to  enter  into  the  same  bnsinesss 
Califomia  SieamNae.  Co,  y.  Wrlghi,  66  Am.  Dec.  611. 

WbAT   BT-LAWB    PBZYATB    Ck)BFOBATIOM    AOGBEOATB    MAT    AdOPT.  —  1. 

What  ie  By'law,  amd  Power  qf  CkfrjporaHon  to  Make,  — A  by-law  is  defined  to 
be  "  a  role  or  law  of  a  oorporation  for  its  government.  It  is  an  act  of  legia- 
Ution,  and  the  aolemnitiee  and  sanction  required  by  the  charter  for  its  pas- 
sage most  be  observed":  Drake  v.  Bvtdeon  Biver  B.  B,  Co.,  7  Barb.  608,  63fll 
Again,  it  is  said,  the  term  "  by-laws  "  has  a  peculiar  and  limited  signifioation; 
and  ia  msed  to  designate  "  the  orders  and  regulations,  which  a  corporation, 
as  one  of  its  logal  incidents,  has  power  to  make,  and  which  is  usually  exer- 
eised  to  regulate  its  own  action  and  concerns,  and  the  rights  and  duties  of  its 
menibeni  among  themselves ":  OommonwecUth  v.  Turner,  1  Gush.  493,  496; 
and  see  Flini  v.  Pieroe,  99  Mass.  68,  70.  But  although  a  by-law  is  made  by 
and  is  applicable  to  a  particular  body,  it  is  still  a  law,  and  is  to  be  applied 
whenever  the  circnmstanoes  arise  for  which  it  was  intended  to  provide:  Ooe* 
Mngr.  Veky,  7  Q.  K  461;  19  L.  J.,  K.  S.,  136;  and  see  Hopkins  v.  Maifor, 
4  Moss  k  W.  640.  A  distinotion  taken  between  a  by-law  of  a  corporation 
and  »  regolation  i%  that  the  validity  of  the  former  u  a  judicial  question, 
the  latter  is  regarded  as  a  matter  In  pais:  Compton  v.  BaUroad  Co.,  34 
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N.  J.  L.  134^  following  StaU  t.  Operftm»  24  Id.  440;  8.  0.,  61  Am.  Dec.  671; 
Marrii  itc  R.  R,  Co,  ▼.  Afr€$f  29  Id.  883.  The  word  "ordinance "  is  gener- 
ally employed  to  denote  the  laws  adopted  by  pnblio  or  municipal  ooiporatioo% 
though  the  term  is  said  to  Va  analogous  to,  if  not  entirely  identical  with, 
^'by-law":  See  RtiAnmmY.  Magvt^  1  Humph.  156;  S.  O.,  34  Am.  Deo. 625b 
and  note  631;  Blamdiard  ▼.  BiamO,  11  Ohio  St.  96. 

A  private  oorporation  aggregate  has  inherent  power  to  make  necessary 
rules  for  its  government  and  operations:  Drake  v.  Hudaoa  River  R.  R,  Cx, 
7  Barb.  508;  Martin  y.  NoMOU  Build.  Anoc,  2  Cold.  41&  And  by-laws 
of  a  oorporation,  adopted  in  conformity  with  the  provisions  of  its  charter, 
are  equally  binding  on  the  several  individual  members  of  the  oorpovation,  as 
any  public  law  of  the  state:  Owrnntngt  v.  ITefisfer,  43  Me.  192;  and  see 
WecUherly  v.  Med.  df  Surg.  8oc^  76  Ala.  567;  Kent  v.  QvidttUoer  Mhu  Co., 
78  N.  Y.  179.  In  the  absence  of  a  law  or  custom  to  the  oontrazy,  the  power 
to  make  by-laws  resides  in  the  members  of  the  oarporatian  at  large:  Saiem 
Bonis  V.  Ohueeeter  Bank,  17  Mass.  129;  Martin  v.  Na^Me  BuSd.  Amoc,  2 
Gold.  418;  Bank  qf  HoO^  Sprmge  v.  Pfosoii,  58  Miss.  421;  ifof^m  Chisel 
Road  Co.  V.  Wfmmg,  51  Ind.  4;  State  v.  CfrnUe,  9  Kev.  335;  but  the  body  a* 
large  may  delegate  the  power  to  a  select  body,  which  then  represents  the 
whole  community,  and  a  majority  of  that  body  will  oonstitate  a  qnoram:  Jb 
yurU  Wmeode,  7  Oow.  402;  8.  0.,  17  Amu  Dec.  525;  OaMr.  KalammooMwL 
Ine.  Co.,  2  Dong.  124.  The  bosfd  of  direoton  have  no  power  to  maks  by- 
laws without  s^Mial  authority:  (7arrDav.i9avLJ3diil^8Mo.App.249.  Iftiia 
charter  presoiibss  any  formality  as  to  the  adoption  of  by-law%  it  nuut  be 
observed:  Dmaton  v.  ImperkU  Che  Light  Co.,  3  Bam.  ft  AdoL  126;  but  if  the 
charter  is  silent  as  to  the  matter,  th^  may  be  adopted  as  well  by  the  aols 
and  uniform  oonrse  of  proceedings  of  such  corpcnticnab  as  by  an  eipress 
vote  or  an  adoption  manifested  in  writing:  Id.;  FairJiM  TumpUoe  Co.  v. 
ThoTT^  13  Conn.  173;  Langedale  v.  AmIon,  12  Ind.  467.  In  the  case  of  em 
express  grant  of  the  power  to  enact  by-laws  limited  to  certain  apecified  casss 
and  for  certain  purposes,  the  oatponte  power  of  legislation  is  cnnfined  to  the 
objects  specified,  all  others  being  excluded  by  implication:  ChBd  v.  Hudeom'e 
Baif  Co.,  2  P.  Wms.  207;  AngeU  and  Ames  on  Cofporations^  seo.  825;  Adfs 
V.  Fergueon,  33  K.  H.  424^  430;  and  see  State  v.  Ma^or  etc.,  33  K.  J.  L.  57. 

2.   VaitdUy  i^By-lawe,  —  As  incident  to  the  ri^t  of  corporations  to  mansga 
and  control  their  affiurs  ii  the  right  to  make  such  by-laws  as  wiU  best  eflho- 
tnate  the  objects  proposed  to  be  aocomplished.    And  those  duly  made,  so  ter 
as  they  do  not  contravene  any  public  law  or  principle  of  public  policy,  are 
obligatory  upon  all  the  members:  Weatherlg  v.  Med.  S  Smrg.  Soe.,  76  Ala. 
667;  Came  v.  Brigham,  39  Me.  35;  Oerman  etc  Cong.  v.  Preeekr,  17  La.  Ana. 
12&    Their  requirements  being  Just  and  reasonable,  violating  no  law,  eitfasv 
moral  or  statutory,  and  being  adopted  snd  agreed  to  by  the  members,  th^ 
must  be  complied  with,  in  order  to  secure  the  benefits  arising  from  oonoeo- 
tion  with  the  incorporation:  Harrington  v.  WorUngmen*»  Ben.  Aeeoe.,  70  Ga. 
341;  and  see  PonUney  v.  Baehman,  31  Hun,  49;  Security  Loan  Aeeoe.  v.  Labe^ 
69  Ala.  456.    Generally  speaking,  all  by-laws  of  a  corporation  are  good,  which 
are  reasonable,  and  calculated  to  carry  into  e£foct  the  objects  of  the  inootpo- 
ration,  and  are  not  contradictory  to  the  general  policy  of  the  laws  of  the  had: 
State  V.  Tmior,  5  Day,  329,  333;  S.  C,  5  Am.  Deo.  162.    They  mnst^  how- 
ever, be  certain,  must  be  directed  to  all  within  the  sphere  of  their  operation, 
and  must  operate  equally:  Ooddard  v.  MerduaU^  Bioehange,  9  Mo.  App.  290^ 
295;  Stemari  r.  Father  Matthew  Soe.,  41  Mich.  67;  Carian  v.  Father  MatAem 
Aie.,  S  Daly,  20;  Psoplb  V.  JTedloal  i9oe.,  24  Barb.  67a    And  by-Uws  which 
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mn  oontraiy  to  the  charter  of  the  company,  —  Am,  Legion  of  Honor  t.  Perry, 
140  Mass.  580;  Preebyierian  MuL  Amtranoe  Fund  ▼.  Allen,  106  Ind.  593; 
Sta'i't  y.  OwrtiB,  9  Nev.  325;  Bergman  y.  8L  Paul  etc  Build,  Assoc,  29  Minn. 
S76;  Keni  y.  Qtudtalher  Min.  Co.,  78  K.  Y.  182,  —  or  cantrary  to  a  law  of  the 
state  or  to  the  cooatitational  law  of  the  land,  are  Yoid:  Kennebee  etc  B.  B» 
Co.  Y.  KendaU,  31  Me.  470;  People  y.  CrodoeU,  9  Gal.  112;  Pufford  y.  Fin 
Departmeid,  31  Mich.  468;  BnUaard  y.  Bank,  18  Wall.  689;  PeopU  y.  Bette9(^ 
fait  8oc,  3  Hnn,  361.  So  by-lawa  in  restraint  of  trade  are  Yoid,  as  held  la 
the  principal  case:  See  also  Butehent  Beneoohnt  Aeaociaiion,  35  Pa.  St  151; 
Moore  y.  Bank  qf  Commerce,  62  Mo.  877;  C^ari  y.  Lecren,  9  Bam.  ft  C.  52. 
By-laws  in  Yidation  of  the  common  law  are  Yoid:  Saifden  y.  Noyee,  5  Cknm. 
391;  P^onf  Y. /in6i>e|»ifmeni;31  Mich.468.  Bat  it  is  held  in  a  recent 
MissoQzi  case  that  if  by-laws  are  not  unreasonable,  or  contrary  to  the  policy 
of  the  law,  the  fact  that  they  may  introdoce  a  new  rule  which  is  not  the  mle 
of  the  common  law,  does  not  militate  against  their  Yalidity:  Qoddatrd  y.  ifer- 
dumdi  Bxdwnge,  9  Mo.  App.  290;  8.  0.  afflnned,  78  Mo.  609.  And  if  a  by- 
law  onnsists  of  scYeral  distinct  and  sepanble  partly  some  of  which  are 
vnanthcriaed  and  Yoid,  this  does  not  afllact  the  Yalidity  of  the  other  parts: 
Shdkm  Y.  Maifor  etc,  80  Ala.  540;  Amubmy  y.  JSowEUleft  Jfttf.  /ns.  Co.,  6 
Ofay,  596;  CZese  y.  .RiMMteMrf  <^,  L.  B.  16Eq.  363. 

a  Bf-knm  WhIekhaoeheenSntiabied  a$  FolNi.  —  Baasonable  by-laws  of  a 
occpccation  regulating  tiie  manner  of  holding  meetrngs  and  electing  the  offi- 
cers of  the  occpccation  are  sustained  as  proper:  In  re  Long  Mmd  R.  B,  Co., 
19  Wend.  87;  Keamegr.  Andtetoe,  10  K.  J.  Eq.  70;  Taghr  y.  OriawoU,  14 
H.  J.  Li  222;  226;  and  in  this  coonectioD,  it  is  hdd  that  a  by-law  anthoriiring 
the  members  to  Yote  at  all  electioiis  by  proxy  is  Yalid:  8ia§e  y.  Tndor,  5  Day, 
329;  8.  0.,  5  Am.  Dec  162;  People  y.Croteleg,  99  TSL  19S.  Bat  see  9\iybr  y. 
Orlewold,  14 N.  J.  L.  222;  PhO^r.  WidAam,  1  F^ge,  590;  Peopler.  Twad- 
deli,  18  Hon,  427,  holding  that  a  member  of  a  oocpccataon  is  not  entitled  to 
Yote  by  proxy,  nnless  specially  anthorind  by  legislatiYe  ssncticn.  ^y-law8 
regulating  the  transfer  of  stock  are  soatained,  if  reasonable;  Farmert^  etc 
BankY.Wa8eon,4Alaw9k,Za9;  ChmOean  Spring  Co.  Y.Hdrri$,2f^'hlLa,9SBi  bnt 
a  by-law  which  nnreaaonably  interferes  with  the  free  exercise  of  the  rij^t  to 
transfer  stock  is  Yoid,  as  being  in  restraint  of  trade:  Id.;  Moore  r.  Bank  (if 
Ikmuneree,  62  Mo.  377;  Qnhmrr.  MarhkkMd  Ine.  Co.,  10  Mass.  476.  A  by- 
law requiring  the  officer  or  agent  haYing  charge  of  the  corporate  fonds  to 
giYo  bond  for  the  faithful  performance  of  the  duties  of  his  office  is  reasonable 
and  Yalid:  Savtnge  Bank  y.  Hunt,  72  Mo.  597.  So  a  by-law  of  a  cocporatioQ 
formed  to  establish  and  maintain  uniformity  in  insnranoe,  which  binds  the 
members  to  such  umfarmity  in  their  rates^  is  not  oontraiy  to  puUio  pclioy, 
nor  in  restraint  of  trader  nor  unreasonable:  People  y.  BoardqfFire  Under' 
Mfritere,  54  How.  F^.  240.  So  a  by-law  of  a  board  of  trade  proYidiog  that 
"on  aU  sales  of  grain  in  bulk  on  dcYator  receipts  the  buyer  shall  pay  the 
ftrst  two  days'  storage,  unless  otherwise  specified  at  the  time  of  sak,"  may 
be  enforced,  althott|^  this  be  not  the  rule  of  the  common  law:  Cfoddeerd  r. 
Merdkmte*  Bnekange,  9  Mio.  Afip.  2S(H  a  a  affirmed,  78  Ma  60a 

Reasonable  by-laws  regulating  the  conduct  of  members  and  prondiog  for 
tneir  suspension  or  expnkion  for  bceadhes  of  coKpocate  duty,  are  sustained. 
it  is  indeed  the  office  of  a  by-law  to  regulate  the  oondnet  and  define  the  du- 
ties of  the  members  towards  the  corporation  and  between  themselYes:  FUnt 
Y.  Pieree,  99  Mass.  66^  70.  Tfans^  a  by-law  of  a  chamber  of  commerce^  pro- 
viding for  tike  SKpuUflB  cl  a  member  for  non-compUaaoe  with  the  terms  of 
any  contraoC^  wMlMr  Ttcbal  or  written,  is  reasonable  and  Yalid,  and  may  be 
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enforoed,  although  the  contnot  TioUted  wu  void  by  the  atatate  of  fnuids,  or 
BB  not  made  ^'daring  a  season  of  change  ":  l>iekenaonv,  Cktvid>er  qf  Commerce, 
29  Wu.  45;  and  see  Staie  r,  MUwcmhee  Chamber  qf  Commeree,  47  Id.  €70;. 
WhUe  T.  BrwmeO,  4  Abb.  F^.,  N.  S.,  162;  8.  C,  2  Daly,  829;  Ptop^ 
r.  Board  qf  Trade,  80  DL  134;  Fisher  ▼.  Board  qf  Trade,  80  Id.  85^ 
BaoBterr.  Board  qf  Trade,  Si  Id.  146;  S^itrgee  y.  Board  qf  Trade,  86  Id.  ^U 
People  T.  Hew  Torh  Com,  Aeeoe.,  18  Abb.  Fr.  271;  People  r,  MUler,  39  Hon, 
867.  8o^  by-lawi  adopted  by  the  trustees  of  an  asylum  forbidding  the  m- 
mates  to  leave  the  premises  without  permission  from  the  governor  of  the^ 
asylum  or  one  of  his  assLstaatSy  or  indulging  in  contention,  or  boisterous  and 
disorderly  conversation^  on  pain  of  ezpulsioni  are  reasonable,  proper,  and 
valid:  People  v.  Sailore'  Smtg  Harbor,  54  Barb.  532.  And  the  ooorts  very^ 
rarely  interfere  to  control  the  enforcement  of  by-laws  of  merely  voluntary  as- 
sociations, created  for  the  advancement  of  religiottB,  mora],  or  social  princi- 
ples, or  merely  for  amusement:  See  People  v.  Board  qf  Trade,  80  DL  134;^ 
Hueaey  v.  €faUa(^,  61  Ga.  86;  Dawlam  y.  Aw^robtte,  L.  B.  17  Oh.  Biv.  615^ 
Lqfond  v.  Deeme,  81  N.  T.  507;  Savamiah  OofUm  Exchange  v.  Siaie,  54  Id. 
668;  People  v.  8L  Qeorgie  8oc,  28  Mich.  261;  Lc^and-v,  Deems,  52  How.  Pr. 
41;  S.  O.,  1  Abb.  K.  O.  318;  Ofery  v.  Brown,  51  How.  Ft.  92;  LoeAe^  v.  Le^ 
Hoy,  15  Abb.  N.  O.  1,  and  note  44.  The  by-laws  of  sudi  assooiatioos^ 
whether  reasonable  or  not^  bind  the  members:  Blaae  v.  Afford,  1  City  CL 
Rep.  (N.  T.)  123;  Kehknbeek  v.  Logemom,  10  Daly,  447.  If  any  of  them  ar» 
inconvenient,  or  embarrassing  in  administration,  this  furnishes  no  exenae  for 
disobeying  them,  although  it  may  suggest  the  expediewgr  of  their  attention: 
See  Weaiharly  v.  Med.  A  Burg.  Soe.,  76  Ala.  567.  They  must  not^  hofwever, 
be  inconsistent  witii  the  general  municipal  law;  and  when  a  member  refoaoe 
to  submit  to  expulsion,  which  involves  a  battery,  it  cannot  be  lawfully  in- 
flicted,  although  warranted  by  the  by-Uiws:  State  v.  WSlkmie,  75  N.  O.  I3t. 
So,  the  provisions  of  the  constitution  of  such  an  association  must  be  strietly 
followed  in  all  prooeedings  for  the  expulsion  of  a  member:  Lonbal  v.  Le  Bog, 
15  Abb.  N.  0.  1;  S.  C,  40  Hun,  546;  Wachiel  v.  Ifoah  Widaw^  etc.  Soe.,  84 
N.  T.  28;  Labouchere  v.  Barl  qf  WhamOfffe,  L.  R.  13  Oh.  Div.  348;  and 
especially  when  it  is  sought  to  expel  a  member  for  a  supposed  violation  ol  th» 
by-laws:  ^oifer  v.  Harrteon,  15  Abb.  K.  0.  46. 

A  by-law  of  a  benefit  society  providing  that  benefit  shall  be  withheld  from 
widows  of  members  who  die  through  intemperance,  debaucheiy,  etc,  haa 
been  sustained  as  reasonable:  St.  Mdrjfa  etc.  Soe.  v.  Bmford,  70  Fa.  Stb  321; 
but  otherwise,  of  a  by-law  operating  as  a  forfeiture  of  the  widow's  right  to* 
the  benefits,  because  the  member's  dues,  although  fully  satisfied,  were  not 
paid  at  the  precise  time  required:  Bueebmg  v.  Robert  Bbtm  Lodge,  1  Oi^  Ot 
Rep.  (N.  T.)  51;  and  compare  Cartan  v.  Father  Afaihew  Soe,  3  Daly,  20. 
And  a  member  of  such  society  can  only  be  expelled,  under  by-laws  providioip 
for  expulsion,  after  notice  of  the  charges  against  him,  and  an  opportunity  ta 
be  heard:  PeopU  v.  Ben.  Soe.,  24  How.  Pr.  216;  Downing  v.  St.  Cohunba'e^ 
Soe.,  10  Daly,  262;  FrOe  v.  Muck,  62  How.  Fr.  69;  and  see  Fisher  v.  Keams, 
L.  R.  11  Oh.  Div.  353;  Loubai  v.  Le  Bog,  40  Hun.  546.  Butcompare  Lehmm 
V.  Distri<iNo.  1  qfB,  B.,  Abb.  An.  Dig.  1885,  a  0.  affirmed,  23  N.  Y.  Week. 
Dig.  409,  39  Hun,  658,  holding  that  a  by-law  was  not  necessarily  unreason- 
able and  void,  because  it  provided  for  the  suspension  of  a  member  upon  » 
mere  declaration  of  the  president,  without  a  trial  or  opportunity  to  be  heard. 

4.  By-law  eaunot  Abridge  or  Bnlarge  Corporate  Powers,  or  Disturb  Veeted 
Bights.  — The  power  of  a  corporate  body  to  make  by-laws  is  limited  to  th* 
of  such  as  are  not  inconsiBtent  with  the  constitutiott  and  the  law. 
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And  nnoe  the  powen  of  a  oocpocation  are  demed  from  the  law,  no  bj-law 
««n  abridge  or  enlarge  those  powers:  See  Breumter  ▼.  Hartlejf,  37  OaL  15; 
OmtFaOsete.  Am.  Ox  t.  Han^,  45  N.  H.  292;  KaUv.  Qukkrikfor  Mining  C^^ 
73  K.  Y.  159;  JRcOwa^  Ckk  ▼.  AUerton,  }B  WalL  233.  Thiu,  where  the  stat- 
ate  gms  ffae  itookholden  of  a  oorporaiion  the  power  to  elect  its  diieotora, 
the  eorpontion  eaanol^  by  its  by-laws,  either  give  or  take  it  away:  Brcwiter 
▼.  Barileif,  87  OaL  15^  Si.  So^  whion  the  charter  of  an  insnranoe  company 
aathoriaes  insnTsnee  against  fire  only,  a  by-law  referred  to  in  the  policy, 
reengniiing  damages  by  lightning  as  one  of  the  risks  assomed,  imposes  no 
<iMigation  npon  the  company  to  pay  for  losses  other  than  by  fire:  Andreum  ▼• 
Unkm  etc  Im.  Co.,  9J  Ud.  256w  And  a  by-law  that  will  disturb  a  vested 
right  of  any  share-holder  is  clearly  nnaatborised  and  void:  (Troy  ▼.  Portland 
BaKkZMuB.  363;  Peopter.  Crotkett,  9  OaL  112;  People  ▼.  FU^ DepourtmeiU^ 
91  IGoh.  458.  And  although  the  power  is  resetted  to  a  corporation  by  its 
charter  to  alter,  amend,  or  repeal  its  by-laws^  it  cannot  repeal  a  by-law  so  as 
to  inq^air  rights  which  have  been  given  and  become  vested  by  virtue  of  the 
by-law:  KmU  v.  OmMHoerMMng  Cbw,  78  K.  Y.  159;  affirming  a  0.,  12  Hun, 
58.  When  neither  the  charter  of  a  oorpcratioii,  nor  any  general  statute,  im- 
poses on  the  individual  members  a  liability  to  pay  its  debts,  such  liability 
cannot  be  created  by  any  by-law  or  vote  of  the  corporation:  Trusteee  etc  v. 
FUid,  13  Met  539;  Kmt^Aec  etc.  A  R.  Co.  y.  KmdaU,  31  Me.  470;  RM  v. 
WatonimMfg.  Ox,  40  Ala.  98.  Bnt  according  to  the  weight  of  anthcrity,  a 
by-law  creating  a  lien  on  the  stock  of  a  share-holder,  for  debts  doe  from  the 
share-holder  to  the  cocporatum,  is  valid  and  binding:  People  v.  CrodeeU^  9 
OaL  112;  Meekanke'  BatAy.  Merchante'  Bank,  4A  Uo.  513;  Spurhck  v.  Pacific 
JL  B.  Co.,  61  Id.  319;  Farmen^  etc  Bank  v.  Waeeon,  48  Iowa,  336;  Plantere' 
etcIncOo.  T,  Bdma  Ban.  Bank,  63  Ala.  585;  Loekaood  v.  Ueehamaf  NaL 
AMi^9B.L806;  TomgY.VolHgh,2i'Sl.J."^,92&lBa^lJii^Hol^^8prmg9v. 
Pmmn,  58  Miss.  421;  PendergoMt  v.  BatA  ^  StoebUm,  2  Saw.  108;  Knight  v. 
Old  NaL  Bank,  8  01i£  429;  there  is^  however,  strong  authority  to  the  effect 
that  such  a  by-law  would  not  affect  subsequent  purchasers  for  value  without 
notioe:  Angh-CfaL  Bank  v.  Oranger^  Bank,  63  OaL  359;  Drieooll  v.  Weet 
Bradlegetc  Co.,  59  N.  Y.  96;  OonkBn  v.  Second  NaL  Bank,  45  Id.  655;  Mer- 
<AanH^  Bank  T.  Shtmee,  102P^8t488;  (7arrof{  v.  iS^cw.  ^anli^  8  Mo.  App.  249; 
PetotY.  Johnaon,  88  La.  Ann.  1286;  Bullard  v.  Bank,  18  Wall.  589;  BankY. 
Lanier,  11  Id.  869. 

5.  Bg4awe  BeetrleUng  Btghi  to  8uc  — The  right  to  sue  is  one  given  by  law, 
and  it  is  an  established  principle  that  parties  cannot  by  agreement  oust  the 
courts  of  their  jurisdiction;  Inenranee  Co.  v.  Moroe,  20  WalL  445;  Scott  v. 
Aver^f,  5  H.  L.  Qm.  811.  And  a  custom  that  a  party  having  a  claim  due  upon 
contract  may  not  pursue  the  usual  remedies  provided  by  law  is  not  valid:  See 
SpnnY.  Ward,^  Ind.  541;  ManaonY.  Grand  Lodge  etc,  20  Minn.  509.  It 
is,  however,  held  that  mutual  benefit  societies  may  provide  by  by-laws  for 
redressing  grievanoss  and  deciding  controversies^  and  may  compel  members 
to  resort  to  the  prescribed  methods  of  prooedure  before  invoking  the  power  of 
the  courts:  Bauer  v.  Sammm  Lodge,  Knighte  qf  Pythae,  102  Ind.  262;  &  0., 
18  Am.  k  Eug.  Oorp.  Oas.  618;  PouUnegY,  Baekman,  31  Hun,  49;  Harrington 
V.  Workmgmaie  Ben.  Aee'n,  70  Chk  340;  and  see  White  v.  BrovmeB,  2  Daly, 
329;  Lc/ond  v.  Deenu^  81  N.  Y.  508.  And  some  of  the  cases  go  to  the  extent 
of  holding  that  the  society  may  prohibit  actions  at  law  altogether,  end  make 
its  own  decisions  ccnchudve:  Anaeoeta  TnbeetcY.  Muring  18  Md.  91;  8. 0., 
71  Am.  Dec.  625;  Oeoeola  Tribeetc  v.  Schmidt,  57  Md.  98;  Foran  v.  Howard 
Be^.  A»e*n,  4  Pa.  St.  510;  Blaekand  WhUeSmMeSoc  v.  FoNdyfa^  2  Whart 
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809;  S.  0.,  90  Am.  Deo.  263.  A  member  of  the  Order  of  Chosen  Friendi  im 
not  bound,  as  the  holder  of  a  relief  fond  oertificate,  to  exhaust  his  remedies 
in  the  ooorts  of  the  order  before  resorting  to  a  ooort  of  Uw,  and  the  order 
eannot,  by  provisions  in  its  by-law8»  deprive  him  of  the  right  to  reeort  to  » 
eonrt  of  law:  Stipreme  Oouneil  etc  t.  Chariffus,  104  Ind.  133.  If  the  by-law» 
of  the  society  make  no  provisum  for  a  tribunal  to  decide  questions  Bntang 
between  the  society  and  its  members,  and  a  member  is  injured  by  the  failure 
of  the  society  to  fidfill  its  contract  to  pay  benefits,  he  may  maintain  an  action 
at  law  against  it:  DoUm  y.  OouH  Good  SamarUan,  128  Mass.  437.  A  by-law 
of  an  insurance  company,  providing  that  any  suit  on  a  policy  should  hm 
brouj^t  in  a  certain  county,  is  not  biuiling  on  the  assured:  Nyte  v.  HamilUm 
efe.  /fit.  Cb.,  6  Gray,  174;  though  it  is  held  to  be  otherwise  as  it  respects  a  by* 
law  limiting  the  time  within  which  suit  must  be  brou^t:  Amabmy  v.  Boi^ 
dUdk  ete.  /iM.  Ok,  0  Id.  506;  and  see  WUaomr.  ^t»a  Im.  Oo.,  27  Vt.  99;  Ovy 
T.  Hartford  Fire  In».  Co.,  1  Blatohl  280. 

An  arbitiatiGn  ^IffPf^^  in  the  cooetitution  of  an  nt>iTi5^nfw^ifm.^MMl  association 
is  held  to  have  only  the  same  force  and  effect  as  a  private  agreement  to  sub- 
mit any  controversy,  and  like  such  an  agreement  is  revocable:  Heath  v.  Nem 
TofhOofdEuihamge,  7  Abb.  IV.,  N.  a,  261;  a  a,  38  How.  Pr.  168;  aadae» 
AmommA  CbMm  JEbcAom^  64  Ga.  668. 

6.  CoMtmeUon  qf  By-lawo,  NoUee,  efe.  —  In  constniing  by-kwiy  the  oout* 
will  interpret  them  reasonably,  if  possible^  not  scrotiniring  their  terms  for 
the  purpose  of  making  tiiem  void,  nor  holding  them  invalid  if  every  partion- 
lar  reason  for  them  does  not  appear:  PouUert^  Co.  v.  PhUOpe,  6  Bing.  N.  OL 
814;  JTiftemto /Vre  JftiylM  Odl  V.  iTarriKMH  93  Fk  St.  264.  Ho  question  beiqf 
made  that  the  by-law  is  unreasonable^  against  law,  or  contrary  to  public 
policy,  the  court  must  construe  and  give  e£foct  to  it  in  the  same  manner  ami 
upon  the  same  principles  that  it  would  construe  and  givo  effeet  to  an  agree- 
ment  in  writing,  made  and  entered  into  between  private  individuals:  State  v. 
CkHikUn,  34  Wis.  1,  30;  Re  Dutihereon,  4  Bias.  227.  And  a  by-law  of  a  volun* 
tary  uninooiporated  association  cannot  be  held  by  tiie  courts  to  be  invmlul 
merely  because  it  is  not  reasonable,  if  it  has  been  adopted  in  the  way  agreed 
upon  by  the  members  of  the  association.  The  court  has  no  power  to  pass 
upon  tiie  question  as  to  whether  the  rules  and  regulations  adopted  by  ths 
assodstion  for  the  guidance  of  its  own  affdrs  are  reasonable  or  mressoiiablst 
KehleHbeek  v.  Logenum,  10  Daly,  447. 

It  is  in  general  fair  to  presume  that  a  member  of  a  corporation  has  notion 
ol  its  by-laws,  without  direct  proof  of  notice:  See  Bn^aJo  v.  fFebiCery  10 
Wend.  99;  InhabUanie  He  v.  Morton,  26  Mo.  693.  And  one  who  becomes  » 
member  of  a  mutual  insurance  company,  or  mutual  benefit  sooisty,  is  dearly 
ehargeable  with  knowledge  of  its  laws  and  ndss.  ^y-law%  not  in  theoH 
selves  iUegsl  nor  requiring  the  perf onnanoe  of  acts  contrary  to  law,  nmst 
therefore  be  deemed  binding  upon  all  persons  who  become  members  of  sooib 
an  organiBttion:  Bau^r  v.  Sameon  Lodge,  Knigf^  <2^  Pytkbe,  102  Ind.  262; 
a  0.,  13  Am.  ft  Rng.  Corp.  Gas.  618;  /Verffterfan  JM.  Ae&mmnoe  Pemd 
V.  Allm,  106  Ind.  693;  iliftsM  v.  Lgeomk^  ^^  ^^  Cb.,  61  P^  St.  402^ 
Simerai  v.  Dubug[ue  etc  Ine,  Co.,  18  lowa^  819;  Ooke  v.  Iowa  Biate  MmL  /ml 
Oo,,  18  Id.  426. 

In  pleading,  the  legal  effMt  of  a  by-law  may  be  set  out^  witlioat  XMitivg 
its  exact  language,  and  the  by-law  itself  may  be  introdnoed  in  evidsne^ 
vnder  such  a  pleading:  KMmibmikr,  Logemem,  10  Daly,  448L 
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Bland  v.  Adams  Express  Company. 

[1  DUTAXX,  282.1 
OOfKMOH    OaBBIKBS  ARB  HlLD  BT    LaW  TO  PBCULIAB  RBSPOKBZBZLITr,    ftd- 

mittiiig  no  exooM  for  the  loss  of  goods,  except  an  act  of  God,  or  of  a 
poUio  enemy,  which  could  not  hare  been  averted. 
MflfBOATf  ABB  ms  Bakd  OF  C0NVBDXBATB8  C0V8TITUTXD,  IN  Mat,  1802; 
PuBUO  BnxmibBi  in  the  technical  aense,  and  the  defendant  was  not 
for  a  package  of  mon^  taken  by  them  from  a  railroad  train. 


Action  against  a  common  carrier  for  failure  to  deliver  a 
package  of  money,  according  to  assignment.  Appeal  by 
plaintiff  from  a  judgment  dismissing  his  petition.  The  opin- 
ion states  the  case. 

/.  W.  BofTj  for  the  appellant 

O.  A.  and  L  OaldwMj  for  the  appellees. 

By  Conrty  RoBSBTsoNy  J.  To  a  petition  by  Arihnr  Bland 
against  the  ^'Adams  Express  Company/'  charging  the  non- 
deliyery,  according  to  consignment,  of  a  package  containing 
$2,279,  confided  by  him  at  the  city  of  Louisville  on  the  tenth 
day  of  May,  1862,  to  said  company,  as  a  common  carrier,  to 
carry  from  said  city  to  his  consignee  at  the  city  of  Nashville, 
it  filed  an  answer  idleging  that  its  agent  forthwith  placed  the 
said  package  with  all  its  said  contents  in  its  iron  safe  on  the 
railroad  train  then  departing  from  Louisville  to  Nashville; 
that,  on  the  same  day,  John  Morgan  and  his  band  of  confed- 
erate  soldiers,  on  the  way,  near  Cave  City,  attacked  the  train, 
burned  most  of  the  cars,  and  by  irresistible  armed  fixrce, 
robbed  the  safe  of  the  said  package  and  all  its  contents;  and 
that  no  portion  of  the  money  so  abstracted  had  been  rescued 
or  restored.  These  flEu^  having  been  sufficiently  proved,  the 
circuit  judge,  to  whom  the  law  and  the  facts  were  submitted, 
dismissed  the  petition.  And  this  appeal  seeks  the  reversal  of 
that  judgment. 

Public  policy,  and  consequently  the  law,  holds  common 
carriers  to  a  peculiar  responsibi&ty,  extremely  stringent,  ad- 
mitting no  excuse  for  the  loss  of  goods  except  an  act  of  Qod 
or  of  a  public  enemy,  which  could  not,  by  any  proper  care  or 
available  force,  have  been  overcome  or  averted.  No  other 
human  force  than  that  of  a  public  enemy  will  exonerate  the 
carrier,  because,  otherwise,  he  might  fraudulently  muster  or 
combine  with  a  force  to  rob  himself. 

The  only  question  in  this  case  is,  Was  Morgan's  band,  in  the 
technical  sense,  a  public  enemy  ?    And  the  answer  depends 
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on  whether  the  etrife  in  which  they  were  fighting  is  a  dyil 
war.  War  is  either  international  or  civil,  foreign  or  domestia 
Insorrection,  however  violent  or  formidable,  is  not  war.  Civil 
war  is  preceded  by  insurrection,  which  becomes  magnified 
and  matured  into  war  in  the  legitimate  sense.  And  when  so 
characterized,  the  parties  are  belligerents,  and  respectively 
entitled  to  belligerent  rights.  The  American  Revolution  of 
1876  commence  in  insurrection.  But  the  insurgent  colonies 
soon  became  belligerent  states.  By  the  Declaration  of  Inde- 
pendence, civil  war  was  inaugurated,  as  often  and  authorita- 
tively recognized  and  adjudged.  After  that  transforming 
event,  the  American  resistance  was  rebellion  no  longer,  but 
war  for  liberty.  The  struggle  in  which  the  United  States  are 
now  engaged  against  the  seceding  states  is  more  stupendous 
and  quite  as  eventful.  It  is  to  save  that  which  the  war  of  in* 
dependence  achieved.  And  history  records  no  civil  war  more 
flagrant  or  gigantic  than  that  in  which  our  country  is  now  en- 
gaged. If  this  be  not  war,  what  is  war,  and  when  or  where 
did  it  ever  rage  and  desolate  and  destroy  ?  It  has  been  so 
treated  at  home  and  abroad,  — by  our  own  government  in  all 
its  departments,  as  well  as  by  foreign  governments,  —  and  if 
it  be  war  now,  it  was  as  certainly  war,  and  as  much  war,  on 
the  10th  of  May,  1862. 
Wherefore  the  judgment  is  affirmed. 


BUUI  THAS  OOMM OH  OaRRTMRS  ABM  AhBWSBABUI  fOT  all  lOHM  not 

■loiied  by  the  act  of  God  or  the  paUio  enemiesi  i«  f oviidad  in  jvstiot  and 
MNind  poligy,  and  ahonld  not  bo  departed  from:  AmMy.  J^met,  92  Am.  Doo. 
617. 

KoTHnro  wnx  Bklzivb  Oomkoh  OABBnoi  vaox  Liabujit  ior  Loss  ex- 
oept  the  aot  of  God  or  of  pnblio  enemieiy  or  that  which  ariaea  from  wnna 
OTont  exprenly  atipulated  againat:  /WynMm  ▼.  BreiU,  71  Am.  Dec  682. 

Aor  OF  God  DmwsxmDp  and  what  ia  or  la  not  anbh:  Fergtrntm  ▼.  Brmi,  71 
Am.  Deo.  682;  and  oaaee  oolleoted  in  note  687;  Bd^  v.  Kmrned^p  80i  Id.  637; 
JWsMiT.  Wood$,S21d.  119. 


City  of  Louisvillb  v.  Gommonwbalth. 

GunoAL  Law  oosGiBiniro  Pebsons  mat  Ixoujum  AxanxoAh  aa  well  aa 
natnral  penonii  and  every  oorporation  is  a  legal  penon. 

PkOVATR  COBTORATION,  UKI  BA2nC  OS  BaUBOAD  COKPAlTr,  0^  DT  TSOBHZ- 

OAL  Sxirsa,  Pxbsoval;  bnt  a  mnnidpal  oorporation,  like  a  atate^  ooonty, 
or  eity,  while  nominally  a  peraon,  ia  virtaally  a  poUtioal  power. 
Xaz  Law  ov  Kuttuckt  Apfuxs  to  Piasoira  oitlt,  and  not  to  poUtioal 
bodies  ezeroising  in  different  degrees  the  soToreignty  of  the  state. 
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BuBPUOira  BnaaxKD  nr  Tax  Law  op  Kmtuo^k  do  hot  IimT 
tiiat  no  property  not  excepted  shall  be  exempt^  or  that  nranidpal  prop- 
mty,  naed  for  pnblio  pnrposes  of  local  govemment^  was  intended  to  be 
■object  to  taxation.  Property  owned  and  nsed  by  dty  of  Loaiflvi]]e»  in 
iti  aooial  or  commercial  capacity,  aa  a  private  corporation,  and  for  iti 
own  profit^  such  aa  vacant  lota^  market-hooseay  fire-enginea,  eto.,  ia  aab- 
Ject  to  taxation,  bnt  property  dedicated  to  charity  ia  not. 
IhuofwaosB  ov  Kkktuokt  I^atuti  Law  DDnmra  PBonBrr  Suvicrr  fo 
and  exempt  from  taTatJon,  where  embodied. 

Monoir  to  ooimot  asseBsment.    The  opinion  stetei  the  caaa* 

W.  S.  BodUjf  and  W.  Mix^  for  the  appellant 

John  M.  Harlan^  attomey'generalf  for  the  commonwealth. 

By  Court,  RoBEBTsoir,  J.  The  various  articleB  of  property 
owned  by  the  dty  of  LoniBviUe  as  a  corporation  having  been 
aseeseed  for  state  revenue  for  the  year  1863,  at  the  aggregate 
valuation  of  six  hundred  and  sixty-four  thousand  dollars,  the 
<dty  moved  the  county  judge  of  Jefferson  to  correct  the  assess- 
ment, by  exempting  all  the  property  as  municipal,  and  there- 
fore dahned  to  be  not  liable  to  state  taxation,  or  by  reducing 
the  reported  valuation  on  such  property  as  should  be  adjudged 
liable.  The  court  excepted  ^'  the  city  hall "  only,  and  made  a 
small  reduction  in  the  valuation  of  all  other  property  as  as- 
eessed.  The  dty,  by  this  appeal,  seeks  a  reversal  of  that  judg- 
ment, and  we  now  adjudge  that  the  county  judge  erred  in  not 
making  the  exemption  more  comprehensive,  and  also  in  not 
reducing  to  a  greater  extent  the  valuation  of  property  liable 
to  taxation. 

The  only  statutory  law  on  this  subject  is  embodied  in  the 
second  volume  of  Stanton's  Revised  Statutes,  art  6,  sees.  1-8, 
pp.  248-250.  Section  1  prescribes  the  form  of  the  assessor's 
list^  including  all  the  articles  to  be  assessed;  and  the  second 
and  third  sections  contain  the  following  provisions: — 

*'  Section  2.  All  estate,  real  and  personal,  and  all  interest 
in  such  estate,  named  and  specified  in  the  tax-book  aforesaid, 
shall  be  assessed  for  taxation,  and  the  tax  paid  by  the  owner 
or  possessor  thereof  to  the  person  authorised  by  law  toreodve 
the  same.  ^ 

''  Section  8.  Houses  of  public  worship  and  land  held  under 
the  laws  of  this  state  by  any  denomination  of  Christians  or 
professors  of  religion  for  devotional  purposes,  to  the  extent  of 
five  acres,  and  the  land  upon  which  any  seminary  of  learning 
is  ereeted,  to  the  extent  of  five  acres,  held  fidudally  or  indi- 
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▼idually;  and  custom-house,  poet-ofSce  building,  court-room, 
or  other  necessary  offices  or  hospitals  built  or  owned  by  the 
United  States,  including  the  lots  of  ground  on  which  they  are 
erected,  and  all  libraries,  philosophical  apparatus  owned  by 
any  seminary  of  learning,  and  all  church  furniture  and  books 
for  the  objects  and  uses  of  religious  worship,  shall  be  exempt 
from  taxation,  and  may  not  be  listed  by  the  assessor." 

Whether  these  enactments  include  municipal  property  as 
subject  to  taxation,  is  the  first  and  principal  question  to  be 
considered.  A  general  law  concerning  persons  may  include 
artificial  as  well  as  natural  persons;  and  every  corporation  is 
a  legal  person.  Even  the  United  States,  and  ench  separate 
state,  and  every  county  in  each  state,  are  qtuui  coiporations, 
and  each  of  all  such  corporations  is,  in  law,  a  person.  And 
consequently  a  tax  on  the  real  estate  of  all  persons  would, 
without  qualification  or  exception,  literally  include  that  of 
every  corporation,  municipal  as  well  as  private.  Bat  in  this 
respect  there  is  an  obvious  and  essential  distinction  between 
municipal  and  private  corporations.  A  private  corporation, 
like  a  bank,  or  railroad,  or  turnpike  company,  is,  in  the  tech- 
nical sense,  altogether  personal.  But  a  municipal  corpora- 
tion, like  a  state,  or  county,  or  the  city  of  Louisville,  is  much 
more  than  a  person.  While  nominally  a  person,  it  is  vitally 
a  political  power;  and  each,  in  its  prescribed  sphere,  is  im- 
perium  in  imperio.  All  are  constituent  elements  of  one  total 
sovereignty.  The  city  of  Louisville,  to  the  extent  of  the  juris- 
diction delegated  to  it  by  its  charter,  is  but  an  effluence  from 
the  sovereignty  of  Kentucky,  governs  for  Kentucky,  and  its 
authorised  legislation  and  local  administration  of  law  are 
legislation  and  administration  by  Kentucky,  through  the 
agency  of  that  municipality.  The  tax  law  of  Kentucky  con- 
structively applies  to  persons  only,  and  not  at  all  to  political 
bodies  exercising  in  different  degrees  the  sovereignty  of  the 
state.  Were  this  not  true,  then — the  statute  literally  em- 
bracing all  persons,  and  the  state  being,  in  one  sense,  a  per- 
son—  her  capital  and  penitentiary  and  other  public  property* 
would,  like  the  estate  of  a  natural  person,  be  subject  to  assess- 
ment for  taxation;  and  so,  too,  would  the  court-houses  and 
jails  and  poor-houses  of  all  the  counties  in  the  state.  But 
neither  the  state  nor  a  county  has  ever  been  considered  a  per^ 
eon  contemplated  by  any  tax  law  ever  enacted.  And  does  nol 
the  only  reason  for  their  constructive  exclusion  equally  ex- 
empt the  municipal  property  of  Louisville,  used  for  the  con- 
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venience  and  facility  of  its  local  government  ?    We  think  bo, 
and,  without  elaborate  argument,  we  bo  adjudge. 

The  exceptions  specified  in  the  statute,  as  herein  quoted, 
do  not  imply  that  municipal  property  used  for  public  pur- 
poses of  local  government  was  intended  by  the  legislature  to 
be  subject  to  taxation.  These  exceptions  exonerate  private 
property,  such  as  churches  and  school-houses,  which  might 
otherwise  have  been  constructively  subject;  and  property  of 
the  United  States,  such  as  custom-house,  etc.,  which,  being 
protected  by  the  laws  of  Kentucky,  would  certainly  be  subject 
to  her  taxing  power,  and  might  have  been  held  as  subjected 
by  the  statute,  had  it  not  as  an  act  of  comity  or  policy  ex- 
pressly exempted  it.  These  express  exemptions  therefore  do 
not  imply  that  no  property  not  thus  excepted  shall  be  exempt. 
To  assume  the  converse  would  involve  the  absurdity  of  taxing 
the  public  property  of  the  state  and  the  counties.  But  no 
jurist  could  have  ever  apprehended  such  an  assumption;  and 
therefinre  the  legislature  was  not  guilty  of  the  folly  of  expressly 
exempting  that  which  no  rational  construction  could  have 
made  subject  to  the  tax  law.  And  if,  notwithstanding  the 
specified  exceptions,  the  public  property  of  the  state  and  coun- 
ties is  exempt,  the  same  reason  exempts  the  public  property 
of  Louisville  used  for  carrying  on  its  mxmicipal  government. 
But  so  &r  as  any  of  its  property  may  be  used,  not  for  that 
purpose,  but  only  for  the  convenience  or  profit  of  its  citizens 
individually  or  collectively,  this  it  owns  and  uses  as  a  private 
corporation,  and  like  the  property  of  all  such  coiporations  not 
expressly  exempted,  it  is  a  legal  subject  of  assessment  for 
taxation*  The  more  precise  and  distinctive  test  for  classifica- 
tion is  this:  whatever  property,  such  as  court-house,  prison, 
and  the  like,  which  became  necessary  or  useful  to  the  admin- 
istration of  the  municipal  government,  and  is  devoted  to  that 
use,  is  exempt  firom  state  taxation;  but  whatever  is  not  so 
used,  but  is  owned  and  used  by  Louisville  in  its  social  or  com- 
mercial capacity  as  a  private  corporation,  and  tor  its  own 
profit,  such  as  vacant  lots,  market-houses,  fire-engines,  and 
the  like,  is  subject  to  taxation.  If,  however,  as  just  indicated, 
the  property  owned  by  the  city  as  a  private  corporation  is  not 
used  for  profit  to  the  city,  but  is  dedicated  to  charity,  it  is  not 
constructively  subject  to  taxation  under  any  existing  law.  In 
England  it  has  been  adjudged  that  a  corporation  owning  land 
and  using  it  for  its  own  profit  is  constructively  embraced  by  a 
■tatate  of  42  Elis.,  c.  2,  imposing  a  poor-rate  duty  on  ^^inhafai- 
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tants  and  occupiers  ":  Bland{fard  y.  Footj  Cowp.  73.  This  im* 
plies  that,  had  the  land  been  deToted  to  charitjr  or  other 
public  use,  the  corporate  owner  would  not  have  been  deemed 
liable  under  the  statute. 

The  true  principle  of  taxation  is  equality  of  oontribatioii 
according  to  means.  A  charity  is  no  part  of  the  means  of  the 
donor,  or  of  the  mere  custodian  of  the  barren  title.  It  is  of 
DO  pecuniary  profit  or  appreciable  value  to  the  nominal  owner. 
It  is  not,  therefore,  a  fit  subject  for  taxation.  And  conse- 
quently, although  the  legislature  has  the  power  to  tax  it,  yet 
no  general  statute  for  taxing  the  property  of  all  persons  will 
be  interpreted  as  embracing  property  dedicated  to  public  use 
or  mere  benevolence.  In  this  category  are  included  hospitals, 
alms-houses,  and  school-houses. 

The  county  judge  will  have  no  difficulty  in  applying  the 
foregoing  principles  and  tests  to  this  case  on  its  return  to  hie 
court.  He  will  easily  see  what  property  is  used  in  subservi- 
ence to  the  municipal  government,  what  to  charity,  and  what 
to  the  profit  and  convenience  of  the  citizens  in  the  capacity  of 
a  private  corporation.  Much  the  larger  portion  of  the  prop- 
erty  as  assessed,  including  wharves,  engine-houses,  and  other 
articles  not  used  or  needed  for  governmental  purposes,  are  not 
entitled  to  exoneration.  And  as  to  these,  the  proof  entitled 
the  city  to  a  much  larger  reduction  in  the  assessed  value  than 
the  county  judge  made.  On  this  subject  the  testimony  of 
Eaye  ought  to  outweigh  the  unverified  estimate  of  the  city 
auditor. 

On  the  return  of  the  case,  further  testimony  may  be  beard 
on  both  sides,  for  fixing  the  proper  value. 

For  the  foregoing  reasons  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  and  judgment  ooo^ 
farmable  with  this  oinnion. 

OffuofRAmnni  abb  nr  Law,  iob  Oitil  Pmoposn^  I>ibiibd  Pbbioiiis 
MaOroad  Cfompm^  T.  OaOiAiM^  66  Am.  Dea  264^  and  note  268. 

Pbbsobs  nr  Samb  Glajh^  abb  FBOTBBrr  of  Samb  Kind,  mutt  genwillj 
be  lobjeeted  to  the  seme  bazdeo,  in  Kentnoky*  to  oooatitate  taxationi  Lm^ 
ingtonr.  JToQiiiUem,  86  Am.  Deo.  169. 

BzBMmQB  OF  PnopBiTr  ROM  Taxaziovi  See  Statt  t.  Bank  q^gwym^ 
78  Am.  Dee.  690»  and  caaea  ooOeeled  in  neie  767;  Jfetf  ▼.  iPBiifiiBirfB  JU  ML 
ax»  79  Id.  66i  and  note  68a 
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BlESENTHALL   V.    WiLLIAMS. 

[1  DVTALL*  829.] 

Vtexw  ov  Laws  ow  Sisxxr  Statb  bt  Pabol  Tbsiiiiont  qw  RnraccABU 
LAmrxBa,  who  incorporate  in  their  depoaitiona  sworn  oopiee  from  the 
printed  Tolnme  of  thoee  lawi^  is  soffioient^  independently  of  any  statatary 
regnUtion. 

Law  of  Ohio  AviBOBiznro  Pxbsonal  Judomzzit  aoainst  DsnomAm 
upon  whom  prooess  had  heen  served  by  a  copy  left  at  his  dwelling,  when 
he  had  abeented  himself  to  avoid  process,  cannot  be  held  invalid  in  Ken* 
iaoky  as  between  citisens  of  the  former  state.  The  jnnsdiotion  of  the 
former  coort  being  established^  the  judgment  must  be  received  as  primm 
Jhde  evidence^  at  least,  that  all  its  mandates  were  in  aocordaaoe  with  the 
law,  and  binding  on  the  partiea  until  legally  impeached  or  reversed. 

Irlabd  Bill  ow  Bxchahgi,  Wbat  o. — Instrament  in  following  wovdai 
'•CSndnnati,  September  18, 1865.  Thomas  Williams,  Esq.:  Please  let  th« 
bearer  have  fifty  dollars.  I  will  arrange  it  with  yon  this  noon.  Yonrs^ 
most  obedient,  S.  R.  BiesenthaU," — is  an  inland  bill  of  ezchaage,  aadnol 
a  covenant^  and  is  barred  by  the  five  years'  limitation. 

AonoN  and  reooveiy  on  inland  bill  of  exchange.  The  opbor 
Ion  iftates  the  case. 

J.  BoberUf  for  the  appellant. 
/•  O.  Wibanj  for  the  appellee. 

By  Conrti  Willtamb^  X  The  hiwe  of  Ohio  intoodaoed  aa 
evidence  in  this  case  were  not  only  establiahed  by  the  parol 
evidence  of  two  respectable  lawyers,  but  sworn  copies  from  the 
printed  yolume  of  the  laws  of  the  state,  published  by  its  au- 
thority, were  also  incorporated  as  part  of  their  depositions. 
But  it  is  insisted  that  this  does  not  sufficiently  establish  the 
law  of  Ohio  by  any  recognised  rule  in  this  state. 

By  section  25,  chapter  85, 1  Stanton's  Revised  Statutes,  470, 
''The  printed  laws  of  the  United  States,  or  of  any  state  or  terri- 
tory thereof,  which  have  been  or  shall  be  received  in  the  secre* 
taiys  office  of  this  state,  and  which  shall  have  been  printed 
under  the  authority  of  the  United  States,  or  such  state  or 
territory,  or  a  copy  thereof,  when  duly  certified  by  the  secre- 
tary of  state  for  this  commonwealth,  shall  be  admitted  and 
received  as  evidence  of  such  laws.'' 

This  was  but  the  enactment,  substantially,  of  the  previous 
statute  of  1809:  1  M.  &  B.  Stat  187.  The  subsequent  act, 
approved  March  10, 1856  (1  Stanton's  B.  S.  470, 471),  extends 
the  rule  so  for  as  to  make  such  printed  volumes  and  pamph- 
lets prima /ooe  evideqce,  without  having  first  been  lodged  in 
the  eeeretary'a  <Ace.    But  neither  of  these  statutes  repeals  the 
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common-law  mode,  but  are  cumulative  both  as  to  it  and  the 
act  of  Congress. 

In  Charriberlain  v.  MaiUand^  5  B.  Mon.  448,  this  court  held 
that  the  evidence  of  the  notary  public  was  sufficient  to  estab- 
lish that  there  is  annually  a  day  of  £Eisting  in  Massachusetts^ 
and  that  the  banks  and  all  other  places  of  business  are  closed 
on  such  days;  aleo^  that  a  copy,  proved  by  him  to  be  an  extrael 
from  the  legislative  act  of  said  state,  authorizing  the  protest 
of  a  bill  of  exchange  the  day  previous,  when  it  £bl11s  due  on 
such  fast  day,  must  be  taken  as  sufficient  evidence  of  the  law 
of  that  state.  After  reciting  the  act  of  1809,  the  court  said: 
*^  It  seems  to  us  such  book  cannot  be  entitled  to  greater  cre- 
dence than  the  sworn  extract  before  us." 

In  Baron  de  Bode  v.  Seginaj  10  Jur.  217,  it  was  held,  upon 
great  consideration,  by  the  English  court,  that  a  foreign  writ- 
ten law  may  be  proved  by  the  parol  evidence  of  a  witness 
learned  in  the  law,  without  first  attempting  to  obtain  a  oopy 
of  the  law  itself,  because,  as  the  court  said,  it  was  regarded  as 
being  within  that  general  rule  admitting  the  opinion  of  Ibkill* 
ful  and  scientific  persons  on  subjects  with  which  they  were 
conversant:  See  1  Greenl.  Ev.,  sec.  487,  note  2. 

The  connection,  intercourse,  and  constitutional  ties  which 
bind  the  states  of  the  American  Union  tc^ether,  require  some 
relaxation  in  the  stringency  of  the  common-law  mode  of  au- 
thenticating or  proving  foreign  laws;  and  that  a  printed  vol- 
ume, purporting  on  its  face  to  contain  the  laws  of  a  sister 
state,  should  be  received  as  prima  facie  evidence  of  the  statute 
laws  of  such  state,  independent  of  any  statutory  regulation: 
1  Greenl.  Ev.,  sec.  489,  and  authorities  recited. 

Whether  tested  by  common-law  rules  or  statutory  regula* 
tions,  the  Ohio  law  must  be  deemed  sufficientiy  established  in 
this  case.  This  law  authorized  the  court,  on  a  return  of  the 
officer  that  the  defendant  was  served  with  process  by  leaving 
a  true  copy  at  his  dwelling-house,  when  he  had  absented  him- 
self to  avoid  process,  and  on  the  attachment  of  his  property, 
to  render  a  personal  judgment,  or  otherwise  making  this 
actual  service  of  process. 

All  the  necessary  preliminary  steps,  as  required  by  said  law, 
were  taken.  The  defendant  was  then  a  resident  of  Ohio,  and 
the  court  adjudged  personally  against  him.  We  are  now 
asked  to  disregard  this  adjudication. 

The  national  constitution  requires  that  the  same  validity  be 
given  to  this  judgment  in  all  other  states  of  the  Union  as  it  ie 
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entitled  to  in  Ohio.  However  null  BQch  a  judgment  rendered 
on  snch  service  against  the  citizen  of  another  state  might  be, 
because  the  legudatiye  enactment  of  Ohio  could  not  operate 
extratenitotial,  yet  as  to  her  own  cituEcns  the  question  is  far 
different. 

The  light  of  each  state  to  prescribe  the  manner  and  by  what 
legal  remedies  its  own  citizens  shall  seek  redress  of  their 
wTongSy  is  sovereign  and  unlimited^  save  by  that  clause  of  the 
national  constitution  prohibiting  the  states  firom  passing  laws 
which  may  impair  the  obligation  of  contracts.  The  legislature 
of  this  state,  and  perhaps  of  all  the  states  of  the  Union,  have 
provided  for  the  rendition  of  personal  judgments  without  per- 
sonal service  of  process  in  some  special  class  of  cases.  A 
personal  judgment  may  be  rendered  in  behalf  of  the  common- 
wealth on  a  recognizance  upon  the  return  of  two  notices,  and  a 
personal  judgment  may  be  rendered  in  behalf  of  a  private  per- 
son, in  all  that  class  of  cases  wherein  judgment  on  motion  is 
authorized  by  law,  upon  notice  executed  by  leaving  a  true 
oopy  at  the  defendant's  usual  place  of  abode,  with  a  white 
member  of  his  family  over  sixteen  years  of  age,  residing  with 
him,  when  the  defendant  is  absent. 

The  power  to  enact  these  laws,  and  to  render  judgment  ao- 
oordingTy,  has  been  so  long  acquiesced  in  without  remonstrance 
or  resistance  by  the  entire  profession  and  people  of  our  state,  as 
to  indicate  their  universal  assent  to  its  constitutional  existence. 
This  court  seemingly  approved  its  existence  in  WUUamB  v. 
Pre$tm,  8  J.  J.  Marsh.  602  [20  Am.  Dec.  179].  And  in  8ecU 
T.  CoUman,  5  litb  850  [15  Am.  Dec.  71],  it  held  that  whilst 
Ihe  general  principle  of  the  common  law  is,  that  process  must 
be  executed,  else  the  judgment  would  be  invalid,  yet  to  this 
rule  there  were  many  exceptions  by  statutory  or  local  regula- 
tions; and  as  the  different  state  governments  ^'  may  and  do 
institate  such  proceedings,  it  is  competent  for  them  to  make 
judgments  rendered  therein  conditionally  binding  or  conclu- 
sively final  or  incontestible."  The  effect,  however,  to  be  given 
such  judgments  in  Ohio  was  not  proved  further  than  is  to  be 
inferred  ftom  the  judgment  and  the  presumption  to  be  indulged 
bylaw. 

In  the  case  recited,  8eaU  v.  CaUman^  6  Litt  850  [15  Am. 
Dec  71],  it  said,  after  referring  to  the  provision  found  in 
the  natimal  constitution,  before  alluded  to  herein,  ^^  we  there- 
fere  conceive  the  general  rule  to  be,  that  when  the  judgment 
of  a  sister  state  is  produced,  rendered  by  one  of  its  tribunals. 
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we  must  presQme  that  tribunal  had  jurisdiction  and  authority, 
and  that  the  act  done  in  pursuance  of  that  authority  concludes 
and  binds  the  parties  named  therein;  and  as  to  impeaching 
its  full  credit,  the  anus  probandi  lies  on  him  who  resists  it." 

The  jurisdiction  of  the  Ohio  court  is  shown  by  the  laws  of 
that  state.  We  must,  then,  receive  the  judgment  of  the  court 
as  at  least  prima  fciciej  if  not  conclusive,  evidence  of  the  law; 
and  that  all  of  its  mandates  were  in  accordance  therewith,  and 
conclusive  and  binding  on  the  parties  until  legally  impeached, 
else  reversed  by  a  superior  tribunal  of  that  state. 

There  was  no  error  in  admitting  the  evidence  as  to  the  laws 
of  that  state,  nor  in  admitting  the  record,  proceedings,  and 
judgment 

A  recovery  was  also  had  upon  the  following  writing: — 

"  Cincinnati,  September  18, 186K. 
^Thoicas  Williams,  Esq.: 

^  Please  let  the  bearer  have  fifty  dollars.  I  will  arrange  it 
with  you  this  noon.  Yours,  most  obedient, 

'*S.   R.   BlESENTHALL.'' 

To  this  cause  of  action  the  defendant  pleaded  the  statute  of 
limitation,  and  insists  that  five  years  bars  it.  The  plaintiff 
insists  that  it  is  not  ''  a  bill  of  exchange,  draft,  or  order,''  but 
a  covenant  that  cannot  be  barred  under  fifteen  years. 

Disregarding  what  the  pleadings  may  style  it,  we  look  to 
the  paper  to  ascertain  its  legal  character.  "A  bill  of  exchange 
is  defined  to  be  an  open  letter  of  request  from,  and  order  by 
one  person  on  another,  to  pay  a  sum  of  money  therein  men- 
tioned to  a  third  person  ":  1  Bouv.  Law  Diet  176. 

*^  It  is  usual,  when  the  drawer  of  the  bill  is  debtor  to  the 
drawee,  to  insert  in  the  bill  these  words:  'And  put  it  to  my 
accQunt';  but  where  the  drawee,  or  the  person  to  whom  it  is 
directed,  is  debtor  to  the  drawer,  then  he  inserts  these  words: 
'And  put  it  to  your  account ';  but  it  is  altogether  unnecessary 
to  insert  any  of  these  words''':  Id.  177, 178. 

Here  was  an  open  letter  written  by  Biesenthall  requesting 
Williams  to  let  a  third  party,  "  the  bearer,"  have  fifty  dollars; 
but  it  is  said  that  the  words  "  I  will  arrange  it  with  you  this 
noon,"  contained  in  it,  make  a  covenant,  and  changes  the 
legal  character  of  the  instrument.  This  paper,  when  deliv- 
ered  by  Biesenthall  to  "  the  bearer,"  and  before  it  was  pre- 
sented to  Williams  for  his  sanction  or  rejection,  and  when  he 
had  not  assented  to  it,  nor  was  bound  by  it,  still  had  a  legal 
existence,  with  its  legal  obligations  and  le|pd  character,  and* 
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upon  which  the  beaier  oould  recover  his  legal  rights.  What 
was  it  ?  It  was  then  clearly  not  a  coTenant  between  Williams 
and  Biesenthall,  for  Williams  had  never  seen  it,  nor  had  in 
any  manner  assented  to  it.  These  words  quoted  were  not  a 
covenant  with  the  bearer,  because  they  were  addressed  to 
Williams,  and  an  assurance  to  him  that  if  he  lent  the  fifty 
dollars  to  the  beareri  the  money  should  be  repaid  him  the 
same  day.  At  the  time  Biesenthall  delivered  it  to  the  bearer, 
it  was  neither  a  covenant  with  Williams  nor  the  bearer;  and 
we  apprehend  these  words  were  of  no  more  legal  significance 
than  had  he  said  '^  and  put  it  to  my  account,"  or  ^'  charge  me," 
or  ^  I  will  pay  you,"  and,  we  presume,  were  inserted  for  the 
mere  purpose  of  assuring  the  drawee,  Williams,  that  he  should 
not  be  delayed  in  the  repayment  of  the  money. 

The  paper  being  an  inland  bill  of  exchange  without  these 
words,  they  did  not  change  its  character  nor  destroy  any  of 
its  qualities. 

In  Early  v.  MeOartj  2  Dana,  415,  Early,  as  indorsee,  de- 
dared  on  this  writing:  ^^  Pay  to  Alexander  and  Stockton,  or 
order,  $215,  and  I  will  credit  your  note  to  me  for  that  amount 
due  on  the  25th  inst.,  value  received.    August  24, 1888. 

^BoBBBT  MoOabt. 
^  To  Mr.  John  Andrews,  Shebbubn  Mills.'' 

This  court  held  the  latter  words  did  not  change  the  char- 
acter or  qualities  of  the  writing,  but  that  it  was  an  inland  bill 
of  exchange,  upon  which  the  indorsee  could  maintjiin  a  suit 
against  the  drawer.  The  promise  contained,  that  the  drawer 
would  credit  the  note  of  drawee,  which  he  then  held,  for  the 
same  amount,  was  not  the  designation  of  a  particular  fund, 
alone,  out  of  which  it  should  be  paid. 

This  paper,  then,  being  a  domestic  bill  of  exchange,  canceled 
by  its  being  taken  up  by  the  drawee,  falls  within  the  operation 
of  section  2,  article  8,  chapter  63, 2  Stanton's  Revised  Statutes, 
127, — five  years,  and  not  fifteen,  being  the  statutory  bar  to 
this  character  of  written  instruments.  It  may  be,  however, 
that  legal  reasons  exist  why  the  statute  did  not  begin  to  run 
five  years  previous  to  the  bringing  this  suit;  and  this  question 
we  leave  open  for  further  adjudication. 

The  letter  firom  Williams  to  Biesenthall  was  proved  to  be  in 
Williams's  handwriting,  and  although  without  date,  its  state- 
ments seem  to  be  pertinent  to  the  issue  raised  on  the  answer 
and  cross-suit  of  Biesenthall,  and  should,  therefore,  have  \H\en 
permitted  to  go  to  the  jury  for  their  consideration  and  deter- 
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mination  whether  applicable  to  the  facts  in  issae;  no  reasoQ 
for  its  rejection  has  been  suggested  by  counsel;  none  has  been 
perceived  by  the  court 

For  the  errors  stated,  the  judgment  is  rev^MKly  with  direc- 
tions for  a  new  trial,  and  further  proceedings  not  inconsistent 
herewith. 

RoBBBTSozr,  J.y  did  not  concur  in  so  much  of  this  oinnion  as 
decides  that  the  express  stipulation  to  drawee,  in  the  erent  of 
his  acceptance,  was  not  a  covenant. 


VoBSBOir  Laws  wnr  ■■  Psoti]>  ab  ¥Aor%  tad  will  not  bo  Ji 
aoiioed:  Afford  ▼.  JJoffiman,  60  Am.  Deo.  223;  Peftem  t.  P&tfiier,  42  Id.  1117; 
BrMMr,  Vm^Oaimpe»,  B2 Id.  IIB;  Sawfferr,  JIhtiemSUaimbotU  Co.,  7 A Id^ 
463. 

FoBKOir  Law,  how  Proved:  Oioen  y,  Boyle,  32  Am.  Dec  143^  aad  nole 
143;  PmUp$  ▼.  Ortgg,  36  Id.  158;  Clarke  t.  Bcmk  qf  Mismmppi,  62  Id.  248; 
People  T.  Xam&eri,  72  Id.  49;  Smiik  ▼.  PtMer,  65  Id.  198,  and  note  200;  Bkok- 
fwd  T.  Prwi,  73  Id.  734;  LaUerett  v.  Cook,  63  Id.  428;  Shnery  ▼.  Berry,  61 
Id.  622. 

Box  or  ExoHAVoi,  whsn  Fobdon  and  whbx  Inland:  ChenowUh  ▼.  Chasn^ 
berlin,  43  Am.  Dec.  145,  and  note  147;  Northern  Bank  t.  Squiree,  68  Id.  682; 
Sdmeider  ▼.  Coehrame,  61  Id.  204. 

Thi  nuNdPAL  CASE  IS  BsriBRSD  to  as  aostaining  a  Jndgment  of  the  eourt 
ol  a  dbter  state,  Vecanae  ita  jnriadictian  was  shown  bj  the  laws  of  thai  atati^ 
in  Kerr  t.  Comiy,  9  Bnah^  878. 


BuoENEB  V.  Bush. 

[1  DVTAIXk  WLJ 

FaniATuxs  Judoxent  on  Conrbuotitb  Sibvicb  or  Paoom  a  OuanoAii 
MnPBmoN,  and  cannot  be  reversed  nntil  thecireaiteonrt  has  refused  on 
motion  to  correct  it. 

DiomoN,  THOUGH  Ebbonsous^  cannot  bb  Bxvbbsbd^  unless  prejudicial  to 

the  appellant. 

MOTXS    EUIIBITBD  WITH   PBTimUff    AOASnT   DsnCfBANTB   OONSMWOTIfBLT 

SuimoNBD^  ABB  Pbima  Faoib  GxNUiNi;  and  reqnire  no  other  ptool 
aliunde  of  their  genuineness. 

P&ESUMFTION  Ezisra  THAT   ShIBDV   DdCBABOBD  HIS   OmCIAL   DUTT.  Il^ 

first  serving  attachments  that  issued  on  the  petition  first  served. 

AlLBOATION  THAT   DbBTOB   HAD  BBBN   MOBB  THAN   TkIBTT   DaTB  VOIHV* 

TABiLT  WITHIN  Ck>NncDBBATB  LiNXS  may  be  taken  for  confessed,  if  sup- 
ported by  the  proper  affidavit. 

Appeal  from  Clarke  drooit  ooort  Contest  between  attach* 
ing  creditors  on  constractiTe  notice.  The  opinion  states  the 
case. 
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Baflan  amd  Harlan^  for  the  appellants. 
Simpmm  oimI  BcoU^  fixr  the  appellees. 

By  Courts  BoBBBSsoir,  J.  This  is  a  contest  between  several 
attaoWng  creditors  on  oonstractiTe  service.  The  proceeds  of 
the  attadied  property  sold  under  an  order  of  sale  mad^  at  the 
May  term,  1862|  being  insufficient  to  pay  more  than  two  of 
the  creditors  (William  J.  Bosh  and  William  Bnckner),  ibe  dr- 
enit  court  adjudged  distribation  pro  rata  among  them  and  one 
other  party  (J.  B.  and  L.  Gordon). 

To  reverse  that  judgment,  the  common  debtor,  Zachariah 
B.  Bush,  and  two  of  his  other  attaching  creditorii,  prosecute 
this  appeal,  and  urge  several  objections  to  the  Judgment  in  the 
ibUowing  order: 

1.  That  the  order  at  the  May  term,  Ibr  a  sale  for  the  ex- 
clusive benefit  of  the  appellees,  was  premature  and  unauthor- 
ised as  to  Gordons,  and  even  also  as  to  his  co^ppellees,  because, 
on  the  petition  of  the  Gordons,  there  had  been  no  warning 
order,  and  the  warning  order  on  the  petition  of  his  co-appellees 
was  Ibr  an  appearance  at  the  July  term,  1862. 

The  prescribed  distribution  was,  during  the  same  May  term, 
suspended  by  the  courts  and  was  not  made  final  until  the  No- 
vember term,  1862.  But  if  there  was  any  error  in  prematurely 
lendering  any  judgment  at  the  May  term,  it  is  not  available 
in  this  court  The  678th  section  of  the  code  declares  that 
premature  judgments  shall  be  deemed  clerical  misprisions 
only.  And  the  677th  section  provides  that  a  clerical  mis- 
prision shall  not  be  revisable  by  this  court  until  the  circuit 
court  has  refused,  on  motion,  to  correct  it.  There  having  been 
no  such  motion  or  reflisal  in  this  case,  we  cannot  take  cogni- 
sance of  the  alleged  error. 

2.  That  there  never  having  been  any  warning  order  on  the 
petition  of  the  Gordons,  the  judgment  for  distribution  was,  as 
to  them  at  least,  unauthorised  and  erroneous;  and  this  is 
true.  But  as  the  fund  will  not  quite  pay  the  debts  of  their  co- 
appellees,  the  error  appears  to  be  prejudicial  to  them  only,  and 
not  to  any  of  the  appellants. 

8.  That  it  was  erroneous  to  adjudge  that  the  notes  exhibited 
in  the  petition  of  the  appellees,  Bush  and  Buckner,  were 
genuine  without  proof  aliunde  of  their  gentdneness,  because  the 
petitions  contained  no  allegation  which,  under  the  code,  would 
allow  the  court  to  take  anything  for  confessed  on  merely  con- 
structive notice.    The  practical  construction  by  this  ooort 
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does  not,  in  such  a  case  of  exhibits  prima  facie  genuine  and 
right,  require  any  other  proof  of  them. 

4.  That  there  was  no  ground  for  adjudging  priority  to  any 
of  the  appellees.  The  answer  to  this  objection  is:  1.  That 
their  petitions  being  filed  first,  the  presumption  is,  that  the 
sheriff  discharged  his  official  duty  in  serving  them  first;  and 
2.  The  petitions  of  all  the  other  creditors  alleged  as  the  only 
ground  for  their  attachments,  absence  of  their  debtor  firom  the 
state  for  four  months;  and  there  was  neither  any  proof  of  that 
allegation,  nor  affidavit  allowing  the  court  to  take  it  for  con- 
fessed* And  an  amended  petition  by  the  appellees  alleged 
that  the  debtor  had  been  more  than  thirty  days  vduntaiily 
within  the  Confederate  lines,  and  an  affidavit  was  made  which 
allowed  that  allegation  to  be  taken  tor  confessed.  And,  as  de- 
cided by  this  court  at  the  present  term  in  the  case  of  Dwnn  y. 
Softer,  1  Duvall,  342,  this  alone  entitled  the  appellees  to 
priority. 

Wherefore,  perceiving  no  available  erzor  in  the  Judgmonti  it 
Isaffinned* 


•*■ 


KSMFBB  V*   KbMFBB* 

f  1  DOTAIA,  40L\ 

HWTATiwr  Mems  Oavia  »  PisraonD  ajso  Yasjd^  whstsa  liib«  §m  kb 
ImI  fflnnw  and  In  ocmtemplatioa  ol  death,  whidh  ensiMd  in  a  few  dayi^ 
exeeated  a  writing,  giving  epeoified  portume  ol  his  eitato  to  oertain  efail- 
dren  and  grandohildreii,  and  deliTBred  tiie  writing  to  two  aen^  wlioin  bo 
ohaiged  with  the  ezeonUan  ol  the  tnisl^  and  to  whom  he  also  deliwad 
tiie  pseperty  eo  giTen. 

Acnoir  by  one  Steel,  as  administrator,  to  compel  the  sur- 
render to  him  of  the  personal  estate  of  his  intestate^  Kemper. 
Judgment  was  rendered  in  fiivor  of  the  administrator^  and 
defendants  appealed.    The  opinion  fully  states  the  case. 

O.  W.  Oraddoek^  for  the  i^pdlants. 
21 N.  lAndieyf  for  the  appellee. 

By  Court,  Petebs,  J.  This  actum  was  brought  In  the  ooort 
bebw  by  Steel,  as  the  administrator  of  Benjamin  J.  Kemper, 
deceased,  against  appellants,  to  conqiel  them  to  surrender  to 
him  the  personal  estate,  which  he  alleges  belonged  to  said 
decedent  at  his  death,  and  which  they  wrongfully  withhold 
from  him. 

Appellants  resist  his  right  to  recover,  upon  the  groond  thai 
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decedent,  before  hie  death,  disposed  of  the  whole  of  his  person- 
alty, and  having  divested  himself  of  his  entire  estate  during 
his  life,  he  left  nothing  to  be  administered,  or  to  which  ap- 
pellee, as  his  personal  representative,  was  entitled.  Upon 
final  hearing,  judgment  was  rendered  in  favor  of  the  adminis- 
trator, firom  which  this  appeal  is  prosecuted. 

It  appears  firom  the  evidence,  that  on  the  8th  of  December, 
1859,  decedent  executed  a  writing,  attested  by  two  subsciib- 
ing  witnesses,  in  which  the  names  of  such  of  his  children  and 
grandchildren  are  written,  to  whom  he  gave  his  estate,  con- 
sisting principally  in  money  and  cash  notes,  with  the  amount 
each  one  was  to  have  set  opposite  his  or  her  name,  and  delivered 
the  paper  to  his  two  sons,  Joel  and  Benjamin,  to  keep,  and 
charged  them  with  the  execution  of  the  trust 

The  important  and  decisive  question  in  this  controversy  is. 
Was  this  a  donation  mortis  eavsat 

It  is  established  by  the  testimony  that  at  the  time  the  paper 
was  executed  the  decedent  was  in  the  fidl  enjoyment  of  all  hie 
mental  faculties,  and  firee  from  all  improper  and  undue  influ- 
ences  fix>m  any  one;  so  that  what  was  done  was  the  voluntary 
act  of  a  mind  entirely  competent  to  its  performance.  And  it 
is  also  proved  that  it  transpired  in  his  last  illness  in  contem- 
plation of  death,  which  ensued  in  a  few  days. 

The  rule  of  law  is,  that  unless  there  be  a  delivery  of  the 
thing  intended  to  be  given,  there  cannot  be  a  perfection  of  a 
donation  moriiB  eauaa;  consequently,  whatever  is  incapable  of 
being  delivered  cannot  be  the  subject  of  such  a  donation;  but 
it  will  be  sufficient  if  the  delivery  be  made  to  a  third  person, 
in  trust  for  the  donee,  and  in  such  a  manner  as  the  thing  to  be 
delivered  is  susceptible  of:  Minehin  v.  Merrill,  2  Edw.  Ch.  333. 

In  Turpin  v.  Thompsony  2  Met.  (Ky.)  420,  this  court  held 
that  a  promissory  note  was  the  subject  of  a  gift  eauea  fMrii»j 
without  an  assignment  thereon  firom  the  donor  to  the  donee, 
and  the  beneficial  interest  therein  would  pass  by  delivery; 
and  under  the  civil  code,  the  holder  being  the  beneficial 
owner,  not  only  may,  but  must,  sue  thereon  in  his  own  name. 

It  is  fiirther  said  in  the  opinion,  attpm,  upon  the  authority  of 
2  Kent's  Com.,  side  page  447:  ''In  this  country  promissory 
notes  and  other  choses  in  action  are  aU  considered  proper  sub- 
jects of  a  valid  donation  causa  tnortif";  and  other  authoritiee 
are  cited  sustaining  the  doctrine. 

The  only  remaining  question  is,  whether  the  donation  WM^ 
in  this  case,  oonsmnmated  by  a  delivery. 


\ 


688  ExHPEB  V.  Eempeb.  [Kentucky. 

The  witoeefleB  who  were  present  when  decedent  executed  the 
writing  relied  upon  by  appellants — and  there  were  several  of 
them — proTe  he  deliTsred  it  to  his  sons  Joel  and  Benjamin, 
with  directions  respectmg  it,  and  to  some  of  them  he,  in  sub- 
stance, said  he  had  placed  his  property  in  their  hands, 
directed  them  to  ooUect  the  money  on  the  notes,  and  pay  it 
out  according  to  his  expressed  purpose;  and  he  had  confidence 
in  them  that  they  would  do  right. 

It  is  shown  by  appellee's  own  pleadings  that  they  had  the 
efibcts  in  their  possession,  and  it  is  difficult  to  resist  the  con* 
elusion  that  they  were  delivered  over  to  them  by  their  father 
in  his  lifetime,  to  be  held  by  them  in  trust  for  the  beneficiaries 
designated;  and  as  there  is  no  proof^  or  even  allegation,  that 
they  were  not  executing  faithfully  the  trust  confided  to  them, 
no  sufficient  reason  is  perceived  for  disturbing  them,  and  tak- 
ing from  their  control  that  which  had  been  confided  to  fhem 
by  the  owner,  and  placing  it  under  the  control,  9ub  tnodo,  of 
one  who  had  no  personal  interest  in  the  estate. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remandedt 
with  directions  to  disbiiss  appellee's  petition. 


Guts  CAxmA  Mobto  amm  hot  Favobid:  Horns  ▼.  Cflmt,  61  Ajd.  Dml 
852;  euentiali  to  Tididitj  of:  Id.  862;  note;  Holk^  r.  Adam,  42  Id.  608| 
Western  y.  HigK  36  Id.  260;  Hofria  ▼.  Claris,  61  Id.  862;  ^omoMMT.  SBd- 
mgtr,  33  Id.  626. 

Gut  Oauba  Mobto  or  Non  Patablb  to  OBDiBt  8m  Over§m  t.  SaMfwv 

76  Am.  Deo.  444;  WtaUm  t.  HighiL,  35  Id.  250;  Qrooer  r.  Ormier,  86  Id.  8I9l 

Do^ob's  Owir  Pbomibsobt  Notb  oavmot  bi  Subjbct  or  Valid  Dobaxi^ 

OAVii  MoBm:  FikU  t.  PoUee,  66  Am.  Dea  742,  and  note  741 


OASES 


COURT   OF  APPEALS 


ICASTLANIX 


Bbbbt  V.  Habbib. 

'itui**"  CtanntB  w  uufiMMi>  Sukvivuc  Pabbob  wt^  iMMh  fey  viV 


ATTAcmcxn  od  judgment  HaniSy  the  appdlee,  who  wae 
a  Judgment  oreditor  of  one  J.  C.  Doraey,  imed  an  attach- 
ment by  way  of  ezeontion,  which  was  placed  in  the  hands  of 
Beny,  the  appellant^  as  garnishee.  He  appealed  and  pleaded 
miBa  hcnOf  and  thereapon  issue  was  joined.  Other  fiiots  ap- 
pear from  appellants  prayers  stated  in  the  qpinkvL 

ClaggM^  for  the  appellant. 

Jf oCtsr  and  MROeTf  tn  the  appellee. 

By  Coorti  Bown,  G.  J.    The  appellant's  prayers  aflSrm: — 

1.  That  a  separate  creditor  of  an  individual  partner  can* 
not  attach  by  way  of  execution  a  debt  due  to  the  partnership^ 
of  which  that  indiyidual  is  a  member,  for  his  pritate  debt^ 
unless  there  has  been  a  setUement  of  the  partnership^  and  the 
faiterests  of  the  debtor  partner  first  ascertained. 

2.  That  this  applies  to  the  case  of  surriYing  partners  as  weU 
as  of  living  partners. 

8.  That  only  the  actual  interest  of  the  debtor  partner,  after 
final  settlement  thereof^  can  be  recovered  by  the  attaching 
cnditor. 

4.  That  there  was  no  sufficient  evidence  in  the  cause  of  the 
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quantum  of  interest  of  John  C.  Dorsey  in  the  partnership  as- 
sets. 

The  rights  of  joint  and  separate  creditors,  daring  the  exist- 
ence of  the  partnership,  differ  materially  from  their  rights, 
after  the  termination  of  the  firm,  and  the  estate  has  gone  into 
equity  for  distribution:  In  the  Matter  of  Smithj  16  Johns.  102, 
109;  ifeCuUoh  v.  DashieU,  1  Har.  &  G.  96  [18  Am.  Dec.  271]; 
1  Am.  Lead.  Cas.  472.  The  notes  on  these  cases  show  the 
tendency  to  confasion  in  deciding  upon  the  relatiye  rights  of 
the  two  classes  of  creditors.  It  is  well  remarked:  ''Some 
judges  and  text-writers,  by  not  distinguishing  between  solvency 
and  insolvency,  and  between  legal  and  equitable  jurisdiction, 
have  molded  a  system  on  the  subject  which,  through  the  de- 
parture from  principles,  is  law  sacrificed  and  equity  not  at- 
tained." Justice  Cowen,  in  the  case  of  PhiUipe  v.  Cook,  24 
Wend.  893, 408,  has  elaborately  examined  and  lucidly  defined 
the  limits  of  the  jurisdiction  of  the  courts  of  law  and  equity 
on  this  subject.  Keeping  these  distinctions  steadily  in  view, 
we  will  examine  the  question  before  us  by  the  light  of  author- 
ity and  reason.  In  the  text  of  CoUyer  on  Partnership,  b.  8, 
sec.  822,  it  is  said;  *'By  the  law  of  England,  the  oieditar  of 
any  one  partner  may  take  in  execution  that  i>artner'8  interest 
in  all  the  tangible  property  of  the  partnership."  The  editor, 
Mr.  Perkins,  refers,  in  note  2  to  this  section,  to  a  number  of 
authorities,  English  and  American,  to  support  this  position, 
extending  the  doctrine  to  attachments  in  tixose  states  where 
attachments  on  mesne  process  are  allowed,  by  numerous  cita- 
tions of  decisions  in  several  states,  upon  which  he  builds  this 
oondusion:  ^' There  seems  to  be  no  good  reason  for  giving  up 
the  process  of  attachment  at  law  in  such  cases,  as  it  would 
probably  in  this  mode  be  rendered  equally  as  effectual  and 
prompt  as  any  other  means  of  securing  tiie  interest  of  the 
debtor  that  might  be  devised.  If  a  process  in  chancery  should 
be  deemed  more  effectual,  still  it  might  be  desirable  also  to 
retain  a  right  of  attachment  at  law":  See  authorities  there 
cited.  The  subject  of  execution  and  attachment  there  spoken 
of  is  tangible  property,  and  the  remedy  is  supposed  to  be  xe- 
sorted  to  during  the  existence  of  the  partnership.  The  learned 
editors  of  the  American  Leading  Cases,  in  their  notes  on  the 
cases  of  In  the  Matter  of  Smith,  16  Johns.  102,  and  MeCuUoh 
V.  DashieU,  1  Har.  &  6.  96  [18  Am.  Dec.  271],  remark:  "It  is 
necessary,  however,  to  reconcile  the  various  cases,  to  distin- 
guish between  a  common-law  execution  against  tangible  chst- 
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tela,  Boch  bm  m  fieri  faeiasj  and  a  foreign  attachment^  or 
proceeding  in  its  natore,  against  a  debt  due  to  a  firm,  or  prop- 
erty belonging  to  it  in  the  possession  of  the  garnishee.  The 
foreign  attachment,  or  proceeding  in  the  nature  of  a  foreign 
attachment,  against  a  debtor  chose  in  action,  and  also  against 
chattels  in  the  possession  of  a  garnishee,  by  its  very  nature 
attaches  only  upon  the  separate  beneficial  interest  of  the  part- 
ner in  the  debt  or  other  subject  in  the  hands  of  the  garnishee, 
because  it  is  a  i>art  of  the  proceedings  to  measure  and  adjudge 
what  is  the  interest  of  the  partner  in  the  hands  of  the  gar- 
nishee. It  cannot  therefore  be  maintained,  unless  it  be 
proTed  that  the  partnership  is  solvent,  and  be  shown  what 
interest  the  partner  has  in  the  firm  efiects  after  all  debts  are 
paid":  Referring  to  Fish  v.  Herriekj  6  Mass.  271;  Lyndon  v. 
Gorhamj  1  OalL  867;  CJwreh  v.  KncXy  2  Conn.  514;  Barber  v. 
Hartford  Bank^  9  Id.  407;  Winston  v.  Ewing^  1  Ala.  129  [84 
Am.  Dec.  768];  Johnson  v.  King^  6  Humph.  233.  The  distinc- 
tion drawn  in  these  cases  is  the  difference  between  the  common- 
law  process  and  the  foreign  attachment^  the  essential  faculty 
of  the  latter  being  to  measure  the  interest  of  the  partner  in  the 
chose  in  action  or  chattel  attached.  Proceeding  on  the  hy- 
pothesis that  there  was  a  continuing  partnership,  and  several 
interests  in  the  several  partners,  they  determine  that  in  such 
eases  the  beneficial  interest  of  the  debtor  must  be  ascertained 
before  it  is  subjeet  to  attachment,  and  in  some  it  is  affirmed 
that  this  being  impracticable  at  law,  no  attachment  will  lie. 

These  reasons  do  not  apply  to  a  case  in  which  the  partner- 
ship is  terminated  by  the  death  of  one  of  the  partners.  ^'  The 
surviving  partner  is  entitled  to  all  the  ehoses  in  action,  and 
other  evidences  of  debt  belonging  to  the  firm.  They  must  be 
collected  in  his  name,  and  he  is  entitled  to  their  exclusive 
custody  and  control  The  right  of  action,  in  relation  to  all 
partnership  demands,  is  transferred  to  the  surviving  partner  ": 
Barney  v.  Smithy  4  Har.  &  J.  485  [7  Am.  Dec.  679];  C!ollyer 
on  Partnership,  sec.  666.  Although  he  should  expressly  de- 
clare as  surviving  partner,  he  may  include  in  his  declaration 
a  count  for  a  debt  due  to  him  in  his  own  right:  Gollyer  on  Part- 
nership, sec.  674;  Qow  on  Partnership,  132;  6  Term  Rep.  498. 

Where  the  action  is  brought  by  a  surviving  partner,  the 
defendant  may  set  off  a  debt  due  from  the  plaintiff  as  sur- 
viving partner  against  a  debt  due  from  himself  to  the  plain- 
tiff in  his  own  right  and  e  converso:  CoUyer  on  Partnership, 
sec  764;  Pewniman  v.  Bodman,  13  Met  288.   These 
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show  that  at  law  the  legal  interest  in  choses  in  ^tidn  of  a 
firm  is  60  absolutely  transferred  by  survivorship  that  they 
may  b^  merged  in  one  action  with  choses  in  action  due  to  the 
surviving  partner,  suojurey  or  ^extinguished  in  Whole  or  in  part 
by  set-off  of  claims  against  him  individbally. 

If  this  was  a  case  of  continuing  partnership,  we  should  have 
much  difficulty  in  distinguishilig  it  on  principle  from  the  case 
otFiak  V.  Herrich^  6  Mass.  271,  Lyndon  v.  Oorhamj  1  QalL  367, 
and  the  cases  in  Alabama  and  Tiannessee;  but  tiie  caise  of  a 
surviving  partner,  invested  with  the  entire  legal  property 
and  control  over  the  chattel,  so  broadly  marks  the  line  between 
them  that  we  are  not  at  liberty  to  disregard  the  legal  claims 
of  the  attaching  creditor.  The  case  of  Wallace  ▼.  PtUtefMn^  2 
Har.  &  McH.  463,  was  the  case  of  a  domestic  creditor  against 
one  of  several  non-resident  partners,  whose  firm,  as  well  as  the 
debtor  partner,  had  become  bankrupt.  The  distinction  be- 
tween attachments  against  tangible  chattels  and  choses  in 
action  belonging  to  the  firm,  and  attachments  issued  during 
the  existence  of  the  firm  and  after  its  dissolution,  was  not  ad- 
verted to,  and  no  opinion  was  given;  we  do  not  regard  it, 
therefore,  as  decisive  of  the  point  to  which  it  was  cited.  The 
law  having  thrown  the  legal  ogtate  upon  the  surviving  partner, 
we  cannot  deprive  the  creditor  of  the  advantage  thus  attainedi 
upon  the  presumption  of  equitable  liens  on  the  fund  in  behalf 
of  other  partnership  creditors,  which  may  or  may  not  exist 
If  there  are  any  such,  courts  of  equity  are  open  to  them,  and 
capable  of  giving  adequate  relief,  and  the  representatires  of 
deceased  partners  may  be  protected  in  the  same  courts.  For 
these  reasons,  we  thii^  the  court  below  was  right  in  refusing 
the  prayers  of  the  appellant,  and  the  judgment  will  be  affirmed. 

Judpnent  affirmed. 

Immr  iv  Fumrasinr  VBonaoY^  IkUft  to  the  latis&botioii  of  the  aep*- 
rate  debts  iA  eaeh  ptttner,  ie  the  intereet  of  eaeb  in  the  property,  after  tbe 
partDerehip  aoooante  here  been  eettled»  end  the  demande  of  the  firm  oredi* 
tore  prorided  for:  WwaUm  ▼.  Suing,  34  Am.  Deo.  768;  Deal  ▼.  Bogue^  S7  Id. 
702,  and  note  707;  WmU  t.  Frteman^  82  Id.  619,  and  note  621.  The  prinoi- 
pal  case  is  cited  in  Barry  r,  Jf^ither,  8  Abb.  Pt.,  K.  S.,  379-,  Where  it  is  helA 
that  **  credits  or  belanoea  of  aooocmt  duo  from  third  petsons  to  a  oopartMr- 
ship  cauiot  be  seiaed,  on  an  attachment  agaaut  the  property  of  a  oopartner* 
for  hia  indiWdaal  debt.** 

Skpa&ats  CRSDiToa  OF  Pabtribship  hat  Attach  and  seU  joiat  property 
thereof  without  regard  to  the  equities  of  the  debtors,  either  separate  or  joint: 
Bardtodl  ▼.  Ftrry,  47  Am.  Deo.  687,  and  note;  JHorj^an  ▼.  OMitor^  SO  Id 
t02»  tad  ntite;  Med  ▼.  Bhefardaomt  19  Id.  097,  ifaMl  note)  Hmtibard  ▼.  CmnS^ 
74Id.S8a 
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MiLBS  V.  Bbadfobix 

Qof narOB  ov  Btats  Bbabs  Sah  Rxlatidh  io  Sricn  tiiat  iha  f^ttldnt 
doM  to  the  United  States,  and  in  the  diaohaige  at  Ids  j^tioal  dnties  Is 
entitled  to  the  same  immamties,  privileges,  and  exemptions. 

OofUUffOB  cANiroT  BB  CoMPBLLED  BT  Mabbaxus  to  perform  aots  withia 
the  exercise  of  his  judgment  and  discretion. 

MumokKt  SAVB  Ko  Oobtbol  ob  Rbtibobt  Vcfwm  €itex  ^Mtass  wUsli 
h  is  the  duif  and  within  the  power  of  the  gof»Bar  el  tiis  tffcKfce  iode- 
and  from  which  there  is  no  appeaL 


Th8  opidicm  stftted  tfaid  &ct8. 

Jinonder  and  SUde^  for  th<9  Appellanl 
tiavis  and  Siochbridgey  for  ihe  appellee. 

By  Cioixrty  BowtE,  C.  J.  The  peculiar  cinmmsteiicefl  ior- 
toimding  thii  case  requiring  it  should  be  promptly  decided, 
we  haTe  only  time  to  announce  the  ioonclusions  arrived  at^ 
iad  refer  to  a  few  of  the  leading  authoritied  on  Which  they 
toe  based.  The  eabe  has  been  alrgued  with  an  admirable 
•pirit  of  courtesy  and  moderation,  ietnd  mu<di  eloquence  luid 
kamihg. 

The  brief  of  the  relator's  counsel  states:  '^  The  object  of  the 
pvoceedlngB  is  to  obtain  an  exposition  of  the  rule  of  liaw  which 
might  to  guide  the  diiseretion  of  the  goremor  in  his  ascertain- 
ment of  the  result  of  the  late  electibn  had  for  the  adoption  or 
iqeetion  of  the  new  coiistitutioh." 

The  relator's  prayer  is  substantially  that  the  governor  of 
Maryland  show  cAuse  '^  why  a  writ  of  mandamuB  ought  not  to 
be  issued,  commanding  him  in  ascertaining  the  number  bf 
▼otes  cast  At  the  said  late  election  held  as  aforesaid,"  to  cotiht 
certain  votes  which  were  tendered  and  rejected,  and  to  ex- 
clude certain  Votes  which  shall  appear  to  have  been  east  at 
any  place  other  than  the  election  precinct  at  which  the  person 
voting  was  qualified  to  vote. 

From  this  brief  analysis,  it  appears  the  proceeding  is  one  d 
the  most  momentous  consequence,  and  should  be  treated  with 
the  greatest  deliberation.  Our  first  duty  is  to  inquire  whether 
it  is  a  proper  subject  for  judicial  interpretation  and  int^po- 
Mtion.  By  our  organic  law,  the  powers  of  government  are 
distributed  into  legislative,  executive,  and  judicial.  We  are 
admonished  by  the  declaration  of  rights  that  these  powmi 
^  M^t  to  be  forever  separate  and  distinct  from  each  other* 
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and  no  i>er8on  exerdsing  the  functions  of  one  of  said  depart- 
ments shall  assume  or  discharge  the  duties  of  any  other." 

The  second  article  of  the  constitution  is,  ''the  executiye 

power  of  the  state  shall  be  vested  in  a  governor He 

shall  take  care  that  the  laws  be  fedthfully  executed." 

The  sixth  section  of  the  act  of  1864,  c.  5,  known  as  the 
convention  law,  required  the  constitution  and  form  of  govern- 
ment adopted  by  the  convention  to  be  submitted  to  the  legal 
and  qualified  voters  of  the  state  for  their  adoption  or  rejection, 
at  such  time,  and  in  such  manner,  and  subject  to  such  rules 
and  regulations  as  said  convention  may  prescribe;  and  the 
provisions  thereinbefore  contained  for  the  qualification  of 
voters  and  the  holding  of  elections,  provided  in  the  previous 
section  of  the  act,  were  made  applicable  to  the  election  to  be 
held  under  that  section. 

The  eighth  section  further  enacts  that  when  the  governor 
shall  receive  the  returns  of  the  number  of  ballots  cast  in  the 
ptate  for  the  adoption  or  rejection  of  the  constitution  submitted 
by  the  convention  to  the  people,  if  upcm  counting  and  casting 
up  the  returns  as  made  to  him  as  hereinbefore  prescribed,  it 
shall  appear  that  a  majority  of  the  legal  votes  cast  at  said 
election  are  in  fiftvor  of  the  adoption  of  the  said  constitution, 
he  shall  issue  his  proclamation  to  the  people  of  the  state,  de- 
claring the  £EU)t,  and  he  shall  take  such  steps  as  shall  be  re* 
quired  by  the  said  constitution  to  cany  the  same  into  full 
operation,  and  to  supersede  the  old  constitution  of  the  state* 

Is  the  power  and  authority  confiorred  on  the  governor  by 
this  act  a  political  or  judicial  power  ?  A  late  eminent  jurist* 
whose  recent  death  has  been  lamented  as  a  national  calamity^ 
in  the  case  of  LaJther  v.  Borden,  7  How.  1,  expressed  himself 
thus  strongly:  '^  Certainly  the  question  which  the  plaintiff 
proposed  to  raise  by  the  testimony  he  offered  has  not  hereto- 
fore been  recognized  as  a  judicial  one  in  any  of  the  state 
courts.  In  forming  the  constitutions  of  the  different  states, 
after  the  Declaration  of  Independence,  and  in  the  various 
changes  and  alterations  which  have  since  been  made,  the 
political  department  has  always  determined  whether  the  pro> 
posed  constitution  or  amendment  was  ratified  or  not  by  the 
people  of  the  state,  and  the  judicial  power  has  followed  its 
decision.  Courts  of  law  will  not  interfere  with  the  exercise  of 
high  discretionary  powers  vested  in  the  chief  magistrate  of 
the  state,  for  obvious  political  reasons;  among  otiiers,  be* 
tanse,  as  governor  of  the  state,  deriving  his  powers  firon^ ,  the 
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conBtitution  thereof,  he  has  been  made  a  co-ordinate,  separate, 
distinct,  and  independent  department  of  the  government." 

In  the  case  of  Lowe  v.  Toums,  8  Ga.  372,  the  supreme  court 
of  that  state  said:  '^The  ultimate  effect  of  this  remedy  [mainr 
damu8]j  in  case  of  refusal  by  the  governor  to  obey  the  laws  of 
the  land,  would  be  to  deprive  the  people  of  the  state  of  the 
head  of  one  of  the  departments  of  the  government." 

Chief  Justice  Marshall,  in  the  case  of  Marbury  v.  MadtBon^ 
1  Cranch,  145,  says,  '^  that  the  President  is  invested  with  cer- 
tain important  political  powers,  in  the  exercise  of  which  he  is 
to  use  his  own  discretion,  and  is  accountable  only  to  his  coun- 
try in  his  political  character,  and  to  his  own  conscience." 

The  chief  magistrate  or  governor  of  the  state  bears  the 
same  relation  to  the  state  that  the  President  does  to  the 
United  States,  and  in  the  discharge  of  his  political  duties  is 
entitled  to  the  same  immunities,  privileges,  and  exemptions: 
Vide  HawHuB  v.  Governor,  1  Ark.  586  [33  Am.  Dec.  346].     • 

Independently  of  all  political  considerations,  if  the  question 
was  a  purely  judicial  one,  this  court  could  not,  consistently 
with  dedsions  in  other  states  and  in  our  own,  grant  the  prayer 
of  the  relator.  The  general  principle  laid  down  in  all  these, 
almost  without  exception,  is,  that  where  the  acts  to  be  done 
require  the  exercise  of  judgment  and  discretion  in  the  officer 
against  whom  the  mandamas  is  prayed,  it  will  be  refiised: 
Vide  cases  in  Grem  v.  PumeS,  12  Md.  329.  The  result  of 
these  decisions  is,  that  the  duty  and  power  to  decide  the  ques- 
tions  which  we  are  now  asked  to  determine  are  devolved 
upoDL  the  officer  or  governor  without  appeal,  over  whom,  in 
that  respect,  the  judiciary  have  no  control  or  revisory  power. 

We  have  thus  succinctly  announced  the  general  principles 
which  lead  us  to  the  adoption  of  the  conclusion  that  the  order 
of  the  superior  court,  in  this  case,  should  be  affirmed. 

The  court  has  been  invoked  to  enter  into  the  constitutional 
powers  of  the  convention,  and  express  opinions  upon  the 
validity  of  their  acts,  even  if  they  should  hold  that*the  right 
to  issue  a  mandamue  did  not  exist,  and  they  have  been  re- 
ferred to  the  eminent  examples  of  the  supreme  court  through 
their  chief  justices  in  some  cases,  where  they  declared  the 
law,  although  they  could  not  enforce  it  Without  dwelling  on 
the  inunense  moral,  political,  and  legal  influence  of  that  tri- 
bunal, to  which  we  cannot  pretend,  we  respectfully  suggest 
there  is  no  parallel  between  the  cases.  Those  cases  in  which 
the  supreme  court  adopted  that  oourse,  with  one  notable  ex- 
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ception,  were  not  cases  in  which  society  was  shaken  to  its 
foundations  by  civil  discord,  and  parties  arrayed  against  each 
other  with  intense  bitterness.  If  we  cannot  snbdue  the  strife, 
we  will  not  add  fuel  to  the  flame.  AU  that  we  can  do  is,  to 
show  such  reverence  for  constitutional  government,  by  oonfin* 
Ing  ourselves  to  the  strict  limits  of  our  authority,  as  may  in- 
duce others,  who  love  '*  liberty  regulated  by  law,"  to  cheiidi 
all  its  muniments,  and  observe  all  their  obligationa. 

Bartol,  J.,  concurred  in  the  ruling  of  the  majority  of  tlM 
court,  affirming  the  order  of  the  court  below,  but  filed  th» 
following  separate  opinion  dissenting  from  certain  of  their 
oonclusions: — 

I  assent  to  that  part  of  the  opinion  of  a  majority  of  th» 
court  which  denies  the  ffuxndamus  asked  for  on  the  gromid 
that  the  duties  devolved  upon  the  governor  by  the  act  of  1864, 
c.  5,  in  ascertaining  and  announcing  the  legal  votes  upon  tfad 
adoption  or  rejection  of  the  proposed  new  constitution,  an 
not  purely  ministerial  in  their  character;  but  that  they  require 
the  exercise  of  judgment  and  discretion  on  his  part,  neoe»* 
sarily  devolving  upon  him  the  duty  of  passing  upon  and  de- 
ciding the  various  questions  argued  before  us,  and  upon  which 
we  have  been  called  upon  to  pass.  In  such  case  the  law  im 
well  established  that  a  writ  of  mandamus  will  not  be  granted: 
Oreen  v.  PameU,  12  Md.  829,  and  the  cases  there  referred  to; 
and  many  other  cases  might  be  cited. 

I  do  not  agree,  however,  with  my  brothers  in  thinking  tbm 
power  that  devolves  upon  the  governor,  now  under  consider*- 
tion,  is  in  any  sense  a  political,  executive  power,  belonging  ta 
him  virtute  officii,  and  not  a  proper  subject  for  judicial  invest!* 
gation.  That  subject,  however,  having  been  submitted  by  law 
to  the  decision  of  the  governor,  I  forbear  the  expression  of  any 
opinion  upon  it. 

Order  affirmed. 


GOTUmOB  CAXKOT  BE  GOKPBLLID  BT  MAKnAXUI  tO  pcrfuriU  ft 

aiy  act:  Note  to  Hawhn$  y.  Ocvemor,  33  Am.  Doo.  861;  PaeffSe  Railroad  ▼• 
Gbeemor,  66  Id.  673;  PeopU  v.  BisaeU,  68  Id.  691. 

Each  Dsfabtibnt  or  Goyebnmekt  within  its  proper  constitatioiial  sptee 
acts  independently  of  the  others;  neither  can  control  or  dictate  to  the  others 
People  ▼.  BiMefl;  68  Am.  Dec  691,  and  note  596;  Ih  ChatkOm  r.  FabrddH 
6SId.570;  Wriffldr.  Wrights Leme,  HAIL  l^X 
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Douglass  u  Boonsbobough  Tubnpikb  Road  Go. 

raa  mabtlahp,  2i9ii 

Wmam  Cobpoeaitoh  n  Ekfowxbxd  bt  Statutb  to  esteUkh  and  build  a 
#pw>|«V^  and  land  ia  oondemned,  and  oompenntion  mado  to  tfaa  then 
ownen  of  the  loilt  a  sabteqnent  purchaser  takes  cum  cmatt  and  the  legis- 
latore  may,  by  a  sabaequent  aet»  aathorise  the  oorporation  to  oocapy 
and  grade  the  road,  withoat  any  new  oondemnation  and  compensation 
to  soeh  purchaser.  Any  compensation  which  ooold  be  elalmed  in  such 
ease  woold  be  by  the  commvnity  which  had  home  the  burden  of  the 
OKjffiDal  condiffinnariffni 

Qbart  to  PBiYAn  Ck>4iF0BATiDN  XDBT  BB  OoMsmuBD  SntiOTLTy  bat  not  so 
as  to  defeat  the  object  of  the  grant;  and  the  laws  relating  to  public  high* 
ways  in  Maryland  most  be  given  a  liberal  construction. 

Br  Tramsfxb  of  Tubntdcs  Boad  ntOM  Pubud  to  a  corporation,  the  title 
to  thesoQ  is  not  changed,  bat  rematna  in  the  owners  of  the  soil  of  tibead- 
Jcining  lands,  and  they  have  the  same  use  and  eojcyment  of  it  that  thsy 
had  before.  The  easement  or  right  of  way  is  transferred  to  the  corpora- 
tion, to  be  held  by  them  while  they  work  and  keep  the  road  in  r^air, 
subject  to  the  public's  right  to  use  it  upon  paying  tolL 

DnHeuHxriiur  bbtwbbn  Oooupaxioh  ov  Htohwat  by  a  lailraad  er  a  esnal 
md  by  a  tnmpike  company  is,  that  the  ocoopancy  of  the  fcnnsr  is  psr> 
Bwnsnt  andexolusiTe^  iriiile  the  tompike  is  ocnsidsnda  pablio  hi^way, 
over  which  every  eitiaan  has  a  right  to  traTd  in  his  own  mode  of  conTey- 
iBoa^  and  the  impoeitioii  of  tolls  is  only  a  method  of  keeping  the  road  ia 


OofOBT  Of  DBoitABATnni  Oladib  OomnQOBBTUL  "DsMMBim  lor  in- 
Joiiee  to  private  property  from  grading  a  road  by  a  tonipike  oorpofatiin^ 
and  the  recovery  of  each  damages  is  dependent  upon  &cts  to  be  f oond 
by  the  jury,  an  iostraction  that  if  the  corporation  did  acta  onneeaasazy 
and  improper  to  the  grading  of  the  read,  then  the  eeq^OBatJen  wwdd  be 
Uahls^  is  proper. 

Thi  opinioQ  contains  the  tac^ 

Alveyy  for  the  appellant. 

Wtud  and  Schley ,  for  the  appellee. 

By  Court,  Goldsbobough,  J.  The  appelleesy  by  the  act  ol 
1814,  chapter  71,  were  incorporated,  with  power  to  make  a 
tompike  road  from  Boonsborongh  to  a  point  on  the  Potomac 
Biver.  By  the  tenth  section  it  provides  that  'Hhe  said  road 
be  made  on,  oyer,  and  upon  the  bed  of  the  present  road,  as 
laid  out  and  used."  The  company  was  authorized  to  charge 
tolls  on  the  road,  upon  the  completion  of  it.  No  effort  appears 
to  have  been  made  to  carry  into  effect  the  object  of  the  charter, 
until  after  the  year  1852.  The  charter  was,  however,  preserved 
by  successive  legislation.  By  the  act  of  1852,  chapter  266, 
the  appellees  were  '*  authorized  to  occupy,  grade,  and,  if  neoes* 
sary,  change  the  public  road  leading  bom  Sharpeburg  to  the 
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Potomac  River,  and  to  exercise  over  said  road  all  the  righta 
and  powers  conferred  on  said  corporation  by  the  act  of  1814« 
chapter  71;  and  to  charge  tolls"  as  prescribed  by  this  act 
It  is  conceded  that  the  tornpike  road  ran  through  and  over 
the  lands  of  the  appellant.  The  appellee  proceeded  to  occupy 
and  grade  the  road,  and  tendered  no  compensation  therefor  to 
the  appellant.  He  thereafter  instituted  isuit  against  the  ap- 
pellee in  1857,  in  the  circuit  court  for  Washington  County,  to 
recover  damages  for  the  immediate  trespass  in  occupying  and 
grading  the  road  without  his  consent;  and  in  the  fourth  count 
of  his  declaration,  claimed  consequential  damages  for  injuriet 
resulting  to  his  property  from  the  grading  of  the  road,  and 
from  other  causes  set  out  in  this  last  count.  In  the  first  three 
counts  of  the  plaintiff's  declaration,  and  in  the  subsequent 
pleadings  applicable  thereto,  as  set  out  in  the  record,  as  also 
in  the  first  three  prayers  of  the  plaintiff  and  the  prayers  of  the 
defendant,  is  involved  the  important  and  ruling  question, 
whether  the  act  of  1852  is  constitutional,  and  whether,  under 
that  act,  the  appellee  could  take  legal  possession  of  the  high- 
way mentioned  in  the  act,  and  occupy  and  grade  the  same  for 
the  purposes  of  a  turnpike  road,  without  being  subject  to  a  new 
condemnation  and  compensation  to  the  appellant  for  that  por- 
tion of  the  road  which  passed  over  and  upon  his  land.  The 
appellant  expressly  raises  the  point  'Hhat  the  act  of  assembly, 
under  which  the  appellee  attempts  to  justify,  is  unconstita- 
tional,  and  no  justification  could  be  legally  pleaded  under  its 
provisions." 

It  may  be  properly  said,  in  reference  to  this  main  question 
and  the  objection  of  the  appellant,  that  the  highway  on  which 
the  turnpike  road  is  established,  having  been  once  condemned 
and  compensation  made  to  the  then  owners  of  the  soil,  that 
the  appellant  purchased  cum  onere;  and  in  our  opinion  the 
legislature  had  full  power  to  authorize  the  appellee  to  occupy 
and  grade  the  highway  for  the  purposes  of  a  turnpike  road, 
in  which  occupation  the  community  alone  was  interested;  and 
if  any  compensation  could  rightfolly  "be  claimed  and  al« 
lowed,  it  was  not  by  or  to  the  then  owner  of  the  soil,  but  to 
the  community  which  had  borne  the  burden  of  the  original 
condemnation.  As  to  the  right  of  the  appellee  to  grade  the 
road,  we  find  sufficient  justification  in  the  original  acts  of  as- 
sembly, by  virtue  of  which  public  highways  were  established. 
If  under  these  acts  the  county  authorities  were  allowed  to  use 
aU  necessary  materials,  such  as  stone  and  gravel  and  earth. 
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to  make  the  highways  subserve  the  purpose  of  promoting  the 
public  convenience,  we  think  the  appellee  was  not  guilty  as 
all^;ed,  if  it  exercised  a  similar  power  under  its  charter.  It 
would  be  contrary  to  the  spirit  and  intention  of  the  original 
laws  creating  public  highways  not  to  give  them  a  liberal  con- 
struction; and  though  a  grant  to  a  private  corporation  is  to  be 
construed  strictly,  yet  it  is  not  to  be  so  construed  as  to  defeat 
the  object  of  the  grant.  In  the  case  of  Wright  v.  Carter,  27 
N.  J.  L.  76,  the  court  says:  '^By  the  transfer  of  tlie  road  from 
the  public  to  a  corporation,  the  title  to  the  soil  is  not  changed, 
but  remains  in  the  owners  of  the  soil  of  the  adjoining  lands, 
and  they  have  the  same  use  and  enjoyment  of  it  as  they  had 
be£D!re;  the  easement  or  right  of  way  is  transferred  to  the  com- 
pany, to  be  held  by  them  while  they  work  the  road  and  keep 
it  in  repair,  subject  to  the  right  of  the  public  to  use  the  road 
upon  paying  the  tolls  established  by  law."  The  constitution* 
aUty  of  the  act  of  1852  is  directly  supported  by  the  above 
ease,  as  that  question  was  involved  under  similar  circum- 
stances. The  doctrine  laid  down  in  Wrighl  v.  Carter^  27 
N.  J.  L.  76,  is  analogous  in  every  respect  to  the  case  be/ore  us, 
and  we  do  not  hesitate  to  recognize  its  controlling  influence. 
The  cases  principally  relied  on  by  the  appellant,  and  where 
judgment  on  the  demurrers  was  rendered  for  the  plaintiff  ui>on 
a  plea  of  justification,  are  cases  in  which  railroads  and  canals 
have  been  established,  and  a  clear  distinction  is  drawn  be* 
tween  them  and  plank  or  turnpike  roads. 

In  the  case  of  Croig  y.  Bochester  City  and  Brighton  R.  S.  Co^ 
89  Barb.  605,'the  court  refer  to  several  cases  establishing  the 
above  distinction,  that  the  occupation  of  a  highway  by  a  rail- 
road  or  canal  is  paramount  and  exclusive.  Whereas  in  cases 
of  turnpikes,  they  are  regarded  as  public  highways,  as  every 
dtizen  has  a  right  to  travel  on  them  in  his  own  mode  of  con- 
veyance, and  ihd  imposition  of  tolls  is  a  method  of  keeping 
them  in  repair.  We  are  not,  however,  called  on  to  decide  the 
question  raised  by  the  authorities  relied  on  by  the  appellant, 
but  simply  the  one  before  us. 

Having  decided  that  the  act  of  1852  was  constitutional,  we 
are  of  opinion  that  the  appellee's  fourth  plea  was  well  pleaded, 
and  the  circuit  court  ruled  correctly  in  giving  judgment  on  the 
plaintiff's  demurrers  for  the  defendant  We  are  further  of 
opinion  that  the  circuit  court  was  right  in  granting  the  defend- 
ant's prayers,  and  rejecting  the  first  three  prayers  of  the  plain- 
tiff.   We  have  thus  far  confined  ourselves  to  the  consideratioo 
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of  the  appellant's  claim  for  damages  mider  the  first  three 
counts  of  bis  declaration^  and  the  pleadings  and  prayers  ap- 
plicable thereto. 

The  claim  for  consequential  damages  set  out  in  the  fourth 
count  depended  upon  facts  to  be  found  by  the  jury;  and  the 
appellant's  fourth  prayer,  which  was  granted  by  the  courts 
properly  announced  the  law  upon  the  rights  of  liie  appellant 
in  this  particular.  Finding  that  there  is  no  error  in  tiie  rul- 
ing of  the  circuit  court,  either  upon  the  pleadings  or  prayers, 
the  judgment  will  be  affirmed* 

Judgment  affirmed. 

Chabtbb  or  CoBPOBATioN  MUST  9B  ConsTBUBD  agungt  the  gnntoau 
OommomoeaUk  v.  Skie  etc  R.  R,  <%.,  67  Am.  Deo.  471,  and  note  48K. 

Right  to  Son<  or  HioawAT  Bnmis  m  Owim  of  the  hud  aver  niddi 
it  hM  been  laid:  Lewi$  ▼.  JoniUt  44  Am.  Dee.  138^  and  note  139;  Braimurd  ▼• 
Clap^  67  Id.  74»  and  note  80;  HcHden  ▼.  ShatlMdt,  80  Id.  684^  and  note  688. 

PaBTZES  ESTABLIBSniO  HlOHWAT  MXBKLT  AOQUDUI  ReOKT  OF  WAT  pYXR 

It,  with  the  incidental  right  to  repair  it  in  a  reasonable  manner:  NieholBom  t. 
New  York  etc.  R,  R.  Co,,  56  Am.  Dec.  390. 

PiTBLIO  BAVB  'KaSWMEST  ONLY  IN  LaND  TaKEN  WOR  HiQHWATS,  Smith  T. 

Bheumb,  69  Am.  Dec  274,  note  276,  and  every  perKm  haa  a  right  to  thmr 
Mjf^yment:  Iktuie  Y.WimkWt  81  Id.  673;  SUimm  r.  (X^qfQanUner,  66  Id. 
281,  and  note  285. 

Cbakgb  or  PuBUO  Highway  zhto  Toll  Boad  impoaes  no  additional 
burden.  Sach  change  ia  not  in  the  character  of  the  servitnde,  bnt  in  the 
mode  of  aiiatenanoe.  In  one  case  it  is  auatained  by  tazea,  in  the  other  by 
toUa:  Cfarter  t.  CUarik,  89  Ind.  239,  citing  the  principal  caae. 

Iir  OoNflSBunra  Geabteb  Gbavtkd  to  TciwruLB  CoiiPAinr,  the  piinoi- 
pal  case  ia  quoted  in  i7a/Cimof«e«&  Tun^UoeCo.  v.  J?aiitaAfi»  61  Md.  41,  that 
''it  would  be  oootniy  to  the  spirit  and  intention  of  the  original  laws  creat- 
ing public  highways  not  to  give  them  a  liberal  constructioo;  and  thoo^  a 
grant  to  a  private  oocpocation  is  to  be  construed  strictly^  yet  it  is  not  to  be 
•o  coostriMd  M  to  daCaat  the  direct  of  the  grant.** 


GuYEB  V.  Smith* 

122  Uaxtulsh,  2ta.i 

iLLBOiTiicATS  Cbildbmv  Who  abx  Axjxns,  bom  and  residing  abroad,  aad 
taking  land  in  Maryland  by  deYiw  from  their  father,  a  citizen  of  the 
United  States  domiciled  abroad,  are  considered  in  law  as  purchasers,  and 
take,  not  for  their  own  benefit,  but  for  the  benefit  of  the  state,  and  sub- 
ject to  seizure  thereby. 

Wkrusr  Aldbv  can  Maoitain  EnBOncniT  for  freehold  lands  in  the  state 
of  Maryland,  qitoere. 

Alhh 's  Title  to  Laio)  nr  Mabtland  is  held,  not  for  his  own  benefit,  but 
for  the  benefit  of  the  state,  and  subject  to  be  divested  thereby  upon  ao 
inquest  of  office  found,  or  other  notcwious  act  equivalent  thereto. 
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Gmsjn  Of  Wwhiat  Faxhit  by  ooamdasbMn  of  the  Uad-oflke  of  Muy- 
liad  is  »  judioial  set  The  paitiM  in  interest  liATiiig  a  right  to  eppesx^ 
and  by  their  oaseaf  to  oonteet  its  issne^  with  the  ri^t  to  appesl  from 
Hie  jj^itisiifrPtT 

Bliliini'  PAznrr  Issdsd  by  OmnniWinnMB  of  the  Und-offioe  of  Maryland 
has  the  same  eflbot  as  the  aneient  prooeeding  by  offioe  foond,  in  divest- 
iog  the  title  of  an  alien  to  freehold  lands  in  saeh  state. 

lUUnflEDiATi  Offn.imwf  vinnB  Mabtlavd  Law  ^n  nuUkiB  JUU,  and  there- 
toe  not  entitled  to  the  benefit  of  the  provisions  of  the  act  of  Oongress 
deolaring  ''tiiat  the  children  of  persons  who  are  or  haire  been  citiaens  of 
the  United  8tate%  shaU,  thoo^  bom  oat  of  the  linuts  and 
of  the  United  States^  be  eonsideied  as  oitiMns  of  the  United  States.' 

Thb  opinion  gtates  the  faots. 

MeKaig^  for  the  appellants. 
MSUr  and  Deveemon,  for  the  appelli 


By  Conrty  Babtol,  J.  This  was  an  action  of  qeotment, 
bronght  hy  the  appellants  against  the  appellees  on  the  first 
day  of  October,  1858,  for  lot  No.  876,  containing  fifty  acres  of 
land.  Plea,  nan  cyl.  No  questions  of  location  arise  in  the 
case.  The  plaintiff  offered  in  evidence  the  award  of  the  lot 
in  question,  under  the  act  of  1788  (November  session),  to 
Thomas  Adams,  and  a  deed  for  the  same  from  Adams  to  John 
Guyer,  of  the  city  of  Annapolis,  dated  the  thirtieth  day  of 
March,  1792.  They  then  offered,  by  consent,  evidence  taken 
in  the  island  of  St.  Bartholomew.  From  this  evidence  it  ap- 
pears that  John  Quyer  died  in  the  island  of  St.  Bartholomew 
on  the  18th  of  March,  1841,  leaving  a  will,  by  which  he  de- 
vised all  the  residue  of  his  property,  real  and  personal,  and 
wherever  situated,  to  his  two  sons,  Benjamin  V.  Guyer  and 
James  Ouyer  (the  lessors  of  the  plaintiff),  who,  as  described 
in  the  will,  ^  are  also  the  children  of  Miss  Margaret  Richard- 
son." The  execution  of  the  will  was  proved  by  the  only  wit- 
ness examined,  who  also  proved  that  John  Guyer  had  resided 
in  the  island  of  St.  BarUiolomew  for  more  than  forty  years, 
engaged  in  mercantile  pursuits,  that  the  lessors  of  the  plain- 
tiff are  natives  and  citizens  of  the  island,  and  owe  allegiance 
to  his  majesty,  the  king  of  Sweden  and  Norway;  and  that  to 
the  best  of  his  belief,  their  father  and  mother  were  not  law- 
fully married,  and  that  their  mother  is  partly  of  African  blood 
or  descent. 

The  defendants  then  offered  in  evidence  an  escheat  patent 
for  this  lot  (No.  876),  under  the  name  of  '^  Yamland,"  issued 
to  George  Smith,  of  Alexander,  dated  the  28th  of  March,  1362, 
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and  reciting  that  the  warrant  therefor  was  obtained  on  the 
80th  of  October,  1860.  The  patent  is  in  the  usual  form  of 
escheat  patents  granted  by  the  land-ofBce.  The  questions 
presented  by  this  appeal  arise  upon  the  plaintiffs'  prayer, 
which  was  refused,  and  the  fifth,  sixth,  and  seyenth  prayers 
of  the  defendants,  which  were  granted.  The  facts  disclosed 
by  the  evidence,  and  upon  which  the  prayers  are  based,  show 
that  John  Guyer,  the  testator,  was  a  citizen  of  the  United 
States,  domiciled  abroad,  and  that  his  devisees,  the  lessors  of 
the  plaintiff,  are  his  illegitimate  children,  and  aliens,  bom  and 
residing  in  the  island  of  St.  Bartholomew.  As  they  take  by 
devise,  they  are  considered  in  the  law  as  purchasers;  this  ia 
decided  by  the  supreme  court  of  the  United  States  in  Fairfax 
y.  Hwnterj  7  Cranch,  603.  Judge  Story,  delivering  the  opinion 
of  the  court,  page  619,  says:  '^  It  is  clear,  at  the  common  law, 
that  an  alien  can  take  lands  by  purchase,  though  not  by  do- 
Boenty  or  in  other  words,  he  cannot  take  by  the  act  of  law, 
but  he  may  by  the  act  of  the  party";  and  after  citing  the 
authorities  for  this  position,  he  continues:  '^  Nor  is  there  any 
distinction  whether  the  purchase  be  by  grant  or  devise.  In 
either  case  the  estate  vests  in  the  alien:  Powell  on  Devises, 
816,  etc.;  Attomey-General  v.  DupUssU,  Park.  144;  Co.  Lit  26; 
not  for  his  own  benefit,  but  for  the  benefit  of  the  state,  or  in 
the  language  of  the  ancient  law,  the  alien  has  the  capacity  to 
take,  but  not  to  hold  lands,  and  they  may  be  seized  into  the 
hands  of  the  sovereign  ":  See  also  the  opinion  of  Mr.  Justice 
Jonson  in  the  same  case,  pages  628-630. 

The  question  whether  an  alien  holding  lands  by  purchase 
ean  maintain  an  action  for  their  recovery,  is  also  considered 
in  fhe  case  cited.  On  page  620,  Judge  Story  says:  ''  It  seems, 
indeed,  to  have  been  held  that  an  alien  cannot  maintain  a  real 
action  for  the  recovery  of  lands:  Co.  Lit.  129;  Thel.  Dig.,  c. 
6;  Dyer,  26;  but  it  does  not  then  follow  that  be  may  not  de- 
fend in  a  real  action  his  title  to  the  lands  against  all  persons 
but  the  sovereign."  And  we  may  add  that  this  doctrine  of 
the  common  law  seems  to  be  supported  by  the  authorities 
cited  under  the  third  point  in  the  appellee's  brief.  It  is,  how* 
ever,  contended  by  the  appellants  that  the  contrary  has  been 
decided  in  this  state  by  the  cases  of  McCreery  v.  AUender^  4 
Har.  &  McH.  409,  and  McCreery  v.  Fibon,  4  Id.  412.  Those 
decisions  were  so  construed  by  the  supreme  court  of  New 
York,  in  Bradgtreet  v.  Supervkan^  13  Wend.  646,  and  were 
treated  as  having  been  decided  entirely  upon  common-law 
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ininciples.  This  does  not  appear  to  us  entirelj  clear.  The 
opinion  of  Chief  Justice  Chase  in  the  first  case  is  very  brief, 
and  in  the  second  no  opinion  is  given.  From  an  examination 
of  the  argument  of  Mr.  Martin,  it  appears  that  one  of  the  ques- 
tions inyolved  was  the  effect  of  the  British  treaty;  and  a 
reference  to  the  treaty  of  1794,  article  9,  will  show  its  applica- 
bility to  the  cases  then  before  the  court.  But  without  dwell- 
ing upon  this  pointy  or  deciding  upon  the  right  of  an  alien  to 
maintain  an  action  of  ejectment  for  freehold  lands  in  this 
fltatCi  it  is  yery  well  established  that  his  title  is  held,  not  for 
bis  own  benefit,  but  for  the  benefit  of  the  state,  and  subject  to 
be  divested  by  the  state  upon  an  inquest  of  office  found,  or 
other  notorious  act  equivalent  thereto.  This  is  settled  by  the 
case  of  Fairfax  y.  HwnUr^  7  Cranch,  603.  And  it  only  re- 
mains to  inquire  whether  the  grant  of  an  escheat  patent 
has  that  effect.  In  the  valuable  compilation  by  Mr.  Eelty, 
the  Landholders'  Assistant,  it  is  stated  that  the  practice 
of  escheating  lands  in  Maryland  without  office  found  pre- 
vailed before  the  end  of  the  proprietary  government;  that  this 
practice  afterwards  continued;  and  that  the  practice  of  pro- 
ceeding upon  inquisition  of  office  found,  having  fallen  into 
disuse,  was  not  afterwards  resumed:  See  pp.  175-177;  see 
also  362,  366,  367,  371.  Under  the  present  organization  of 
the  land-office,  the  grant  of  an  escheat  patent  is  the  judicial 
act  of  the  commissioner,  before  whom  aU  parties  in  interest 
have  a  right  to  appear,  and  by  their  caveat  to  contest  its  issue, 
with  the  right  of  appeal  from  the  decision;  and  we  are  of  opin- 
ion that  the  issue  of  an  escheat  patent  has  the  same  effect  as 
the  ancient  proceeding  by  office  &und,  in  divesting  the  title  of 
an  alien  to  freehold  lands  in  this  state.  In  the  opinion  of  this 
court,  the  claim  of  the  appellants  is  not  protected  by  the  fourth 
section  of  the  act  of  Congress  passed  April  14, 1802.  That  act 
declares  ^Hhat  the  children  of  persons  who  are  or  have  been 
iitizens  of  the  United  States  shall,  though  bom  out  of  the 
Imits  and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  of  the  United  States."  These  appellants  claim  the 
benefit  of  that  section  as  the  children  of  John  Guyer,  who  was 
a  citizen  of  the  United  States.  But  the  proof  shows  that  they 
were  not  bom  in  lawftd  wedlock;  they  are  therefore  illegiti- 
mate; under,  our  law  wuXlxus  JUiif  and  clearly  therefore  not 
within  the  provisions  of  the  act  of  1802.  It  follows  from  the 
views  above  expreesed,  that  there  was  no  error  in  rejecting  the 
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first  prayer  of  the  appeUants,  and  that  the  fifth,  sixth,  and 
seveoth  prayers  of  the  appellee  were  properly  granted. 
Judgment  aflSrmed. 

PowxE  ov  Alook  to  Hold  Lahd  Mqulied  by  pnrdiase  or  devise:  Elmm^ 
imf  T.  CatnMaAt  14  Am.  Deo.  80,  97;  note  to  Jaxikmm  ▼.  FUz  Strnmam^ 
U  Id.  211;  reoieKt  JETdfV  T.  Ttaka^BHOn,  81  Id.  590,  end  note  536. 

Auonr  mat  bi  BimiXD  or  TncLi  to  Unde  acquired  by  parnbam^  hf 
InqiKeet  of  offiees  Ehnmiarfr.  Chtmkkael,  14  Am.  Deo.  86;  note  to  Oonmmi^ 

iLLsomiusni  OinfiiiMW,  maa  mat  Ixbiut:  Hdmm  t. 
Aa.I)ee.4(B. 


Fhifps  V.  Statb. 

ttadnoir  17  a§  Amolx  71>  Ck)DS  or  Mabtland,  lelallBg  to  tbe  beddii^ 
of  oystersy  and  anthoriiing  any  eitiien  of  a  ooun^  bordering  on  tiio 
waters  of  the  state  to  locate  and  appropriate  within  the  watera  thereof 
an  area  not  exceeding  one  acre,  for  the  purpose  of  depositing  and  bedding 
oysters  on  certain  conditions,  is  not  nnconstitntional  as  confemng  specU 
and  exdusive  priTileges  inconsistent  with  and  in  derogation  of  the  ooin« 
mon  right  of  free  fishery  in  the  waters  of  the  state.  Nor  is  it  repealed 
by  the  act  of  1861,  providing  "  that  no  patent  shall  issue  for  landeorered 
by  navigable  waters. "  The  latter  only  restricts  and  limits  the  powers  of* 
the  land  commissioner. 

OTBTtRS   TaxKN    BT  OlTB   IK    BzBBCldB  OV   HIS   Ck>MMON  RiOHT   of  fishSiX 

thereby  become  the  property  of  the  taker. 

gaonoN  17  or  Abtiolb  71,  Codb  or  Maryland,  anthoriaEing  any  citiaen  of 
a  ooonty  bordering  on  the  waters  of  the  state  to  locate  and  appropriate 
within  the  waters  thereof  an  area  not  exceeding  one  acre,  for  the  porpose- 
of  depositing  and  bedding  oysters  on  certain  conditions,  does  not  contem- 
plate a  transfer  of  the  state's  title  to  land  covered  by  navigable  water, 
bat  is  a  ^ymd^ti^yr^l  license  for  the  protection  of  private  rights,  revooablr 
at  the  will  of  the  legislature.  It  subtracts  nothing  from  the  commoa 
right  of  fishery,  nor  does  it  operate  as  a  grant  of  several  rights  from  the- 
oommon  right  redding  in  the  people. 

Lakdb  of  Mabtlamd  Cotkbbd  bt  Kavioablb  Watkr  may  be  granted,  sab- 
jeet  to  the  public  right  of  navigation  and  fishery;  and  independent  of  the- 
question  as  to  the  power  of  the  legislatore  to  restrain  those  rights  by 
grants  in  severalty,  they  may  be  aided  by  grants  conferring  particular 
privileges. 

LnisLATUBB  MAT  AiTTHOBiZB  Erecttob  or  WttABYBS,  sad  reclamation  ef 
land  from  water,  for  the  purpose  of  encouraging  navigation  and  com- 
merce, although  the  effect  is  to  confer  privileges  and  advantages  wholly 
private  and  exclusive  in  their  character. 

laaisLATtrBB  mat  Grakt  PaiviLBGn  affording  partioular  imdexolastvo  bsna* 
JIts,  for  the  purpose  of  inerensing  geiMrslly  the  pndvfl  Md  vaioB  of  tfe» 
^ffmmA"  right  of  fishery. 


June,  1864.]  Pmpps  v.  Statx.  655 

Whvthxr  lamsLMavmB  Hii  Poioot  to  OsAirr  8i?niii  cm  Bzoumiv* 
Bioan  of  fishoiy  in  the  asvigiJde  witen  of  tlM  itete  of  liuylaiid, 

innoTKXMT  inn>iE  Mabilahi)  Ctosa  miut  ihoir  on  ite  faoe  all  facta  neoea- 
aary  to  oonatitBtd  Hm  ofianad  ohaiged.  In  tlda  particalar,  it  moat  be 
expEoit  and  oertainy  and  leare  notlung  to  infarcnoe.  A  jadgmant  orar^ 
a  denmnvr  to  an  indiotniant  delaetifv  In  thia  partiwilar  will  be 


Indictmient  for  taking  oyBters  from  the  '^ depot"  of  one 
Davie.  The  indictment  was  demnrred  to,  the  demurrer  over* 
mled,  and  this  appeal  taken.  The  opinion  containa  the 
facts. 

Tueh  and  Bagner^  for  the  appellanti. 
Rev€U^  for  the  state. 

Bf  Court,  CocH&AHi  J.  The  questions  to  he  considered  in 
this  ease  arise  on  a  demurrer  to  an  indictment  for  violating 
the  eighteenth  section  of  article  71  of  the  code.  In  disposing 
of  the  appeal,  we  aie  called  on  to  decide:  1.  Whether  the 
seventeenth  and  ei^teenth  sections  of  this  article  are  consti- 
tational;  and  2.  The  more  general  question  as  to  the  suffi- 
diency  cf  the  indictment  founded  on  them.  The  seventeenth 
section  authorises  any  dtisen  of  any  countj  bordering  on  the 
waters  of  the  state  to  locate  and  appropriate  within  the  waters 
thereof  any  area  not  exceeding  one  acre,  for  the  purpose  of 
depositing  and  bedding  oysters^  on  condition  that  the  area  so 
located  should  not  interfere  with  any  right  reserved  by  the 
fifteenth  and  sixteenth  sections,  nor  impede  the  navigation  of 
navigable  waters,  and  that  it  should  be  marked  out  by  stakes 
or  othet  proper  bounds,  and  a  written  description  thereof 
under  oath,  recorded  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  proper  county. 

The  constitutionality  of  the  section  is  questioned  on  the 
ground  that  it  confers  special  and  exclusive  privileges  incon- 
sistent with  and  in  derogation  of  the  common  right  of  free 
fishery  in  the  waters  of  the  state.  It  was  also  suggested  that 
this  section,  even  if  the  legislature  had  power  to  enact  it,  was 
repealed  by  the  act  of  1861,  chapter  129,  before  the  location 
shown  in  this  case  was  made.  We,  however,  attach  but  littie 
importance  to  this  suggestion,  as  the  sole  purpose  of  the  pro- 
vision  referred  to  in  that  act — 'Hhat  no  patent  should  issue 
for  land  covered  by  navigable  waters" — was  to  restrict  and 
limit  the  powers  of  the  land  commissioner,  and  nothing  more. 
The  MRnrt  to  tebject  section  17  of  article  71  to  the  operation 


656  Phifps  v.  State.  [Maryland^ 

of  the  act  of  1861  appears  to  have  been  made  with  some  mis- 
apprehension of  the  true  nature  of  the  question  to  be  decided. 

It  abundantly  appears  from  the  nature  of  the  privilege  in 
dispute,  as  well  as  from  the  terms  in  which  it  was  conferred, 
that  no  transfer  of  the  state's  title  to  lands  covered  by  navi- 
gable water  was  contemplated.  Permission  to  use  given  ai^as 
covered  by  navigable  water  for  a  particular  purpose  seems  to 
be  all  that  £he  legislature  intended,  and  we  think  the  language 
of  its  assent  to  that  use  should  be  construed,  not  as  a  grant 
binding  the  state,  but  as  a  conditional  license,  revocable  at 
the  pleasure  of  the  legislature. 

It  is  true  that  it  contemplates  several  and  exclusive  priv- 
ileges,  and  it  may  be  said,  privileges  that  constructively  abridge 
in  some  qualified  sense  the  common  right  of  the  public,  al- 
though the  abridgement  of  the  public  right  does  not  cooBti- 
tute  the  main  element  of  the  privilege.  The  license  simply 
proposes  means  for  the  protection  of  private  rights  existing,  in- 
dependently of  the  means.  Oysters  taken  by  one  in  the  ex- 
ercise of  his  common  right  of  free  fishery  thereby  become 
the  property  of  the  taker,  and  the  whole  soqpe  of  the  privilege 
conferred  appears  to  be  nothing  more  than  permission  to  use 
portions  of  the  state  lands  covered  by  navigable  water  as 
places  of  deposit,  where  the  title  and  possession  of  the  piop^ 
erty  thus  acquired  may  be  continued  and  protected.  As  we 
construe  it,  this  privilege  subtracts  nothing  from  the  com- 
mon right  of  fishery,  nor  can  it  be  said  to  operate  as  a  grant 
of  several  rights  from  the  common  right  residing  in  the  body 
of  the  people.  The  natural  beds  or  deposits  of  the  oyster  do 
not  extf^nd  to  all  the  waters  of  the  state,  and  at  most,  the 
argument  that  the  common  right  to  fish  for  and  take  them  is 
impaired  by  the  artificial  deposits  here  authorized,  would 
hold  good  only  on  proof  that  a  natural  bed  or  deposit  is  ap- 
propriated to  the  artificial  use.  It  is  settled  that  the  lands  of 
the  state  covered  by  navigable  water  may  be  granted,  subject 
to  the  public  right  of  navigation  and  fishery;  and  independent 
of  the  question  as  to  the  power  of  the  legislature  to  restrict 
those  rights  by  grants  in  severalty,  it  is  clear  that  they  may 
be  aided  by  grants  couferring  particular  privileges.  Tl^ 
power  of  the  legislature  to  authorize  the  erection  of  wharves 
and  the  reclamation  of  land  from  the  water,  for  the  purpose 
of  encouraging  navigation  and  commerce,  has  never  been 
questioned,  notwithstanding  the  effect  has  been  to  confer 
privileges  and  advantages  wholly  private  and  exdusive  in 
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iheir  character.  And  there  appears  to  be  no  substantial  rea- 
son why  it  may  not  in  like  manner  grant  privileges  aflTording 
particular  and  exclusiye  benefits  for  the  purpose  of  increas- 
ing generally  the  product  and  value  of  the  common  right  of 
fishery.  The  tendency  of  the  privilege  here  conferred  is  un- 
doubtedly in  that  direction.  It  affords  the  citizen  enjoying 
the  common  right  the  means  of  preserving  and  increasing 
in  value  the  fruits  of  his  labor,— a  result  substantially  en- 
hancing the  worth  of  the  right  enjoyed,  and  contributing  also 
to  the  general  comfort  of  the  people  and  prosperity  of  the 
state.  It  is  not  necessary  to  decide  in  this  case  the  very 
Important,  and  perhaps  delicate,  question,  as  to  the  power  of 
the  legislature  to  grant  several  or  exclusive  rights  of  fishery 
in  navigable  waters,  and  we  forbear  the  expression  of  any 
opinion  upon  it  It  is  enough  to  say  that  the  grant  here  ob- 
jected to  does  not  involve  that  question.  We  have  examined 
with  much  care  the  authorities  referred  to  in  course  of  the 
argument,  and  in  accordance  with  the  general  current  do  not 
hesitate  in  saying  that  the  legislature  did  not  exceed  its  power 
in  granting  the  privilege  here  drawn  in  question. 

The  remaining  question,  as  to  the  sufficiency  of  the  indict- 
ment^ would  seem  to  be  free  from  difficulty.  The  offense 
charged  is  a  violation  of  the  eighteenth  section,  and  it  was 
unquestionably  necessary  for  the  state  to  show  on  the  fsuse  of 
the  indictment  all  the  facts  necessary  to  constitute  the  offense. 
In  that  particular  it  should  be  explicit  and  certain,  and  noth- 
ing left  to  inference.  That  could  not  be  done  in  this  case 
without  averring  the  location  and  appropriation  of  the  depot 
by  Davis,  and  the  perfection  of  his  right  or  privilege  therein, 
by  recording  the  written  description  thereof,  as  required  by 
the  seventeenth  section,  before  the  oysters  were  removed  by 
the  traversers.  We  find  by  inspection  that  the  indictment 
does  not  allege  the  material  fSstct  that  the  oysters  were  removed 
after  the  right  of  Davis  to  the  depot  was  perfected  by  record- 
ing the  description  of  it  in  the  clerk's  office.  It  avers  gen- 
erally that  the  offense  was  committed  on  the  6th  of  September, 
1862,  and  that  the  description  was  recorded  on  the  same  day, 
but  whether  it  was  committed  before  or  after  recording  the 
description  does  not  appear.  In  this  recfpeot  the  indictment 
was  defective,  and  without  examining  further,  we  shall  re- 
verse the  judgment  on  that  ground. 

Judgment  reversed. 

▲K.  Die.  VOL  LXXXV-41 
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OnrSBB,  FlKxnutTr  or:  8m  note  to  VtaOirT.  BiurUf  7D  Asl  ]>b&  ttli 
teteT.  TV^fer,  72 Id.  347;  Armidr.  Mmmt^,  10 Id.  366^  ud note 880. 

OfBEBE-PLAiTTDro  HT  Pdbijo  Watir8  bMooiM  a  niiinaoe^  mod  they  a»y 
6e  lemored  when  it  interlereB  with  navigafeioii:  SttU  t.  Taifkr,  72  Am.  Dml 
847. 

Stati,  RxnuBiMNTJJio  l^wofSiMp  HAT  HsovxiAXB  oonunoi  ri^ti  and  piivlp 
lagM  of  fiflhingy  and  an  act  of  the  lagialataie  intended  to  protect  and  farfhir 
raoh  rights  is  valid:  MouUm  y.  IMe^^  69  Am.  Dee.  ff7»  and  note  86;  Gms- 
mmmmHhr.  Ohc^tn,  16  Id.  386,  and  noto;  Lamk^  r.  anM^  21  Id.  SSk 

SiTEBAL  Bight  of  Feshxbt  nr  Natioablb  Watsb,  whan  and  how  ok- 
taJned:  CoOina  ▼.  Benimry,  38  Am.  Dec  722,  and  note  727. 

WoBSS  CoimiTUTiHo  Past  of  Dx8gbiftion  of  the  orime  most  he  aaaA 
intiieindiotment!ire0efi&0el;T.£ftafe^69Am.Deal66^andnotel88.  FarOi^ 
as  to  what  deecriptioa  of  the  offense  ehaifed  in  the  indioUnent  is 
amAUemumr. People, 08 Id. 821;  OmmmammuUkr.  IfsM*** 92 U.  Till 
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OAianoAL  DnaaiuniB  as  Bmakss  Mabbzaqi  are  sooh  aa 

riage  voidable^  and  not  Toid;    They  require  a  judgment  of  a  ooorl^ 
ing  the  liToa  of  the  parties,  to  make  tiiem  eifeclive  as  eaasea  af  di?«aa. 

CSEtXL  DiBABBuma  AS  BaoABsa  MABBiAfti»  aziring  from  want  of  e^aoilj  to 
oontraot^  or  phjsioal  infirmity,  avoid  the  manriage  ^pmfite^  withoat  Iha 
action  of  •  ooorfc. 

IIabtlavb  Act  of  1777,  DiGLABATOsr  of  Gavoh  as  part  of  the  oommnn  law, 
and  prohilnting  marriage  between  persona  related  within  oeriain  dsgraaa 
of  affinity  *"d  fflmnngni^Hy  nndar  oertain  penalties,  daolaring  thataach 
nazriages  should  be  "  Toid,"  and  giving  to  the  general  court  juzisdietifla 
to  hear  and  determine  upon  suoh  marriages,  did  not  contemplate  that  bj 
the  use  of  the  word  "  void "  such  marriages  should  be  absolutely  void 
ip$o  /ado,  but  only  void  upon  judgment  and  decree  of  the  ooartdming 
the  lifetime  of  the  parties. 

SrAsvns  in  **  Pabi  Matbbia  **  abb  to  bb  CaRsntuBD  t<^ther«  aa  perls  of 
one  system. 

CknmMPOBAiraoiDB  Lbgislatiov  u  Bbst  Scahdabd  of  the  meaning  of  lawa 

Whbk  Mabbiaqb  18  DacLARBD  Void  bt  Btatutb,  it  does  not  nwesasarHy 
mean  void  ab  huth,  Beason  and  Juatiee  would  imply  it  was  void  frwa 
the  time  its  nullity  should  be  pronooneed  by  a  oonrt  of  oompetent  Jvria- 
diction,  not  that  it  should  be  so  construed  whenever  brought  <»M«^*»trlly 
in  question. 

8EATDTB  Pbnal  IN  ITB  OBARACfnoi  must  bo  striotly  oonstmed. 

Statotb  8H0VLD  BOT  BB  Dbclabbd  Ukoobbrtotidbal  OF  isvalid  in  a  daah» 
ful  eeaewhtte  the  doubt  11  "6cnajSci0'' and  well  loanded.    Dsslailiv* 
stototo  unoonstitutional  is  the  exercise  of  a  Judicial  power  of  giafa  aad 
delicato  nature,  which  can  only  be  warranted  ia  a  clear  eaaa. 

OoaiBiiFOBABBODS  OoBsnKDonoB  OF  OoBaKiiimov,  of  kog 
linnalty  piaotioe^  under  aad  throai^wfaioh  maayifi^ 
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qniredy  cmght  not  to  be  ahaken  Imt  upon  the  ground  of  maaileife  erm 
and  cogent  neoeBsity. 

tamm  OoNViBMDvo  ard  Maxino  Valid^  from  the  time  of  their  cclebn^ 
tion,  all  maniagea  before  made'  and  celebrated  in  or  ont  of  the  state  of 
Maryland  by  and  between  peraona  related  within  certain  degreea  of 
affinity,  and  providing  that  all  anch  marriagea  shall  be  held  and  taken  bgr 
the  oonzta  in  the  state  to  be  good  and  anffieient  in  law,  to  all  intents  and 
pnpooea,  ia  constitatianal,  though  retroaotiTe  in  effect^  and  in  oonfliel 
with  an  earlier  statute. 

BaaHTioCoHiiBMXsNscBsaABT  Ck)BOLLABT  oy  PowxB  to  dissolve  marriage 
by  divoroe.  The  conseqnence  of  which  is,  incidentally,  authority  to  da* 
twTnine  the  statuB  of  the  iarae  of  the  maniage. 

Jammuaxaa  Coimnifnio  axj>  Makiho  Valid  Mabbiaow  which  were  befoM 
Toidable  ia  neither  eztraordinai^,  unconstitntional,  nor  nnjnat,  bat  oon* 
■arrative,  essential,  and  salutary,  being  the  only  adeqnate  means  of  heal^ 
ing  or  preventing  inevitable  publio  and  private  wranga. 

Trb  opinion  contains  the  facts. 
Bf0tU  and  Miller^  for  the  appellants. 
Jlexander  and  Tucl^  for  the  appellees, 

By  Court)  Bowib,  C.  J.  Few  qnestiona  are  more  interest- 
ing or  more  important  to  sooiety  than  those  presented  by  this 
sppeal,  Yix.y  the  yalidity  of  maniages  between  persons  witbfai 
the  prdiibited  degrees,  and  the  power  of  the  legislature,  by 
letvoactive  enactments,  to  restore  an  inheritable  quality  to 
penons  otherwise  incapable  of  taking.  For  the  first  time 
since  its  passage,  as  £»  as  the  records  of  this  court  inform  us, 
the  interpretatioi  of  the  act  of  February,  1777,  chapter  12,  en- 
titled ''An  act  concerning  marriages,''  is  brought  in  question. 
The  coonsd,  with  an  ability  and  earnestness  worthy  of  the 
nuignitude  of  the  subject,  have  exhausted  the  resources  of 
research  and  argument  to  illustrate  their  yiews,  and  contrib* 
vted  much  to  enable  us  to  arrive  at  satisfiactcry  conclusions. 
The  leading  propositions  discussed  were: — 

1.  Was  the  marriage  between  Robert  and  liartha  Harrisea 
absolutely  void,  or  only  yoidable? 

2.  If  aToidable,  did  the  act  of  I860)  chapter  271,  cure  the  in- 
espaoity  of  tiie  contracting  parties,  and  impart  to  the  issue  of 
tiie  marriage  the  fteoUy  of  taking  as  distributees  and  heirs  at 

hMT? 

In  the  first  propceitaen  is  included  the  minor  one,  whether 
flie  marriage^  being  celebrated  in  the  District  of  Columbia, 
was  within  the  operation  of  the  first  section  of  the  act  The 
seetjcps  important  to  the  oonsideration  of  this  case  are  as 
ftiUowac— 
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'^An  act  oonceming  marriages. 

'M .  If  any  person  within  this  state  shall  hereafter  marry 
with  any  person  related  within  any  of  the  degrees  of  kindred 
or  affinity  expressed  in  the  following  table,  such  marriage 
shall  be  void. 

*'  2.  That  if  any  person  shall  hereafter  marry  with  any  per- 
son related  within  the  three  degrees  of  lineal  direct  consaox 
guinity,  or  within  the  first  degree  of  collateral  consanguinity, 
each  of  the  parties  on  oonyiction  thereof  in  the  general  coort 
shall  forfeit  and  pay  £600,  or  be  banished  this  state  forever; 
and  if  any  person  shall  hereafter  marry  with  any  person 
related  within  any  other  of  the  degrees  of  kindred,  or  within 
any  of  the  degrees  of  affinity,  each  shall  forfeit  £200." 

'*  6.  If  any  person  shall  go  out  of  this  state  and  there  marry 
with  any  person  belonging  to  this  state,  contrary  to  this  act| 
each  of  said  parties  shall  be  liable  to  the  same  punishment 
or  penalty  as  if  the  offense  had  been  committed  within  this 
state." 

''  14.  That  the  chancellor  shall  and  may  hear  and  determine 
all  claims  for  alimony,  in  as  fuU  and  ample  manner  as  sadh 
causes  could  be  heard  by  the  laws  of  England  in  the  ecclesi- 
astical courts  there. 

"  15.  That  the  general  court  may  inquire  into,  hear,  and 
determine,  either  on  indictment,  or  petition  of  either  of  the 
parties,  the  validity  of  any  marriage,  and  may  declare  anj 
marriage  contrary  to  the  table  in  this  act,  or  any  second  mar- 
riage, the  first  subsisting,  null  and  void;  and  on  appeal,  the 
depositions  and  evidence  given  in  the  cause  shall  be  trans- 
mitted with  the  record  to  the  court  of  appeals,  and  thereupon 
such  cause  shall  be  heard,  determined,  and  adjudged  de  novo.*^ 

The  sections  not  quoted  relate  to  the  celebration  of  marriages, 
the  persons  by  whom  celebrated,  and  the  places,  churches,  or 
chapels  where  celebrated,  and  the  banns  and  licenses,  and 
penalties  for  violating  the  same. 

1st  Point.  The  canon  and  civil  law  regulating  marriages 
was  a  part  of  the  common  law,  administered  by  ecclesiaatioal 
and  civil  tribunals  in  England,  and  transplanted  to  the  colo- 
nies by  our  ancestors,  without  introducing  corresponding 
courts  to  enforce  them.  In  the  first  year  of  the  organisation 
of  the  state  government,  1777,  c.  12,  the  general  assembly 
passed  the  act  entitled  "An  act  concerning  marriages."  This 
act  was  declaratory  of  the  canon  as  a  part  of  the  commoii 
law,  prohibiting  marriages  between  persons  related  in  raoh 
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degrees  of  oonBangiiinity  and  affinity  as  previously  preyented 
iheir  lawfully  joining  in  matrimony.  The  disabilities  enume- 
rated are  all  eanonical  disabilities,  and  not  those  known  to  the 
law  as  oivil  disabilities.  Canonical  disabilities  were  such  as 
rendered  the  marriage  voidable,  and  not  void.  They  require 
the  judgment  of  an  ecclesiastical  court,  during  the  lives  of  the 
parties,  to  make  them  effective  as  causes  of  a  divorce.  On 
the  other  hand,  civil  disabilities,  such  as  arose  pro  defectu  con^ 
eenmiSf  for  want  of  a  capacity  to  contract,  or  physical  infirmity, 
ipso  facto  avoided  the  marriage  without  the  action  of  the 
courts.  When  the  legislature  declared  by  statute  that  persons 
laboring  under  canonical  disabilities  should  not  marry  under 
certain  penalties,  but  such  marriages  should  be  void,  and  gave 
jurisdiction  to  the  general  court  to  hear  and  determine  upon 
such  marriages,  it  is  to  be  supposed  they  designed  to  put  per- 
sons  laboring  under  such  disabilities  in  tiie  same  position  tiiey 
were  at  common  law;  viz.,  they  should  be  void,  when  estab« 
lished  by  the  judgment  of  a  court,  in  the  life  of  the  parties 
to  the  marriage,  not  to  confound  canonical  and  civil  disabili- 
ties,  and  destroy  the  distinction  between  them.  Ecclesiastical 
judgments  were  pronounced  pro  saUite  animsSj  to  vindicate  the 
divine  law,  not  to  assert  the  rights  of  property,  and  therefore 
were  limited  to  the  lives  of  the  parties.  The  illicit  union 
being  dissolved  by  death,  no  subsequent  proceedings  could 
afterwards  affect  the  rights  of  the  issue.  If  it  was  the  pur* 
pose  of  the  act  of  1777  to  convert  canonical  disabilities  into 
civil  disabilities,  and  make  such  marriages  null  and  void  ab- 
solutely, the  provisions  of  section  15  were  superfluous  and 
useless.  All  the  objects  which  the  law  would  accomplish  con- 
sistentiy  with  equity  and  justice  are  obtained  by  interpreting 
these  sections  collectively,  in  consonance  with  the  effect  of  such 
disabilities,  when  established  by  their  proper  tribunals;  and 
consequences  degrading  to  society  and  unjust  to  innocent 
persons  are  avoided  by  this  construction.  The  legislature,  by 
the  acts  of  1785,  c.  85,  and  1790,  c.  20,  ratified  and  confirmed 
retrospectively  the  marriages  which  the  act  of  1777,  c.  12,  had 
declared  void,  and  this,  as  was  urged  -in  argument,  without 
any  reservation  of  vested  rights.  These  acts,  being  in  pari 
materiay  are  to  be  construed  together  as  parts  of  one  system. 
The  dicrfcinction  between  void  and  voidable  was  not  unknown 
to  the  legislators  of  that  day.  Such  enactments  would  not 
have  been  made,  if  their  provisions  were  deemed  nugatoiy. 
Contemporaneous  legislation  is  the  best  standard  of  the  mean- 
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Ing  of  Iftws.  When  a  marriage  is  declared  to  be  ^d,  it  does 
not  necessarily  mean  void  ab  iniUo.  Reason  and  jnstioe  would 
imply  it  was  void  from  the  time  its  nullity  should  be  pio- 
noonoed  by  a  court  of  competent  jurisdiction,  not  that  it 
should  be  so  construed  whenever  brought  mcidentallj  in  ques- 
tion. Thisyiew  of  the  subject  is  confirmed^  in  our  opinion,  by 
the  course  of  legislation  in  England.  There,  the  legal  Talidi^ 
of  marriages  previous  to  the  first  marriage  act  (26  Qeo.  IL, 
e.  88)  depended  upon  the  doctrine  of  the  ecoleeiastioal  ooorto: 
Bhelford  on  Marriage  and  Divoroe,  c.  2,  p.  26. 

The  intention  of  the  statutes  of  26  Hen.  VIIL,  c.  22^  28, 
Hen.  VUL,  c.  7,  82,  Hen.  VIIL,  c.  88,  was  to  restore  the  Le- 
vitical  computation,  and  prevent  the  impeaching  of  marriages 
for  consanguinity  or  affinity,  without  the  Levitical  degrees: 
Bhelford  on  Marriage  and  Divorce,  162, 166.  The  statute  26 
Geo.  II.,  c.  88,  called  the  marriage  act,  was  finrnded  on  the  great 
mischicA  and  inconveniences  which  had  arisen  from  clandes- 
tine marriages,  and  to  prevent  them  in  future;  henoe  ttiis  act 
prescribed  the  place  and  modes  of  solemnizing  marriages  in 
England;  all  marriages  solemnised  after  the  26th  of  Mardi, 
1764,  without  publication  of  banns  or  license  of  marriage, 
were  made  null  and  void  to  all  intents  and  purposes  whatso- 
ever: Bhelford  on  Marriage  and  Divorce,  c.  2,  p.  80. 

The  statute  of  6  &  6  Wm.  IV.,  c  64,  recites,  that  all  mar- 
riages between  persons  within  the  prohibited  degrees  axe  void* 
able  only  by  sentence  of  the  ecclesiastical  court,  pronounoed 
during  the  lifetime  of  tiie  parties  thereto;  and  it  is  unreaaon* 
able  that  the  state  and  condition  of  the  children  of  macriagea 
between  persons  within  the  prohibited  degrees  of  afBnity  should 
remain  unsettled  during  so  long  a  period,  and  it  is  fitting  that 
all  marriages  which  may  hereafter  be  celebrated  between  per- 
sons within  the  jkrohibited  degrees  of  consanguinity  or  affinity 
be  ip9o  faeto  void,  and  not  merely  voidable;  Bhelford  on  Mar- 
riage and  Divorce,  o.  8,  p.  166.  It  therefore  enacts  that  all 
marriages  thereafter  cdebrated  between  persons  within  the 
prohibited  degrees  shall  be  absolutely  null  and  void  to  all  in- 
tents and  purposes  whatsoever.  The  provisionB  of  this  statute 
are  in  marked  contrast  with  the  act  of  1777.  It  recites  the 
indissoluble  character  of  marriages  for  canonical  disahilities 
in  ecclesiastical  courts,  except  by  sentence  pronounoed  during 
the  lifetime  of  the  parties  thereto.  The  inconvenienoe  and 
unreasonableness  of  suspending  the  state  and  condition  of  the 
duldren  of  marriages  between  persons  within  the  prohibited 


Dee.  1868.]  Habbison  v.  Stats.  663 

degrees  of  affinity,  during  bo  long  a  period,  and  to  cure  this 
evil,  and  prevent  all  marriages  in  future  between  persons 
within  the  prohibited  degrees,  in  emphatic  language,  declares 
such  marriages  shall  be  absolutely  null  and  void  to  all  in- 
tents and  purposes  whatever,  not  voidable.  The  British  stat- 
ute shows  an  intelligent,  deliberate  purpose  to  destroy  the 
distinction  between  canonical  and  civil  disabilities  to  this  ex- 
tent. 

The  Maryland  act  indicates  no  such  purpose.  No  ecclesi- 
astical court  existed  here;  and  instead  of  destroying,  it  erected 
a  jurisdiction  with  power  upon  petition  of  either  of  the  parties, 
or  on  indictment,  to  inquire  into,  hear,  and  determine  the  va- 
lidity of  any  marriage,  and  to  declare  any  marriage  contrary 
to  the  act  null  and  void.  It  cannot  escape  observation,  that 
if  the  act  of  1777,  c.  12,  makes  all  such  marriages  void,  the 
omsequence  is,  the  issue  of  all  such  marriages  is  bastardized, 
and  the  saving  of  the  rights  of  children  and  widows,  under  the 
distinction  between  voidable  and  void  marriages,  which  the 
canon  law  protected,  unless  the  marriage  was  dissolved  during 
the  j<nnt  lives  of  the  parties,  is  lost  Such  a  construction  is  so 
pregnant  with  serious  consequences  as  not  to  be  adopted  with- 
out the  most  cogent  and  conclusive  authority.  The  chief  mis- 
chief to  be  corrected  was  the  intermarriage  of  persons  within 
the  prohibited  degrees.  There  were  no  courts  in  existence  to 
take  cognisance  of  such  oflTenses.  A  new  government  was  just 
being  organized,  and  our  connection  with  the  mother  country 
dissolved.  We  had  just  declared  ^'that  the  inhabitants  of 
Maryland  are  entitled  to  the  common  law  of  England,  and  the 
benefit  of  such  English  statutes  as  existed  on  the  4th  of  July, 
1776,  and  which,  by  experience,  had  been  found  applicable." 
The  marriage  acts  were  not  among  these.  It  was  therefore 
necessary  to  re-enact  the  canon  law  as  part  of  the  common 
law,  not  with  the  design  to  increase  the  penalties  of  their  vio- 
lation, nor  to  punish  the  innocent  for  tiie  guilty,  nor  to  dis- 
solve marriages  after  the  death  of  the  parties,  but  to  create  a 
forum  where  the  canonical  disabilities  could  be  enforced  dur- 
ing the  lives  of  the  parties,  and  with  tender  regard  to  the  con- 
dition of  the  unfortunate  issue. 

''  It  is  not  to  be  presumed  that  the  legislature  intended  to 
make  any  innovation  upon  the  common  law,  further  than  the 
case  absolutely  required.  The  law  rather  infers  that  the  act 
did  not  intend  to  make  any  alteration  other  than  what  is  speci- 
fied, and  besides  what  has  been  plainly  pronounced;  for  if  the 
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Parliament  had  had  that  design,  it  is  natnraUy  said  thej 
would  have  expressed  it.  ...  . 

'^  By  the  statute  d$  donis^  it  was  enacted  that  a  fine  levied 
of  entailed  lands  ipso  jure  tit  naUus^  yet  the  construction  was 
that  such  fine  should  not  be  a  nullity,  but  only  a  discontino- 
anoe  ":  Dwarris  on  Statutes,  695.  ^'  When  a  statute  alters  the 
oommon  law,  the  meaning  shall  not  be  strained  beyond  the 
words,  except  in  cases  of  public  utility,  when  the  end  of 
the  act  appears  to  be  larger  than  the  enacting  words  ":  Id. 

The  act  of  1777,  c.  12,  being  i>enal  in  its  character,  must  bo 
taken  strictly  '^  in  the  point  of  defining  and  setting  down  the 
fact  and  the  punishment.''  The  statute  6  Elix.,  c.  4,  sec.  41, 
says  ^*  all  indentures  of  apprenticeship,  made  otherwise  than  ia 
by  that  act  directed,  shall  be  clearly  void  in  law  to  all  intents 
and  purposes  whatsoever."  Chief  Justice  Mansfield  observed: 
^^  The  words  of  the  forty-first  section  certainly  at  first  startlo 
one.  Yet  there  have  been  many  cases  cited  whidi  say  that 
indentures  which  do  not  conform  to  the  act  shall  be  only  void- 
able, and  not  void.  If  the  word  '  voidable '  were  applied  to 
adults,  it  would  be  extremely  strange;  with  respect  to  infiEmta, 
if  appUed  to  them,  one  can  understand  it.  In  all  those  cases 
the  question  arose  with  respect  to  the  rights  of  infant  appren- 
iices;  but  there  has  been  no  case  cited  when  the  doctrine  that 
the  contract  is  voidable,  not  vend,  is  applied  to  the  case  of  a 
master,  and  it  would  be  very  wonderful  if  there  were."  The 
acts  of  the  infants  under  the  act  of  Elizabeth  are  inoompar- 
ably  less  important  than  those  of  the  issue  under  the  mar- 
riage act;  and  if  words  of  stronger  import  were  relaxed  to 
shield  and  preserve  the  former,  words  of  less  force  may  bo 
restricted  by  the  general  provisions  of  the  act,  and  those  in 
pari  materia  to  save  the  latter  from  disseisin  and  bastardy. 

*^  There  is  in  our  books  great  looseness  and  no  little  oon- 
fosion  in  the  use  of  the  terms  ^  void'  and  *  voidable,'  growing 
perhaps  in  some  degree  out  of  the  imperfection  of  language. 
There  are  at  least  four  kinds  of  defects  which  are  included 
under  these  expressions,  while  we  have  but  those  two  terms  to 
express  them  all ":  2  Kent's  Com.  234;  7  Bao.  Abr.  64,  tit  Void 
and  Voidable. 

"  1  •  Proceedings  may  be  wholly  void,  without  force  or  eflPeet 
as  to  all  persons  and  for  all  purposes,  and  incapable  of  being 
or  being  made  otherwise;  2.  Things  may  be  void  as  to  some 
person  and  for  some  purposes,  and  as  to  them  incapable  of 
being  otherwise,  which  are  yet  valid  as  to  other  persons,  and 
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effectual  for  other  pnrpoBes;  8.  Things  may  be  void  as  to  all 
persons  and  for  all  purposes,  or  as  to  some  persons  and  for 
some  purposes,  though  not  so  as  to  others,  until  they  are  eon- 
finned;  but  though  said  to  be  void,  they  are  not  so  in  the 
broadest  sense  of  that  term,  because  they  have  a  capacity  of 
being  confirmed,  atid  after  such  confirmation  they  are  bind* 
ing.  For  this  kind  of  defect,  our  language  affords  no  distmct* 
ive  term.  They  are  strictly  neither  Toid,  that  is,  mere  nulli- 
ties, nor  voidable,  becaube  they  do  not  require  to  be  aroided; 
but  until  confirmed,  they  are  without  validity.  They  are 
usually  spoken  of  as  void,  and  as  usage  is  the  only  law  of  lan- 
guage, they  are  so  called  correctly.  It  is  therefore  always  to 
be  considered  an  open  question,  to  be  decided  by  the  con- 
nection and  otherwise,  whether  the  term  *  void '  is  used  in  a 
given  instance  in  one  or  the  other  of  these,  in  some  respects 
dissimilar,  senses":  State  v.  Richmond^  26  N.  H.  288. 

By  the  26  Geo.  IL,  c.  88,  sec.  8,  all  marriages  solemnised 
contrary  to  that  act "  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever."  ^  In  the  case  of  Crornpton  v.  Bearcroft^ 
Bui.  N.  P.  118,  dted  in  Bac.  Abr.  459,  note  a  (December  1, 
1768),  the  appellant  and  respondent,  both  being  English  sub- 
jects, and  the  appellant  under  age,  ran  away  without  the  con- 
sent of  her  guardian,  and  were  married  in  Scotland,  and  in  a 
suit  brought  in  the  spiritual  court  to  annul  the  marriage,  it 
was  holden  that  the  marriage  was  good."  The  annotator  ol 
Bac.  Abr.  adds:  **  If  Oretna  Green  marriages  were  invalid  ac- 
cording to  Bngllsh  law,  and  dependent  for  validity  solely  on 
the  Scotch  law,  there  would  seem  to  be  ground  to  doubt  the 
soundness  of  the  decisions  holding  them  valid;  for  it  is  appre- 
hended that  when  parties  merely  pass  into  Scotland  to  make 
the  contract  of  marriage,  and  immediately  return  to  England, 
the  law  of  England  properly  governs  the  contract,  according  to 
Lord  Mansfield's  observations  in  RobiMon  v.  Blandf  2  Burr. 
1097,  and  according  to  the  principle  laid  down  by  Huber,  De 
Confl.  Legum,"  etc.:  6  Bac.  Abr.  469,  note  a. 

When  it  is  considered  that  the  table  of  prohibited  degrees, 
adopted  by  the  marriage  act,  embraced  both  lineal  and  col- 
lateral relations,  those  by  consanguinity  as  well  as  afilnity, 
and  pronounced  them  alike  void,  without  regard  to  the  degree 
of  consanguinity  or  afilnity,  it  is  impossible  to  presume  that 
the  word  **void"  was  used  in  its  most  absolute  and  unre- 
stricted sense.  The  fourteenth  section  recognizes  the  exist- 
eooe  of  the  ecclesiastical  courts  in  England,  and  confers  upon 
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the  chanoellor,  in  all  oauaefl  for  alinumy,  power  to  hear  and 
determine  in  as  ample  a  manner  as  such  canaea  could  be 
heard  in  the  eecleeiastical  conrts  there.  Is  it  a  forced  con- 
stmction  to  say  that  when  in  the  fifteenth  section  it  anthorixes 
the  general  court  to  inquire  intoi  hear,  and  determine  either 
on  indictment  or  petition  of  either  of  the  parties,  the  yaUdity 
of  any  marriage,  and  dedaro  any  marriage  contrary  to  the 
table  null  and  Toid,  it  was  intended  that  the  same  rules  which 
prevailed  in  the  ecclesiastical  courts  in  such  cases  should  pre- 
vail in  the  general  court,  and  until  such  decree  or  judgment 
of  the  general  court,  the  maixiage  should  not  be  void,  t>ut  void- 
able? 

The  act  evidentiy  imports  there  should  be  action  in  the 
lijEetime  of  the  parties,  and  lequires,  upon  appeal,  that  ^'the 
depositions  and  evidence  given  in  the  cause  shall  be  tnuuh 
mitted  with  the  record  to  the  court  of  appeals^  and  thereupon 
such  cause  shall  be  heard  and  adjudged  de  novo.  Why  so 
much  care  for  the  living,  if  after  death  the  innocent  issue, 
when  all  evidence  has  been  lost,  may  be  pronounoed  illegiti- 
mate^  and  deprived  of  their  patrimony.  It  is  not  for  hxunao 
tribunals  to  visit  the  sins  of  the  parents  upon  the  children. 
We  hold,  therefore,  that  the  word  ^' void"  is  to  be  understood 
void  upon  judgment  or  decree,  for  that  jNupose  found  or 
passed,  and  not  ipso  facto  void. 

2d  Point  A  series  of  decisions  oi  this  oourt  upon  the  con- 
stitutionality  of  laws  enacted  by  the  general  assembly  hm 
established  these  principles  of  construction.  A  legisUtive  act 
should  not  be  pnmounoed  unconstitutional  or  invalid  in  a 
doubtful  case,  where  the  doubt  is  bona  fide  and  well  ftonded. 
It  is  the  ezeroise  of  a  judicial  power  of  a  grave  and  delicate 
natnre  which  can  only  be  warranted  in  a  clear  case:  BegmiiU 
of  UfiMfonUy  y.  WUUamB,  9  Oill  &  J.  883  [81  Am,  Dec.  72]; 
Doyle  V.  OommienoMnf  12  Id.  484;  Conmieeumen  of  F^MiA 
Sehoole  of  A.  Co.  v.  CowUy  Comnmeioners^  20  Md.  44B. 

^^A  power  exercised  by  the  general  assembly  from  the  adop- 
tion of  the  constitution  to  the  present  time  ought  to  be  deemed 
almost  conclusive  evidence  of  its  ponnosnian  by  that  body*** 
A  oontemporaneous  construction  of  the  oonstitution  of  such 
duration,  continually  practiced  under,  and  through  which 
many  rights  have  been  acquired,  ought  not  to  be  shaken  but 
upon  the  ground  of  manifest  error  and  cogent  neoessity:  SuOe 
V.  Jfayhw,  2  Gill,  487. 

The  aot  of  1800^  o.  271,  enacts,  '' that  all  maniagsf 
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tofare  made  and  celebrated  in  or  ont  of  this  stated  by  and  be- 
tween persona  related  within  the  following  degrees  of  afl^itjr, 
to  wit,  a  man  and  his  niece,  or  a  woman  and  her  nephew,  be 
and  the  same  are  hereby  confirmed  and  made  Talid,  to  eyery 
intent  and  purpose,  ttom  the  time  of  the  celebration  of  sacfa 
marriages  respectivdy;  and  eveiy  snch  manaage  shall  be  held 
and  taken  by  all  courts  of  this  state  to  be  good  and  snfficient 
in  law,  to  all  intents  and  purposes;  and  this  seetion  diall  be 
in  fivoe  from  the  day  of  its  passage.''  This  act  is  said  to  be 
retroaotlTe  in  its  e£RM^  transcending  the  limits  of  legislative 
power,  prescribed  by  the  natore  of  society  and  of  goyemment, 
and  nnoonstitational  becanse  it  destroys  vested  rights;  far 
which  various  anthorities  are  dted.  It  is  impossible  to  recoo- 
die  aU  the  acQndged  cases  on  this  snlfiect  Oor  province  is 
to  asoertain  aaid  announce  the  law  of  this  state,  following,  as 
dosety  as  posslbla,  the  prindples  and  precedents  established 
by  oor  own  courts.  There  is  no  danse  in  oor  constitation 
inhibiting  retroactive  laws  in  dvil  cases.  The  prohibition  of 
mpati  faeio  laws  applies  only  to  criminal  cases.  ^^There  are 
many  laws  of  a  retrospective  diaracter,  winch  may  be  passed 
eonstitntionally,  by  state  legislatores,  however  unjust,  qppres- 
dve^  or  impditic  they  may  be":  2  Story's  Const.  Law,  sec. 
1888,  and  note  1,  and  authorities  there  dted.  Although  retio- 
speetive  laws  axe  said  to  be  generally  uzgust,  we  do  not  con- 
cur in  thdr  indiscriminate  condemnation.  A  large  dassof 
Aese  laws  are  eminently  wise,  conservative,  and  necessary, 
■or  are  they,  because  retrospective,  essentially  judidaL  The 
acts  of  1786^  c  86,  and  1790,  c.  20,  repealing  certain  dauses 
of  the  act  of  1777,  c  12,  ptohibiting  marriages  between  cer- 
tain degrees  of  affinity  and  consanguinity,  confirmed  to  all 
intents  and  purposes  the  marriages  whidi  had  in  the  mean 
time  been  made  contrary  to  the  act  repealed.  The  act  of 
1860,  a  271,  after  a  lapse  of  seventy  years  is  a  legidativ^  ^- 
etdse  of  the  same  healing  power.  Whether  the  dirjects  of  its 
exerdse  in  the  last  instsnce  were  as  meritorious  as  those  of  the 
first,  is  not  the  part  of  judicial  duty  to  detennineu  The  sub- 
ject-matter and  the  power  were  the  same.  If  the  fHmer  were 
oonstitntional  enactments,  the  latter  must  necessarily  be  so. 
Marriage,  the  subject  of  these  acts  of  legislation,  alHioui^  it 
has  been  tersdy  called  the  mother,  not  the  child,  of  society,  is 
mdded  by  mnnidpal  law.  '^It  is  a  contract  of  a  p^w-Hy 
nature,  aiul  difhiing  in  some  respects  firom  aU  other  contoaols, 
so  ihat  the  ndss  of  law  which  are  applicable  in  expounding 
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and  en&rdng  other  contractB  may  not  apply  to  this.  It  dif- 
tens  fix>m  other  contracts  in  this,  that  the  rights,  obligations^ 
or  duties  arising  £ix>m  it  are  not  left  entirely  to  be  regulated 
by  the  agreements  of  parties,  but  are,  to  a  certain  extent, 
matters  of  municipal  regulation,  over  whiob  the  parties  have 
no  control  by  any  declaration  of  their  wilL  They  are  regu« 
lated  in  many  important  particulars  by  the  laws  of  every 
civilised  country,  and  such  laws  must  be  considered  as  form* 
ing  a  most  essential  part  of  the  public  laws  of  the  country": 
Shelford  on  Marriage  and  Divorce,  17.  These  laws,  like  those 
of  divorce,  must  be  viewed  ''  as  regular  exertions  of  legislative 
power,"  emanating  from  the  general  assembly  from  the  earli- 
esttimes:  Cran0V.ir«9ftnnt8,  IGilldk J.474[19AnLDeo.237]; 
Wright  V.  Wright^  2  Md.  448  [66  Am.  Dec.  723]. 

The  right  to  confirm  is  the  necessary  corollary  of  a  power  ta 
dissolve  marriage  by  divorce.  The  consequence  of  which  is, 
incidentally,  authority  to  determine  the  gtatw  of  the  issue  of 
the  marriage.  In  this  state,  the  legislature  has  exendsed  fixr 
three  fourths  of  a  century  the  most  plenary  power  over  the 
marriage  contract.  It  cannot  be  predicated  of  such  legiah^ 
tion,  because  it  incidentally  affects  the  rights  of  property,  that 
it  conflicts  with  indefeasible  or  vested  rights.  Heirship  and 
succession  are  incidents  of  marriage,  and  follow  its  regulation. 
Where  the  parties  contracting  marriage  labor  under  legal  die* 
abilities,  the  contract  is  liable  to  be  dissolved  by  the  courts,  or 
affirmed  by  the  legislature.  All  standing  in  any  decree  of  le* 
lationship  are  subject  to  be  affected  by  anything  which  oper* 
ates  on  those  they  are  related  to.  Their  rights  are  inchoate^ 
not  vested.  The  exercise  of  similar  powers  by  the  general 
assembly  fiir  various  purposes,  affecting  incidentaUy  the  righta 
of  others  retroactively,  is  shown  by  the  cases  cited  by  the  ap- 
pellant's counsel,  up  to  a  very  recent  date:  See  Lawrence  r. 
Heister^  8  Har.  &  J.  871;  Dulany  v.  Tilghman,  6  Qill  A  J.  461. 
From  Crane  v.  Meginnia,  1  Id.  474  [19  Am.  Dec.  237],  in  1829, 
to  Wright  Y.Wright,  2  Md.  448  [56  Am.  Dec.  723],  in  1852,  the 
action  of  the  legislature  in  matters  of  divorce  was  judicially 
recognized  as  a  regular  exercise  of  legislative  power,  notwith* 
standing  the  act  of  1841,  c.  262,  had  in  the  mean  time 
invested  the  chancellor  or  any  county  court  of  this  state  as  a> 
court  of  equity,  with  jurisdiction  of  aU  applications  for  divoroet 
a  vinculo  matrimowU.  The  act  to  divorce  Jane  B.  Wright  from 
her  husband,  Samuel  J.  Wright,  was  passed  without  notice  ta 
him  of  the  proceedings,  and  divested  him  of  his  marital  rights 
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in  the  mkfs  land.  AnalogxniB  oases  to  those  aheady  cited  are 
the  speoial  aots  of  assembly  conferring  the  rights  of  appeal  in 
pending  oases,  which  have  been  recognized  in  yarious  inetancesy 
from  Davi9  v.  Oalwrt^  5  Oill  ft  J.  269  [26  Am.  Dec.  282],  in 
1881,  to  StaU  Y.  Nofihem  Central  R.  B.  Co.,  17  Ml.  8,  in 
1861.  If  it  were  necessary,  nmnerons  instances  in  our  sister 
states  might  be  added  to  the  catalogue,  establishing  the  posi- 
tion that  such  l^islation  is  neither  eztraordinaiy,  nnoonstita* 
tionali  nor  unjust;  but  consenrative,  essential,  and  salutary, 
being  the  only  adequate  means  of  healing  or  preventing  in* 
evitable  wrongs,  public  and  private. 

The  SegenU  of  UnivenUy  v.  WUUam$^  9  Qill  &  J.  865  [81 
Am.  Dec.  72],  rdied  on  by  the  appellees  to  sustain  their  posi« 
tion  that  the  act  of  1860  was  opposed  to  the  fimdamental  prin* 
dples  of  right  and  justice  inherent  in  the  nature  and  spirit  of 
the  social  comi>act,  bears  no  analc^  to  the  present  in  any  of 
its  features.  That  was  an  attempt  to  abolish  a  private  corpo* 
ration,  and  invest  another  with  all  the  franchises  and  property 
of  the  corporation  to  be  abolished.  It  was  a  legislative  ouster 
affecting  that  particular  body,  in  the  nature  of  a  sentence 
rathfir  than  a  law.  No  charter  is  violated  by  the  act  in  ques- 
tion in  this  case;  it  does  not  exhaust  itself  upon  any  particular 
persons,  nor  are  the  ftmdamental  principles  of  ri^t  and  jus- 
tice impaired.  The  confirmation  of  defective  deeds,  imperfect 
contracts,  or  of  marriages  contrary  to  the  jxrovisions  of  pre- 
existing laws,  was  not  in  that  or  any  of  the  cases  cited  herein 
denied  to  be  within  the  constitutional  power  of  the  general 
assembly;  but  the  exertion  of  the  power  in  the  particular 
ease  was  adjudged  unconstitutional  for  the  reasons  assigned. 
It  is  enough  to  distinguish  this  from  the  cases  cited  by  the 
ajqpellee,  that  this  act  confirms  and  does  not  infringe,  ratifies 
but  does  not  divest,  quiets  the  possession  and  assures  the  title 
of  children  bom  in  wedlock,  by  giving  it  the  sanction  of  law, — 
Hmts  e9t  quern  nuptiss  demanetrant. 

It  follows  from  the  preceding  views  that  the  prayer  granted 
by  the  court  below,  asstuning  that  the  marriage  between  Rob- 
ert and  Martha  Harrison  was  void  ab  inUioy  and  not  made 
valid  by  the  act  of  1860,  c.  271,  was,  in  our  judgment,  improp- 
erly granted,  and  the  judgment  below  must  be  reversed.  This 
conclusion  being  decisive  of  the  action,  it  is  unnecessary  to 
discuss  the  minor  pdnts  mooted  in  the  argument  of  the  cause. 

Judgment  reversed. 

Babtql,  J.,  dissented. 
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PbttimgHiL  v.  Pobiihb. 

ni  BacBHT  IhoKD  ab  B  v  uijuwm  mem  Bcrti  Famms  aim  Dmmm,  — 
Ahhon^  both  gmntor  and  gnatae  in  noank  dead  aie  dead.  Hi  ndtali 
M  to  ounMnhip  and  boQiidariaa  of  land  adjofaiiig  tha*  wbkh  ia  oonToyad 
tiMnin  ara  not  admiaaiWe  in  aridanoa  agaiaat  ona  who  haa  anhaaqiiantiy 
baaoma  the  owner  of  tha  graatad  prwniaaa,  and  who  daima  n  right  of  wi^ 
«!vav  tha  adjohung  land,  aa  appnrtanant  to  ofthar  land  hold  hj  hfan  nndar 
a  prior  daad  from  tha  aama  grantor. 

QiMiiuH  LrroLTXva  DmBMiNiaEiaii  or  Faoxs  zr  Duniva  is  PnovB&i 
Lnn  10  JuBT,  and  no  aauMftion  will  lia  to  tha  rafnaal  ol  n  Jndga  ta  nla 
npoB  H  aa  a  matiar  of  law. 

Wat  om  Omni  Lavb  or  Qnixraa  nr  Dskd  mat  Piai  am  Arms^ 
xiar  TO  Laiix>  Qbavxbd^  anran  tiiooi^  thara  be  no  "inaopanhla  phjaloal 
"  topraraat  aooaaa  1^  another  way,  if  aaeh  other  way  oannot  be 
'  withoat  naraaaonahla  labor  and  ezpanaa."  And  a  Jnry  in  detar* 
ndaing  thia  qneatkn  may  oonaidiir  the  oonpanthre  ^ne  of  the  land  and 
the  probable  ooat  of  anoh  a  way. 

XiBiia  ''NnaBBABT"  avd  "UHBXAsairAXLa  Laiok  abb  Smm"  0b- 
iiHBD.    In  datannitting  neoaaaity  for  waya  to  paaa  with  land,  the  word 
"necaaaiiy  "  doaa  not  mean  abaolate  phydoal  neoaaiity;  and  "  nnraaawi 
able  labor  and  ezpenaa"  maana  ezoaaatTe  and  diaproporilonata  to  tha 
▼alne  of  the  property  pnrchaaad, 

ToBT  to  lecoTer  damages  for  the  obstraction  of  a  way  hj 
ereotiiig  a  fence  across  it  The  action  was  originally  brought 
by  Moses  Pettingill,  and  after  his  death  was  prosecuted  by  the 
plaintiff  as  his  administratrix.  The  deed  from  Warren  Por- 
ter to  Moses  Welch,  mentioned  in  the  opinion,  was  dated  De- 
cember 8,  1846.  Plaintiff  with  this  deed  also  offered  in 
eridsnee  a  iobeeqiMiit  deed  of  the  land  fimn  Wehdi  to  Moses 
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Portery  and  of  the  administrator  of  Porter  to  her  intestate. 
Neither  of  these  deeds  contained  any  express  grant  of  the  way; 
but  conyeyed  the  land,  with  all  the  privileges  and  appurte- 
nances thereto  belonging.  The  subsequent  deed  from  Warren 
Porter  to  Moses  Welch,  offered  by  the  defendants,  and  men- 
tioned  in  the  opinion,  was  dated  June  14, 1848.  It  conveyed 
a  small  lot  of  land,  and  described  the  lot  over  which  the  way 
was  alleged  to  exist  as  land  of  the  grantor.  The  land  con- 
veyed by  this  deed  was  subsequently  conveyed  to  the  plain- 
tiff's intestate.  This  deed  was  excluded,  although  it  was 
shown  that  the  grantor  and  grantee  named  therein  were  both 
dead.  It  appeared  that  the  estate  conveyed  by  Warren  Porter 
to  Moses  Welch,  described  in  the  deed  put  in  by  the  plaintiff, 
was  part  of  a  larger  estate,  which  said  Warren  Porter  took  by 
devise  from  his  late  father,  Zerubbabel  Porter;  that  fit>m  a 
period  before  the  commencement  of  the  present  century  to  the 
time  of  Warren  Porter's  last-described  deed,  Warren  Porter  or 
his  father  owned  all  this  larger  estate;  thai  a  small  lot,  which 
adjoined,  or  was  carved  out  of  this  larger  one,  was  conveyed 
by  Zerubbabel  Porter  in  his  lifetime,  through  a  third  person, 
to  Mary  Porter,  his  wife;  and  that  she  died  intestate  in  the 
lifetime  of  her  husband,  whose  death  occurred  in  1845,  leaving 
said  Warren  Porter  and  Elias  E.  Porter  as  her  heirs  at  law. 
Adjoining  the  smaller  and  larger  estates  was  a  triangular  piece 
of  land,  claimed  by  the  defendants  to  fall  partly  within  the 
larger  and  partly  within  the  smaller  lot,  and  to  have  been  origi- 
nally a  part  of  the  highway.  The  plaintiff's  deed  included 
part  of  it,  and  the  fence  complained  of  was  erected  upon  the 
boundary  line.  The  record  of  the  court  of  sessions  showed 
that  if  this  constituted  a  part  of  the  highway,  it  was  discon- 
tinued in  1807.  Evidence  was  introduced,  but  not  of  any  wit- 
ness who  remembered  of  the  use  of  the  alleged  way  over  this 
triangular  piece  of  land,  or  as  far  back  as  the  discontinuance 
of  the  highway,  or  further  back  than  the  time  when  Zerubbabel 
Porter  owned  both  the  large  and  small  lots.  The  triangular 
piece  of  land  appeared  to  have  lain  open  from  time  out  of 
mind,  and  no  evidence  as  to  the  ownership  was  offered  except 
what  appeared  from  the  title  to  the  adjoining  lots  and  the  dis- 
continuance of  the  highway;  but  the  ownership  was  in  dispute, 
and  it  was  also  in  dispute  whether  the  same  was  ever  a  part 
of  the  highway,  and  discontinued,  as  stated  above.  The  na- 
ture of  the  material  instructions  objected  to  and  given  appear 
in  the  opinion.    It  appeared  that  the  estate  conveyed  had  a 
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large  froot  upon  the  highway;  that  there  were  no  insuperable 
physical  obstacles,  such  as  ledges,  swamps,  or  the  like,  to  pre- 
vent access  by  another  route;  that  the  soil  was  light  and 
easily  worked;  that  the  road  and  adjoining  estate,  especially 
in  front  of  the  plainti£f's  house,  were  about  upon  a  level;  and 
there  was  no  evidence  to  show  that  any  greater  difficulty  would 
be  found  in  constructing  the  road  suggested  than  over  any 
field  through  which  it  might  be  necessary  to  construct  a  car- 
riage road;  or  at  any  rate,  nothing  more  than  a  single  culvert 
to  allow  the  passage  of  surface  water  after  heavy  rains.  The 
plaintiff  then  introduced  evidence  as  to  the  amount  of  labor 
and  expense  necessary  for  the  construction  of  such  new  way; 
and  both  parties  introduced  experts,  who  computed  the  prob- 
able cost  of  constructing  a  new  road.  No  evidence  was  offered 
of  the  value  of  the  land.  The  judge  ruled  that  the  jury  might 
take  into  consideration  the  probable  cost  of  a  new  road,  com- 
pared with  the  value  of  the  land;  but  did  not  instruct  them, 
as  requested,  as  to  inferences  from  the  consideration  named  in 
the  deed.  Verdict  for  plaintiff,  and  defendants  alleged  excep- 
tions. 

S.  H.  PhiUips  and  J.  C.  Perkinsj  for  the  defendants. 
W.  C.  Endieotij  for  the  plaintiff. 

By  Court,  Chapman,  J.  1.  The  plaintiff  claims  title  in  her 
intestate  to  the  land  to  which  the  alleged  way  is  claimed  as 
appurtenant,  under  a  deed  of  Warren  Porter  to  Moses  Welch. 
The  defendants  offered  in  evidence  a  subsequent  deed  from 
Warren  Porter  to  Moses  Welch,  conveying  an  adjoining  tract 
of  land.  The  plaintiff  does  not  claim  that  the  alleged  way 
was  appurtenant  to  the  land  conveyed  in  this  deed,  and  the 
defendant  offered  it  for  the  purpose  of  taking  advantage  of 
,the  recitals  therein  as  to  the  boundaries  and  ownership  of  the 
'adjoining  estate,  over  which  the  alleged  way  passed.  This 
evidence  was  properly  excluded,  because,  although  both  the 
parties  were  dead,  it  was  a  recent  transaction;  and  because,  if 
it  tended  to  show  that  Warren  Porter  claimed  title  to  the  ad- 
joining estate  in  1848,  it  cannot  be  inferred  therefrom  that  he 
claimed  such  title  in  1846,  when  he  made  the  other  deed  to 
Welch. 

2.  The  defendants  requested  the  court  to  instruct  the  jury 
that  there  was  no  evidence  of  the  existence  of  any  right  of 
way  by  prescription  up  to  the  time  when  Warren  Porter  oon- 
veyed  to  Moses  Welch,  in  1846.    It  sufficiently  appeared  that 
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the  way  had  been  used;  but  the  request  was  based  upon  ihe- 
alleged  ground  that  Warren  Porter  owned  the  triangular  piece 
over  which  the  way  passed.  But  questions  of  fact  were  in 
dispute  as  to  the  actual  position  and  boundaries  of  the  lots^ 
and  the  question  appears  to  have  been  properly  left  to  the  jury. 

3.  The  defendants  object  to  the  qualifi^  ruling  of  the* 
court,  that  no  right  of  way  over  what  was  Warren  Porter's  land 
would  pass  by  the  deed  relied  on  by  the  plaintiff,  unless  it  ap- 
peared that  the  grantee  could  not  obtain  access  to  his  house 
by  another  route  without  unreasonable  labor  and  expense. 
This  instruction  was  based  on  the  assumption  of  the  defend- 
ants,  that  Warren  Porter  owned  the  triangular  piece  when  he 
made  his  first  deed  to  Welch.  It  appears  that  the  only  way 
which  he  had  been  accustomed  to  pass  over  to  reach  the  high* 
way  had  been  across  this  triangular  piece;  and  the  question 
which  arose  between  the  parties  was,  whether,  as  he  did  not 
convey  the  triangular  piece,  or  expressly  convey  a  right  of 
way  over  it,  such  right  passed  under  the  grant  of  ^^all  the 
privileges  and  appurtenances  thereto  belonging." 

The  instruction  on  this  subject  was,  "  that  the  deed  under 
which  the  plaintiff  claimed  conveyed  whatever  was  neoeesary 
to  the  beneficial  enjoyment  of  the  estate  granted,  and  in  the 
power  of  the  grantor  to  convey;  that  it  was  not  enough  for 
the  plaintiff  to  prove  that  the  way  claimed  would  be  con- 
venient and  beneficial,  but  she  must  also  prove  that  no  other 
way  could  be  conveniently  made  from  the  highway  to  her 
intestate's  house  without  unreasonable  labor  and  expense; 
that  unreasonable  labor  and  expense  means  excessive  and 
disproportionate  to  the  value  of  the  property  purchased;  and 
that  it  was  a  question  for  the  jury,  on  aU  the  evidence,  whether 
such  new  way  could  be  made  witiiout  such  unreasonable  labor 
and  expense." 

The  court  are  of  opinion  that  this  instruction  was  correct. 
The  word  '' necessary"  cannot  reasonably  be  held  to  be  limited 
to  absolute  physical  necessity.  If  it  were  so^  the  way  in  ques- 
tion would  not  pass  with  the  land  if  another  way  could  be 
made  by  any  amount  of  labor  and  expense,  or  by  any  possibil- 
ity. If,  for  example,  the  property  conveyed  were  worth  but 
one  thousand  dollars,  it  would  follow  from  this  construction 
that  the  plaintiff's  intestate  would  not  have  the  right  of  way 
over  the  triangular  piece  as  appurtenant  to  the  land,  provided 
he  could  have  made  another  way  at  an  expense  of  one  hundred 
thooBand  dollars.    If  the  word  '^neceesaiy"  is  to  have  a  mora^ 
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liberal  and  reasonable  interpretation  than  this,  the  one  adopted 
by  the  judge  must  be  regarded  as  correct.  Its  eflFect  was  to 
require  proof  that  the  way  over  this  triangular  piece  was 
reasonably  necessary  to  the  enjoyment  of  the  dwelling-housa 
granted:  See  Ewart  v.  Cochrane,  7  Jur.,  N.  S.,  925;  Leonard  y. 
Leonard,  2  AUen,  543;  Carbrey  v.  WiUis,  7  Id.  364. 

4.  Aa  the  facts  were  proi)erly  submitted  to  the  jury,  and 
evidence  was  admissible  as  to  the  consideration  paid  for  the 
land  and  the  cost  of  making  a  way,  it  was  proper  that  the 
jury  should  compare  the  facts  together  and  make  such  in- 
ferences as  they  should  think  reasonabler  The  instruction  on 
this  point  was  correct. 

Exceptions  overruled. 

JuBT  ABB  Judges  ot  Facts:  PoUa  ▼.  Heme,  60  Am.  Beo.  329,  and  note 
360;  Kirhwood  ▼.  Gordon,  62  IdL  418. 

Ths  pringipal  oasb  was  oitkd  in,  the  following  aathorities  and  to  th« 
point  stated:  Mere  oonTenience  and  naefolneas  are  not  sufficient  to  establiah 
a  way  of  necessity.  In  order  to  establish  an  implied  reservation  of  such  a 
way  there  mnst  be,  at  the  time  of  the  grant,  a  reasonable  necessity  for  ite 
existence:  Oliver  ▼.  PUman,  98  Mass.  50.  So  where  one  owned  a  lot  to  whick> 
an  aqueduct  had  been  laid  for  the  purpose  of  taking  water,  and  the  easement- 
in  the  water  and  the  aqueduct  were  manifestly  neoessaxy  for  the  reasonable* 
enjoyment  of  that  lot,  the  subsequent  conveyance  of  his  title  in  the  lot  wae^ 
held  to  pass  his  right  in  the  water  and  aqueduct  without  any  express  mention 
thereof:  HoOenbeck  ▼.  McDonald,  112  Id.  250.  And  any  right  of  way  or  otbo^ 
easement  necessary  to  the  enjoyment  of  premises  granted  will  pass  as  appur- 
tenant^ although  there  is  no  express  mention  of  easementa,  privileges,  or 
appurtenances:  Oliver  v.  DiekSnaon,  100  Id.  117.  '*It  may  weU  be  doubted 
whether  it  might  not  have  been  wiser  to  have  always  restricted  both  implied 
grants  and  implied  reservations  to  easements  of  neoessity;  not,  perhaps,  of 
abeolnte,  physical  neoessity,  but  of  reasonable  necessity,  as  distinguished  firom 
meie  convenience  ":  DiUanan  v.  Hf^man,  38  Wis.  574. 

Ways  bt  Nvgbssitt.  — 1.  Waye  q/*  NeeeaeUy  Exl&l  only  over  Lands  <if 
Chuntorv, — The  subject  of  ways  from  necessity  is  discussed  in  Oayetty  v. 
Belkune,  7  Am.  Deo.  188;  Pemam  v.  Wead,  3  Id.  43;  Taylor  v.  Tounuend, 
5  Id.  107;  TumbuU  v.  Hivers,  15  Id.  622;  Famum  v.  PlaO,  19  Id.  330;  Broum 
V.  Burhenmyer,  33  Id.  541;  Niched  v.  Luce,  35  Id.  302;  CoOina  v.  Prentke,  38 
Id.  61;  Stuyveaani  v.  Woodruff,  47  Id.  156;  Snyder  v.  War/ord,  49  Id.  94; 
Bef/leld  v.  Bourn,  57  Id.  563;  Kimbaa  v.  Cochecho  B.  B.,  59  Id.  387;  MeTaviah 
V.  Carroll,  61  Id.  353;  Brigham  v.  Smiih,  64  Id.  76;  Screven  v.  Oregorie,  64 
Id.  747;  ffaa  v.  McLeod,  74  Id.  400;  Lide  v.  Hadley,  76  Id.  338;  Tracy  v. 
Atherion,  82  Id.  621;  and  in  the  extended  notes  to  LawUm  v.  Bivera,  13  Id. 
746,  747;  Oooper  ▼.  Maujpin,  35  Id.  464, 465;  CampbeU  v.  Bace,  54  Id.  731-734. 
Ways  of  neoessity  only  exist  over  lands  of  grantors:  Washburn  on  Base- 
ments and  Servitudes,  258;  Taylor  v.  Wamaky,  55  Cal.  350.  If  A  oonveya 
land  to  B»  to  which  B  can  have  access  only  by  passing  over  the  other  land  of 
A,  a  way  of  neoessity  passes  to  B  by  the  grant;  and  if  A  conveys  land  to  B^ 
leaving  the  remaining  land  of  A  inaccessible  unless  by  iMiwBing  over  the  land 
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^Pa  gnaied,  a  way  of  neoenity  is  zeaerved  to  A  in  the  gnat.    Iiideed»  one 

'fuodemental  reqnieite  for  the  creation  of  a  neoeaniy  is  a  common  ownenhip 

-of  theplaintifif's  land  and  the  defendant's  land  at  a  time  when  eitherwae 

conveyed.    A  way  of  necessity  cannot  legally  exist  where  neither  the  party 

eUimiTig  the  way,  nor  the  owner  of  the  land  over  which  it  is  claimed,  nor 

any  one  under  whom  they  or  either  of  them  claim,  was  ever  seised  of  both 

tracts  of  land  at  the  same  time,  and  the  way  can  only  be  created  when  one 

ef  the  tracts  is  conveyed  or  the  ownership  changed  by  operation  of  law: 

WoodworOi  V.  Raymond,  61  Conn.  70;  Tracy  v.  Atherton,  35  Vt.  52;  S.  C,  82 

-Am.  Dec.  621.     A  unity  of  possession  of  both  tracts  at  some  former  time 

appears  to  be  the  foundation  of  the  right:  See  case  last  cited. 

S.  Way  qfNeeeanty,  Founded  upon  WkeU  Doctrine,  —  A  way  from  necessity 
6  an  easement  founded  on^  fi^^ant;  it  is  an  implication  from  a  grant,  and  is 
an  application  of  the  principle  that  wherever  one  party  conveys  property,  he 
aho  conveys  whatever  is  necessary  to  the  beneficial  use  of  that  property. 
Being  founded  on  a  grant,  questions  as  to  when  such  ways  exist  arise  only 
between  grantor  and  grantee:  See  note  to  Cooper  v.  Maupin,  35  Am.  Dec  464; 
Proctor  V.  Hodgson,  10  Ex.  826;  IHchoU  v.  Luce,  24  Pick.  102;  S.  C,  35  Am. 
Pee.  302;  Tracy  v.  Athertan,  35  Vt  52;  S.  C,  32  Am.  Dec.  621;  Snyder  r, 
War/ord,  11  Mo.  513;  S.  C,  49  Am.  Dea  94;  Dodd  v.  BureheU,  1  HurL  ft  C 
122;  Carey  v.  Rac,  68  CaL  159;  Alley  y.  Carleton,  29  Tex.  74.  A  right  of 
way  is  not  any  interest  in  land,  but  merely  an  easement,  which  does  not  con- 
ftict  Mrith  the  absolute  proprietorship  of  the  owner:  Snyder  ▼.  War/ord^  11 
Mo.  513;  S.  C,  49  Am.  Dec.  94.  A  way  of  neoessity  is  not  created  by  mere 
necessity,  but  always  grows  out  of  some  grants  or  change  of  ownership  by 
cperation  of  law,  to  which  it  is  attached  by  construction  as  a  necessary  inei- 
foit:  Woodworth  v.  Raymond,  51  Conn.  70;  WieweH  y.  Mmoffuet  57  Vt  616; 
Tracy  v.  AtherUm,  35  Id.  52;  S.  C,  82  Am.  Deo.  621.  The  neoeasity  is  only 
evidence  to  establish  the  implied  grant  or  reservation  of  such  right:  WimmM 
V.  Minoffue,  57  Vt.  616. 

3.  Ways  qf  Necemiy  must  be  Supported  by  Neoeanty.  — In  MassachnsettB,  a 
reasonable  necessity  is  sufficient:  OUver  v.  Pitman,  98  Mass.  50;  HollenbeA  ▼. 
McDonald,  112  Id.  250;  Oliver  v.  Dickinson,  100  Id.  117;  but  as  a  general  mle 
it  is  held  that  it  must  be  a  strict  necessity;  an  absolute,  indispensable  one,  ta 
give  the  right.  A  mere  inconvenience,  however  great»  will  not  da  It  is 
neoessity,  and  not  inconvenience,  that  gives  the  way:  See  White  v.  Bradley, 
66  Me.  254;  Niehob  v.  Luce,  24  Pick.  102;  a  C,  35  Am.  Dec  802;  Cooper 
V.  IfoMpifi,  6  Mc  624;  S.  C,  35  Am.  Dec  456,  and  extended  note  thereto  466; 
Jllartin  v.  Patin,  16  La.  57;  Screven  v.  Ore^prie,  8  Rich.  158;  S.  C,  64  Am. 
Dec  747;  Lautim  v.  Rivera,  2  McCord,  445;  &  C,  13  Am.  Dec  741,  and  ex- 
tended note  thereto  747;  Tumbtill  v.  Rivers,  3  McCord,  131;  S.  C,  15  Am. 
Dec  622;  M'Donald  v.  LindaQ,  3  Rawle,  492;  ATyers  v.  Dmm,  49  Conn.  71| 
Seeley  v.  Bishop,  19  Id.  128;  Seabrook  v.  Gng,  1  Nott  ft  MoC.  140;  Alley  y. 
Carkton,  29  Tex.  74;  Morris  v.  Edgington,  3  Ttant.  24;  Carey  ▼.  BtU,  66  Ori. 
160;  Hyde  v.  Jamaica,  27  Vt.  443;  DoddY.  Burchell,  1  HurL  ft  C.  122;  WhiU 
T.  Bradley,  66  Mc  254.  Thus,  a  road  of  necessity  is  to  be  distinguished  &oia 
a  road  of  con\'enience:  Hyde  v.  Jamaica,  27  Vt.  443.  And  the  impassabiliiy 
of  a  road  gives  to  the  plaintiff  no  right  to  an  easement.  It  maj  confer  a 
farsoDal  temporary  right  which  he  has  in  conimoa  with  the  travteliag  pnUis 
to  p«Bs  over  the  land  of  another  where  an  established  road  is  impassable;  but 
t&at  is  not  a  right  which  is  incident  or  appurtenant  to  his  ertata:  Omty  ▼• 
Roe,  58  CaL  159.  But  xiie  right  to  go  upon  adjoining  land  where  ki^way  is 
imoaasabic  is  diaeossed  m  an  extended  note  to  OauvAvU  y.  Baee^  64  Am.  Deo. 
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731-734.  Thia  note  also  diacmaww  the  right  to  go  extra  nktm  over  another's 
land  where  *  private  way  la  impaaaahle.  A  way  by  neoeaaity  never  exiata 
where  a  man  can  get  to  or  from  hia  own  property  over  hia  own  land,  however 
inconvenient  the  way  through  hia  own  land  may  be:  M*I>onald  v.  Lindall,  3 
Rawle,  492;  nor  will  the  inconvenience  of  going  alwaya  to  one'a  own  planta- 
tica  by  water  give  each  a  right:  TumbiUl  v.  Bwert,  3  McCord,  131;  8.  C, 
15  Am.  Doc  022;  nor  where  there  ia  room  to  go  around  the  lands  of  a  neighbor; 
Marim  v.  PiUmf  16  La.  67.  If»  however,  a  neceaaity  haa  eadated,  if  bnt  for  a 
day,  the  claim  to  anch  a  way  ia  aa  well  foonded  aa  where  it  haa  existed  for 
half  a  century:  Leuoion  v.  Ehert^  2  McCord,  445;  S.  C,  13  Am.  Dec.  741,  and 
note  747,  where  the  term  ''neceesity  "  ia  diacoaaed  at  aome  length,  and  the 
principal  caae  cited.  For  oommenta  npon  the  principal  caae,  aee  also  note  to 
Cfooper  ▼.  Mampin,  35  Am.  Dec  4G4.  A  way  of  neceaaity,  however,  to  and 
from  a  highway,  acroaa  land,  for  a  certain  purpose,  ia  not  limited  to  the  necea- 
aity aa  it  eziated  at  the  time  of  the  pnrchaae,  but  may  be  need  for  pnrpoaea 
made  neceaaary  by  the  aabaeqnent  erection  of  a  dweUing-honae  npon  the  land, 
for  the  law  deairea  and  enoonragea  proprietora  to  increaae  the  value  of  their 
land  1^  building  honaea  npon  and  cultivating  it:  Mfen  v.  Ihum,  49  Conn.  71. 

4.  Waifs  qfNeeesmijf  JBaM  otUif  ao  Long  a$  NeeeaaUg  Comtimtet:  See  extended 
note  to  Cooper  ▼.  Maupin,  85  Am.  Dec  465,  and  numerooa  oaaea  there  cited; 
alM^  OoIUm  v.  PrenOeet  15  Conn.  39;  S.  C,  38  Am.  Dec  61;  Sedey  v.  Bithop, 
19  Conn.  128;  AlboUY.  Simeartatovm,  47  N.  H.  230;  for  it  ia  a  fallacy  to  sup- 
poae  that  a  right  of  way  of  neceaaity  ia  a  permanent  right,  and  the  way  a 
permanent  way,  attached  to  the  land,  and  which  may  be  conveyed  by  deed, 
inaapeotiTe  of  the  continuing  neceaaity  of  the  grantee:  AOeif  t.  CaHeUm,  29 
Tex.  74;  Seeker.  Bishop,  19 Conn.  128;  New  York  Lf/eeic.  Ins.  Co,,  I  BarK 
Gb.  853. 

5.  Wa^f/Noeetsii^^CaaeeinWkUAThe^ExiML'^Bl^ioiwajhynMn-' 
mtj  exiata  in  aU  caaea  where  a  person  owna  land  aurronnded  by  other  landa 
which  excbide  it  from  a  public  highway:  Snyder  ▼.  War/ord,  11  Mc  513; 
8.  0.»  49  Am.  Dec  94;  Brown  y.  Burhemneyer,  9  Dana,  159;  8.  C,  33  Am. 
Dec  541;  TunMUy.  Rioers,  3  McCord,  131;  8.  C,  15  Am.  Dec.  622;  note  to 
Cooper  ▼.  Mompfm,  35  Id.  464^  and  numeroua  caaea  there  dted;  New  York  UJk 
Int.  Uc  Co.  T.  Mtbwr,  1  Barb.  Ch.  353;  Briee  v.  BandaU,  7  Gill  ft  J.  348; 
TnukY.  PaUoroon,  29  Mc  499;  Kuhbnany.  Hechi,  77  HI.  570;  or  where  it  ia 
otherwiae  iuttoeaaiblet  Tundmil  v.  Bioen,  3  licCord,  131;  &.  C,  15  Am.  Dec 
622;  OapeUpy. Bdhme,  14  liaac  49;  a  C,  7  Am.  Dec  188;  note  to  Cooper 
T.  itefiiiH  85  Id.  464,  and  numeroua  caaea  there  cited;  CcUim  y.  Prentke,  15 
Conn.  39;  &  a,  38  Am.  Dec.  61;  Brigham  v.  Smith,  4  Gray,  298;  KmboUy. 
CbefteeAoiK.  J?.,  27  K.  H.  448;  8.  C,  59  Am.  Dec  387;  McTaeUh  v.  CarrolU  7 
Md.  852;  8.  O.,  61  Am.  Dec  353;  Lore  v.  StUee,  25  N.  J.  Eq.  381;  BnUaird 
y.  Horrlmm,  4  Manle  ft  8.  391;  Proctor  y.  Hodgson,  10  Ex.  826.  And  thia 
ia  the  Erench  law:  "Every  propiietor  whoae  fields  are  auirounded,  and  who 
haa  no  outlet  to  the  public  road,  may  daim  a  passage  over  the  fielda  of  his 
litjghVmi  for  the  agricultural  purpoaea  of  hia  estate,  on  condition  of  an  ia- 
deninity  proportioned  to  the  injury  which  he  may  occasion  ":  Code  Napoleon, 
aec  682.  Bnt  a  grantee  obtaina  no  right  of  way  by  necesaity,  except  when 
hia  land  ia  aurronnded  by,  or  ia  inacceaaible  except  through,  the  landa  of  his 
hia  grantor:  Troth  v.  PaUerson,  29  Mc  499.  The  question  as  to  how  far,  and 
in  what  way,  a  right  of  way  may  arise  from  necessity  by  operation  of  law,  ia 
eonaideied  in  the  note  to  Jefer  v.  ITomi,  2  Hill  (&  C),  643.  Whereajudg- 
ment  creditor  leviea  on  a  part  of  the  debtor'a  land,  and  leavea  the  latter  ne 
peaaagefrom  the  remaining  portion  to  the  highway,  the  debtor  haa  neceaaarily 
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a  right  of  way  over  the  land  levied  apaa:  PemamY,  Wead,  2  Mass.  203;  8.  C , 
3  Am.  Deo.  43.  So  when  land  of  a  debtor  is  set  off  on  execation,  and  to 
which  no  aooees  can  be  had  except  over  other  lands  of  the  debtor,  the  creditor 
may  have  set  off  to  him  a  right  of  passage  over  sach  other  lands,  either  sepa- 
rately or  jointly  with  the  debtor:  Taylor  v.  Taunuend,  8  Mass.  411;  S.  C,  6 
Am.  Dec  107.  In  &ct,  it  may  be  laid  down  as  a  general  proposition  that  a 
way  of  necessity  may  be  created,  where  the  dominant  estate  is  set  off  on  exe- 
eation  from  the  servient  estate,  if  no  way  is  described  in  the  set^^  and  the 
owner  of  the  servient  estate  does  not  assign,  or  offer  to  assign,  any  way: 
SchmidiY,  Qtitfin,136  Mass.  576.  But  it  has  been  held,  where  an  execation 
was  levied  on  land,  taking  the  whole  front  of  a  farm,  except  a  narrow  strip 
en  one  side  connecting  the  back  land  with  a  county  road,  and  which  ooold 
not  be  made  passable  for  carriages  at  an  expense  less  than  from  twenty-five 
to  three  hundred  dollars,  that  this  did  not  create  a  way  of  necessity  over  any 
part  of  the  land  levied  on:  Alien  v.  Kmoaid,  11  Me.  155.  A  person  cannot 
have  a  right  of  way  as  an  easement,  in  the  legal  sense  of  the  word,  over  his 
own  land;  for  as  ^e  ownership  of  the  soil  and  the  appendency  of  the  way  are 
in  the  same  person,  the  appendency  becomes  .extinct.  In  other  words,  the 
unity  of  ownership  in  this  sense  extingnishes  the  easement  of  way:  Screven  v. 
€fregorie,  8  Rich.  158;  S.  C,  64  Am.  Dec.  747;  Morris  v.  EdgingUm,  3  Taunt 
24;  Stu^veaani  v.  Woodruff,  21  K  J.  L.  133;  S.  0.,  47  Am.  Dec  156.  And  a 
right  of  way  by  necessity  does  not  exist  when  the  party  claiming  it  has  a  way 
over  his  own  land:  Btuyveeani  v.  Woodruff,  21  N.  J.  L.  133;  S.  0.,  47  Am. 
Dec  156.  Neither  can  a  party  have  a  way  by  neoessiiy  over  the  land  of 
another  to  connect  different  psyrts  of  a  tract  of  land  belonging  to  himself: 
Cooper  V.  Maiupbi,  6  Mo.  624;  S.  C,  35  Am.  Dec.  456.  And  where  a  resident 
•B  an  island  has  a  way  by  water  to  a  public  road,  of  no  greater  length  than  a 
passage  through  a  neighbor's  field,  no  sufficient  necessity  existe  to  create  a 
way  through  the  field:  Laioton  v.  Rivera,  2  McCord,  445;  S.  C,  13  Am.  Dec 
741.  If  the  grantee  can  reach  his  land  by  water,  or  by  a  distant  or  difficult 
road,  he  is  not  entitled  to  a  way,  as  of  necessity,  across  lands  of  the  grantor: 
Tumbull  V.  Hivera,  3  McCord,  131;  S.  0.,  15  Am.  Dec  622;  and  a  right  of 
way  by  necessity  through  an  alley  over  another's  land  does  not  exist  where 
the  party  claiming  it  has  an  outlet  over  his  own  land:  Ogden  v.  Orove,  38 
Pa.  St  487. 

6.  Way  qf  Necessity,  Who  is  to  Designate  Oovrse  </.  —Where  the  grantee 
claims  a  way  of  necessity,  and  it  appears  that  a  way  had  been  in  use  for  the 
benefit  of  his  estete  before  ito  conveyance,  it  would  seem  that  it  ought  to  be 
continued  if  reasonably  convenient:  Pinmngton  v.  Oalkmd,  9  Ex.  1.  But  if  a 
way  of  necessity  is  to  be  designated  anew,  the  right  of  selecting  the  plaoe 
over  which  it  shall  be  used  lies  with  the  owner  of  the  land  over  which  it  is  to 
pass,  provided,  upon  request,  he  shall  ^*»"g»^*«»  it  in  a  reasonable  manner, 
and  he  may  so  do  it  as  to  be  least  inconvenient  to  himself:  Capers  ▼.  WUson^ 
3  McCord,  170;  Schmidt  v.  Qmnn,  136  Mass.  575;  BusseU  v.  Jadtson,  2  Piok. 
573;  Bolmes  v.  Seely,  19  Wend.  507;  Hart  v.  Connor,  25  Conn.  831.  Bat  if 
the  owner  of  the  land  fail  to  designate  such  a  way  when  requested,  an  aotun 
should  be  brought  against  him:  Capers  v.  Wilson,  3  McCord,  170;  or  the  par^ 
who  has  the  right  to  use  it  may  select  a  suitable  route  for  the  same,  having 
regard  to  the  interest  and  oonvenienoe  of  the  owner  of  the  land  over  whidi 
it  passes:  Holmes  v.  Seefy,  19  Wend.  607.  Thus,  when  a  tenant  has  a  xig^t 
of  way  of  necessity  across  his  landlord's  land,  it  is  the  landlord's  ri|^t  to  ^ 
the  line  on  which  it  shall  ran,  but  if  he  does  not  do  so  the  tenant  may  fix  it; 
«nd  when  onoe  fixed  it  binds  both:  Powers  v.  Harlow,  53  Mich.  607.    The 
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loGOttoa  of  ways  arising  from  necessity  may,  however,  be  made  and  changed 
by  the  coneoirence  of  the  pairties,  without  formal  agreement,  or  designatioa  in 
wzltfDg.  Snch  location  or  change  may  be  inferred  from  the  acts  or  acqnies- 
<Mnce  of  the  parties:  SuTnill  v,  Hoibbhu,  77  Me.  193.  And  the  same  principla 
•el  necessity  which  raises  thb  implication  of  one  way  of  necessity  may  extend 
it  to  two  or  more  sach  ways.  Where  the  grantor  of  land,  who  had  reserved 
« light  of  way  over  it  within  certain  limits,  opened  it  in  a  direction  not  an- 
thorized  by  the  reservation,  and  he  was  enjoined  from  nsing  it,  it  wak'  held 
that  he  miu(ht  make  a  new  designation  of  the  way:  Eart  v.  Conner,  25  Oonn. 
tdl.  And  the  same  principles  apply  to  aqnedncts.  The  selection  is  left  to 
"the  owner  of  the  dominant  tenement  bat  he  must  not  make  snch  a  selectioa 
«B  would  unnecessarily  occasion  detriment  to  the  servient  tenement:  3  Barge's 
Odooial  and  Foreign  Law,  441.  A  grant  of  a  right  to  open  a  parcel  of  land* 
where  it  may  be  found  necessary  for  the  purpose  of  laying  pipes,  and  of  lib< 
«rt>  to  keep  such  pipes  therein  forever,  does  not  expressly  or  by  implication 
grant  a  right  to  change  the  location  of  the  pipes  after  they  are  once  laid: 
C3km{ler  v.  Jamaka  Pond  Agueduet,  125  Mass.  544.  And  where  a  grant  has 
been  diade  allowing  pipes  to  be  laid  for  the  purpose  of  conducting  water 
aeroM  the  grantor's  lands,  but  without  specifying  the  place  or  size  of  pipe^ 
and  Tfte  grantee  has,  with  the  acquiescence  of  the  grantor,  once  laid  the  pipe^ 
whab  was  before  indefinite  and  general  becomes  fixed  and  certain,  and  the 
ease^ient  cannot  thereafter  be  changed.  Neither  can  it  be  exercised  in  any 
•«theb  place,  nor  can  the  size  of  the  pipe  be  increased:  Onthank  v.  Late  Short 
^ie.  A'.  If.  Co.,  71  N.  Y.  194.  So  where  an  aqueduct  has  been  laid,  and  after- 
ward I  taken  up  by  the  grantor,  and  the  easement  has  been  abandoned  for 
ihiii  f  years,  the  grantee  cannot  lay  a  new  aqueduct  in  a  new  direction  over 
the  j^rantor's  land,  although  the  construction  of  a  railroad  has  made  it  impos- 
eiblij  to  lay  it  in  the  old  place:  Jennidon  v.  WaSter,  11  Gray,  423. 

7  Wajf  qf  Necessity,  Right  qf  DenatUm  where  Way  is  Obstructed,  and  Aetiom 
Jw  OhstnuiMm. — Where  the  grantor  obstructs  a  way  of  necessity,  the 
graatee  may  go  over  other  parts  of  the  land  of  the  grantor:  Bom  v.  Ed^Dard^, 
VJti  Mass.  445;  Famum  v.  PhJU,  8  Pick.  339;  S.  C,  19  Am.  Dec.  330;  Leonard 
V.  Leonard,  2  Allen,  543;  Holmes  v.  Seely,  19  Wend.  507;  but  he  must  do  no 
nimecessary  damage:  Leonard  v.  Leonard,  2  Allen,  543;  Famum  v.  Piatt,  8 
Pick.  339;  S.  C,  19  Am.  Dec.  330.  The  grantee  is  bound  to  keep  the  way 
tn  repair,  and  is  not  permitted  to  go  extra  viam,  as  a  traveler  upon  a  publio 
highway  is  allowed  to  do  when  the  way  is  impassable,  except,  it  seems,  when 
the  private  way  is  temporarily  or  accidentally  obstructed:  Holmes  v.  Seely,  19 
Wend.  607.  The  right  to  go  upon  adjoining  land,  where  highway  is  impass- 
ible, is  discussed  in  an  extended  note  to  Campbell  v.  Jiace,  54  Am.  Dec. 
731-734.  The  grantee  may  maintain  an  action  for  damages,  if  the  grantor, 
«r  those  claiming  under  him,  obstruct  his  convenient  use  and  enjoyment  of  a 
way  by  necessity:  Tudor  Ice  Co.  v.  Cunningham,  8  Allen,  139;  Sndles  v. 
Hastings,  24  Barb.  44;  O'Brien  v.  Sehayer,  124  Mass.  211;  Morris  v.  Edging- 
4on,  3  Tannl  24;  or  they  may  be  enjoined  from  obstructing  a  passage-way  d 
Asoessity:  Oerrish  v.  ShaUuck,  128  Mass.  571. 

8.  Way  by  NeeessHty  is  Appurtenant  to  Land  teAai,  and  Passes  as  Inddeni  ts 
^rami  toftoi. — ^When  the  grantee's  land  is  wholly  surrounded  by  what  had 
fceen  the  grantor's  other  land,  or  partly  by  this  and  partly  that  of  a  stranger, 
<K  is  inaccessible  except  throngh  the  lands  of  his  grantor  or  those  of  a  stnui« 
.ger,  a  way  by  necessity  over  the  lands  of  the  grantor  is  appurtenant  to  the 
.grants  and  passes  as  incident  to  it:  New  York  I4fe  Ins.  etc  Co.  r.  MUnor,  1 
£arb.  Oh.  863;  Trask  v.  Pattermm,  29  Me.  499;  SmUes  v.  Hastings,  24  Barb. 
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44;  Briee  ▼.  Randall,  7  GOl  &  J.  349;  Prodor  ▼.  Hodgson,  10  Ex.  826;  J^oat  t. 
Edwards,  126  Maoa.  445;  note  to  LamUm  ▼.  Rioen,  13  Am.  Deo.  747;  Bmmm 
T.  Burhenmeytr,  9  Dana,  159;  S.  C,  83  Am.  ]>ea  541;  CoUku  ▼.  PM^  15 
Conn.  39;  S.  0.,  38  Am.  Dec  61;  KimbaU  v.  Cochecho  22.  R.,  27  N.  H.  448| 
8.  O.,  59  Am.  Dec.  387;  McTavish  v.  Carroll,  7  Md.  352;  S.  C,  61  Am.  Ite. 
853;  Lwnard  v.  Leonard,  2  Allen,  543;  TTAtte  v.  Bradley,  66  Me.  254;  WiswOt 
r,  Wnogue,  57  Vt.  616;  but  see  tf|/rti»  sabdiviaion  9.  And  thia  irreepective  of 
the  express  terms  of  the  grant:  Smyles  v.  HaalingB,  22  K.  Y.  217;  OUeer  t. 
DidoMon,  100  Mass.  117;  HoUenbeek  r.  McDonnU,  112  Id.  260.  So^  if  » 
grantor  conveys  part  of  his  landst  reservuig  a  part  to  which  there  is  no  aoeesa 
except  over  the  part  conveyed  away,  he  wUl  be  entitled  to  a  way  by  neoesai^ 
over  the  part  so  conveyed  by  him:  ColUns  v.  Prtntiee,  15  Conn.  39;  S.  C,  91 
Am.  Dec.  61;  AUey  v.  Carleton,  29  Tex.  74.  And  these  principles  have  beea 
applied  to  a  way  for  lights.  Thus,  it  has  been  held  that  if  one  sell  a  build- 
ing, the  light  necessary  to  the  reasonable  enjoyment  of  it^  coming  acroaa  the 
grantor's  adjoining  land,  goes  with  it  as  an  incident  to  the  grant;  but  it  mnal 
be  necessary  light,  not  that  which  would  be  a  convenience  simply:  WhUs  ▼. 
Bradley,  66  Me.  254.  Ab  to  aqueducts,  ways  therefor,  etc.,  see  supra,  sub- 
division 6.  Two  or  more  ways  of  necessity  are  impliedly  included  in  a  grant 
of  lands  which  are  so  divided  by  impassable  barriers  that  the  different  parti 
are  inaccessible  without  such  ways:  Nichols  v.  Lnce,  24  Pick.  102;  S.  C,  85 
Am.  Dec.  302.  A  way  of  necessity,  however,  extends  only  to  some  part  of 
the  grantor's  lands,  not  to  every  part  of  it:  Brice  v.  RandaO,  7  GiU  ft  J.  349; 
WhUe  V.  Bradley,  66  Me.  254w  The  grantor  in  a  deed  of  warranty  may  hav» 
a  way  of  necessity  over  the  land  granted:  Brigham  r.  SmUh,  4  Gray,  297; 
8.  C,  64  Am.  Dec.  76.  And  where  a  way  of  necessity  to  part  of  a  debtor'a 
land  results  from  successive  levies  of  execution  upon  other  parta^  the  land  of 
the  creditor  whose  levy  creates  the  necessity  must  be  burdened  with  the  eaae 
ment:  Russell  v.  Jackson,  2  Pick.  573.  But  where  a  parcel  of  land  is  add  for 
a  specific  purpose  and  conveyed  without  reservation,  the  law  will  not  imply, 
in  favor  of  the  vendor,  a  right  of  way  of  necessity  over  or  through  such  had 
inconsistent  with  the  object  of  the  purchase:  SeeUy  v.  Biskup,  19  Coon.  1281 
The  law  will  not  reserve  anything  out  of  a  grant  in  favor  of  a  grantor,  exospi 
In  oaae  of  neceaaity :  Orossiey  v.  Lighiowler,  L.  R.  2  Ch.  App.  486;  BUnms  t» 
Orr,  69  Me.  323. 

9.  Way  i^NscesaUy,  Ckmveyance  qfEskUe  to  Whkh  8nA  RigM  Is  Afpemiant 
— AdjoMng  Lamds, — The  conveyance  of  an  estate  to  whioh  a  right  of  way  by 
neceaaity  is  appendant,  carries  with  it  the  rights  and  entirely  divests  thie 
grantor  of  all  interest  in  it:  AUey  v.  CarleUm,  29  Tex.  74.  In  Pieres  v.  Sd- 
lock,  18  Conn.  321,  it  is  said  to  be  a  general  principle,  that  if  a  man  haviqg 
two  parcels  of  land,  to  one  of  which  he  has  no  access  except  over  the  other, 
and  he  conveys  the  accessible  parcel,  reserving  the  inaccessible  one^  a  ri^^t  of 
way  to  the  latter  over  the  former  is  reserved  to  the  grantor.  On  the  oontrazy^ 
however,  it  is  held  in  Leomxrd  v.  Ltonaard,  2  Allen,  543,  that  if  the  owner  of 
land  "bounded  on  one  side  by  a  highway,"  and  on  all  oU&er  sides  by  lands  of 
other  owners,  has  a  prescriptive  right  of  way  over  one  of  the  adjoining  lots, 
by  which  he  can  reach  the  highway,  and  sells  that  portion  of  his  land  whicb 
Is  next  to  the  highway,  he  retains  no  right  of  way  by  necessity  over  the  same. 
But  aa  to  grantees,  it  has  been  held  that  if  the  owner  of  a  lot  **  fronting  on  a 
highway  "  conveys  the  rear  part  of  it,  which  ia  surrounded  entirely  by  the 
land  of  persons  other  than  the  grantee,  the  latter  has  a  right  of  way  by  ne- 
cessity to  the  highway  over  the  remaining  land  of  the  grantor:  Bass  t.  £«/- 
wards,  126  Mass.  445;  New  TorkLffe  Ins.  eie.  Co.  v.  MUnor,  1  Barb.  Ch.  353^ 
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LeomardY.  Leonard^  2  AUen,  643.  On  the  oontmry,  howerw,  it  Is  beld  m 
KMnum  ▼.  Becht^  77  HL  670,  that  if  a  party  seUs  lands  not  entirely  mr- 
TOonded  by  hia  own,  but  only  adjoining  the  eame,  the  pordhaaer  aoqnires  no 
lii^t  ol  way,  by  implioation,  over  the  remaining  land  of  the  grantor,  even 
though  it  lies  between  the  land  bought  and  the  pnblie  highway.  Bat  again, 
in  Leonard  v.  Xeonard,  2  Allen,  643,  it  is  held,  on  the  other  hand,  that  a  deed 
of  land  bocmded  on  all  sides  by  lands  of  other  owners  passes,  as  appurtenant^ 
an  emsting  prescriptiye  right  of  way  over  one  of  the  adjoining  lots,  to  other 
land  ol  the  gxantor,  and  a  way  by  neoessity  over  the  latter.  In  Pierce  t. 
Bdledt,  mpra,  it  was  said  that  it  did  not  follow  that  if  the  grantor  afterward* 
oonT^yed  the  inacceasible  parcel  to  a  third  person,  such  person  would  take  by 
force  of  the  oonveyance  the  same  right  of  way.  It  would  not  pass  as  appnr- 
tenant  to  the  land*  And  in  B<U8  v.  EdwardSy  sapra,  it  was  said  that  th» 
BMre  laot  that  the  grantor  had  for  a  long  time  nsed  a  partioalar  route  to  the- 
roar  land,  wonld  not  justify  the  implication  that  he  intended  to  convey  a  right, 
to  this  way,  and  ezdnde  him  from  assigning  any  other  praotiGal  and  conve- 
nient way  to  the  highway:  Compare  Regan  v.  Boston  Oas  lAghi  Co.,  137  Mass. 
87.  It  is  evident  that  the  decisions  in  this  snbdivision  are  in  conflict^  bnt  no 
principle  now  i^ypoars  that  will  harmonijse  them. 

IOl  Other  Matters,  — One  tenant  in  common  cannot  create  an  eaaemept>  aa 
of  away  by  neoessity,  over  the  common  estate,  to  land  sold  by  him  anA 
belonging  to  himself  alone:  MarehaU  v.  TrwnbuU,  28  Conn.  183;  Crippen  v. 
McrsSj  49  K.  T.  63.  Order  in  which  two  parcels  of  land  were  conveyed  makea- 
Bo  difforence  in  determining  whether  or  not  a  right  of  way  by  neoessity  i» 
a^portenant  to  either:  ColUns  v.  Prenthe,  16  Conn.  99;  8.  C,  38  Am,  Dee.  61^ 
Phmington  v.  OaUand,  9  Ex.  1;  neither  does  the  fact  that  snch  parcels  wer» 
eoQvayed  bj  the  ezeoators  of  a  deceased  owner  nnder  a  decree  of  the  pcobat*> 
oonrt:  CoUms  v.  PrtiUiee,  16  Conn.  39;  a  C,  38  Am.  Dec  61.  A  plea  whioii. 
generally  describes  a  way  of  necessity  as  snoh  is  all  that  is  reqnired:  BnUant 
T.  Harriaon,  4  lianle  ft  S.  391.  Thus,  where  it  is  described  as  the  way  pass- 
ing "from  a  certain  pnUic  highway  in  said  ooonty  into^  through,  over,  and 
aloog  the  said  dose  in  which,"  etc,  it  is  sofficient:  Mifere  t.  Dmm,  49  Conn. 
71.  Ptety  who  eUims  right  of  way  by  necessity  must  prove  that  the  neoea- 
■i|y  exists:  Stu^teeasd  v.  Woodrt^,  21  N.  J.  L.  133;  &  C,  47  Am.  Dec  166^ 
■ad  oompare  Chase  v.  Pervy,  132  Mass.  682;  (ySrien  ▼.  Seka^er,  124  Id.  21U 


Wood  v.  Foster. 

IS  AUJM,  21] 
DMLA&AnOir  AB  TO  BOUVPABT  19  AdMISSIBIJI  in  EnDmOB  AVTXE  DmAfli 

ov  Onx  Who  Madb  It,  when.  —  Where  one  in  actnal  occnpation  of  land^ 
under  nndispnted  claim  of  title,  pointed  oat  the  limits  of  his  daim,  hi» 
dedaration  as  to  such  boundary  made  at  that  time  is  admissible  in  evi* 
dence  after  his  decease,  in  favor  of  those  who  daim  nnder  him,  on  th» 
trial  of  a  question  arising  subsequently  concerning  the  bonndary  line  ol 
the  same  tract  of  land. 

ToBT  for  breaking  and  entering  the  plaintiffs'  close.  It  ap«> 
peared  on  the  trial  that  the  plaintiffs  and  the  defendant  wer» 
the  owners  of  adjoining  tracts  of  woodland.    The  plaintiffs 
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contended  that  the  boundary  line  between  them  was  marked 
by  an  old  stone  wall;  but  the  defendant  contended,  and  intro- 
duced evidence  tending  to  show,  that  the  wall  had  been  put 
there  bj  mistake,  and  that  the  true  boundary  was  a  straight 
line  from  a  stake  and  stones  about  three  rods  to  the  west  of 
the  south  end  of  the  wall  to  the  north  end  of  it.  The  land 
between  this  line  and  the  wall  was  the  subject  of  dispute. 
Defendant  claimed  title  under  his  father,  who  died  in  1856  or 
1857,  aged  eighty-two  years.  Defendant  and  another  witness 
in  his  behalf  were  called,  and  offered  to  testify  that  defendant's 
father,  while  in  possession  of  the  land  and  upon  the  same,  and 
•exercising  acts  of  ownership,  pointed  out  the  western  boundary 
of  his  land  as  a  line  drawn  from  a  stake  and  stones  to  a  stone 
wall.  This  statement  was  made  by  defendant's  father,  accord* 
ing  to  the  time  fixed  by  one  of  the  witnesses,  in  1842.  The 
evidence  was'  rejected.  Verdict  for  plaintiffs,  and  defendant 
alleged  exceptions. 

E.  W.  Kimball^  for  the  defendant 
A.  A.  Abbottf  for  the  plaintiffs. 

By  Court,  Chapican,  J.  In  Daggett  v.  ShaWj  5  Met  228|  it 
is  said  that  the  declarations  of  ancient  persons,  who  are  de- 
ceased at  the  time  of  the  trial,  made  while  in  possession  of 
land  owned  by  them,  pointing  out  their  boundaries,  on  the 
land  itself,  are  admissible  in  evidence,  when  nothing  appears 
to  show  that  they  were  interested  to  misrepresent  in  thus 
pointing  out  their  boundaries;  and  it  need  not  appear  affirma- 
tively that  the  declarations  were  made  in  restriction  of  or 
against  their  own  rights.  This  doctrine  is  recognized  in  Bart' 
ieit  V.  Emeraonj  7  Gray,  174,  and  Ware  v.  Brooihouee^  7  Id.  464. 
It  applies  to  the  present  case,  because  it  appears  that  the  de- 
fendant's father  was  on  the  tract  when  he  pointed  out  the 
i)Oundary,  and  it  does  not  appear  that  any  controversy  had 
then  arisen  respecting  his  title.  Being  in  actual  occupatioD 
x)f  the  land,  under  claim  of  title,  he  pointed  out  the  limits  of 
Ids  claim.    The  evidence  should  have  been  admitted. 

Exceptions  sustained. 


BvnnDrca  or  Dxglabatioks  ab  to  BouxDABnai 
4lBoeMe  of  one  makmg  them:  WkUmtg  y.  Bcmm,  60  Am.  Dm.  S81| 
/Anting  ▼•  Catrringian,  90  Id.  506;  POe  ▼.  Ba^ea,  40  Id.  171. 
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f8  Allbn,  V7.] 

fljldl  MAT  BB  Adjoubuxd  by  sheriff  publio  offioor,  or  tnutoo  appomtod  t» 
make  it^  without  givuig  further  iiotii». 

IIOBTQAOKB,   IN    EXSODTINO   POWBB  OY    SaLI  IN    MOBIQAOH  OF    PXBSOVAL 

Tbotmbty,  mat  Adjotbk  Saxji  from  time  to  timoy  in  the  exeroiae  of  a 
reeaenaUe  diacretion,  without  doing  so  tfaxoo^  the  agency  of  a  licenaed 
soctioneer  or  giving  any  new  notice  to  the  mortgagor. 
ftVAL  Statutss  arb  TO  BB  Stbictlt  Oonbtbuxd.  — Thos,  a  statate  requir- 
ing the  employment  of  an  auctioneer  to  make  aales  at  auction,  and  pro- 
hibitiiig  other  peraona  from  doing  so,  appliea  only  to  the  act  of  aale,  and 
doea  not  prohibit  other  peraona  from  appointing  the  time  and  place  of 
flide^  advertising,  giving  notice  to  intereated  partiea,  and  making  adjourn* 
menta.  Theae  acta  are  preliminary,  and  oonatitute  no  part  of  the  oon- 
traot  or  act  of  aale. 

ToBT  for  the  conyersion  of  a  horsey  two  wagons,  a  harness, 
and  a  cow.  The  plaintiff  was  the  owner  of  the  property,  and 
had  mortgaged  it  to  defendant,  with  a  power  of  sale.  The 
plaintiff  adjourned  the  sale  because  at  the  appointed  time  he 
was  able  to  get  only  one  of  the  wagons.  The  adjournments, 
unless,  perhaps,  the  last  one,  were  made  by  the  defendant, 
and  not  the  auctioneer.  The  judge  ruled  that,  as  the  defend- 
ant did  not  sell  the  property  at  a  time  when  it  was  in  his 
hands,  but  adjourned  the  sale  over  again  for  two  days,  that 
the  sale  at  that  time  was  not  a  lawful  execution  of  the  power 
contained  in  the  Mortgage,  and  was  evidence  of  a  conversion 
which  would  authorize  the  plaintiff  to  maintain  his  action. 
Verdict  for  plaintiff.    Other  facts  are  stated  in  the  opinion. 

8.  B.  Ives,  Jr,y  for  the  defendant. 

2>.  SaunderSj  Jr.j  for  the  plaintiff. 

By  Court,  Chaphan,  J.  The  defendant  had  a  mortgage  of 
Che  property  in  question  with  a  power  of  sale;  and  the  debt 
being  unpaid,  he  undertook  to  execute  the  power  of  sale. 
After  appointing  a  time  and  place  of  sale,  and  giving  the 
plaintiff  due  notice  thereof,  he  adjourned  the  sale  firom  time 
to  time,  and  at  the  time  of  the  last  adjournment  he  employed 
an  auctioneer,  by  whom  the  sale  was  made.  The  plaintiff 
contends  that  these  adjournments  were  unauthorized;  and 
that,  as  no  new  notice  of  the  sale  was  given  to  him,  the  sale 
was  void. 

But  this  question  was  thoroughly  discussed  in  the  case  of 
BUhardi  v.  Holmes^  18  How.  143.  That  was  a  bill  in  equity, 
to  set  aside  a  sale  under  a  deed  of  trust  made  to  secure  the 
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payment  of  a  note,  the  deed  being  in  effect  a  mortgi^  with 
power  of  sale.  Mr.  Justice  Cnrtis  gives  conclnsive  reasoDS 
why  a  tnistee  should  have  power  to  adjourn  such  a  sale;  and 
he  remarks  that  such  a  sale,  regularly  adjourned,  is,  when 
made,  in  effect,  the  sale  of  which  previous  notice  had  been 
given.  If  the  plaintiff  neglected  to  attend  at  the  time  and 
place  first  appointed,  he  was  not  entitled  to  further  notice. 
The  right  to  adjourn  must,  of  course,  be  subject  to  a  reason- 
able limitation,  and  the  trustee  must  act  in  good  faith.  But 
no  question  arises  in  this  case  on  these  points.  The  objection 
is  simply  that  no  right  to  adjourn  ezist^. 

The  right  of  a  sheriff  or  other  public  officer  to  adjonm  a 
sale,  as  being  incident  to  the  power  to  sell  at  auction,  is  set- 
tled in  Maine,  New  York,  and  in  this  commonwealth.  And 
if  a  public  officer  not  appointed  by  the  party,  and  acting  in- 
dependently of  him,  has  such  power,  there  is  no  reason  why  a 
trustee  appointed  by  the  party  and  acting  under  his  express 
authority  should  not  have  it  also.  In  both  cases  the  reasons 
fiyr  its  exercise  are  the  same.  It  enables  the  seller  to  prevent 
the  property  from  being  sacrificed,  and  at  the  same  time  to 
prevent  the  loss  of  the  labor  and  expense  already  inconed  in 
giving  notice  of  the  sale. 

Another  objecti(m  urged  by  the  plaintiff  is,  that  though  an 
auctioneer  was  employed  to  make  the  sale,  yet  he  was  not 
employed  to  make  the  adjournments.  The  only  reason  why- 
it  was  necessary  to  employ  an  auctioneer  is,  that  other  per- 
sons are  prohibited  from  making  sales  at  auction  by  Gen. 
Stats.,  c.  60,  sec.  9.  But  the  statute  applies  only  to  the  act  of 
sale,  and  as  it  is  a  penal  statute,  it  must  be  construed  strictly. 
It  does  not,  either  in  its  terms  or  its  spirit,  prohibit  other  per- 
sons from  appointing  the  time  and  place  of  a  sale,  advertisings 
giving  notice  to  interested  parties,  and  making  adjournments. 
These  acts  are  preliminary  to  a  sale,  but  constitute  no  part  of 
the  contract  or  act  of  sale.  This  objection,  therefore,  cannot 
prevail.  There  being  no  other  objections  to  the  sale  than  thoa» 
above  stated,  judgment  must  be  for  the  defendant 

Verdict  set  aside. 


ExiODnoN Sau^  Emot  ov  Asjoubnoto:  OoHeUv.  Ham^  61  Am.  Dmu  IML, 

ADjovBXMXxn  OF  Salx,  NonoB  or,  What  RsquntsD:  Seo  ffd^fimm  t.  Af^ 
thony,  76  Am.  Deo.  701,  and  extended  note  thereto  704-719^  on  notioe  of  aale^ 
what  18  proper  and  sofficient. 

Penal  SrATirnn  abs  to  bi  SiBiOfi«T  Oomstbuid:    Wanmr  ▼• 
wealth,  44  Am.  Dec.  114. 
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The  principal  oasb  was  gitid  in  Deader  ▼.  Shqtard,  117  Man.  485,  to  the 
point  that  a  uMirtgagee  has  a  rights  in  the  exercise  of  a  reasonable  discretioD» 
to  adjoTtzn  a  sale  from  time  to  time.  He  is  aoting,  not  only  in  his  own  rij^t^ 
bnt  also  as  the  attorney  or  agent  of  the  mortgagor;  and  although  the  imme- 
^Uate  oocasion  and  purpose  of  the  sale  is  to  enforce  the  payment  of  the  debt 
dne  to  himself,  he  is  in  fact  a  trustee  for  the  benefit  of  all  parties  in  interest 
In  that  fiduciary  relation,  it  is  his  duty  to  get  the  best  price  for  the  property 
that  he  can,  and  to  take  all  proper  and  reasonable  precautions  that  it  shall 
bring  its  full  value.  If,  in  the  exercise  of  a  sound  discretion,  and  acting  ia 
good  faith,  he  finds  it  expedient  to  adjourn  the  sale,  he  has  a  right  to  do  sow 


Durant  v.  Essex  Company. 

18  AlUtH,  168.1 

DifZDiD  GouBT,  BmcT  or  upon  Dbobxi  ob  Jubomxiit.  — At  early 
mon  law,  when  the  judges  were  equally  divided  in  opinion  upon  an 
tial  question  of  law,  no  judgment  would  be  given;  but  here  the  praotioe 
is  different. 

fiAxi.  — VnxAL  DacRKB  OP  SupRnoB  CoxTRT  OP  Untted  Statu,  Bxmdxbxd 
BT  DiTiDXD  Ck>UBT,  dismisning  a  bill  in  equity  after  a  hearings  is  a  bar 
to  a  subsequent  suit  in  equity,  in  the  state  court,  where  the  case  origi- 
nated, for  the  same  cause  and  between  the  same  parties. 

Sami. — Dbgbu  Bbndkred  bt  Divided  Goubt  does  not  Mean  that  they 
are  divided  as  to  the  question  whether  it  should  be  rendered,  but  merely 
as  to  the  questians  of  law  involved  in  it. 

fiua. — Dbobxb  Rendebbd  bt  Divided  Court  is  Binding  on  Pabxiis  to 
the  suit»  and  is  a  bar  to  another  suit  for  the  same  canse.  Such  has 
always  been  the  effect  of  a  decree  dismissing  a  bill  in  equity  after  heariog^ 
when  it  is  not  expressed  to  be  dismissed  without  prejudice. 

Pbaotigb  in  United  States  Supbbmx  Coubt  and  in  Statb  Coubts  op 
Nbw  Tobk  and  Mabsaohusetts  as  to  Rendebuo  Judgmbnt  whxbb 
Coubt  n  Divided.  — If  a  canse  is  tried  before  a  single  Judge,  and  hia 
ruling  upon  an  essential  point  is  excepted  to^  and  the  judges  are  equally 
divided  in  respect  to  it  after  argnment»  judgment  is  commonly  rendered 
in  conformity  with  his  ruling. 

flaica.— Ip  SoiaLB  Judgb  bepobb  Whom  Causb  m  Tbixd  reserves  qoeo* 
tioos  of  law  for  the  consideration  of  the  full  court,  and  the  judges  are 
equally  divided  on  a  point  which  involves  the  plaintiff's  right  to  recovery 
judgment  is  commonly  rendered  for  the  defendant. 

flAMB.  — Ip  Caxtsb  18  Bbouort  UP  PBOK  LowEB  CouBT  OB  a  question  of  law 
by  exoeption  or  appeal,  and  the  judges  are  equally  divided,  the  judgmoBt 
of  the  lower  court  is  commonly  affirmed. 

SaMB.  —  PBBBUMFTION  IB  StBONO  THAT   PoiNT  DbOIDBD  BT   SlBGLB  JUSOB 

has  been  decided  rightly,  and  it  is  reasonable  in  such  oases  that  this  pro* 
SB  iHftT**^*!  should  stand. 

Bill  in  equity.  The  oaae  mm  reserved  tost  the  determliuif* 
tion  of  the  whole  ooort,  apoo  faots  whioh  are  sufficiently  stated 
in  the  opnion. 
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C.  Cashing  and  N.  W.  Hazen^  for  the  plaintiff. 
E.  Merwin  and  /.  /.  StorroWj  for  the  defendants. 

By  Court,  Chapman,  J.  The  land  which  is  the  sabject  of 
the  present  suit  is  admitted  to  be  the  same  which  was  de» 
manded  in  the  case  reported  in  14  Gray,  447.  In  that  action, 
which  was  a  writ  of  entry,  the  defendants  in  this  suit  recovered 
the  legal  title,  so  that  it  must  be  assumed  to  be  in  them  now. 
The  ground  of  the  decision  was,  that  the  defendants  were  enti* 
tied  to  the  land  by  virtue  of  conveyances  from  the  plaintiff. 
The  opinion  is  also  expressed  that  they  are  entitled  to  it  by 
virtue  of  a  deed  from  his  assignee  in  insolvency,  and  that  his 
equitable  claims  are  barred  by  a  decree  in  a  suit  in  equity 
rendered  against  him  in  the  United  States  court.  But  it  is 
remarked  that,  if  he  has  any  equitable  interests,  they  must  be 
tried  by  a  suit  in  equity,  and  cannot  be  regarded  in  an  action 
at  law.  The  present  suit  is  brought  to  enforce  his  alleged 
equitable  claims  to  the  property.  The  bill  alleges,  in  sub- 
stance, that  the  land  was  owned  and  possessed  by  him,  with  a 
paper-mill  and  machinery  thereon;  that  he  was  carrying  on 
business  in  the  mill;  that  he  made  a  mortgage  of  the  property 
to  Jesse  Sargeant;  that  Sargeant  assigned  his  mortgage  to 
Stephen  Barker;  that  Barker  agreed,  for  a  certain  considera- 
tion, to  convey  the  property  to  the  plaintiff;  that  he  negotiated 
a  sale  to  Larkin  Thomdike,  which  was  given  up,  and  a  contract 
was  made  between  him  and  Daniel  Saunders,  Samuel  Law- 
rence, and  John  Nesmith,  which  is  set  forth,  being,  in  substance^ 
an  agreement  that  he  should  make  a  conditional  deed  of  the 
land  to  them,  and  that  they  should  execute  a  certain  bond  to 
him.  It  is  then  alleged  that  he  made  the  deed,  but  that  they 
did  not  make  the  bond;  that  they  acted  in  behalf  of  the  Essex 
Company;  that  they  afterwards  decided  not  to  take  the  land 
from  him;  that  they  took  a  deed  from  Barker,  conveyed  their 
title  to  two  of  their  associates  in  the  Essex  Company,  and  re- 
fused to  execute  their  agreement  with  the  plaintiff;  and  thai 
the  company  brought  the  action  above  referred  to,  and  ob- 
tained the  legal  title  and  possession  of  the  land,  and  have  sold 
portions  of  it,  and  are  about  to  sell  other  portions.  The  bill 
prays  that  the  deeds  under  which  the  defendants  hold  the  land 
may  be  declared  void,  a  reconveyance  to  the  plaintiff  decreed, 
and  an  injunction  granted  against  further  sales. 

The  defendants  plead  in  bar  that  the  plaintiff  bioii{^t  his 
bill  in  equity  for  the  same  cause  of  action  in  the  obrcnit  court 
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of  the  United  States  for  the  district  of  Massaohusetts,  in 
which  he  sought  the  same  relief^in  substance,  that  he  seeks  in 
this  bill;  that  answers  were  filed  to  said  bill,  to  which  answers 
the  plaintiff  filed  a  replication;  that  testimony  was  taken  and 
a  hearing  was  had;  that  certain  relief  was  decreed  to  him^ 
which  he  declined  to  accept;  that  a  further  hearing  was  had, 
wpofa  which  his  bill  was  decreed  to  be  dismissed;  that  he  ap- 
pealed to  the  supreme  court  of  the  United  States;  that  his 
appeal  was  heard  and  argued  at  Washington,  and  thereupon 
it  was  decreed  that  the  final  decree  of  the  circuit  court,  dis- 
missing his  bill,  should  stand  affirmed,  with  costs  for  the 
defendants;  that  ui)on  the  mandate  of  the  supreme  court  being 
filed  in  the  circuit  court,  the  plaintiff  moved  that  his  bill  might 
be  dismissed  without  prejudice,  but  that  the  motion  was  denied, 
and  it  was  decreed  that  execution  should  issue  against  him 
for  costs. 

The  defendants  further  plead  in  bar  their  judgment  in  the 
writ  of  entry  above  mentioned.  They  also  file  an  answer  de- 
nying the  alleged  firaud. 

The  plaintiff  contends  that  neither  the  decree  of  the  United 
States  court  nor  the  judgment  in  the  writ  of  entry  is  a  bar  to 
this  suit  He  files  a  oopy  of  the  record  of  the  decree  entered 
in  the  supreme  court  of  the  United  States,  which  is  as  fol* 
lows: — 

^'This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  fix>m  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Massachusetts,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court  that  the  decree  of  the  said  circuit  court 
in  this  cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
By  a  divided  court." 

The  plaintiff's  counsel  properly  admit  in  their  argument 
that  the  suit  above  mentioned  was  for  the  same  cause  of  ac- 
tion with  the  present  suit,  but  contend  that  there  was  no  de- 
cree entered  in  it  which  can  be  a  bar  to  the  present  suit.  The 
objection  which  they  make  to  the  decree  is,  that  it  purports  to 
be  made  by  a  divided  court 

In  the  English  courts  of  common  law,  it  was  the  early  prac- 
tice that  when  the  judges  were  equally  divided  in  opinion  upon 
an  essential  question  of  law,  no  judgment  should  be  given: 
Proctor^B  Caacj  12  Coke,  117.  But  it  has  not  been  so  in  this 
oommonwealtii.  If  a  cause  is  tried  in  this  court  before  a 
single  judge,  and  his  ruling  upon  an  essential  point  is  ex* 


688  DuRANT  V.  Essex  Company.  [Mass. 

€epted  to,  and  the  judges  are  equally  divided  in  respect  to  it 
after  argument,  judgment  is  commonly  rendered  in  conformity 
with  his  ruling.  If  he  reserves  questions  of  law  for  the  con- 
sideration of  the  full  court,  and  the  judges  are  equally  divided 
on  a  point  which  involves  the  plaintiff's  right  to  recover,  judg- 
ment is  commonly  rendered  for  the  defendant.  If  a  cause  is 
brought  up  from  a  lower  court  on  a  question  of  law  by  excep- 
tion or  appeal,  and  the  judges  are  equally  divided,  the  judg- 
ment of  the  lower  court  is  commonly  afiBrmed.  In  such  cases 
the  decision  of  the  court  relates  to  the  questions  of  law  which 
are  raised,  and  not  to  the  rendition  of  a  final  judgment.  There 
is  an  agreement  that  it  is  expedient  to  render  the  judgment, 
and  thus  finish  the  litigation.  It  is  expedient  in  respect  to 
the  interests  of  the  public,  and  it  is  often  highly  so  in  respect 
to  the  interests  of  the  parties.  There  is  also  a  strong  presump- 
tion that  a  point  decided  by  a  single  judge  has  been  decided 
rightly,  and  it  is  reasonable  in  such  cases  that  this  presump- 
tion should  stand.  In  New  York  the  practice  is  similar  to 
ours:  Bridge  v.  Johnson^  5  Wend.  342;  Morse  v.  Ooold^  11  N.  Y. 
281  [62  Am.  Dec.  103].  It  is  similar  in  the  United  Statea 
court:  Etting  v.  Bank  of  United  States,  11  Wheat.  59.  The 
judgment  of  that  court  in  the  present  case  is  an  authority  to 
the  same  point.  The  record  has  all  the  elements  of  a  final  de- 
cree. It  purports  to  order,  adjudge,  and  decree  that  the  decree 
of  the  circuit  court  be  affirmed,  with  costs.  In  its  substance 
it  would  not  have  been  different  if  the  judges  had  agreed  in 
every  point  unanimously.  We  do  not  understand  the  state- 
ment, that  it  was  rendered  by  a  divided  court,  to  mean  that 
they  were  divided  as  to  the  question  whether  it  should  be  ren- 
dered, but  merely  as  to  the  questions  of  law  which  had  been 
involved  in  it.  The  statement  was  not  intended  to  invalidate 
it  as  a  decree;  but  to  affect  its  value  as  a  precedent  in  other 
cases,  and  to  furnish  a  reason  for  not  publishing  an  opinion  of 
the  court.  But  it  was  designed  to  be  binding  on  the  partiee, 
and  it  is  so.  One  of  its  effects  is  that  it  is  a  bar  to  another 
suit  for  the  same  cause.  Such  has  always  been  the  effect  of  a 
decree  dismissing  a  bill  in  equity,  after  hearing,  when  it  is  not 
expressed  to  be  dismissed  without  prejudice:  See  Foote  y. 
Gibbs,  1  Gray,  412.  The  present  suit  being  barred  by  that 
decree,  it  is  hot  necessary  to  notice  the  other  pointB  that  hatv 
been  presented. 
Bill  dismissed,  with  costs  lor  defendants. 
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Thb  FRiNdPAL  CASK  WAS  ghkd  III  esch  of  the  followizig  authorities  and  to 
the  point  stated:  Jadgaents  are  ex  proprio  vigore  ooncliisiTa.  Judida  mmi 
tanguamJitHM  dido,  et  pro  verUate  aceSpktniur,  This  has  been  expressly  held  of 
Judgments  ex  neoesntaU  of  a  divided  oonrt;  which,  even  in  TBnglM^^^  hay^ 
weight  as  authority:  LcUhrop  ▼.  Knapp^  37  Wis.  813^  where  an  affirmance,  by 
a  divided  court,  of  an  order  orerraliug  the  demurrer  to  a  complaint,  was  held 
to  bA  f«9  a^jvdkaia,  with  the  same  effect  as  if  the  decision  had  been  by  a 
unanimous  court.  If  the  supreme  judicial  court  of  Massachusetts  are  eqniJly 
divided  in  opinion  upon  a  question  presented  on  a  bill  of  exceptions,  the  ex- 
septions  are  overmled;  and  if,  in  such  a  case,  exoeptians  have  been  overmledy 
no  exception  lies  to  the  refusal  of  a  single  judge  to  postpone  the  entry  of 
judgment,  and  to  allow  the  case  to  go  again  before  the  whole  court,  en  a  mo- 
tion for  a  re-argument:  Shannon  ▼.  Shannon,  10  Allen,  249.  There  is  no  es- 
sential difference  between  the  effect  of  a  decree  in  equity  and  of  a  common-law 
Judgment  with  respect  to  the  dismissal  of  a  cause  on  its  merits.  A  bill  regu- 
larly dismissed  upon  the  merits,  where  the  matter  has  been  passed  upon  and 
the  dismiiwal  is  not  without  prejudice,  is  a  bar  to  future  proceedings,  either  in 
oquity  or  at  law.  And  under  similar  circumstances,  a  judgment  at  law  is  a 
bar  to  future  proceedings  in  equity.  By  the  doctrine  of  res  adjudkata,  a  canse 
of  action  once  finally  determined,  without  appeal,  between  the  parties,  on  the 
merits  by  any  competent  tribunal,  cannot  afterwards  be  litigated  by  new  pro> 
ceedings  either  before  the  same  or  any  other  tribunaL  But  no  sudi  effect  is 
attributable  to  a  decree  diBmimriug  a  bill  for  want  of  jurisdiction,  failure  of 
prosecution,  want  of  parties,  or  any  other  canse  not  involving  the  essential 
merits  of  the  controversy:  Foeter  v.  The  Richard  BuUeed,  100  Mass.  412.  So 
where  a  widow,  by  an  antenuptial  oontraet  made  with  her  husband,  upon 
a  oonsideration  "understood  between  the  parties,"  had  renounced  all  daim 
npon  his  estate;  and  a  bill  in  equity  brought  against  her  by  the  executors  ol 
that  estate^  to  enforce  the  oontraot  and  to  have  her  enjoined  from  proceeding 
at  law  against  the  estate,  had  been  dismissed,  with  costs,  upon  a  finding  that 
the  contract  was  made  in  consideration  of  an  unperformed  promise  by  the 
husband  to  make  to  her  an  adequate  provision  as  widow,  — it  was  held,  in  an 
action  by  the  executors  against  her  for  a  breach  of  the  contract  in  having 
proceeded  at  law  against  the  estate,  that  the  decree  in  equity  was  oondusiva 
evidenoe  against  the  maintenance  of  the  action:  BlaekkUon  v.  BladthUon,  IIS 
Id.  234.  Purant  also  commenced  a  suit  on  two  different  occasions  in  the  cir- 
cuit court  for  the  district  of  Massachusetts  against  the  Essex  Company,  and 
appealed  to  the  supreme  court  of  the  United  States^  where  the  questions  in- 
volved were  decided  as  follows:  1.  A  decree  dismissing  a  bill  absolutely,  on 
the  merits^  is  a  final  determination  of  the  controversy,  and  constitutes  a  bar 
to  any  fnrtiier  litigation  of  the  same  subject  between  the  same  parties;  2.  A 
judgment  of  affirmance  by  a  divided  court  ia  as  effectual  as  if  all  the  judges 
had  oooonrred  therein:  Durofit  v.  JSm»  Gx,  7  WalL  107;  Z>Mraftf  v.  Ateso  Ox, 
101  U.  8.  66S.  The  case  last  cited  contains  a  statement  of  facts  ooDoernJng 
both  suits  in  the  drooit  oonrt  and  appeals  therefrom  to  the  saprsme  oourt  of 
the  United  States. 
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Babby  V.  City  op  Lowell. 

[8  Allsn,  127.] 

It  d  Genxbal  Rulb  at  Common  Law  that  No  Aonoir  Lm  AOADrer 
Town  for  an  injnry  BOfltained  through  any  defect  in  a  highway. 

AonoN  Lbs  aoazitst  Out  vob  Failubx  to  Exbp  xra  Commok  Sbwxb  zh 
Rbfatb,  where  it  f oroea  water  back  upon  private  estatea  and  preTeBta- 
water  from  being  discharged  therefrom,  if  danuuce  ia  caused  thereby,  and 
the  dty  has  assomed  to  regulate  the  whole  sabjeot  by  ordinance  reqoir- 
iag  the  particular  drains  from  private  estatea  to  be  entered  into  the  main, 
and  common  drains  of  the  city,  and  to  be  laid  oat  and  cooatnioted  under 
the  direction  of  the  board  of  aldermen. 

Ko  AonoN  Lies  against  Grrr  vob  Failubb  to  Ejbp  Publio  Sxwbb  ani>- 
0B88F00L  IN  RxPAiB,  whereby  waste  water  acconralates  and  flows  into- 
the  cdlar  of  a  neighboring  house,  where  the  owner  of  the  private  estate  ha» 
not  been  required  to  conform  his  drainage  to  that  which  the  city  has  pro- 
vided  for  publio  purposes,  and  is  not^  in  fact,  connected  by  a  drain  witli 
the  public  sewer.  Such  owner  must  protect  himself  or  snffsr  the  conse* 
quences. 

ToBT  to  recover  damages  soBtained  from  a  flow  of  water 
Into  the  cellar  of  the  plamtifiT's  house.  The  public  sewer 
built  through  the  street  upon  which  the  plainti£f 's  house  was 
situated  was  not  laid  deep  enough  to  drain  the  plaintiff's  ceU 
lar,  and  no  drain  led  firom  the  cellar  to  the  sewer.  Opposite 
the  plaintiff's  house  stood  a  cesspool,  which  was  frequently 
obstructed  by  dirt,  gravel,  snow,  and  ice.  These  obstructions 
prevented  the  water  from  passing  freely  through  the  same; 
and  the  water  in  such  cases  flowed  over  into  the  plaintiff's 
cellar.  But  had  the  sewer  and  cesspool  been  free  from  ob- 
struction the  water  would  all  have  passed  through  them. 
Plaintiff  himself,  on  several  occasions,  removed  the  obstruo- 
tions,  and  complained  to  the  authorities  of  the  city.  Verdict 
for  the  plaintiff  by  consent. 

T.  Wentworthj  for  the  plaintiff. 
A.  R.  Brawny  for  the  defendants. 

By  Court,  Mebbick,  J.  The  damage  for  which  the  plaintilT 
seeks  in  this  action  to  recover  compensation  was  caused  by 
the  overflow  onto  his  land  and  into  the  cellar  of  his  dwelling- 
house,  in  consequence  of  the  inattention  and  negligence  of  the 
defendants  in  keeping  open  and  in  proper  repair,  one  of  their 
main  drains  and  common  sewers,  of  the  surface  water  col- 
lected on  one  of  the  highways  in  the  city.  It  is  a  general 
rule  that  no  action  lies  at  common  law  against  a  town  for  an 
ix^uzy  sustained  through  any  defect  in  a  highway:  Mower  v. 
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Leicester,  9  Mass.  247  [6  Am.  Dec.  63];  Sawyer  v.  Northfieldj 
7  Cnsh.  494.  And  no  remedy  is  given  by  any  statute  for  such 
an  injury  as  is  described  in  the  declaration.  But  the  plaintiff 
relies  upon  the  decision  in  the  case  of  Child  v.  Boston,  4  Allen, 
41,  in  which  it  was  held  that  the  defendants,  upon  the  facts 
disclosed  in  that  case,  were  liable  to  the  plaintiff  for  the  dam- 
age occasioned  by  surplus  water  forced  back  upon  the  plain- 
tiff's  land,  by  suffering  their  common  sewer  to  be  stopped  up. 
and  obstructed,  so  that  no  water  could  pass  through  or  be  dis- 
charged from  the  same.  The  reason  why  they  were  held 
liable  in  that  case  is,  that  the  city  ordinance  requires  all  the 
particular  drains  from  private  estates  to  be  entered  into  the 
main  and  common  drains  of  the  city,  and  to  be  laid  and  con- 
structed under  the  direction  of  the  board  of  aldermen.  The 
owner  of  a  private  estate  has  therefore  in  such  case  no  means 
of  protecting  it  against  the  accumulation  of  water  by  the  fall 
of  rain  or  the  melting  of  snow,  if  the  city  suffers  its  common 
sewer  to  be  out  of  repair  or  negligently  stopped  up  and  ob» 
structed.  As  the  city  assumes  to  regulate  the  whole  subject, 
and  compels  all  individuals  to  conform  to  and  comply  with 
their  ordinances,  it  results  by  necessary  implication  that  they 
make  themselves  liable  for  whatever  mischief  or  injury  neces- 
sarily results  from  any  negligence  or  omission  of  duty  on  theif 
part. 

But  in  the  present  case  the  defendants  never  by  any  act  or 
ordinance  required  the  plaintiff  to  draw  the  water  from  his 
land,  or  to  make  his  private  or  particular  drain  open  into 
their  common  sewer,  but  left  him  to  manage  his  estate  as  h« 
should  think  most  for  his  own  interest  or  advantage.  Ho 
never  connected  or  sought  to  connect  any  drain  from  his  land 
with  the  common  sewer  of  the  city;  and  in  fact  he  could  not 
effectually  have  done  so  without  alteration  of  the  estate,  for  it 
appears  that  his  cellar  was  below  the  lowest  part  of  the  com- 
mon sewer. 

Since  the  plaintiff  was  not  required  to  conform  his  drainage 

io  that  which  the  city  had  provided  for  public  purposes,  and 

lad  in  fact  never  made  use  in  that  way  of  the  common  sewer 

^hich  they  had  constructed,  he  had  a  right  to  prevent  the 

iverflow  of  water  from  it  onto  his  own  land  by  erecting  such 

Obstructions  there  as  were  necessary  for  that  purpose.    But  if 

he  omitted  to  do  so,  and  sustained  damage  in  consequence  of 

the  failure  of  the  defendants  to  keep  their  own  works  in  good 

order  or  in  due  repair,  he  can  maintain  no  action  therefor, 
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i)ecause  none  is  provided  for  by  statute,  and  because  by  the 
use  of  lawful  means  he  might  himself  have  prevented  the  in- 
Jury.  This  principle  was  fully  detennined  in  the  case  of  Flagg 
V.  Worceatevj  13  Gray,  601.  In  that  case  it  appeared  that  the 
defendants  knowingly  and  intentionally  diverted  the  water 
from  the  highway  in  such  manner  that  it  necessarily  fell  and 
^as  discharged  onto  the  plaintiff's  land;  yet  it  was  held  that 
an  action  to  recover  the  damages  occasioned  by  it  could  not 
be  maintained.  It  is  obvious  that  the  neglecting  to  adopt 
suitable  means  to  prevent  the  occurrence  of  particular  injuri- 
ous acts  cannot  be  more  culpable  than  the  intentional  doing 
of  the  acts  themselves;  and  that  if  the  latter  would  not  afford 
a  legal  cause  of  action,  none  can  be  maintained  for  any  of  the 
consequences  resulting  from  such  alleged  negligence. 

The  verdict,  which  was  for  the  plaintiff,  is  to  be  set  aside, 
und  judgment  is  now  to  be  entered  for  the  defendants. 

IjAsnimr  ov  Cities,  Towns,  kto.,  job  Imfbofxblt  Constbuoizno' 
Sewers,  anb  Failino  to  Keep  Them  m  Repair:  See  oases  dted  in  note  to 
Wilson  ▼.  Mayor  qf  New  York,  43  Am.  Deo.  724;  note  to  City  </  Buffalo  v. 
HcUoway,  57  Id.  554;  note  to  City  qf  Madison  ▼.  Roas,  54  Id.  483;  Ci^  CotmcU 
▼.  OUnusr,  70  Id.  562.  The  liability  of  municipal  oorporatioDS  with  reepeot  to 
sewers  and  surface  water  is  discussed  at  length  in  the  note  to  Perry  ▼.  (My  f^ 
Worcester^  66  Id.  435.  City  is  liable  for  flooding  lot  by  improper  oonstmo- 
tion  of  culvert,  and  by  not  making  it  large  enough,  where  it  authorises  tho 
conBtruction  of  such  culvert^  for  the  purpose  of  carrying  away  surface  water; 
Soehester  WTuU  Lead  Co,  ▼.  City  qf  Bodiester,  53  Id.  316,  and  note  thereto  320, 
on  liability  of  municipal  corporatioiis  for  n^ligenoe  of  agents  in  perf ormanoe 
of  work  authorized  by  law. 

The  principal  oasb  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  No  action  lies  at  common  law  against  a  town  for  damagea 
sustained  through  a  defect  of  the  highways  in  such  town:  StUUng  r.  Town  qf 
Thorp,  54  Wis.  532.  No  action  lies  for  the  turning  of  mere  surface  water 
from  one's  own  land,  by  means  of  erections  thereon  authorized  by  law,  upon 
the  land  of  another:  Greeley  v.  Maine  Cent.  Ji.  B,  Co.,  53  Me.  203.  Within 
the  limits  of  a  highway,  the  officers  of  a  town  may  construct  drains  and  cul- 
verts, and  if  the  surface  water,  after  flowing  in  them  for  some  distance,  turns 
upon  the  land  of  an  adjoining  proprietor,  no  action  lies  for  the  damage  thereby 
occasioned:  Turner  v.  Inkalntanis  qfDarhnoiUh,  13  Allen,  293.  If  a  city  con- 
structs a  drain,  every  individual  interested  in  the  drain  has  a  right  to  rely 
upon  the  drain  operating  to  the  extent  of  its  capacity,  and  if  the  city,  through 
n^ligence,  allows  the  drain  to  become  obstructed  so  that  injury  results  to 
■ome  private  individual,  the  city,  as  a  rule,  becomes  liable.  But  there  is  no 
principle  of  law  that  gives  any  party  a  right  to  demand  or  expect  that  the 
drain  should  operate  to  an  extent  beyond  its  capacity:  CUy  qf  Atchison  v. 
CSki/KH^  0  Kan.  612.  So,  where  the  water  of  a  stream  becomes  polluted 
because  of  city  sewers  emptying  into  it^  so  that  a  riparian  proprietor  caiinofe 
use  it  in  his  business  according  to  hia  usual  custom,  he  cannot  recover 
against  the  city  for  the  pollution  ap  far  la  it  is  attributable  to  the  plan  ef 
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Mwerage  adopted  by  the  dty;  bnt  ho  can  recover  for  it  bo  far  m  it  ii 
attributable  to  the  improper  ooostmotion  or  nnreaaonable  nse  of  the  Bewers, 
or  to  the  negligence  or  other  fault  of  the  eity  in  the  care  or  management  of 
them:  Merr\fiM  ▼.  CUy  qf  Worceetert  110  Mass.  220.  The  prindpel  case  was 
sammarized  in  Emay  ▼.  Lowell,  104  Id.  17;  SoU  y.  City  qf  IncUaiuqpolis,  52 
Ind.  068;  and  dted  indefinitely  in  PetHgreuf  y.  VUbge  qf  £fvcm8oUle,2S  Wis. 


Wilson  bt  Ux.  u  City  of  Ghablestown. 

18  AUJBR,  187.] 

Ko  AoKicxH  10AIB8T  Tows  TO  BiooTBB  10&  Injubiv  oooaooiied  by 

upon  the  ioe  on  a  daogaroiui  sidewalk  can  bo  snatainod  by  one  who  knows 
it  to  be  dangeroosy  by  meana  of  ioe  upon  it^  and  who  Tolontanly  attempts 
to  pass  oyer  it^  though  the  town  is  bound  to  keep  the  way  in  repair. 
The  bordon  is  on  the  plaintiff  to  show  the  nse  of  ordinary  care. 

ToBT  to  recover  for  a  personal  injury  Bostained  by  Wilson's 
wife,  in  consequence  of  a  defectiye  highway.  The  facts  were 
agreed  upon,  and  the  judge  below  ruled  that  the  plaintiffs 
were  not  entitled  to  recover.  Verdict  for  defendantS|  and 
plaintiffs  alleged  exceptions. 

/.  F.  Pieleringy  for  the  plaintiffs. 

/.  Q.  A.  Oriffin  and  0.  RoMnaimy  Jr.^  for  the  defendants. 

By  Coort^  Chapman,  J.  It  is  well  settled  that  the  burden 
was  on  the  plaintiffs  to  prove  that  Mrs.  Wilson  used  ordinary 
oare.  The  report  of  the  case  states  that  the  sidewalk  was 
covered  with  ice,  so  as  to  be  very  slippery  and  dangerous;  that 
she  had  passed  over  it  just  before  in  company  with  a  friend, 
and  they  both  remarked  upon  its  dangerous  condition.  It 
thus  appears  that  it  was  dangerous,  and  that  she  knew  it  to  be 
so.  In  returning  from  the  house  to  which  she  went,  it  is 
stated  that  she  attempted  to  pass  to  Union  Street  over  the 
slippery  sidewalk,  and  when  she  had  proceeded  about  half- 
way to  Union  Street  she  slipped  and  fell,  receiving  the  injury 
for  which  the  action  is  brought.  But  in  all  this  there  is  noth- 
ing that  affirms  or  indicates  the  exercise  of  care.  There  was 
no  evidence  to  submit  to  the  jury  on  that  point.  The  fact 
that  the  street  in  front  of  the  sidewalk,  and  the  sidewalk  on 
the  opposite  side  of  the  street,  were  in  such  condition  that  they 
could  have  been  used  safely  and  conveniently,  which  was 
shown,  tended  to  prove  a  want  of  care  on  the  part  of  the  female 
plai]?tiff.    It  is  settled  that  if  a  person  knows  a  way  to  b« 
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dangerous  when  he  enters  upon  it,  he  cannot,  in  the  exercise 
of  ordinary  prudence,  proceed  and  take  his  chance,  and,  if  he 
shall  actually  sustain  damage,  look  to  the  town  for  indemnity: 
fforton  y.  Ipswich^  12  Gush.  488.  The  case  therefore  presents 
not  only  an  entire  absence  of  evidence  tending  to  prove  care, 
but  strong  evidence  of  carelessness.  The  defendants  were 
legally  entitled  to  the  verdict  which  was  taken  in  their  favor: 
Todd  V.  Old  Colony  and  FaU  River  R.R,,B  Allen,  21  [80  Am. 
Dec.  49];  Denny  v.  WUUams^  5  Id.  1. 
Exceptions  overruled* 

Partt  Injubxd  bt  Defbct  nr  Hiqhwat  must  Pbovs  Dm  Gabi  ahd 
TRUVSMCEf  or  he  cazmot  reoorer  in  an  action  against  a  town  for  such  injozy, 
as  culpable  negligence  or  want  of  ordinary  care  is  a  defense  to  snoh  action: 
See  cases  cited  in  note  to  Bidibard  ▼.  CUp  qf  Ccneord,  69  Am.  Dec.  635.  As 
to  care  necessary  to  avoid  injury  from  defect  in  highway,  see  note  to  HMom 
T.  Keohil:,  74  Id.  278.  As  to  liahility  of  municipal  corporations  for  damages 
from  defective  highwaysy  eta,  see  cases  dted  in  note  to  CUy  qf  St.  Paul  ▼. 
SeUz,  74  Id.  762. 

The  FBmciPAL  case  was  gitxd  in  each  of  the  following  authorities  and 
to  the  point  stated:  If  the  whole  evidence  introduced  by  the  plainti£^  in  an 
action  for  negligence,  has  no  tendency  to  show  care  on  his  part,  but  on  the 
eontrary,  shows  that  he  was  careless,  it  is  the  duty  of  the  court  to  direct  the 
joiy,  as  matter  of  law,  to  return  a  verdict  for  the  defendant:  Warren  v. 
FUehimrg  R,  R,  Co,,  8  Allen,  230.  In  Demre  v.  BaUey,  131  Mass.  172,  the 
lact  that  a  person  noticed,  on  entering  a  building,  that  there  was  ice  and  snow 
sn  a  plank  sidewalk  in  front  of  the  door,  was  held  not  to  be  conclusive  evi- 
dence, in  an  action  by  him  against  the  owner  of  the  building  for  an  injuiy 
sustained  on  his  way  out  of  the  building,  in  consequence  of  such  snow  and 
ice,  that  he  was  not  exercising  due  care  in  attempting  to  pass  over  the  side- 
walk. It  was  contended  by  the  defendant  in  that  case  that  the  law  in  re- 
spect to  the  exercise  of  due  care  is  not  the  same  in  actions  where  the  injuries 
are  received  on  entering  or  leaving  buildings  which  the  plaintiff  has  ex- 
pressly or  impliedly  been  invited  to  enter  by  the  defendant,  who,  as  owner  of 
•ccupant,  is  under  an  obligation  towards  him  to  keep  them  in  a  safe  condition, 
as  in  actions  where  the  injuries  are  occasioned  by  defects  in  public  highways. 
The  principal  case  was  cited  in  support  of  this  distinction,  but  the  court  saidt 
**  It  is  difficult  to  see  any  ground  for  this  contention.  That  contributory  nag* 
Kgence  on  the  part  of  the  plaintiff  will  prevent  him  from  maintaining  his 
action,  is  a  common-law  principle  applicable  to  both  of  these  dasses  of  actions^ 
and  to  many  others,  and  is  independent  of  the  statutes  which  impose  a  liabil- 
ity on  towns  for  injuries  received  through  defects  or  want  of  repair  in  high- 
ways, lliose  statutes  in  this  oommonwealth  may  affect  the  degree  of  care  re- 
quired of  the  defendant,  but  do  not  touch  the  degree  of  care  required  of  tiis 
plaintiff.  The  same  conduct  of  the  plaintiff  under  the  same  circumstaiioea^ 
must,  under  the  rule  of  the  common  law,  be  held  to  be  contributory  nsgjli- 
fence  in  all  actions  to  what  that  rule  appUes.  Nor  do  we  find  thai  a^y  siidi 
distinction  is  supported  by  authority."  Hie  principal  cisa  was  held  mik  lo  bs 
aa  anthcrity  for  the  distinction  suggested. 
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rs  Allek,  141] 

ftio»  Dmlabaxiohs  of  PxBfloir  AaxMarwD  on  Cbiiixnal  Gbabob  abb  Ckm  • 
FU'BH'f  Btidbngb  aoainbt  Him  dt  Civil  Suit,  wbht.  — In  a  cootro« 
Tttnj  M  to  whether  a  release  of  personal  property  has  been  obtained 
thzongh  dnressy  by  means  of  an  arrest  upon  a  orin^nal  ehsrge,  the  deo> 
larations  of  the  person  arrested,  made  prior  to  the  filing  of  the  complaint, 
are  competent  evidence  against  him  for  the  pnxpose  of  showing  probable 
canse  for  the  charge. 

SzoBPTioirs  Showiho  that  Ihoompxtkht  Dbolasations  WBBB  ArafTETBD 
IS  SviDBNOB  WILL  NOT  BB  SUSTAINED  UNLBSS  they  also  show  what  sndi 
declarations  were. 

JEtidbnob  that  Qnb  hab  BOB  Ybabs  bbbn  Livino  bbtond  hib  Appabbbt 
Mbanb  is  Admibsiblb  as  tending  to  confirm  other  erideooa  of  his  dishon- 
esty in  appropriating  the  property  of  his  employer. 

ToBT  for  the  conyersion  of  a  note,  horse,  and  other  property, 
Talued  at  five  hundred  dollars.  Defendant  claimed  the  prop- 
erty under  a  release  or  bill  of  sale  from  the  plaintiff.  Plaintifl 
replied  that  the  release  was  obtained  from  him  through  duress 
and  fraud,  by  means  of  arrests  upon  three  complaints  and 
warrants  charging  him  with  larceny  of  money  of  the  defend- 
ant, who  was  his  employer.  Defendant  was  allowed  to  testify, 
under  objection,  to  conversations  as  stated  in  the  opinion.  The 
<lefendant's  statements  to  the  city  marshal,  in  reference  to  the 
suspected  larceny,  were  made  in  the  absence  of  plaintiff.  But 
they  were  admitted,  as  tending  to  prove  probable  cause.  De- 
fendant was  then  allowed  to  prove,  under  objection,  the  plain- 
tiff's habits  of  living  and  expenditures  for  four  years,  while  he 
was  in  the  defendant's  employment,  as  tending  to  show  that 
he  would  not  be  likely  to  have  had  so  much  as  five  hundred 
-dollars,  if  he  had  obtained  it  honestly.  Verdict  for  defendant, 
and  plaintiff  alleged  exceptions. 

R.  B.  Caverly  and  A.  22.  Braumy  tor  the  plaintiff. 

D.  8.  Richardson  and  O.  F.  Richardson,  for  the  defendant. 

The  Court.  Most  of  the  questions  raised  by  this  bill  of 
exceptions  were  decided  when  the  case  was  before  us  at  an 
earlier  stage:  Hackett  v.  King^  6  Allen,  58.  The  only  points 
ciow  argued  which  are  not  disposed  of  by  the  decision  then 
made,  or  which  are  not  rendered  immaterial  by  the  verdict, 
are  these: — 

1.  The  defendant  was  permitted,  against  the  plaintiff's  ob« 
Jection,  to  state  conversations  which  he  had  with  the 
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prior  to  the  complaints,  relating  to  acts  done  tending  to  show 
probable  cause  for  the  complaints.  The  nature  of  the  proof 
is  clearly  unobjectionable,  being  the  plaintiff's  own  statement 
of  the  facts;  and  the  fact  of  probable  cause  for  the  oomplainta 
has  an  important  bearing  upon  one  of  the  principal  issues 
made  to  the  jury,  namely,  whether  the  prosecution  was  insti- 
tuted in  good  faith,  or  as  a  means  of  compelling  the  payment 
of  the  defendant's  demand. 

2.  The  defendant  was  also  permitted  to  state  what  he  told 
the  city  marshal  when  he  complained  to  him  against  Hackett. 
This  was  certainly  not  competent  evidence  of  the  truth  of 
anything  which  the  statement  contained.  Whether  it  would 
not  be  admissible  as  showing  that  the  marshal  had  good  cause 
to  obtain  the  warrants,  and  that  the  defendant  made  a  fair  and 
foil  statement  of  the  facts  as  they  were  known  to  him,  would 
certainly  deserve  consideration.  But  the  exceptions  do  not 
show  what  the  statements  were  which  the  defendant  gave  iiir 
evidence,  nor  that  they  were  such  as,  whether  admissible  or 
not,  would  affect  the  case  in  any  manner  unfetvorably  to  the 
plaintiff.  There  is  therefore  no  sufficient  ground  for  dis» 
turbing  the  verdict  upon  this  point:  Burghardt  v.  Van  Deusen^ 
4  Allen,  374. 

3.  The  admission  of  evidence,  that  the  plaintiff  was  living 
at  a  rate  of  expenditure  far  beyond  his  apparant  means,  as- 
tending  to  confirm  evidence  of  dishonesty  in  appropriating 
the  property  of  his  employer,  is  sanctioned  by  the  case  ot 
Boston  and  Worcester  R.  R  v.  DaiiOy  1  Gray,  83. 

Exceptions  overruled. 

The  FRnrciPAL  case  was  cttbd  in  each  ol  tHo  following  vathoiitiM  •dA' 
to  the  point  stated:  It  is  not  the  dnty  of  a  presiding  judge  to  role  on  thoM 
ma.tters  foreign  to  the  Lssne,  which  often  beoome  the  mibjeot  of  debate  be- 
tween counsel  at  the  bar,  or  to  give  instmctianB  upon  abetraot  propoeitiansi 
Fkh  ▼.  Bangs,  113  Mass.  126.  An  exception  to  a  question  to  a  witnees  wiB 
not  be  considered,  which  does  not  show  how  the  question  was  answered,  or 
that  the  answer  was  in  some  way  unfavorable  to  the  party  exoepting:  Bwctom. 
T.  Swneraet  Potter^  Works,  121  Id.  448;  Kershaw  v.  Wright,  115  Id.  867.  Bill 
of  ezoeptionB  must  show  that  evidence  excluded  was  material:  Bmioe  t.  An^ 
age,  13  Allen,  409.  Irregular  admiflsion  of  evidence  is  no  ground  for  excep* 
tion,  unless  it  appears  that  prejudice  results  therefrom:  Bngnum  ▼•  THrrel^ 
IIU.99. 
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f8  AX.I.I1V,  169.1 

Kmaps  ov  C^ab,  CAxmmo  Ihjubt  to  Health,  Evidjwob  Admissiblb  witb 
Kkdpbot  to.  — In  an  action  agamst  a  gas-light  company  to  recover  dam* 
ages  for  an  injury  to  the  plaintiff's  health,  caused  by  an  escape  of  gaa 
from  the  main  pipe  in  a  pnblio  street^  which  passed  therefrom  through 
▼arions  sewers  and  drains  into  the  cellar  of  the  house,  and  thence  into 
the  house  ooonpied  by  the  plaintiff,  evidence  is  competent  to  show  thaifc 
■n  the  other  persons  living  in  the  same  house,  who  had  been  in  good 
health  before  the  time  complained  of,  afterwards  became  ill,  for  the  piij> 
poae  of  showing  the  effect  of  the  gas  npon  others  who  inhaled  it  at  the- 
nme  time  with  the  plaintiff. 

Saxs — EviDEMcs  that  Inicates  or  Akotheb  Hoxtss  were  Made  Siok,  m 
oonseqnenoe  of  hihaling  gas  that  escaped  from  the  same  defect  in  the  de» 
fendants'  pipes,  is  not  admissible  for  plaintiff  in  an  action  to  recover  for 
injnries  caused  by  the  escape  of  gas  into  his  own  house,  ^e  evidence 
must  be  limited  to  the  effect  of  the  gas  upon  those  who  have  in  conmionv. 
and  under  similar  circumstances,  inhaled  it. 

CUf-uoHT  CkniPANT  18  Eqitallt  Liable  vob  Iejitbt  GAtrsBD  bt  Eboa» 
ov  Oab  from  the  main  pipe  in  a  public  street^  and  passing  therefrom 
through  various  sewers  and  drains  into  the  plaintiff's  house,  whether  th» 
injury  was  caused  by  inhaling  gas  of  the  defendants,  or  other  gases  from 
the  aewers  and  drains  which  it  set  in  motion,  provided  the  plaintiff  waa 
not^  and  the  defendants  were,  guilty  of  negligence.  Hie  defendint^ 
negligence  in  such  a  case  is  as  much  the  proximate  cause  cf  the  injury  a» 
if  their  own  gas  had  occasioned  it. 

VuDC  or  QuEsnoEB  to  Ezpbbtb  is  not  regulated  by  any  ezdnshre  fbnonla.. 
Any  qnestiom  is  proper  which  will  elidt  their  opinions  as  to  matters  of 
icienoe  or  skiU  which  are  in  controversy,  and  at  the  same  time  exduda 
their  opinion  as  to  the  effect  of  the  evidence  in  establishing  controverted 
facta.  But  if  it  requirea  the  witness  to  draw  a  conclusion  cf  fiaot^  i^ 
ahould  be  excluded. 

ToBT  against  a  gas-light  company  for  an  injury  to  the* 
health  of  plaintiffs,  caused  by  the  inhalation  of  gas  which 
escaped  from  the  pipes  of  defendants.  The  two  actions  were- 
tried  together.  The  plaintiffs  had  been  residents  of  New 
Hampshire,  but  came  to  the  house  of  Aaron  Hunt,  in  Lowell,, 
to  live,  and  remained  there  for  nine  days.  Defendants  had  a 
main  pipe  laid  in  a  street  near  Hunt's  house,  for  the  purpose 
of  distributing  illuminating  gas  throughout  the  city.  At  the- 
time  complained  of,  there  were  two  large  sewers  in  the  same 
street,  which  were  built  by  the  city,  with  loose  stones.  There 
was  a  private  drain,  covered  with  uncemented  fiat  stones,  and 
built  after  the  defendants  had  laid  their  gas-pipe,  leading  fronk 
Aaron  Hunt's  cellar  to  one  of  these  sewers,  and  a  sink  spout  lead^ 
ing  from  the  kitchen  into  the  drain  in  the  cellar.    It  was  con» 
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tended  by  the  plaintiffs  that  the  gas  escaped  from  the  main  pipe 
into  one  of  the  large  sewers,  and  thence  passed  through  the  drain 
and  up  the  sink  spout  into  the  kitchen.  There  was  no  gas-pipe 
in  the  house.  The  plaintiffs  became  ill,  returned  home,  and  were 
ciok  there  for  several  weeks.  The  plaintiffs  were  allowed  to 
prore,  against  the  defendants'  objection,  that  up  to  that  time 
the  family  of  said  Aaron  had  been  in  perfect  health,  and  that 
immediately  or  soon  after  the  escape  of  the  gas  into  the  house 
every  member  of  the  family  became  seriously  sick;  but  no 
evidence  of  the  particulars  of  the  sickness  of  any  of  them  was 
admitted.  The  plaintiffs  called  three  physicians,  who  heard 
the  testimony  on  the  part  of  the  plaintiffs,  which  was  not  con- 
flicting, and  asked  each  of  them  this  question:  '' Having 
heard  the  evidence,  and  assuming  the  statements  made  by  the 
plaintiffs  to  be  true,  what  in  your  opinion  was  their  sicknees, 
«nd  do  you  see  any  adequate  cause  for  the  same?"  Defend- 
ants^objected,  but  the  question  was  allowed,  and  the  witnesses 
Answered  that  "their  sickness  was  of  a  low  typhoid  type,  and 
that  the  breathing  of  gas,  as  stated  by  them,  at  the  house  of 
Aaron  Hunt,  was  the  cause  of  it."  Verdict  for  plaintiffs,  and 
defendants  alleged  exceptions.  The  instruction  excepted  to 
jtppears  in  the  opinion. 

/.  O.  Abbott  and  W.  P.  Webster^  for  the  defendants. 
D,  8.  Richardson  and  A.  jB.  Browny  for  the  plaintiffs. 

By  Court,  Chapman,  J.  The  plaiatiffs  were  visitors  in  the 
family  of  Aaron  Hunt  at  the  time  when  the  defendants'  gas 
escaped  into  the  house,  and  they  were  permitted  to  offer  evi- 
dence that  Aaron  Hunt  and  his  family  had  been  in  perfect 
health  up  to  the  time  when  the  gas  began  to  escape  into  their 
house,  and  that  immediately,  or  soon  after,  every  member  of 
the  fiunily  became  seriously  sick.  The  admission  of  this  evi- 
dence is  excepted  to.  But  evidence  of  this  character  was  held 
to  be  admissible  in  the  case  of  Aaron  Hunt  against  these  de» 
fendants:  1  Allen,  344.  The  plaintiffs  were  not  allowed  to  give 
endence  of  the  particulars  of  the  sickness  of  any  one  of  these 
{)er8ons;  and  it  is  objected  that  if  the  evidence  was  admissible 
to  any  extent,  the  particulars  should  have  been  inquired  inta 
But  the  sickness  of  these  persons  is  a  collateral  fact,  and  is 
jtdmissible  merely  for  the  purpose  of  showing  the  nature  of  the 
Cas  which  came  into  the  house,  to  the  influence  of  which  all 
the  inmates  were  subjected  alike.  Evidence  that  the  inmates 
4if  another  house  were  made  sick  in  consequence  of  inhaling 
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ihe  gas  that  escaped  into  their  house  from  the  same  defect  in 
Ihe  defendants'  pipes,  has  been  held  to  be  inadmissible:  Emer- 
son Y.  LoweU  Oas  Light  Co.j  3  Allen,  410.  The  eyidence  should 
be  limited  to  the  elSect  of  the  gas  upon  those  who  have  in  com- 
mon, and  under  similar  circumstances,  inhaled  it.  How  fiar 
the  plaintiff  shall  be  permitted  to  go  into  particulars  in  offer- 
ing such  eyidence,  should  depend  somewhat  on  the  circum* 
€tances  of  the  case,  and  must,  within  reasonable  limits,  be  left 
to  the  discretion  of  the  presiding  judge.  If  it  falls  short  of 
proving  that  the  gas  caused  the  sickness  of  the  other  persons, 
it  amounts  to  nothing.  But  it  might  be  very  unreasonable  to 
permit  the  case  to  branch  out  into  several  collateral  issues  on 
such  a  point.  We  see  no  reason  to  think  that  the  evidence 
was  unreasonably  restricted. 

The  next  exception  is  to  the  instruction  given  to  the  jury, 
that  whether  the  plaintiffs  were  made  sick  by  the  defendants' 
gas  alone,  or  by  the  gas  generated  in  the  same  drain  through 
which  it  passed,  if  carried  by  the  defendants'  gas  into  the 
house,  the  defendants  were  equally  liable,  provided  the  jury 
should  find  that  the  plaintiffs  were  not  guilty  of  negligence, 
and  that  the  defendants  were  guilty  of  negligence. 

This  instruction  was  clearly  right.  If,  through  the  negli« 
genoe  of  the  defendants,  a  current  of  their  gas  was  set  in 
motion,  and  in  its  course  through  the  sewer  and  drain  it  took 
up  other  gases  which  were  noxious  and  carried  them  into  the 
house,  and  the  plaintiffs  were  made  sick  thereby,  the  defend- 
ants' negligence  was  as  much  the  proximate  cause  of  the  in- 
jury as  if  their  own  gas  had  occasioned  it.  It  would  be  like 
the  case  of  a  mill-owner  who  should  negligently  suffer  his  dam 
to  give  way,  whereby  the  meadow  of  his  neighbor  below  him 
is  overflowed.  If  the  flood  should  in  its  course  take  up  stones 
and  gravel,  and  carry  them  upon  the  meadow,  the  mill-owner 
would  be  liable,  as  well  for  the  damage  caused  by  the  stones 
and  gravel,  as  for  the  damage  caused  by  the  water,  on  the 
ground  that  the  whole  injury  was  alike  the  proximate  conse* 
quence  of  his  fault 

The  third  exception  is  to  the  question  put  to  the  experts, 
and  the  answer  thereta  The  form  of  question  stated  by  Shaw, 
C.  J.,  in  Woodbury  v.  Obear^  7  Gray,  467,  is  not  to  be  regarded 
as  an  exclusive  formula.  It  is  put  by  way  of  example,  and  is 
well  adapted  to  all  cases  where  the  evidence  is  conflicting  or 
complicated.  The  object  of  all  questions  to  experts  should  be 
4o  obtain  their  opinion  as  to  the  matter  of  skill  or  scienoe 
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which  is  in  oontroversy,  and  at  the  same  time  to  exclnde  their 
opinions  as  to  the  effect  of  the  evidence  in  establishing  oontro- 
Terted  facts.  Questions  adapted  to  this  end  maybe  in  a  great 
variety  of  forms.  If  they  require  the  witness  to  draw  a  con* 
elusion  of  fact,  they  should  be  excluded.  The  question  put  in 
SiUs  V.  BrowT^  9  Car.  &  P.  601,  was  of  this  character,  and  waa 
rightly  excluded.  But  where  the  facts  stated  are  not  compli- 
cated, and  the  evidence  is  not  contradictory,  and  the  terms  of 
{he  question  require  the  witness  to  assume  that  the  facts  stated 
are  Ixue,  he  is  not  required  to  draw  a  conclusion  of  fact  In 
the  present  case,  the  question  allowed  to  be  put  does  not  seem 
to  us  to  require  of  the  witnesses  anything  more  than  a  scientifio 
opinion;  and  we  do  not  understand  the  answer  to  include  any- 
thing more  than  this. 
Exceptions  overuled. 

AonoNB  AOAnrsT  Gis-uoht  OoMPAims  iob  IxjxmoM  Cajjekd  mr  Bkuf* 
or  Gab,  and  H^viotsoa  thsbsdc  :  See  i7o/l||f  ▼.  Bo§km  OoMUgkl  Ool,  d9  Am. 
Dae.  233.  Am  to  publio  duty  of  gaa  oomgtaoM,  see  Shepard  t.  Mikoaukee  Ga» 
LigJUCo.,  70  Id.  471^  And  extended  note  thereto  485^189. 

ExPEBT  TBTUOirr:  See  extended  note  to  Hdmmoni  t.  Wbodmam,  06  Am. 
Deo.22S-246. 

Thb  FBnrczPAL  oun  was  dm)  In  Hand  ▼.  TnhabUanti  </  Brooi&ie,  126 
Mata.  326,  to  the  point  that  an  expert  who  has  heard  aomnoh  of  the  testimony 
ef  »  pievioos  witness  as  is  material  to  the  sabjeot-matter  of  the  inquiry  may 
be  interrogated  thereon;  in  MUler  y.  SmUh,  112  Id.  476»  that  a  witness  hav- 
ing the  requisite  knowledge  and  experience  may  always  be  examined  by 
hypothetical  questions,  even  if  he  has  not  seen  the  particular  subject  to  whidi 
the  trial  reUtes»  and  has  not  heard  all  the  other  evidence  given  in  the  case; 
and  in  Sh^atrd  v.  AMe^^  10  Allen»  648^  thai  evidenoe  must  be  eonflnad  to  th* 
points  in  issuer  and  tiiat  evidBBoa  which  raises  ooUaleral  kanes  ooglhl  to  b% 
earcfully  azbludsd. 


Wabrbn  V.  PiTOHBUEO  Railboad  Company* 

[8  ALLKf,  337.1 

FLinrnrF  nr  Aanm  joe  KiouoBirGB  oahitot  Rioovxb  vmxm  Ha  wj* 
HTifHiT.y  Usnra  Dub  Cars  at  the  time  he  received  the  injury,  even  fl 
the  carelessness  of  the  defendants  occasioned  it.  And  the  buidsn  of  prod 
is  upon  him  to  show  that  he  used  such  care. 

ViRDiOT  MAT  BS  DiRSCTZD  lOR  DEFENDANT  if  the  wholc  evidence  intro> 
duoed  by  the  plaintiff  has  no  tendency  to  show  care  on  his  part^  but^  o« 
the  oontrary,  shows  that  he  was  careless. 

VAOm  A8  TO   NiOLIOBNCB  WhICH  CouBT  CANNOT  BtORKnTLLT  WfTBDHAW 

IBOM  Oonsedebation  ov  Jobt. — Crossing  %  railroad  track  without  look* 
ing  to  see  if  a  train  is  coming  is  not  conclusive  proof  of  a  want  of  care^ 
whore  it  appears  that  there  is  a  double  track,  that  the  person  injured  had 
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Just  boaght  ft  ticket  at  a  station  for  a  train  wUch  was  to  pass  npon  the 
farther  track,  and  that  the  station  agent  said  to  him,  "The  train  is  com* 
ing;  we  will  cross  over." 
Mm  PuBGHASoi  ov  Railkoad  Ticxst  Don  NOT  Maks  PASsnroBB  or 
Butxr;  bat  if  he  is  passing  from  the  office  or  place  of  business  where  the 
pnrohase  was  made  to  the  train,  to  take  his  seat  in  the  cars,  on  the  prem- 
ises belonging  to  the  company,  connected  with  the  railroad,  and  under 
the  direction  of  the  company's  agent,  and  given  to  him  as  a  passenger 
with  whom  the  company  have  made  the  oontract  for  conveyanoe,  which 
the  purchase  of  the  ticket  creates,  he  is  to  be  considered  as  a  passenger, 
and  entitled  to  the  rights  of  a  passenger  while  so  passing. 

TlTBOHASBBS    OV   TiCKSTS  ARE   BOITND   TO    COMFLT   WITH  AlL  BSAaOKABUi 

Bulbs  and  Obdebs  of  Railroad  Company  or  their  agents,  as  much 
when  going  to  the  cars  from  the  station-house,  or  from  the  oars  to  a  place 
of  safety  beyond  the  railroad  track,  as  they  are  whan  actually  on  board 
the  tnun,  and  while  the  transit  continues. 
Cabs  Imposed  upon  Cabbiebs  or  Passenoebs  job  Hibb.  — A  railway  oom* 
pany  is  bound  to  use  the  utmost  care  and  diligence  in  providing  for  pas* 
aengers  a  safe  and  convenient  way  and  manner  of  aooess  to  its  tndns^ 
and  in  preventing  the  interposition  of  any  obstaole  or  obstmotion  which 
would  unreasonably  impede  them  or  expose  them  to  harm  while  proceed* 
ing  to  take  their  seats  in  the  cars,  in  order  to  prevent  those  injuries 
which  human  care  and  foresight  can  guard  against. 

Tort  to  recover  damages  for  a  personal  injury  received  by 
the  plaintiff,  in  consequence  of  being  run  over  by  the  defend* 
ants'  locomotive  engine.  It  appeared  that  plaintiff,  at  Somer- 
ville  station*  on  the  afternoon  of  August  7, 1854,  purchased  a 
ticket  for  Boston,  and  waited  in  the  station  for  the  arrival  of 
the  train  from  Lexington,  in  which  he  was  to  be  carried. 
There  were  two  tracks  in  front  of  the  station,  and  the  train 
from  Lexington  was  to  come  down  upon  the  track  which  was 
fSurthest  from  the  station.  When  the  whistle  was  heard,  as 
this  train  was  approaching  the  station,  the  station  agent  said 
to  the  plaintiff:  ''The  train  is  coming;  we  will  cross  over." 
The  agent  and  another  passenger  then  did  cross  over  to  the 
platform  upon  the  other  side  of  the  track,  and  reached  there 
before  the  train  arrived.  The  plaintiff  immediately  followed 
them,  but  did  not  come  out  of  the  station  onto  the  platform  in 
front  of  it  until  the  train  had  arrived  and  stopped.  When  he 
was  about  to  step  upon  the  rail  of  the  track  nearest  to  the 
station,  he  was  struck  by  the  engine  of  a  freight  train  from 
Boston,  and  received  the  injury  for  which  suit  was  brought  to 
recover  damages.  The  engineer  of  the  freight  train  testified 
that  it  was  going  at  the  rate  of  nine  or  ten  miles  an  hour,  and 
that  the  whistle  was  blown,  and  the  bell  rung,  in  the  manner 
fisual  when  approaching  the  station.  The  plaintiff  testified 
ihat  when  he  went  across  the  track  nearest  the  station,  be 
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looked  to  see  where  he  should  get  into  the  cars,  and  as  he  wa» 
stepping  from  the  platform,  in  front  of  the  station,  he  saw  the 
train  coming  from  Boston;  that  instantly  afterwards  the  sound 
of  the  whistle  struck  his  ear;  that  the  train  was  then  twenty 
or  thirty  feet  from  him;  that  he  had  not  time  to  save  himself;, 
that  he  had  no  intimation  whatever  that  the  train  from  Boston 
was  coming;  that  he  did  not  recollect  that  he  looked  towards- 
Boston  at  any  time  after  he  came  out  of  the  station,  until  he- 
was  stepping  onto  the  rail  of  the  track;  and  that  on  the  out- 
side of  the  platform  he  could  see  an  approaching  train  at  a^ 
distance  of  thirty  or  forty  rods.  But  there  was  other  evidence 
to  show  that  a  train  coming  from  Boston  could  be  seen  from 
any  part  of  the  platform  at  a  much  greater  distance.  After 
plaintiff's  evidence  was  in,  the  defendants  requested  the  court 
to  rule  that  the  plaintiff,  upon  his  own  testimony,  which  was 
not  contradicted  or  varied,  had  not  proved  that  he  was  in  the 
exercise  of  due  care  at  the  time  of  the  occurrence  of  the  in- 
jury, and  contended  that  it  ought  to  be  determined,  as  a  mat- 
ter of  law,  that  he  was  not  in  the  exercise  of  due  care.  But 
the  judge  would  neither  so  rule,  nor  order  a  verdict  for  the 
defendants.  The  evidence  on  both  sides  all  being  in,  and 
there  being  nothing  to  contradict  or  vary  the  testimony  of  the 
plaintiff  that  he  had  not  looked  down  the  track  towards  Bos- 
ton before  stepping  upon  the  track,  in  season  to  avoid  the 
approaching  train,  the  defendants  renewed  their  motion,  which 
was  overruled.  The  nature  of  the  instructions  and  exceptiona 
thereto  appear  in  the  opinion.  Verdict  for  the  plaintiff,  with 
damages  in  the  sum  of  $5,760.    Defendants  alleged  exceptioii8» 

/•  O.  Abbott  and  H,  C.  Hutchins^  for  the  defendants. 
G.  A.  Somerby  and  8»  B.  J9aAn,  for  the  plaintiff. 

By  Court,  Hoab,  J.  The  plaintiff  could  not  recover  tmleae 
he  was  himself  using  due  care  at  the  time  when  he  received 
the  injury,  even  if  the  carelessness  of  the  defendants  oooa* 
sioned  it.  And  the  burden  of  proof  was  upon  him  to  shoir 
that  he  used  this  care.     So  much  is  clearly  settled. 

In  several  recent  cases  it  has  been  held  that  if  the  whole 
evidence  introduced  by  the  plaintiff  has  no  tendency  to  show 
care  on  his  part,  but,  on  the  contrary,  shows  that  he  was  care* 
less,  it  is  the  duty  of  the  court  to  direct  the  jury,  as  matter  of 
law,  to  return  a  verdict  for  the  defendant:  Lucas  v.  New  Bed* 
ford  and  Tav/rUon  R.  R,  6  Gray,  64  [66  Am.  Dec.  406];  Oaha- 
gan  v.  Boston  and  Lowell  R.  jB.,  1  Allen,  187  [79  Am.  Dec  724]; 
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Todd  y.  Old  Colony  and  FaU  River  R.  R.j  8  Id.  18  [80  Am.  Dec. 
49];  WiUon  v.  CTuLrUstown^  8  Id.  137. 

We  should  have  no  doubt,  if  the  evidence  in  the  case  at  bar 
had  disclosed  nothing  more  than  that  the  plaintiff  crossed  a 
railroad  track,  with  due  notice  of  its  existence,  and  without 
looking  to  see  whether  a  train  were  approaching,  that  the 
principle  of  those  cases  would  be  applicable  to  this.  Such 
evidence,  with  nothing  to  explain  or  qualify  it,  would  not  have 
shown  the  exercise  of  due  care,  but  the  contrary. 

But  we  are  of  opinion  that  the  other  facts  which  appeared 
in  evidence  had  a  very  important  bearing  upon  the  propriety 
of  the  plaintiff's  conduct,  and  that  all  the  circumstances  taken 
together  presented  a  case  which  was  proper  to  be  submitted  to 
the  jury,  and  which  the  court  oould  not  rightfdlly  withdraw 
from  their  consideration. 

It  was  shown  that  the  plaintiff  had  purchased  his  ticket 
entitling  him  to  a  passage  to  Boston,  and  was  waiting  in  the 
passenger  station  for  the  arrival  of  the  train;  that  when  the 
whistle  of  the  approaching  train  was  heard,  the  station  agent 
employed  by  the  defendants  said  to  him:  ''  The  train  is  com« 
ing;  we  will  cross  over.*'  Upon  receiving  this  information 
and  direction,  the  plaintiff  followed  the  station  agent  from  the 
room  across  toward  the  train,  which  had  arrived  and  stopped 
before  he  came  out*  on  the  platform.  The  path  by  which  he 
went  to  the  train  was  somewhat  oblique,  so  that  the  engine 
which  struck  him  came  in  a  direction  partially  behind  him. 
Whether,  in  this  condition  of  things,  in  his  anxiety  seasonably 
to  reach  the  train,  which  would  stop  but  a  moment,  the  plain- 
tiff, at  a  station  with  which  he  was  not  fieuniliar,  would  have 
been  likely  to  be  thrown  off  his  guard  by  the  direction  to  cross 
over,  given  without  any  caution  or  qualification;  whether  he 
might  naturally,  and  without  subjecting  himself  to  the  impu- 
tation of  want  of  care,  have  considered  himself  under  the 
charge  of  the  defendants'  agent,  with  an  assurance  that  it  was 
safe  and  proper  to  go  directly  to  the  cars,  were  questions  for 
the  jury,  and  not  for  the  court.  They  were  submitted  to  the 
jury,  with  instructions  which  were  appropriate  and  sufficient, 
and  to  which,  in  the  opinion  of  this  court,  the  defendants  bad 
no  just  ground  of  exception. 

The  next  exception  taken  was  to  the  instruction  given  to 
the  jury, ''  that  a  person  who  had  purchased  a  ticket  entitling 
him  to  a  passage  on  a  particular  train  was  to  be  considered, 
while  passing  from  the  office  or  place  of  busineBS  where  the 
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purchase  was  made  to  the  train,  to  take  his  seat  in  one  of  the 
cars  of  which  it  consists,  as  a  passenger;  and  that  the  defend* 
ants  were  bound  to  exercise  the  same  degree  of  care  in  pro- 
viding for  him  a  safe  and  convenient  way  and  manner  of 
access  to  the  train,  and  in  preventing  the  interposition  of  anj 
obstacle  or  obstruction  which  would  unreasonably  impede 
him  or  expose  him  to  harm  or  injury  while  proceeding  to  take 
his  seat  in  the  cars,  as  in  the  subsequent  transportation  and 
carriage  of  him."  We  think  this  instruction,  though  not 
strictly  correct  as  a  general  proposition  applicable  to  all  cases 
of  the  kind,  was  not  erroneous,  if  taken  with  the  qualifications 
which  the  particular  case  afforded,  and  which  must  have 
been  obviously  understood  as  included  in  it.  As  a  general 
statement  it  was  too  broad,  because  a  passenger  may  buy  his. 
ticket  at  an  office  which  is  not  in  the  same  town,  or  even  in 
the  same  state,  in  which  he  intends  to  take  the  cars.  The 
railroad  company  have  no  control  over  his  movements,  and 
he  does  not,  by  the  purchase  of  a  ticket,  put  himself  under 
their  charge.  But  if  he  is  ''  passing  from  the  office  or  place 
of  business  where  the  purchase  was  made  to  the  train,  to  take 
his  seat  in  the  cars,"  on  the  premises  belonging  to  the  company, 
connected  with  the  railroad,  and  under  the  direction  of  the 
company's  agents,  given  to  him  as  a  passenger  with  whom 
the  company  have  made  the  contract  for  conveyance  which 
the  purchase  of  the  ticket  creates,  as  was  the  case  with  the 
plaintiff,  we  think  he  is  to  be  considered  as  a  passenger,  and 
entitled  to  the  rights  of  a  passenger  while  so  passing.  It  is 
the  duty  of  the  railroad  company  to  afford  to  the  passengers 
whom  Uiey  undertake  to  carry  in  their  cars  a  reasonable  and 
safe  opportunity  to  pass  from  the  room  or  building  in  which 
they  receive  passengers  for  transportation,  to  the  cars,  when 
the  proper  time  comes  for  them  to  take  their  seats.  The  pur- 
chasers of  tickets  are  bound  to  comply  with  all  reasonable 
rules  and  orders  of  the  company  or  their  agents,  as  much 
when  going  to  the  cars  from  the  station-bouse,  or  from  the 
cars  to  a  place  of  safety  beyond  the  railroad  track,  as  they 
are  when  actually  on  board  the  train,  and  while  the  transit 
continues.  The  instruction  to  the  jury,  therefore,  seems  to 
have  been  sufficiently  adapted  to  the  circumstances  of  the 
case,  and  this  exception  cannot  be  sustained. 

The  remaining  exception  was  taken  to  the  terms  in  which 
the  judge  who  presided  at  the  trial  defined  the  degree  of  caie 
which  the  law  imposes  upon  carriers  of  passengers  for  hire. 
The  language  used  was  precisely  that  in  which  the  role  of  law 
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was  laid  down  by  this  court  in  the  case  of  IngaUs  v.  BiUa^  9 
Met.  1  [43  Am.  Dec.  846].  Upon  a  full  examination  and  re- 
view of  the  English  and  American  cases,  Mr.  Justice  Hub- 
bardy  in  that  case,  declared  the  result  to  be  '^  that  carriers  of 
passetngers  for  hire  are  bound  to  use  the  utmost  care  and  dili- 
i;ence  in  the  providing  of  safe,  sufficient,  and  suitable  coaches, 
harnesses,  horses,  and  coachmen,  in  order  to  prevent  those  in- 
Ijuries  which  human  care  and  foresight  can  guard  against"; 
and  the  change  of  phraseology  in  the  case  at  bar  was  only 
that  required  to  adapt  this  rule  to  the  circumstanoeB  of  the 
carriage  of  passengers  by  railroad. 

The  rule  in  its  full  extent  has  been  recognized  and  affirmed 
in  several  subsequent  decisions:  McElroy  v.  Nashua  and  Lowell 
R.  R.y  4  Cush.  400  [50  Am.  Dec.  794] ;  Sehopman  v.  Boston  and 
Worcester  R.  £.,  9  Id.  24  [55  Am.  Dec.  41].  The  carriers  of 
passenger  are  not,  like  the  carriers  of  goods,  insurers  against 
•everything  but  the  act  of  God  and  public  enemies.  But  they 
are  bound  to  exercise  reasonable  care  according  to  the  nature 
of  their  contract;  and  as  their  contract  involves  the  safety  of 
the  lives  and  limbs  of  their  passengers,  the  law  requires  the 
highest  degree  of  care  which  is  consistent  with  the  nature  of 
iheir  undertaking. 

The  defendants  object  that  they  cannot  be  held  to  the  exer- 
cise of  the  utmost  care  and  diligence  which  human  care  and 
foresight  are  capable  of.    But  such  was  not  the  language  of 
the  court.    They  were  only  held  to  the  utmost  care  in  provid- 
ing suitable  and  proper  carriages,  engines,  tracks,  and  agents, 
in  order  to  prevent  those  injuries  which  human  care  and  fore- 
sight can  guard  against    The  object  is  to  prevent  such  in- 
juries as  are  the  subject  of  human  care  and  foresight;  that  is, 
-such  as  are  not  inevitable.    The  duty  is  to  use  the  utmost 
•care  in  regard  to  the  ordinary  and  usual  appliances  and  means 
of  carrying  on  their  business.     They  are  not  to  take  every 
possible  precaution  to  prevent  injury;  for  that  would  be  in- 
consistent with  the  cheapness  and   speed  which  are  among 
the  chief  objects  of  railway  traveling.    But  their  care  is  to  be 
exercised  in  relation  to  such  matters  and  in  such  ways  as  are 
appropriate  to  the  business  they  have  undertaken,  to  afford 
4>roper  and  reasonable  securities  against  danger;  and  it  is  only 
in  regard  to  these,  from  the  importance  of  the  interests  in- 
volved, that  they  are  held  to  a  proportionate,  that  is,  to  the 
utmost  care,  and  diligence. 

ExceptionB  overruled. 

Ax.  Die  Vol.  LXXXV— tf 
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PLAZNTIFr  OAimOT  BSOOYXB  fOB   NaQUGENOB  WHXBB   Hb  WAS  TTfipM^w 

KsaLiosiiT:  Mmrch  ▼.  Concord  jB.  R,  Corp,f  61  Am.  Dec  631;  KentikaKter  t. 
Cfhvekmd  etc  R.  R.  Co.,  62  Id.  246;  Adcam  ▼.  Wiffgim  F.  Co.^  72  Id.  247; 
Reeves  y,  Delaware  etc.  R.  R,  Co.,  72  Id.  713;  Oahoi^anT.  BcettmeicR.  R.  Cx» 
79 Id.  724;  McCullff  y.  Clarke,  80  Id.  684;  BaUimoreete.  R.  R.  Co.  t.  ITopHU 
ington,  83  Id.  678,  and  notes  to  these  cases.  Where  servant's  neglect  con- 
tribnted  to  injury,  he  cannot  recover  therefor  in  an  action  against  the  masten 
BymeU  v.  Laconia  Mfg*  Co,,  77  Id.  212. 

BuJEbDXN  OF  PrOOV  IK  ACTIOKS  TOR  KlQLIGENCE   IS  UPOK  FXiADiniT:  Jfo- 

OuUy  y.  Clarhe,  80  Am.  Dec.  684,  and  note  688;  he  must  show  his  own  use  of 
due  care:  (TaAoyon  y.  BoeUm  etc,  R.  R,  Co.,  79  Id.  724;  and  make  oat  &  prima 
fade  case  as  he  charges  it:  WinaUm  y.  .Taiffhr,  76  Id.  112.  Compare  MU-^ 
wcmkee  etc  R.  R.  Co.  y.  Hunter,  78  Id.  699. 

KsQLioENGs — Nonsuit  ob  Vbbdiot  iob  Dkfbndant  mat  bb  Dibiotbiv 
WHEN:  Mibocadoee  etc  R.  R.  Co.  y.  ffwUer,  78  Am.  Dea  699;  Qahagan  ¥» 
BoeUm  etc  R.  R.  Co,,  79  Id.  724. 

CONTRIBTTTOBT  NbOLIOENCB  SUTnCISNT  TO  WiTHDBAW  0A8B  TBOV  JUBTt 

Todd  y.  Old  CoUmy  etc  R.  R.  Co.,  83  Am.  Deo.  679,  and  note  thereto. 

Pebson  Who  has  Sboubbd  Railboad  Tiokct,  and  is  merely  crossing  a 
side-track  for  the  poxpose  of  taking  the  train,  is  not  a  passenger,  and  oanno^ 
reooyer  as  sach,  if  he  is  injured  by  being  strack  by  the  train:  Indiama  Oemt. 
iTy  Co.  y.  Hudeletm,  74  Am.  Dec.  264. 

Oabx  Imfosxd  upon  Oabbibbs  of  Passenobbs  fob  Hibb:  See  I^oAbOU 
etc  R.  R.  Co.  y.  EUiott,  78  Am.  Dea  606,  and  cases  dted  in  note  thereto  614. 

Thb  fbincipal  gasb  WAS  CITED  in  each  of  the  following  antfaorities  and 
to  the  point  stated:  Carrier  is  boond  to  use  the  utmost  csre  which  is  i*iTHfist- 
ent  with  the  nature  and  extent  of  the  business  in  which  ha  is  engaged,  uk 
the  proyiding  of  safe,  sufficient,  and  suitable  yehicles  or  yessels  and  oilier 
necessary  or  appropriate  instruments  and  means  of  transpcrtatioii,  as  well  aa 
in  the  management  of  the  same,  and  in  making  such  reasonable  anangemsnfta 
as  a  prudent  man  would  make  to  guard  against  all  dangers^  from  wfaaterer 
■ooioe  arising,  which  niay  naturally  and  according  to  the  usual  oooise  of  thiqga 
be  expected  to  occur:  Simmona  v.  New  Betiford  etc  Steamboat  Co.,  97  Masa. 
868.    But  a  carrier  of  passengers  does  not  warrant  the  absolute  safety  of  hia 
passengers.    His  undertaking  goes  no  further  than  this,  that  he  will  use  fte- 
sonable  care  according  to  the  nature  of  his  contract;  and  as  that  inydyea  tha 
aaf  ety  of  the  liyes  and  limbs  of  passengers,  the  law  requires  the  highest  degrea 
of  care  which  is  consistent  with  the  nature  of  the  undertaking.    If  an  acci- 
dent then  happens,  the  carrier  is  not  responsible:  Feital  y.  Middleaex  R.  R.  Qk^ 
109  Id.  405.    On  the  other  hand,  howeyer,  plaintiff  must  haye  used  reasoiii 
able  care.    Before  attempting  to  cross  a  railroad  track,  a  man  should  make  a 
reasonable  use  of  his  sense  of  sight,  as  well  as  of  hearing,  in  order  to  ascer* 
tain  whether  he  will  expose  himself  to  a  collision.    If  he  fails  to  use  his  sensea 
without  reasonable  excuse,  he  fails  to  use  reasonable  care:  ButterJUld  y.  Wesi^ 
em  R.  R.  Corp.,  10  Allen,  632;  Wheeloek  y.  Boeton  etc  R,  R.  Cc,  106  Masa. 
207.    But  where  he  assures  himself  shortly  before,  by  looking  each  way; 
that  there  is  no  car  approaching  which  would  make  the  eroasing  hazardous^ 
his  attention,  with  due  regard  to  his  own  safety,  may  be  properly  turned  for 
an  Instant,  to  see  if  there  is  any  obstruction  before  him  on  the  track,  or  exca> 
yation  in  his  way,  or  danger  of  collision  with  other  passengers  passing  to  ob 
from  the  cars:  Chciffee  y.  Boeton  etc  R.  R.  Corp.,  104  Id.  116.    If  he  attempt* 
to  cross  a  railroad  track  at  a  station,  for  the  purpose  of  taking  the  oars,  with* 
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(mt  looking  to  see  if  a  tnin  ia  approaching,  but  goes  npoQ  the  invitatioii  and 
under  the  direction  of  the  station  agent»  it  is  a  question  for  the  jury  whether 
in  so  crossing  he  uses  dae  care:  Wheelock  t.  Boston  etc  £,  B.  Co.^  105  Id.  207. 
The  plaintiff  is  required  to  prove  not  only  that  the  defendants  were  negligent^ 
but  also  that  his  own  negligence  did  not  in  any  degree  contribute  to  his  owa 
Injury.  The  burden  is  upon  him  to  show  affirmatively  that  he  was  in  th» 
ezerdse  of  due  care:  AU^  v.  Boston  etc  B,  B,  Co.f  105  Id.  78;  Detroit  etc  B.R, 
Co.  V.  Van  Stehiburg,  17  Mich.  120.  But  it  is  not  the  duty  of  the  court  t» 
dedde  the  question  on  the  preponderance  of  the  evidence.  That  is  for  the 
Juzy:  Bayley  v.  Bastem  B.  B.,  125  Mass.  65.  And  the  refusal  of  the  judge  tc» 
witiidraw  the  case  from  the  jury  cannot  in  aay  case  be  oonstmed  as  an  indi^ 
cation  that^  in  his  opinion,  the  jury  ought  to  find  in  the  plamtiff 's  favor  upon 
this  question.  On  the  contrary,  it  is  hLi  duty  to  submit  it  to  the  jury,  if  there 
is  any  evidence  to  justify  a  finding,  although  in  his  opinion  its  preponderanoe 
should  be  against  the  plaintiff:  Ch^fnor  v.  Old  Cohny  etc  Ity  Co,,  100  Id.  212l 
One  who  has  bought  a  ticket^  or  otherwise  become  entitied  to  tnuuportatioi» 
on  a  particular  train  of  can  of  a  railroad  oorporatioD,  is  ordinarily  a  passenger 
d  the  oorporation  from  the  time  when  he  reasonably  and  properly  starts  from, 
tiie  tiidket-offioe  or  waiting-room  in  the  station  to  ti^e  his  seat  in  a  car  of  the 
tfain,  tin  he  has  reached  the  stAtion  to  which  he  is  entitled  to  be  carried,  and 
htm  had  an  opportunity,  by  safe  and  convenient  means,  to  leave  the  train  and 
roadway  of  tiie  eoiporation  at  that  station:  CommomoedUh  y.  Bottom  etc  B,  i?., 
129  Id.  501.  A  passenger  may  sue  a  carrier,  to  reooverdamagea  for  an  injury 
Boatained  through  hia  ni^ligenoe^  either  in  tort  or  oontract^  as  the  rule  of 
dnty  ia  the  aame  in  either  form  of  action:  Eaton  v.  Boston  etc  B,  B.  Co.,  11 
AUenp  605.  The  principal  caae  was  distingniahed  in  Forsyth  ▼.  Boston  etc 
Mt.  B.  Co.,  103  Maaa.  614;  MayoY.  Boston  etc  B.  B.,  lOi  Id.  141.  For  inatrae^ 
tiona  oonf ormin^  in  all  essential  particulars,  to  thoee  in  the  principal 
■ee  CkmssB  t.  Boston  etc  B.  B.  Cosj^ ,  98  Id.  201. 
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LS  Aim,  29ai 

Boj.  or  Laddto  is  SncPLa  Wuttik  CknramAor  bmiumbi  Bhzfpie  cr 
OooDB  AKD  8HiP-owinER;  the  latter  to  carry  the  gooda»  and  the  fonner 
to  pay  the  stipulated  compensation  when  the  service  is  performed. 

Mabtssl  is  not  Bound  at  his  Pkbil  to  Enfobcs  Patunt  ov  Ttamttr 
IBOM  CoNsiGNxia.  He  may  waive  his  right  of  lien,  deliver  the  goods 
without  receiving  payment  of  the  freight^  and  yet  hia  right  to  reaort  te- 
the  ahipper  for  compensation  still  remains. 

Bhiffsk  Kaiud  in  Bill  or  Lading  is  Liablx  to  Garrixr  ron  Fbkiobt, 
although  he  does  not  own  the  goods,  and  the  carrier  has  waived  hia  lien- 
upcn  them,  aa  he  ia  the  party  with  whom  the  owner  or  master  entena 
into  the  contract  of  afi&eightment. 

Contract  to  recover  for  the  carriage  of  mackerel  from 
Hali&z  to  Boeton.  Defendants  had  shipped  the  mackerel 
at  Halifax  upon  a  vessel  of  which  the  plaintiffs  were  part 
owners.  Wooster  was  master.  The  bill  of  lading  was  in  the 
usual  form,  to  be  delivered  at  Boston,  '^tmto  Messrs.  B.  A« 


708  WoosTEB  V.  Tark.  [Maaa 

Howes  A  Co.,  or  to  their  aesignB,  be  or  they  paying  fi^ight  for 
Baid  goods,"  etc.  Wooster  was  informed  by  Howes  &  Ca, 
upon  the  arrival  of  the  vessel  at  Boston,  that  the  mackerel 
'^  to  arrive"  had  been  sold  to  a  person  to  whom  they  requested 
bim  to  deliver  them.  The  mackerel  were  accordingly  deliv« 
ered,  and  payment  demanded  of  Howes  &  Ca,  but  refiiaed. 
Howes  &  Co.  were  insolvent.  The  mackerel,  when  delivered 
on  board  the  vessel,  had  been  purchased  and  paid  for  by  the 
defendants  for  and  on  account  of  Howes  &  Ca,  at  whose  risk 
they  were  after  shipment.  This  fact  was  unknown  to  plain* 
tiffs.  The  mackerel  were  entered  at  the  custom-house  in  Hali- 
fax in  the  name  of  defendants.  Judgment  for  plaintifb,  and 
defendants  appealed. 

T.  JJ.  Russellf  for  the  defendants. 
H.  C.  Hutehina^  for  the  plaintiffk 

By  Court,  Bigelow,  C.  J.  The  question  raised  in  this  case 
is  very  fully  discussed  in  Blanchard  v.  PagSj  8  Oray,  281,  286, 
290-295.  It  is  there  stated  to  be  the  settled  doctrine  that  a 
bill  of  lading  is  a  written  simple  contract  between  a  shipjMr 
of  goods  and  the  ship-owner;  the  latter  to  carry  the  goods,  and 
the  former  to  pay  the  stipulated  compensation  when  the  ser- 
vice is  performed.  Of  the  correctness  of  this  statement  there 
can  be  no  doubt.  The  shipper  or  consignor,  whether  the  owner 
of  the  goods  shipped  or  not,  is  the  party  with  whom  the  owner 
or  master  enters  into  the  contract  of  affireightment.  It  is  ho 
that  makes  the  bailment  of  the  goods  to  be  carried,  and,  as 
the  bailor,  he  is  liable  for  the  compensation  to  be  paid  there- 
for. The  dictum  of  Bayley,  J.,  in  Moorsom  v.  Kymery  2  Maule 
&  S.  818,  subsequently  repeated  by  Lord  Tenterden  in  Drew  v. 
Birdj  Moody  &  M.  166,  that  in  the  absence  of  an  express  con- 
tract by  the  shipper  to  pay  freight,  when  the  goods  are,  by  the 
bill  of  lading,  to  be  delivered  on  payment  of  freight  by  the 
consignee,  no  recourse  can  be  had  for  the  price  of  the  carriage 
to  the  shipper,  has  been  distinctly  repudiated,  and  cannot  be 
regarded  as  a  correct  statement  of  the  law:  Sanders  v.  Van 
Zeller,  4  Q.  B.  260,  284;  Maclachlan  on  Shipping,  426. 

It  is  contended,  on  the  part  of  the  defendants,  that  the 
omission  of  the  master  to  collect  the  freight  of  the  oonrngneee 
of  the  cargo  or  their  assigns,  under  the  drcumstanoes  stated, 
was  a  breach  of  good  faith  towards  the  shippers,  which  oper* 
ates  as  an  estoppel  on  him  and  the  other  owners  of  the  vessel, 
whose  agent  he  was,  to  demand  the  freight  money  of  the  de« 
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fendants.  But  there  are  no  facts  on  which  to  found  an  allega- 
tion of  bad  faith  against  the  master.  He  did  no  act  contrary 
to  his  contract,  or  inconsistent  with  his  duty  towards  the 
shippers.  It  is  true  that  he  omitted  to  enforce  his  lien  on  the 
cargo  for  the  freight,  by  delivering  it  without  insisting  on  pay- 
ment thereof  by  the  coni^gnees.  This  was  no  violation  of  any 
obligation  which  he  had  assumed  towards  the  defendants  as 
shippers  of  the  cargo.  A  master  is  not  bound  at  his  peril  to 
enforce  payment  of  freight  from  the  consignees.  The  usual 
clause  in  bills  of  lading,  that  the  cargo  is  to  be  delivered  to 
the  person  named,  or  his  assignees,  ^^he  or  they  pajdng 
freight,"  is  only  inserted  as  a  rec<^i1ion  or  assertion  of  the 
right  of  the  master  to  retain  the  goods  carried  until  his  lien  is 
satisfied  by  payment  of  the  freight,  but  it  imposes  no  obliga- 
tion on  him  to  insist  on  payment  before  delivery  of  the  cargo. 
If  he  sees  fit  to  waive  his  right  of  lien  and  to  deliver  the 
goods  without  payment  of  the  freight,  his  right  to  resort  to  the 
shipper  for  compensation  still  remains:  Shepard  v.  De  Ber* 
nalesj  13  East,  565;  Domett  v.  Beckjordy  5  Bam.  &  Adol.  521, 
525;  Christy  v.  iZdir,  1  Taunt.  800.  Although  the  receipt  ^t 
the  cargo  under  a  bill  of  lading  in  the  usual  form  is  evidence 
from  which  a  contract  to  pay  the  freight  money  to  the  master 
or  owner  may  be  inferred,  this  is  only  a  cumulative  or  addi** 
tional  remedy,  which  does  not  take  away  or  impair  the  right 
to  resort  to  the  shipper  on  the  original  contract  of  bailment 
&r  the  compensation  due  for  the  carriage  of  the  goods. 
Judgment  for  the  plaintiffs. 


Bill  ov  Laddto  as  Ck>irrRACT:  See  extended  note  to  OhamHerr.  8pn^/mt, 
as  Am.  Beor  407-426^  <m  bille  of  lading;  Wa^land't  AdnCrY.  lioae^,  80  U.' 
336;  (TBrimY.  0Uchnd,B61d.  676;  Steekv.  Towiuend,  79  Id.  49. 

OoNsiasOE  18  LiABLB  lOB  FREIGHT:  Barter  y.  Haven$,  8  Am.  Deo.  393} 
Hoffwrd  ▼.  mddXdon^  16  Id.  616;  Qraml  ▼.  IFood,  47  Id.  162;  thoogh  he  be 
aforwarding  merchant:  Bailey  v.  Porter^  82  Id.  141.  And  a  stipolation  in 
the  bill  of  lading  proriding  that  the  consignee  shall  pay  it  does  not  of  itsell 
ralaeye  the  oondgncr.  The  carrier  may  waive  his  lien  and  zesort  to  the  con* 
■ignor,  nnlets  the  latter  is  ezonerttted  by  some  special  stipoktiQax  Qrotd  t. 
IFcQd;  47 Id.  168|  HiMr.  WemsaU,  69 Id.  74. 
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[8  Allbn,  887.1 

LuBiLiTr  OF  Marrtto  Woman's  Sxparati  Estatb  vor  moK  DnnL  -^ 
Where  debt  oreftted  by  married  woman's  oontFaet  la  exptwdj  made  • 
diarge  on  her  aeparate  estate,  or  is  ezpreesly  ooatraoted  on  ita  eredit^  or 
where  the  consideratioii  goes  to  the  benefit  of  saoh  estate^  or  to  ^«l»M»i*if 
its  yalae,  equity  will  decree  that  it  shall  be  paid  from  each  estate  or  its 
'dncome,  to  the  extent  to  which  the  power  of  disposal  by  the  married 
woman  may  go. 

In  Equitt,  Marrtbd  Woman  is  Liablb  on  her  Bond  Givsn  ior  Priob 
OF  Land  conveyed  to  her  for  her  sole  and  separate  nse,  so  hr  as  she  haa 
the  right  to  dispose  of  her  separate  estate,  uid  a  bill  will  lie  to  enfoioe 
payment  therefor  oat  of  her  separate  estate,  where  no  efifoetoal  remedy 
exists  at  law. 

Bill  in  Equtft,  Sufficient  Allegations  in,  to  Enforos  Patmirt  of 
Married  Woman's  Bond  out  of  her  Separate  Estate. — Where  a 
bin  in  equity  haa  been  brought  to  enforce  payment^  out  of  the  separate 
estate  of  a  married  woman,  of  a  bond  given  by  her  for  the  price  of  land 
•eoDveyed  to  her  sole  and  separate  use,  it  need  not  set  oat  any  spedfio  ea- 
•iate  or  property  belonging  to  the  defendant  in  her  own  rights  bat  may 
.allege  generally  that  she  is  possessed  of  property  to  her  sole  and  sepante 
«se,  and  subject  to  her  disposaly  which  is  chargeable  with  the  payment  of 
lihe  bond. 

Taxzno  of  Collateral  Seouritt  for  Fatmbnt  of  Debt  Affords  No 
Imflioation  that  Creditor  is  to  Look  to  It  onlt  or  primazily  for 
the  payment  of  the  debt.  The  debtor's  obligation  to  respond  in  his  per- 
son and  property  is  the  same  as  if  no  security  had  been  given. 

MoBTQAOE  Given  bt  Married  Woman  to  Seourb  Payment  of  her  Bobb 
given  for  an  estate  conveyed  to  her  own  use,  etc.,  in  no  degree  afleots  or 
impairs  the  equity  of  the  plaintiff  to  enf oroe  payment  for  tfaa  pitjpeii/ 
out  of  her  separate  estate. 

Trustee  is  Neoessart  Pabtt  to  Bill  nr  Equtet  to  enforoe  payment  of 
married  woman's  debt  out  of  her  separate  estate,  where  it  appears  thai 
her  property  is  in  the  hands  of  a  trustee. 

Squttt  has  JuRQDionoN,  Independent  of  Statute,  to  Oavbb  Marrieo 
Woman's  Separatb  Estate,  so  far  as  the  Jim  dispommU  is  vested  in  her, 
to  be  applied  in  payment  of  debts  contracted  by  her. 

Xquitt  has  JinusDionoN  where  Ko  Adequate  and  OaMPLsn  Rbmbdt 
AT  Law  Exists — Such  Remedy  does  not  Exist,  when. — Where  it 
does  not  appear  that  the  debt  which  plaintiff  seeks  to  enforoe  against  the 
separate  estate  of  amarried  woman  waaoontraoted  in  this  oommonwealth, 
er  is  of  such  a  nature  that  a  married  woman  would  be  liable  thereon,  and 
her  property  be  subject  to  attachment  under  our  statutes,  no  adequate 
and  complete  remedy  at  law  appears,  and  equity  haa 


Bill  in  equity,  alleging  that  the  defendant,  the  wife  of  J. 
W.  Ward,  in  November,  1855,  purchased  an  estate  of  leaae 
Henderson,  in  Jamaica,  New  York,  for  a  sum  not  less  than 
eighteen  thousand  dollars;  that  she  assumed  and  agreed  to 
pay,  as  a  part  of  the  consideration  thereof,  a  mortgage  thereoa 
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for  six  thousand  dollars,  which  had  heen  given  by  Henderson; 
that  as  a  further  portion  of  such  consideration,  she  executed 
jointly  with  her  husband  a  bond  for  six  thousand  dollars  to 
Henderson,  and  a  mortgage  on  the  estate  to  secure  the  same; 
that  said  bond  and  mortgage  had  since  been  assigned  by  Hen- 
derson to  the  plaintiff;  that  the  whole  of  the  principal  and  a 
part  of  the  interest  thereon  were  due;  that  the  first  mortgage 
upon  the  estate  had  been  foreclosed,  and  the  estate  sold  at 
sheriff's  sale,  under  the  laws  of  New  York,  to  pay  the  mort- 
gage, and  that  it  had  brought  an  insufficient  amount  to  pay 
the  same;  that  the  estate  had  been  conveyed  to  the  defendant 
as  her  sole  and  separate  property;  that  she  had  sold  the  same 
for  a  large  sum  since  the  date  of  said  bond  and  mortgage 
given  to  Henderson;  that  she  had  other  sole  .and  separate 
property,  either  in  her  own  name,  or  in  the  name  or  hands  of 
a  trustee,  which  ought  to  have  been  and  was  holden  for  and 
chargeable  with  the  payment  of  the  bond  and  interest  thereon; 
but  that  she  had  refused  to  pay  the  same.  The  prayer  was 
for  a  discovery  and  a  decree  for  the  payment  of  the  bond  out 
of  the  defendant's  separate  estate.  Defendant  filed  a  general 
demurrer,  and  the  judge  reserved  the  ease  fi»r  the  determina- 
tion of  the  whole  court. 

H.  (7.  Hutchinsj  for  the  defendant. 
J7.  TT.  Paine^  for  the  plaintiff. 

By  Court,  Biqelow,  C.  J.  The  main  qnestion  which  the 
defendant  seeks  to  raise  by  the  demurrer  to  this  bill  has  been 
folly  considered  and  determined  in  the  recent  case  of  WiUard 
V.  Eastham,  15  Gray,  328  [77  Am.  Dec.  366].  It  was  there 
held,  on  a  careful  and  considerate  view  of  the  authorities  and 
of  the  principles  involved  in  them,  that  where,  by  a  contract  en« 
tered  into  by  a  married  woman,  the  debt  created  by  it  is  made 
expressly  a  charge  on  her  separate  estate,  or  is  expressly  con- 
tracted  on  its  credit,  or  where  the  consideration  goes  to  the 
benefit  of  such  estate,  or  to  enhance  its  value,  equity  will  de- 
cree that  it  shall  be  paid  from  such  estate,  or  its  income,  to 
the  extent  to  which  the  power  of  disposal  by  the  married 
woman  may  go.  On  the  facts  set  out  in  the  bill,  it  is  clear 
that  the  debt  which  the  plaintiff  seeks  to  recover  in  this  suit 
was  contracted  on  a  consideration  which  went  to  the  benefit 
of  the  separate  estate  of  the  defendant.  The  bond  described 
in  the  bill,  and  which  the  plaintiff  now  holds,  was  given  by 
the  defendant  for  a  portion  of  the  purchase-money  of  an  estate 
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which  was  conveyed  to  her,  to  her  sole  and  separate  use.  The- 
case  therefore  comes  within  the  rule  laid  down  in  the  case 
cited.  The  estate  of  the  defendant,  though  she  was  under 
coverture  when  the  deht  was  contracted,  is  liable  therefor*  not 
because  the  contract  has  any  validity  at  law,  nor  by  way  of 
appointment  or  charge,  but  on  the  ground  that  it  is  just  and 
equitable  that  the  debt  should  be  paid  out  of  the  estate  which 
received  the  benefit  of  the  consideration  on  which  was  con- 
tracted. 

Nor  can  we  see  that  the  fact  stated  in  the  bill,  that  a  mori> 
gage  was  given  by  the  defendant  to  secure  the  payment  of  the 
bond  now  held  by  the  plaintiff,  in  any  degree  affects  or  im» 
pairs  the  equity  of  the  plaintiff  to  enforce  its  payment  against 
the  separate  estate  of  the  defendant.  The  taking  of  collateral 
security  for  the  payment  of  a  debt  does  not  afford  any  impli- 
cation that  the  creditor  is  to  look  to  it  only  or  primarily  for  the 
payment  of  the  debt.  The  obligation  of  the  debtor  tp  respond 
in  his  person  and  property  is  the  same  as  if  no  security  had 
been  given.  This  is  the  settled  rule  at  law:  CamwaU  v.  Chndd^ 
4  Pick.  448;  Bechwith  v.  Sibley,  11  Id.  484;  Tajfiar  v.  Cheever^ 
6  Gray,  146.  It  seems  to  us  that  equity  should  follow  the  law» 
and  apply  the  same  rule  to  debts  contracted  by  married  women. 
The  equitable  relief  which  is  afforded  to  enforce  payment  of 
such  debts  out  of  their  separate  property  is  founded  on  the 
reason  that  the  contract  is  entered  into  in  such  form  as  to  in* 
dicate  an  intent  to  create  a  personal  liability  by  the  wife» 
Bquity  will  give  effect  to  this  intention  by  assisting  the  credi* 
tor  to  reach  and  apply  her  separate  estate,  so  £ftr  as  the  ju$  dU^ 
fxmendi  is  vested  in  her.  This  intent  and  the  tsLCtB  on  which  it 
rests  are  in  no  degree  affected  by  the  giving  of  coUateiBl  se* 
curity.  The  contract,  being  entered  into  by  the  married 
woman  in  such  manner  as  would  create  a  jyersonal  obligatioo 
on  her  if  sole,  is  decisive  evidence  that  she  did  not  intend  that 
the  creditor  should  look  exclusively  to  the  property  which  wae 
pledged  for  its  payment,  but  that  he  should  have  such  other 
remedies  for  the  enforcement  of  his  claim  as  her  personal 
promise  to  pay  the  debt  might  give  him. 

Another  ground  urged  by  the  coimsel  for  the  defendant  in 
support  of  the  demurrer  is,  that  the  bill  does  not  set  out  any 
specific  estate  or  property  belonging  to  the  defendant  in  her 
own  right.  But  such  a  statement  is  not  necessaxy.  It  is  suffi- 
dent  that  it  is  distinctly  alleged  that  she  is  possessed  of  prop- 
erty to  her  sole  and  separate  use  and  subject  to  her  disposal^ 
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which  is  holden  for  and  chargeable  with  the  payment  of  th& 
debt  due  to  the  plaintiff.  If,  on  the  coming  in  of  the  answer, 
the  defendant  does  not  disclose  the  existence  of  such  property* 
but  denies  the  allegation,  it  will  be  incumbent  on  the  plaintiff 
to  support  it  by  proof,  or,  failing  to  do  so,  to  forfeit  his  claim 
to  equitable  relief.  Li  like  manner,  if  it  shall  be  made  to  ap* 
pear  that  the  separate  property  of  the  wife  is  held  by  a  trus- 
tee, it  will  be  necessary  for  the  plaintiff,  jn  order  to  entitle 
himself  to  a  decree,  to  amend  his  bill  by  making  such  trustee 
a  party.  But  until  it  appears  that  the  property  of  the  defend^ 
ant  is  in  the  hands  of  a  trustee,  so  that  it  cannot  be  properly 
reached  and  applied  to  the  payment  of  the  plaintiff's  debt 
without  making  the  trustee  a  party,  the  bill  is  not  defective  or 
open  to  demurrer. 

It  is  also  suggested  that  when  the  bond  was  given  by  the 
defendant  it  could  not  have  been  enforced  in  this  common- 
wealth against  her  separate  estate,  because  no  court  had  then 
the  power  to  take  cognizance  in  equity  over  the  subject-matter 
of  the  bill,  and  that  this  court  cannot  now  afford  tHe  relief  which 
the  plaintiff  seeks  by  enforcing  a  contract  entered  into  prior  to 
the  time  when  full  chancery  jurisdiction  was  conferred  upon 
it.  But  this  argument  confounds  the  distinction  between  a 
right  and  a  remedy.  The  contract  and  the  obligation  imposed 
by  it  on  the  defendant,  to  apply  her  separate  property  in  pay- 
ment of  the  debt,  did  not  acquire  any  force  or  validity  from 
the  statuto  which  gave  fiill  equity  power  to  this  court.  These 
existed  prior  to  and  independenlly  of  the  statute,  which  only 
•applied  the  means  by  which  they  could  be  enforced. 

Finally,  it  is  urged  that  the  bond  set  out  in  the  bill,  being 
a  debt  contracted  by  the  defendant  in  relation  to  her  separate 
property,  is,  under  the  statutes  of  this  commonwealth,  a  debt 
which  can  be  enforced  at  law  against  the  separate  property  of 
the  wife,  and  that  the  plaintiff,  having  thus  an  adequate  and 
complete  remedy  at  law,  cannot  ask  for  the  interference  of  this 
court  to  grant  him  equitable  relief.  But  the  answer  to  this 
objection  is,  that  it  does  not  appear  that  the  debt  which  the 
plaintiff  seeks  to  enforce  in  this  suit  was  contracted  in  this 
oommonwealth,  or  is  of  such  a  nature  that  a  married  woman 
would  be  liable  thereon,  and  her  property  be  subject  to  attach* 
ment  under  our  statutes. 

Demurrer  overruled. 


'^MAmawn  WoMAIT's  DsBIB  OB  Ck>irTSA0I8»  BVfOBGIICaT  OV,  AOAUraT 

uuuxB  EB!r4Ti^  AT  Law  AND  DT  Equitts  See  WUkurd  V.  JSoBtham,  77 
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Am.  Deo.  966;  Tale  ▼.  Ikderert  78  Id.  216;  Madaif  ▼.  Love,  amie,  p.  131;  and 
collected  ouee  in  the  notes  thereto^  paitJcalariy  tiie  extended  noie  to  Yah 
r.  Dederer,  78  Id.  226-228. 

Wm's  Bond  ob  Hon  Butds  hxb  Skpabatb  Ebtaxi  nr  KsarucKT: 
Burch  v.  Brtckmridge,  63  Am.  Beo.  553. 

OOLLATEBAL  SsOUBmr  MUST  NOT  BB  AALOWXD  TO  FaII^   inDDTl   MoberiB 

▼.  ITiampKm,  82  Am.  Deo.  465. 

MoRTOAOB  18  Mkrb  Collatkbal  SBOUBiTr  lOB  Patmbit  ov  Debt: 
Burhe  ▼.  Oruger,  58  Am.  Deo.  102;  Brown  ▼.  B^fdenburgh,  57  Id.  506;  and 
the  mortgagee  may  oollect  his  debt  withoat  regard  to  the  mortgage  aecority: 
Byan  v.  Dunlap,  63  Id.  334;  Burhe  r,  Oruger,  58  Id.  102. 

Thb  fbincipal  cask  wab  cited  in  each  of  the  following  anthoritieB  and 
to  the  point  stated:  A  bill  in  equity,  to  reach  the  separate  property  of  a 
married  woman,  for  the  payment  of  obligations  contracted  by  her,  and  which 
go  to  the  benefit  of  her  separate  estate,  is  maintainable,  if  there  is  no  ade- 
qnate  remedy  at  law:  Bobhtaon  y.  TroJiUer,  109  Mass.  479;  Phoenix  Ine.  Co. 
T.  AhboU,  127  Id.  561;  and  equity  will  decree  that  her  debt  created  thereby 
ehall  be  paid  from  such  estate  to  the  extent  to  which  her  power  of  diBpoaal 
may  go:  See  case  last  cited.  Where  existing  rights  can  only  be  enforced  in 
a  court  of  chancery,  and  no  equity  jurisdiction  exists,  they  cannot  be  en- 
forced. But  this  affects  the  remedy  only,  and  not  the  rights  and  does  not 
preyent  a  court  of  equity,  when  one  is  erected  by  the  legislature  with  ample 
powers,  from  maintaining  such  right  and  protecting  it:  CZeqcp  t.  Ingrakfmie^ 
126  Id.  203.  A  married  woman's  note  raises  an  implication,  in  the  ehmocm 
of  a  different  understanding,  that  her  separate  estate  is  to  be  charged  wiUi 
its  payment:  Avery  v.  VanMde^  35  Ohio  St.  276;  Heburn  ▼.  Warner^  112 
Mass.  277;  and  this  implication  is  not  at  all  affected  by  the  ezecntion  of  m 
mortgage  as  collateral  security  to  the  note:  Avery  ▼.  Vaaukklet  35  Ohio  St^ 
276.  The  obligation  of  the  debtor  to  respond  on  his  note  in  his  perMii  and 
property  is  the  same  as  if  no  security  had  been  given;  the  r^ta  of  tha 
creditor  npon  the  note  cannot  be  curtailed  by  the  fact  that  there  ia  no  a^ 
oarity»  nor  can  the  oUigatioos  of  the  debtor  be  varied  or  enlaiged  thereby t 
Bebutm  ▼.  Warner^  112  Id.  274.  A  married  woman's  mortgage  upon  her 
Mpantoeatato  win  make  her  liable:  Bdmm  Y.Warmer,  1121Ia».S77. 


POMBBOY   V.   TbDCPEB. 

18  Allbh,  8M.J 

Talob  <xv  Gooimi  Bbplbvud  v^md  not  bb  Azxbobd  iii  writ  or  declawtJoi 
mder  the  EngUah  law. 

Talub  or  GooDB  to  bb  Bbplbvxbd  nbbd  mot  bb  Allbgbd  in  WBxr  ov 
BsFLBvnr,  directed  to  a  deputy  sheriff.  Such  ia  the  oonstmotion  of  tlia 
afcatutea  of  MaaaacfauaettB^  and  the  law  ia  understood  to  be  the  nme  m 


FtADnov'B  ALLBOATiav  or  Valub  di  Wbit  or  BjtfLBViir  to  bb  Sbbtba 
BT  fiHBBDT  OB  BD  Dbputt  baa,  when  made,  been  held  admiswWe  againet 
Idm  in  evidence  of  the  valne,  but  not  to  be  ooncluaive  evidence  of  tiM 
value  of  the  property,  even  on  the  queation  of  the  jurisdiotioii  of  Hm 
eoort;  and  it  is  not  in  any  way  binding  on  the  defendant. 
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Talvb  ov  Goose  to  bb  Bjeflbyixd  ought,  pxbhafs^  to  bb  AuiIoxd  nr 
Wbit  ov  Rxplxtxn  where  it  ie  aenred  by  a  constaUe,  because  his  author^ 
ity  to  senre  it  is  limited  to  oases  in  which  the  sheriff  or  his  deputy  is  a 
party,  and  the  property  does  not  exceed  a  certain  valne;  and  beeaose  hia 
aathovity  in  specifio  cases  must  appear  on  the  face  of  the  writ. 

'WBXBM   DmNDANT   IN   RSPLEVXH    PUTS   It   OUT  OV   OiTIGEB's   FOWXE  TO 

Exxouts  Writ  and  deliyer  the  property  to  the  plaintiff  the  plaintiff  may 
proceed  in  the  canse,  and  recover  damages  for  the  full  yalne  of  the  prop- 
erty, as  well  as  for  the  detention. 

DnrxifDAirr  m  Reflevht  Who  FnxvxNTs  OFncm  vbom  Djeuvkbino  Fbovw 
XRTT  Replsvisd  TO  PLADTTirF  BT  Attaohino  It  upon  a  writ  in  his 
own  fayor,  cannot  object  to  the  proeecntion  of  the  replevin  on  the  ground 
of  such  non-deliyery. 

Dbqribzno  Animal  in  Wbit  of  Kouiviif  as  "HKmB"  and  in  certificate 
of  appraisement  as  "  cow,"  is  no  ground  for  disnussing  the  writ^  particu* 
larly  where  the  description  in  the  appraisement  directly  refers  to  the 
writfe  and  dearly  identifies  the  animals  replevied. 

AonOH   BKTWXEN   DlVTBRBNT   PaBTIES  AND   I0&  DOIXEXNT   OAUSI  18   No 

Bab  TO  Action  of  Rkplbvin.  —  Where  the  plaintiff  in  a  writ  of  replevin, 
has  cansed  the  officer,  to  whom  the  writ  was  committed,  to  bring  an  actim 
agMDst  the  defendant  and  another  officer  for  taking  the  replevied  prop* 
crty  out  of  his  hands  by  writ  of  attachment,  before  its  delivery  to  the 
puinfiff^  BQch  suit  is  between  different  parties  and  for  a  different  causey 
Is  no  bar  to  the  replevin  sait,  and  is  no  ground  for  dismissing  it. 
Sun  FOB  Dufebent  Causb  of  AonoN  is  No  Bab  to  Bkplkvik  Suit.  — 
Where  the  plaintiff  in  a  replevin  suit  has  begun  an  action  as  executor 
agMDst  the  defendant  and  his  officer  for  the  conversion  of  the  replevied 
property,  and  it  fails  to  appesr  that  the  oonversioii  relied  upon  is  the 
sama  act  for  which  the  replevin  is  broughti  it  cannot  affect  the  replsvia 
iiili* 

Bbplsvin  of ''  one  biown  heifer,  one  gray  heifer/'  and  other 
chattels.  The  writ  was  dated  April  7, 1860,  and  returnable  at 
the  June  term,  1860.  The  appraisement  was  of  "  the  within- 
named  brown  cow"  and  '^the  gray  cow/'  and  of  the  other 
chattels  as  described  in  the  writ;  and  showed  their  value  to 
be  more  than  twenty  dollars.  After  setting  forth  the  appraise- 
ment of  the  property  and  the  taking  of  a  bond  from  the  plain- 
tiff to  the  defendant,  the  ofBcer,  in  his  return,  stated  that  he 
thereupon  replevied  the  property;  that  while  he  was  transport- 
ing it  for  the  purpose  of  deliveiy  to  the  plaintiff,  it  was  forci- 
bly taken  from  him,  without  his  consent,  by  Harvey  Holmes, 
a  deputy  sheriff,  by  attachment  on  mesne  process  in  favor  of 
the  defendant  against  the  plaintiff;  that  therefore  he  could 
not  deliver  it  to  the  plaintiff;  and  that  he  had  summoned  the 
defendant  by  delivering  to  him  a  copy  of  the  writ  of  replevin. 
Defendant,  on  a  motion  to  dismiss,  and  in  his  answer,  set  up 
in  defense:  1.  That  the  writ  alleged  no  values  of  the  chattels 
fq;ilevied,  and  so  did  not  show  that  they  were  of  sufficient 
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value  to  give  the  court  jurisdiction;  2.  That  it  appeared  hy 
the  officer's  return  that  there  had  been  no  complete  replevy  and 
delivery  of  the  property  described  in  the  writ,  and  no  suffi- 
cient service  thereof;  8.  That  the  appraisement  was  of  other 
pioi)erty  than  that  described  in  the  writ;  4.  That  the  plaintifT 
had  caused  the  officer  who  served  the  writ  of  replevin  to  biing 
an  action  of  tort  against  this  defendant  and  Holmes  for  the 
wrongful  taking  and  conversion  of  the  property  replevied, 
which  action  was  brought  after  the  writ  of  replevin,  return- 
able to  June  term  of  the  superior  court  in  Bampden,  and  there 
entered  and  pending  at  and  before  the  time  of  the  entry  of 
this  actTon,  and  prosecuted  for  the  benefit  of  this  plaintiff;  5. 
That  on  May  1,  1860,  the  plaintiff  became  the  executor  of  the 
will  of  Elizabeth  Van  Allen,  who  died  before  this  replevin 
was  sued  out,  and  thereupon,  in  his  capacity  of  executor, 
brought  several  actions  against  said  Holmes  and  the  defend- 
ant for  the  conversion  of  the  chattels  named  in  the  replevin^ 
which  were  returned  to  and  entered  at  June  term,  1860,  of  the 
superior  court  in  Hampshire,  and  were  still  pending.    In 
February,  1861,  this  action  of  replevin  was  referred  by  rule  of 
court  in  common  form.    It  was  found  by  the  arbitrators  that 
the  actions  were  brought  and  pending  in   Hampden  and 
Hampshire,  as  alleged  by  the  defendant,  and  that  E.  Van 
Allen  died  in  1857.    They  awarded  in  favor  of  the  plaintifl^ 
subject  to  the  opinion  of  the  court.    The  superior  court  ao* 
cepted  the  award,  and  the  defendant  appealed. 

M.  WUcoXy  fat  the  plainti£El 
L  SuiMhCTy  Uff  the  defendant. 

By  Court,  Obat,  J.  1.  It  is  unnecessary  in  this  case  to  in- 
quire whether  the  general  rule  of  the  English  law,  that  the 
value  of  goods  replevied  need  not  be  alleged  in  the  writ  or 
declaration,  would,  tmder  that  law,  extend  to  writs  of  replevin 
in  the  form  used  in  this  commonwealth:  See  Wilkinson  on 
Replevin,  41;  Gibba  v.  Bartletty  2  Watts  &  S.  85;  Root  r. 
Woodruffs  6  Hill,  424,  and  authorities  there  cited;  5  Dane  Abr. 
521.  For  we  are  of  opinion  that  in  this  commonwealth  the 
rule  is  fixed  by  statute. 

The  statutes  of  the  Massachusetts  Colony  declared  that 
'^  every  man  shall  have  liberty  to  replevy  his  cattle  or  goods 
impounded,  distrained,  seized,  or  extended ''  (without  limit  of 
value),  ''unless  it  be  upon  execution  after  judgment,  and  in 
payment  of  fines":  Body  of  Liberties  of  1641,  art.  82;  Mass. 
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Col.  Laws,  ed.  1660,  69;  ed.  1672, 132;  Anc.  Chart  184.  The 
law  of  the  Plymouth  Colony  was  sunilar:  Plym.  CoL  Laws, 
•d.  1672, 14;  ed.  1685,  6;  ed.  1836,  256.  The  form  of  writ 
published  with  the  Massachusetts  Colony  laws,  as  well  as 
those  prescribed  in  the  statutes  of  the  province,  did  not  con- 
tain  any  allegation  of  yalue  of  cattle  distrained  or  impounded, 
nor  indicate  that  any  such  allegation  was  required  in  any  writ 
%of  lepleyin:  Mass.  Col.  Laws,  ed.  1672, 162, 163;  Prov.  Stats., 
18  Wm.  in.,  1701,  c.  13;  7  Geo.  L,  1720,  c.  7;  ed.  1726, 158, 
"289,  290.  It  may  be  that  in  the  province,  as  in  the  mother 
country,  the  writ  of  replevin,  although  allowed  by-  law  for  any 
goods  unlawfully  taken,  was  not  in  use  except  for  distresses 
or  for  impounded  cattle:  See  Prov.  Stats.,  9  Wm.  III.,  1697, 
€.  2,  sec.  2;  10  Wm.  HI.,  1698,  c.  4;  ed.  1726,  86,  96;  Wilkin- 
son on  Replevin,  2,  148;  MeUor  v.  Leathery  1  El.  &  B.  628, 
629,  and  authorities  cited;  Mennie  v.  Blakej  6  Id.  847. 

But  the  first  statute  of  replevins  of  the  commonwealth,  after 
directing  the  mode  of  proceeding  before  a  justice  of  the  peace 
upon  replevin  of  "  cattle  restrained  or  impounded,"  expressly 
authorized  the  suing  out  of  a  replevin  from  the  court  of  com- 
mon  pleas,  for  "  any  goods  or  chattels  taken,  distrained  or  at- 
tached," ^'  of  the  value  of  more  than  four  pounds."  And  the 
came  statute,  which  thus  limited  the  writ  to  chattels  above  a 
certain  value,  established  a  form  of  writ,  in  which  the  chat- 
tels were  directed  to  be  *' enumerated  and  particularly  de- 
scribed," but  were  not  required  to  be  valued:  Stats.  1789, 
c.  26,  sec.  4;  6  Dane  Abr.  515,  532.  The  later  statutes  sub- 
stitute "  twenty  dollars  "  for  '^  four  pounds,"  and  provide  that 
the  writ  shall  be  substantially  in  the  form  heretofore  estab- 
lished and  used:  R.  S.,  c.  113,  sees.  27,  28;  Qen.  Stats.,  c.  148, 
sees.  10, 11.  These  statutes  are  decisive  that  no  allegation  of 
value  need  be  made  by  the  plaintiff.  And  so  the  law  is  under- 
stood to  be  in  Maine,  under  like  statutes:  Thomas  v.  Spoffard^ 
46  Me.  410. 

The  statute  of  1789,  c.  26,  sec.  4,  required  the  officer  serving 
the  writ  to  take  a  bond  from  the  plaintiff  to  the  defendant  in 
twice  the  value  of  the  goods,  for  the  prosecution  of  the  replevin 
to  final  judgment,  and  the  payment  of  any  damages  and  costs 
recovered  by  the  defendant;  but  did  not  prescribe  any  mode 
of  fixing  this  value;  and  of  course  left  the  officer  liable  to  an 
Mtion,  if  he  took  insufficient  security:  Ladd  v.  Narthj  2  Mass. 
616, 617;  Murdoch  v.  WiU,  1  Dall.  841;  Gibbe  v.  BuUj  18  Johns. 
486;  JTimbatt  V.  3Vue,  84  Me.  84;  Jeffery  v.  Sastardj  4  Ad.  &  E. 
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823.  Under  that  statute  a  practice  grew  up,  to  some  extent, 
of  inserting  a  valuation  in  the  writ,  perhaps  with  a  view  of 
guiding  the  officer  in  fixing  the  amount  of  the  security  which 
he  should  require  of  the  plaintiff.  But  the  plaintiff,  who  ex- 
pected in  most  cases  to  recover  the  goods  specifically,  and 
damages  for  their  detentibn  only,  had  no  interest  in  setting 
the  goods  at  their  full  value,  and  often  undervalued  them  in 
the  writ  in  order  to  diminish  the  penalty  of  his  bond.  To 
avoid  this,  and  perhaps  also  to  protect  the  officer,  the  statute 
of  1824,  c.  106,  sec.  1,  provided  that,  whenever  the  defendant  or 
the  officer  should  suppose  that  a  bond  in  a  sum  twice  the  value 
of  the  goods  as  alleged  in  the  writ  might  be  an  insufficient 
security,  the  officer  should  cause  them  to  be  appraised  by 
three  disinterested  persons,  and  return  their  appraisement  on 
the  writ,  and  take  a  bond  to  the  defendant  in  double  such  ap- 
praised value.  That  statute  only  shows  that  a  valuation  had 
been  sometimes  inserted  in  the  replevin  writ,  not  that  it  wa» 
usefdl  or  necessary.  And  the  re-enactments  of  the  provision 
do  not  mention  any  valuation  in  the  writ:  R.  S.,  c.  113,  sees. 
20,  29;  Gen.  Stats.,  c.  148,  sees.  4, 12. 

There  are  several  cases  in  which  such  an  allegation  has 
been  made  by.  the  plaintiff,  and,  when  made,  has  been  held 
admissible  against  him  in  evidence  of  the  value:  Clap  v^ 
GuUd,  8  Mass.  163;  Huggeford  v.  Ford,  11  Pick.  224;  Barnes 
V.  BarOettj  16  Id.  79;  Stoift  v.  BameSy  16  Id.  196, 197.  But 
it  has  been  repeatedly  held  not  to  be  conclusive  evidence  of 
the  value  of  the  property,  even  on  the  question  of  the  jurisdic- 
tion of  the  court,  nor  to  be  in  any  way  binding  on  the  defend- 
ant: King  v.  Dewey^  11  Cush.  218;  Swift  v.  BameSy  16  Pick. 
197;  Small  v.  Swain^  1  Oreenl.  136;  Thomas  v.  Spofford^  46 
Me.  410. 

An  exception  to  the  rule  established  by  the  statutes  above 
dted,  that  the  writ  need  not  allege  the  value,  may  perhaps 
exist  where  the  writ  is  to  be  served  by  a  constable,  whose  au- 
thority to  do  so  is  limited  to  cases  in  which  the  sheriff  or  hia 
deputy  is  a  party,  and  the  property  does  not  exceed  a  certain 
value:  Gen.  Stats.,  c.  18,  sec.  61.  In  such  a  case,  Chief  Jus- 
tice Shaw  said:  ''The  authority  to  the  constable  is  given  only 
in  specific  cases,  which  must  appear  on  the  face  of  the  writ'* 
But  the  writ  was  dismissed,  not  for  want  of  alleging  the  value, 
but  tor  not  showing  that  the  sheriff  or  his  deputy  was  a  party: 
Ocnner  v.  Palmer,  13  Met.  303. 

In  the  case  now  before  us,  if  any  allegatioii  of  value  bad 
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been  necessary,  it  might  have  been  inserted  by  amendment, 
ftnd  its  omission  would  have  been  waived  by  the  general  rule 
of  reference:  Jagws  v.  Sandersouy  8  Cush.  273;  Merrill  v.  Ooldy 
1  Id.  460;  Day  v.  Berkshire  Woolen  Co.y  1  Gray,  423, 

2.  There  was  no  defect  of  service,  of  which  the  defendant 
can  take  advantage.  The  officer  had  caused  the  value  of  the 
ytop&tij  to  be  ascertained,  and  security  to  be  given  to  the  de> 
fendant  in  the  manner  required  by  law,  and  had  taken  the 
property  into  his  custody,  when  it  was  forcibly  taken  from 
him  at  the  defendant's  suit.  It  is  weU  settled  in  England  and 
in  Pennsylvania,  and,  it  would  seem,  in  New  York,  that  when 
Che  defendant  wrongftilly  puts  it  out  of  the  power  of  the  officer 
to  execute  the  writ  and  deliver  the  property  to  the  plaintiff, 
the  plaintiff  may  proceed  in  the  cause,  and  recover  damages 
for  the  full  value  of  the  property,  as  well  as  for  the  detention; 
Wilkinson  on  Replevin,  20,  43,  85;  Bower  v.  Tollman^  5  Watts 
ft  S.  561;  Baldtoin  v.  Cashy  7  Id.  426;  Snow  v.  Roy^  22  Wend. 
604.  And  we  can  have  no  doubt  that  such  is  the  law  of  Mas- 
sachusetts.  This  would  have  afforded  a  strong  reason  for 
requiring  the  value  to  be  stated  in  the  writ,  if  the  statutes 
already  cited  had  not  clearly  dispensed  with  any  such  allega- 
tion.  As  by  our  practice  no  declaration,  other  than  is  con* 
tained  in  the  writ,  need  be  or  usually  is  filed,  it  would  be 
strange  if  a  writ  sued  out  in  the  form  prescribed  by  the  statute 
could  be  rendered  insufficient  by  the  defendant's  subsequent 
wrongful  interruption  of  the  service. 

If  the  objection  to  the  service  could  ever  have  availed  the 
defendant,  it  was  clearly  waived  by  the  reference  of  the  ao-- 
tion. 

8.  The  court  know  no  authority  for  considering  a  ''  heifer  '^ 
to  be  misdescribed  as  a  '^  cow,"  except  in  the  single  instance 
of  interpreting  a  penal  statute,  which,  by  using  both  words,, 
manifested  an  intention  to  distinguish  the  one  from  the  otherr 
Sex  V.  Cookj  2  East  P.  C.  616;  S.  C,  1  Leach,  4th  ed.,  105; 
Freeman  v.  CarpeTUer^  10  Vt.  434  [33  Am.  Dec.  210];  Carruth 
V.  Orcissiej  11  Gray,  211.  In  a  case  in  the  Year-books,  a  man 
brought  replevin  of  a  heifer  {juvenca)y  and  was  afterwards 
nonsuit,  and  sued  out  his  writ  of  second  deliverance  of  a 
cow  (vacca) ;  to  which  the  defendant's  counsel  objected  on  the 
ground  of  variance;  but  Fitzherbert,  J.,  said:  ''The  writ  is 
good;  for  it  may  be  that  it  was  a  heifer  at  the  time  of  suing: 
out  the  replevin,  and  that  it  is  now  a  cow":  Year-book,  2& 
Hen.  Vm.,  p.  6,  pL  27.    So  here,  if  there  were  a  well-defined 
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line  between  a  heifer  and  a  oow,  the  court  oould  not  upon  this 
feoord  infer  that  the  animals  in  qnesticxi  had  not  passed  it 
after  the  suing  out  of  the  replevin  and  before  the  appraiae- 
ment  But  our  decision  need  not  rest  upon  this,  fixr  the  de* 
flcription  in  the  appraisement  directly  refers  to  the  writ|  and 
clearly  identifies  the  animals  replevied. 

4.  The  action  brought  by  the  officer  who  served  the  replevin 
Against  the  defendant,  and  the  officer  employed  by  him  to 
interrupt  the  service  and  take  away  the  property,  is  betweeo 
different  parties  and  for  a  different  cause,  and  therefore  no  bar 
io  this  action. 

6.  Upon  the  same  principle,  the  action  brought  by  the 
plaintiff  as  executor  of  Elizabeth  Van  Allen,  not  being  diown 
to  be  for  the  same  cause  of  action,  cannot  affect  this  case. 

Judgment  for  the  plaintiff  affirmed. 


YAum  OF  Pbopibtt  nr  Acnov  of  Rkflivaw  mubt  VMAaaaxAxna^ 
thfl  ■tftliate  of  Tezasy  in  order  to  render  judgment^  and  tbe  ahoriff  it  reqoived 
io  MMM  its  value  when  taking  the  bond  required  of  the  claimant^  hot  ihm 
estimate  of  value  thna  made  u  not  conolnirive  upon  the  partial:  Lkmr,  Wrigki^ 
JO  Am.  Bee.  282. 

DisGRiFnoN  nr  Bbplsviw,  SuFnomror  of:  SeenotetoiSSfesaitv. 
48  Am.  Dec  098^  099. 

Thx  fbinoifal  case  was  orkd  in  eaoh  of  the  following  antfaoriftias 
to  the  point  stated:  It  is  not  neceuaiy  in  a  replevin  writ  to  allege  the  valae 
of  the  goods  to  be  replevied:  Bhhe  v.  DarUng,  116  Mass.  300;  LUchmm  v. 
PfjUer^  116  Id.  373.  The  jnriBdiction  depends  upon  the  actoal  value  as  proya4 
«t  the  trial,  not  upon  the  plainti£f 's  allegatioii  or  the  appraisers'  certifioatet 
Blalx  V.  DcarUngj  116  Id.  300.  An  appraisement  was  first  required  by  tli» 
statute  of  1824,  c  106,  not  for  the  purpose  of  determining  ju^isdictiol^  \mk 
ixa  the  benefit  of  the  defendant*  and  perhaps  of  the  officer:  DaMnpot4  v* 
£urhet  9  Allen,  117*    A  heifer  is  a  young  cow:  Johnson  v.  Babeodt,  8  Id. 
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fUniHOAT)  COKPANT  IB  LlAXUI  FOE  In JX7BT  TO  OmB  OF  118  BMKfAMfa^ 

by  a  want  of  repair  in  the  road-bed  of  the  railroad. 

WOBKMAH  OB  SeRVAMT  18  SUPPOSED  TO  KVOW,  AND  TO  AflSDlO^  BlEBi ! 

rally  incident  to  the  employment  upon  which  he  enters^  among  whleh  la 
the  n^ligence  of  other  servants  employed  in  similar  servioes  by  the  nine 
master,  although  they  may  be  reasonably  fit  for  the  servioo  fat  whioh  ^baj 
are  engaged. 

SifPLOTEB  OB  MaSTEE  IS  HOT  LlABLB  FOB  In JUBDU  CAUSED  FBOK  WaET  OV 

Oabe  and  Oautioh  by  servant  towud  his  f ellow-eervanti^  whidi  4m 
oaio  on  the  part  of  the  employer  or  master  could  in  no  way  pnf«ik> 


Sept.  1864.]       Snow  v.  Houbatonig  R.  B.  Co.  721 

BHnOYBR  OB  MlSTOt  IB  LlABLM  JOB  LfJUBOB  TO  SliAVAllTb  OB  WOKKHXir 

which  happen  by  rmatm.  of  improper  and  defeotive  maohmeiy  and  appli- 
anoes  used  in  the  proBeoation  of  a  work.  It  ia  on  thia  principle  that  the 
proprietors  of  a  railroad  are  respoiudble  for  aocidenta  happening  by  tracka 
improperly  laid,  eto. 

IIiaraB  OB  Ekplotbb  n  Boukd  to  Usi  Dub  Oabb  is  Suffltino  asi> 
ICaintainino  Suixablb  lKSTBincENTALnTB8  foT  the  performance  of  the 
work  or  duty  which  he  requires  of  his  agents  or  servants,  and  will  be  lia- 
ble for  damages  occasioned  by  a  neglect  or  omission  to  fulfill  this  obliga- 
tion, whether  it  arises  from  his  own  want  of  care  or  that  of  his  agents  to 
whom  he  intrusts  the  dnty.  Bat  this  liability  does  not  extend  so  far  as 
to  require  of  him  that  he  should  be  responsible  for  the  n^ligence  of  hia 
servants,  if  of  competent  skill  and  experience,  in  using  or  managing  the 
means  and  appliances  placed  in  their  hands  in  the  course  of  their  employ- 
ment, if  they  are  neither  defective  nor  insufficient. 

TiBDiOT  MAT  BB  IXiBBOTXD  VOB  DKFKin>ANT  WHEN.  — Where  admitted  or 
nncontroverted  facts  of  case  show  that  the  acts  and  conduct  of  a  plaintiff 
at  the  time  of  an  alleged  injury,  and  contributing  to  produce  it,  are  such 
as  to  indicate,  according  to  the  common  experience  and  observation  of 
mankind,  a  want  of  due  and  reasonable  care,  adapted  to  the  circumstancea 
in  which  he  is  placed,  he  does  not  show  any  l^gal  cause  of  action,  and  it 
ia  the  duty  of  the  courts  in  such  a  state  of  the  proo(  to  direct  a  verdict 
for  the  defendant. 

Vaotb  Pbopsr  fob  Subuission  to  Jubt  and  not  to  bx  Bxtlsd  GABXLin 
AS  Matteb  of  Law.  — Where  the  duty  of  a  servant  of  a  railroad  coo^ 
pany  requires  him  to  uncouple  the  cars  of  a  train,  which  is  ordinarily 
done  while  the  train  is  in  motion,  thereby  loosening  the  bolt  sufficiently 
to  enable  it  to  be  withdrawn  from  its  socket,  and  which  cannot  be  done 
while  the  tiain  is  standing  still,  and  he,  in  endeavoring  to  uncouple  them 
while  the  train  is  in  motion,  stepa  between  the  cars,  but  meets  with  an 
injury  caused  by  a  want  of  repair  of  the  road-bed  of  the  railroad,  the 
oourt  cannot  rule,  as  matter  of  law,  that  he  was  careleBs,  and  ahoold 
anbmit  the  question  to  be  determined  by  the  jury;  although  he  oontinned 
fat  the  employment  of  the  company  after  he  knew  of  the  defect. 

ToBT  to  recover  damages  for  an  injury  sustained  by  the 
plaintiff  in  consequence  of  a  want  of  repair  of  the  road-bed  of 
ihe  defendants'  railroad.  It  appeared  that  the  injury  was  re- 
oeiyed  at  a  place  in  West  Btockbridge,  where  the  railroad  of 
the  defendants  crossed  a  highway,  and  near  an  intersection 
with  the  Hudson  and  Boston  Railroad.  The  Western  Rail- 
load  Gompanyi  as  contended  by  the  plaintiff,  had  a  right, 
under  certain  contracts,  to  use  the  defendants'  tracks  and 
switches  at  this  place,  for  the  passing  of  their  cars  and  en- 
gines, and  for  making  up  freight  trains,  and  distributing 
freight-cars  from  the  trains  upon  the  different  tracks  uniting 
there.  The  plaintiff  was  employed  by  the  Western  Railroad 
Company  to  attend  to  the  switches  upon  the  defendants'  rail- 
road at  this  place,  and  to  make  up  and  distribute  the  freight 
trains  for  the  Western  railroad.    The  position  and  distances 
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of  various  points  referred  to  were  exhibited  by  a  plan  pat  in- 
eyidence.    At  the  place  where  the  defendants'  railroad  crossed 
the  highway,  three  lengths  of  plank  had  been  laid  down  be- 
tween the  rails,  and  np  to  within  about  two  inches  of  them, 
entirely  across  the  highway.    One  of  these  planks  had  become 
defective,  and  had  a  hole  in  it  large  enough  to  admit  a  man's 
foot.    This  hole  had  existed  for  more  than  two  months,  and 
the  plaintiff  had  known  of  it  for  that  length  of  time,  and  had 
complained  of  it  to  the  one  whose  duty  it  was  to  repair  the 
tracks  of  the  defendants'  railroad.     It  appeared  from  the 
plaintiff's  testimony  that  he  was  forty-seven  years  of  age;  that 
he  had  been  employed  upon  railroads  in  various  capacities  for 
twenty-three  years;  that  when  injured  he  was  distributing  a 
freight  train;  that  for  the  purpose  of  giving  an  impetus  suffi* 
dent  to  send  the  cars  to  where  he  wished  them  to  be,  he  gave 
a  signal  to  the  engineer  to  back  his  engine,  which  was  done^ 
thereby  giving  the  cars  a  slow  motion;  that  while  they  were 
so  in  motion  he  stepped  between  the  engine  and  the  car  next 
to  it,  near  where  the  hole  in  the  plank  was,  for  the  purpose  of 
uncoupling  the  cars  by  taking  out  a  coupling-pin  by  whick 
they  were  connected  with  the  engine;  that  while  in  that  posi* 
tion,  endeavoring  to  get  out  the  pin,  the  train  continued  in 
motion,  and  he  had  to  take  two  or  three  steps  with  it;  that  am 
he  pulled  out  the  pin  and  stepped  away,  his  foot  caught  in 
the  hole  in  the  plank;  that  he  could  not  get  it  out  before  the 
wheel  of  the  tender  ran  over  his  leg;  and  that  the  injury  to  hia 
leg  rendered  amputation  necessary.    It  appeared  from  his  tes- 
timony that  the  hole  was   partly  filled  by  a  knot,  upon 
which  he  stepped;  that  the  knot  went  down  when  he  stepped 
upon  it,  and  as  he  pulled  up  his  foot  the  knot  caught  it,  and 
he  could  not  get  it  out;  that  after  making  the  signal  for  the 
engineer  to  back  his  engine,  he  made  no  signal  for  him  to 
stop;  that  he  thought  he  would  have  time  to  get  out  the  pin 
and  get  away  before  he  got  to  the  crossing;  that  he  failed  to 
get  away  before  he  got  to  the  plank  because  he  had  not  time; 
that  he  did  not  recollect  whether  the  pin  stuck  or  not;  and 
that  he  did  not  think  anything  about  the  hole  at  that  time. 
It  farther  appeared  from  his  testimony  that  the  mode  of  un- 
coupling cars  adopted  by  him  was  a  prudent  one;  that  there 
was  no  other  mode  of  doing  it;  that  at  this  point  it  was  an  as- 
cending grade;  the  engine  had  to  ease  back,  and  that  he  could 
not  have  pulled  out  the  pin  had  the  cars  been  still,  unless  the 
engine  eased  back;  and  that  it  would  have  taken  some 
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time  to  stop  the  cars  by  the  brake,  ease  up  by  backing  the  en- 
gine, and  then  take  oat  the  pin.  Upon  this  evidence  it  was 
ruled  by  the  judge  that  the  plaintiff  could  not  recover,  and  a 
verdict  was  returned  for  defendants.  Plaintiff  alleged  excep- 
tions. 

J7.  W.  Bishop  J  for  the  plaintifil 

/.  D.  OoU  and  T.  P.  Pingreej  Jr.,  for  the  defendants. 

By  Court,  Bioelow,  C.  J.  There  can  be  no  doubt  of  the 
liability  of  the  defendants  to  respond  in  damages  to  a  party 
injured  by  reason  of  a  defect  in  the  highway  caused  by  their 
misfeasance  or  non-feasance.  Bvery  one  who  creates  an  ob- 
struction to  travel,  by  erecting  barriers,  making  excavations 
or  otherwise,  in  a  public  way,  is  guilty  of  causing  a  nuisance, 
and  if  special  damages  are  thereby  occasioned,  an  action  will 
lie  against  him.  The  remedy  which  the  statute  gives  for  such 
injuries  against  towns  is  only  cumulative  or  additional  to  that 
which  the  party  injured  has  at  common  law  against  the  person 
by  whose  agency  the  obstruction  or  defect  was  caused  or  per- 
mitted to  continue:  2  Ch.  PL,  6th  Am.  ed.,  599;  Lowell  v.  Bos- 
ton and  Lowell  R.  £.,  23  Pick.  24,  83  [34  Am.  Dec.  33]. 

We  think  it  equally  clear  that  the  defendants  are  not  re- 
lieved of  this  liability  to  the  plaintiff  by  reason  of  any  relation 
which  subsisted  between  him  and  them  at  the  time  of  tho 
accident,  arising  out  of  the  employment  in  which  he  was  en* 
gaged.    In  the  first  place,  on  the  fects  reported  in  the  excep- 
tions, it  does  not  appear  that  he  was  employed  in  any  duty  or 
service  for  or  in  behalf  of  the  defendants.    On  the  contrary,  it 
is  stated  that  he  was  in  the  employment  of  another  corpora- 
tion.   The  only  connection  shown  to  exist  between  the  parties 
to  this  suit  is,  that  the  corporation  by  which  the  plaintiff  was 
employed  had  a  right  to  use  a  portion  of  the  tracks  of  the 
railroad  belonging  to  the  defendants  for  certain  specific  pur- 
poses, by  virtue  of  a  contract,  the  precise  terms  of  which  are 
not  declared,  and  that  the  plaintiff,  when  the  accident  hap- 
pened, was  actually  engaged  in  using  one  of  these  tracks  in 
making  up  freight  trains,  which  was  one  of  the  objects  for 
which  the  defendants  allowed  their  road  to  be  used  under  the 
contract  referred  to.    On  these  facts,  it  is  difficult  to  see  how 
the  doctrine  applicable  to  a  claim  for  damages  occasioned  by 
the  carelessness  of  a  fellow-servant,  against  a  common  em- 
ployer, can  h^ve  any  bearing  on  the  rights  of  the  parties  to 
this  action.    The  case  is  not  unlike  that  put  by  way  of  illus* 


^r24  Snow  v.  Housatonic  R.  R.  Co.  [Mass 

iration  in  FarweU  v.  Boston  and  Worcester  R.  S.^  4  Met.  49,  61 
[38  Am.  Dec.  339],  of  a  railroad  owned  by  one  set  of  proprie- 
lors,  whoBe  duty  it  was  to  keep  it  in  repair,  and  used  by  an- 
ther set  of  proprietors,  with  engines  and  oars,  paying  toll  to 
the  owners  of  the  road.  In  such  case,  the  intimation  of  the 
court  is  very  strong  that  a  servant  in  ttie  employment  of  the 
last-named  proprietors  would  have  an  action  against  the  fcHiner 
ior  an  injury  caused  by  the  negligence  of  one  of  their  ser- 
vants. 
But,  in  the  next  place,  a  decisive  answer  to  this  ground  of 
'  diefense  is,  that  it  does  not  appear  that  the  defect  in  the  road, 
which  was  the  proximate  cause  of  the  accident,  was  the  result 
"of  any  such  negligence  of  a  servant  of  the  defendants,  that 
~  they  would  be  excused  from  liability.  It  was  caused  by  a 
""want  of  repair  in  the  superstructure  or  road-bed  between  the 
Nbracks  of  the  defendants'  road,  where  it  crossed  the  highway. 
In  other  words,  the  defendants  neglected  to  keep  a  portion  of 
their  road,  where  it  was  necessary  for  the  plaintiff  to  go  in  the 
discharge  of  his  duties,  in  a  suitable  and  safe  condition,  so 
Ihat  he  could  not  pass  over  it  without  incurring  the  risk  of 
iiijuiy.  Now,  while  it  is  true,  on  the  one  hand,  that  a  work- 
man  or  servant,  on  entering  into  an  employment,  by  implica- 
tion agrees  that  he  will  undertake  the  ordinary  risks  incident 
to  the  service  in  which  he  is  to  be  engaged,  among  which  is 
the  negligence  of  other  servants  employed  in  similar  services 
by  the  same  master,  it  is  also  true,  on  the  other  hand,  that 
the  employer  or  master  impliedly  contracts  that  he  will  use 
due  care  in  engaging  the  services  of  those  who  are  reasonably 
lit  and  competent  for  the  performance  of  their  respective 
duties  in  the  common  service,  and  will  also  take  due  precau- 
lion  to  adopt  and  use  such  machinery,  apparatus,  tools,  appli- 
ances, and  means  as  are  suitable  and  proper  for  the  prosecution 
«f  the  business  in  which  his  servants  are  engaged,  with  a  rea- 
sonable degree  of  safety  to  life  and  security  against  injury. 
Thus,  an  owner  of  a  steamboat  would  be  liable  to  an  engineer 
wr  workman  in  his  employment  for  an  injury  occasioned  by 
the  use  of  a  boiler  which  was  clearly  defective  and  insufficient 
8o  a  manufacturer  would  be  subjected  to  a  like  liability  by 
the  use  of  imperfect  or  badly  constructed  machinery.  And  in 
like  manner  the  proprietors  of  a  railroad  would  be  responsible 
toT  accidents  happening  by  tracks  improperly  laid,  or  switches 
which  were  not  constructed  to  operate  with  regularity  and 
precision.     The  distinction  on  which  this  rule  of  law  is 
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founded  is  an  eminently  wise  and  just  one.  It  is  this:  A 
workman  or  servant,  on  entering  upon  any  employment,  is 
supposed  to  know  and  to  assume  the  risks  naturally  incident 
thereto;  if  he  is  to  work  in  conjunction  with  others,  he  must 
know  that  the  carelessness  or  negligence  of  one  of  his  fellow- 
servants  may  be  productive  of  injury  to  himself;  and  besides 
this,  what  is  more  material,  as  affecting  his  right  to  look  to 
his  employer  for  damages  for  such  injuries,  he  knows,  or  ought 
to  know,  that  no  amount  of  care  or  diligence  by  his  master  or 
employer  can  by  possibility  prevent  the  want  of  due  care  and 
caution  in  his  fellow-servants,  although  they  may  have  been 
reasonably  fit  for  the  service  in  which  they  are  engaged.  It 
is  certainly  most  just  and  reasonable  that  consequences  which 
the  servant  or  workman  must  have  foreseen  on  entering  into 
an  employment,  and  which  due  care  on  the  part  of  the  em- 
ployer or  master  could  in  no  way  prevent,  should  not  be 
visited  on  the  latter.  But  it  is  otherwise  where  injuries  to 
servants  or  workmen  happen  by  reason  of  improper  and  de- 
fective machinery  and  appliances  used  in  the  prosecution  of  a 
work.  The  use  of  these  they  could  not  foresee.  The  legal 
implication  is,  that  the  employer  will  adopt  suitable  instru- 
ments and  means  with  which  to  carry  on  his  business.  These 
he  can  provide  and  maintain  by  the  use  of  suitable  care  and 
oversight;  and  if  he  fails  to  do  so,  he  is  guilty  of  a  breach  of 
duty  under  his  contract,  for  the  consequences  of  which  he 
ou^t,  in  justice  and  sound  reason,  to  be  responsible.  Such 
we  understand  to  be  the  rule  of  law  and  the  principles  on 
which  it  is  founded,  as  now  fully  established  by  authority. 
Beaver  v.  Boeton  and  MavM  R.  £.,  14  Gray,  466;  Cayzer  v. 
Tajflwrj  10  Id.  274,  282  [69  Am.  Deo.  817],  and  cases  cited  in 
note. 

The  case  at  bar,  if  the  plaintiff  could  be  justly  regarded  as 
in  the  employment  of  the  defendants,  clearly  falls  within  that 
branch  of  the  rule  under  which  the  employer  is  held  responsi- 
ble for  injuries  caused  by  the  use  of  improper  or  defective 
means  for  the  proper  performance  of  the  work  or  duty  to  be 
rendered  by  those  engaged  in  his  service.  The  place  where 
the  accident  happened  was  intended  to  be  used  for  the  purpose 
of  making  up  trains.  It  was  necessary  for  the  person  whose 
duty  it  was  to  unshackle  the  cars,  or  to  fasten  them  together, 
to  pass  and  repass  over  the  space  covered  with  plank  between 
the  tracks  frequently  and  with  rapidity,  and  with  his  atten- 
tion in  a  great  degree  diverted  from  the  surface  over  which  he 
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passed,  and  directed  to  the  special  duty  or  service  of  separat- 
ing and  uniting  the  cars  in  order  to  prepare  the  trains  for 
transit.  The  existence  of  such  a  defect  as  the  evidence  dis- 
closed at  the  trial,  being  of  a  nature  to  obstruct  the  plaintiff  in 
passing  safely  and  rapidly  over  and  between  the  tracks,  and  to 
hinder  him  in  the  performance  of  the  service  in  which  he  was 
engaged,  tended  very  strongly  to  show  that  the  defendants  had 
committed  a  breach  of  the  implied  obligation  which  rested 
upon  them,  to  provide  a  suitable  place  in  which  the  plaintiff 
could  perform  his  duty  safely,  in  the  exercise  of  due  and 
reasonable  care,  and  without  incurring  a  risk  which  did  not 
come  within  the  scope  of  his  employment.  The  omission  of 
the  defendants  was  analogous  to  a  failure  on  their  part  to  have 
and  maintain  safe  and  suitable  tracks,  switches,  or  turn-outs, 
or  to  construct  and  keep  in  repair  stanch  and  sufficient  bridges. 
For  such  failure  or  omission  they  would  be  clearly  liable  in 
damages  to  a  person  in  their  employment  who  might  be  in- 
jured  thereby,  according  to  the  principles  and  authorities 
already  referred  to.  As  the  case  stood,  therefore,  at  the  trial, 
there  was  evidence  offered  by  the  plaintiff  which  tended  very 
strongly  to  show  that  the  defendants  had  been  guilty  of  negli- 
gence and  a  breach  of  duty,  which  would  render  them  liable 
to  the  plaintiff  in  this  action. 

It  is  urged  by  the  counsel  for  the  defendants  that  the  omis- 
sion to  repair  the  defect  which  occasioned  the  injury  was  the 
result  of  the  negligence  of  the  person  whose  duty  it  was  to  see 
that  the  planks  across  the  highway  were  kept  in  a  safe  and 
proper  condition,  and  that  the  accident  was  tiierefore  caused 
by  the  carelessness  of  a  fellow-servant.  But  this  argument 
leaves  out  of  sight  the  real  ground  on  which  the  liability  of  the 
defendants  rests.  If  the  argument  is  weU  founded,  then  it 
would  foUow  that,  as  a  corporation  can  act  only  by  agents  or 
servants,  it  would  escape  all  responsibility  for  every  species  of 
injury  caused  by  defective  machinery  and  apparatus,  or  badly 
constructed  tracks,  or  insufficient  bridges,  and  other  similar 
causes.  So  an  individual  could  avail  himself  of  a  similar 
immunity,  if  he  conducted  his  business  exclusively  by  agents 
or  servants.  But  the  rule  of  law  does  not  lead  to  any  such 
absurd  result.  The  liability  of  the  master  or  employer  in  such 
cases  is  founded,  as  has  been  already  said,  on  the  implied 
obligation  of  his  contract  with  those  whom  he  employs  in  his 
service.  This  requires  him  to  use  due  care  in  supplying  and 
maintaining  suitable  instrumentalities  for  the  performance  o^ 
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the  work  or  duty  which  he  requires  of  them,  and  rendera  him 
liable  for  damages  occasioned  by  a  neglect  or  omission  to  fulfill 
this  obligation,  whether  it  arises  from  his  own  want  of  care,  or 
<hat  of  his  agents  to  whom  he  intrusts  the  duty.  But  it  does 
not  extend  so  far  as  to  require  of  him  that  he  should  be 
fesponsible  for  the  negligence  of  his  servants,  if  of  competent 
skill  and  experience,  in  using  or  managing  the  means  and 
appliances  placed  in  their  hands  in  the  course  of  their  employ- 
xnent,  if  they  are  neither  defective  nor  insufficient. 

The  only  remaining  question  is,  whether  there  was  anythix^ 
In  the  acts  or  conduct  of  the  plaintiff,  at  the  time  he  received 
the  alleged  injury,  which  showed  a  want  of  due  care  on  his 
part,  sufficient  to  defeat  his  right  to  recover  damages,  and  to 
warrant  the  court  in  withholding  the  case  from  the  considera- 
tion of  the  jury.  We  think  it  very  clear  that  there  was  not. 
There  is  a  class  of  cases  involving  the  question  of  the  exercise 
of  proper  care  on  the  part  of  a  plaintiff,  in  which  it  is  not  only 
the  right,  but  the  duty,  of  the  court  to  decide  as  a  matter  of 
law  that  the  plaintiff  has  failed  to  maintain  his  action,  and  to 
direct  a  verdict  for  the  defendant.  These  are  cases  where, 
upon  the  uncontradicted  evidence,  it  appears  that  the  plaintiff 
was  guilty  of  a  want  of  due  care,  and  thus  fails  in  proving  an 
essential  legal  element  in  his  case.  In  such  an  aspect  of  the 
evidence,  it  is  the  duty  of  the  court  to  pronounce  on  its  legal 
effect.  It  is  certainly  difficult,  if  not  impossible,  to  lay  down 
any  general  rule  which  shall  be  of  easy  application  to  every 
<5aBe  which  may  arise.  It  may  be  said  generally,  however, 
that  where  the  admitted  or  uncontroverted  facts  of  a  case  show 
that  the  acts  and  conduct  of  a  plaintiff,  at  the  time  of  an  al- 
leged injury,  and  contributing  to  produce  it,  are  such  as  to 
indicate,  according  to  the  common  experience  and  observa- 
tion of  mankind,  a  want  of  due  and  reasonable  care,  adapted 
to  the  circumstances  in  which  he  is  placed,  he  does  not  show 
any  legal  cause  of  action,  and  it  is  the  duty  of  the  court  in 
such  a  state  of  the  proof  to  direct  a  verdict  for  the  defendant. 
Of  this  character  are  all  the  cases  heretofore  decided  in  this 
court,  where  such  course  has  been  pursued.  In  Lttcas  v.  New 
Bedford  and  Taunton  R.  R,,  6  Gray,  64  [66  Am.  Dec.  406],  the 
plaintiff  was  injured  while  attempting  to  leave  a  train,  after 
the  locomotive  had  begun  to  move  it.  A  similar  state  of  facts 
was  proved  in  Oavett  v.  Manchester  and  Lawrence  R.  A,  16  Id. 
eOl  [77  Am.  Dec.  422].  In  Todd  v.  Old  Colony  and  FaU  River 
It.  J2.  Co.,  8  Allen,  18  [80  Am.  Deo.  49],  S.  C,  7  Id.  207  [88 
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Am.  Deo.  679],  a  passenger  was  injured  in  oonsequence  ol 
baving  protruded  his  arm  outside  of  the  window  of  the  car 
while  the  train  was  in  rapid  motion.  In  Oahagan  ▼.  BotUm 
end  Lowell  R.  R.  Co^  1  Id.  187  [79  Am.  Dec.  724],  a  traveler 
on  the  highway  undertook  to  pass  between  cars  in  motion, 
propelled  by  an  engine,  having  no  sufficient  reason  for  making 
80  hazardous  an  attempt.  In  all  these  cases  the  conduct  <rf 
the  plaintiffs  was  inconsistent  with  that  degree  of  common 
care  and  prudence  which  men  ordinaiily  adopt  when  placed 
in  similar  circumstances. 

But  the  case  at  bar  £ei11s  within  a  different  category.  The 
plaintiff,  when  the  accident  occurred,  was  in  the  performance 
of  a  duty  or  service  which  required  him  to  step  between  the 
cars  and  the  engine  of  a  train,  for  the  purpose  of  uncoupling 
them  by  drawing  the  bolt  which  held  them  together.  Thia^ 
it  appears,  could  not  be  done  when  the  train  was  standing 
entirely  still,  but  it  was  necessary  for  the  engine  to  move  so 
as  to  loosen  the  bolt  sufficiently  to  enable  him  to  withdraw  it 
from  its  socket,  and  he  was  engaged  in  performing  that  ser» 
vice  in  the  usual  and  ordinary  mode,  when  he  was  thrown 
down  by  reason  of  the  defect  in  the  road.  A  case  of  this  sort 
is  not  within  common  observation  and  experience,  and  cannot 
be  judged  of  by  the  ordinary  rule  or  standard  applicable  to 
persons  who  are  only  passengers  or  travelers,  and  who  are  en- 
gaged  in  no  special  or  particular  service.  I£^  for  example,  a 
passenger  should  meet  with  an  injury  in  attempting  to  pase 
from  one  car  to  another  while  the  train  was  going  at  a  hig^ 
rate  of  speed,  his  act  would  be  deemed  by  every  one  an  im- 
prudent one,  and  so  manifestly  wanting  in  proper  care  thai 
he  could  not  recover  damages  from  the  railrtMul  company, 
although  some  negligence  or  want  of  due  care  on  their  part 
might  have  contributed  to  the  injury.  But  if  a  conductor  of 
a  train,  whose  duty  it  is  to  pass  ttom  one  car  to  another, 
should  while  doing  so  meet  with  a  similar  accident  from  a> 
similar  cause,  it  could  not  be  properly  said  that  he  was 
guilty  of  negligence  in  passing  from  car  to  car  while  the  train 
was  in  motion.  That  he  was  required  to  do  by  the  nature 
of  the  service  in  which  he  was  engaged;  and  the  question  of 
negligence  would  depend  on  other  considerations  growing  out 
of  the  peculiar  circumstances  of  the  case.  So,  in  the  case  ai 
bar,  if  the  plaintiff  had  been  a  traveler  or  by-etander,  and 
without  any  sufficient  reason  or  excuse  had  gone  between  th^ 
ear  and  engine  when  they  were  in  motion,  and  had  thare  ^'^^ 
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oeiTed  an  injury,  it  would  be  too  clear  to  admit  of  question^ 
that  the  consequenoes  of  any  accident  which  happened  to  him 
woold  fall  exclusively  upon  himself.  But  as  the  plaintiff  wa» 
in  the  discharge  of  his  duty  in  placing  himself  in  a  perilous 
position^ — a  duty  the  performance  of  which  was  known  to 
and  sancticNied  by  the  defendants, — the  fact  that  he  was  in 
such  position  has  no  tendency  to  proye  that  he  was  negligent 
or  careless.  The  question  of  due  care  in  such  case  depends 
on  the  manner  in  which  the  plaintiff  performed  the  duty  in-^ 
oombent  on  him;  whether  he  acted  with  due  skill  and  cau- 
tion, and  conducted  himself  in  the  usual  and  ordinary  way  in 
which  similar  acts  are  done  by  persons  engaged  in  like  employ- 
ment,  and  on  other  considerations  of  a  like  character,  which  do 
not  £ei11  within  the  range  of  ordinary  observation  and  experi- 
ence. The  question  of  negligence  was  therefore  a  proper  sub- 
ject of  evidence,  and  should  have  been  submitted,  with  proper 
instructions,  to  the  jury,  for  their  determination. 

Nor  do  we  think  that  it  was  any  the  less  a  question  of  fact 
to  be  decided  by  the  jury  because  it  appeared  that  the  plain- 
tiff had  previous  knowledge  of  the  defect  in  the  road  which 
caused  the  accident:  Reed  v.  Northfieldf  13  Pick.  98  [26  Am. 
Dec.  662];  Smith  v.  LaweUy  6  Allen,  40.  This  certainly  was  a 
circumstance  to  be  taken  into  consideration,  but  by  no  means 
a  decisive  one.  If  the  service  to  be  performed  by  the  plaintiff 
was  of  a  character  to  require  that  his  exclusive  attention 
should  be  fixed  upon  it,  and  that  he  should  act  with  rapidity 
and  promptness,  it  could  hardly  be  expected  that  he  should 
always  bear  in  mind  the  existence  of  the  defect,  or  be  pre^ 
pared  at  all  times  to  avoid  it. 

It  may  be  suggested  that  the  plaintiff  ought  not  to  recover 
because  he  continued  in  the  performance  of  his  duties  after  he 
was  aware  of  the  existence  of  the  defect  in  the  road.  There 
may  be  cases  where  a  servant  would  be  wanting  in  due  care 
by  incurring  the  risk  of  injury  in  the  use  of  defective  or  im- 
perfect machinery  or  apparatus  after  he  knew  it  might  caus^ 
him  bodily  harm.  But  we  do  not  think  this  case  is  one  of 
that  class.  His  continuance  in  the  employment  did  not 
necessarily  and  inevitably  expose  him  to  danger. 

On  the  whole  case,  as  presented  to  us,  we  are  of  opinion  that 
the  verdict  for  the  defendants  should  be  set  aside,  and  a  new 
trial  granted.  

LUBnJTT  OF  MaSTXR  job   InJUBUB  to  SxRVAVT  FBOM   DSTIOTmi  Ma^ 

envxRT,  OB  BiATBRiAL,  BTO.:  See  ByoBeUY.  Laeonki  Ufa*  Oo-t  77  Am.  Deou 
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US;  and  extended  note  thereto  218-22S,  upon  the  snbjeet^  and  dfwmwfaig 
mfwenl  points  in  the  tfUdbua^  mipra;  Pemuifbatnia  R,  S.  Co.t.  Asp^  62  Id. 
128;  Noyes  y.  Smiih,  66  Id.  222;  Mad  Eher  dc  S.  R.  Co.  ▼.  Barber^  07  Id. 
S12;  CofKr  ▼.  Taylor^  69  Id.  S17»  and  notes  to  these  cases. 

Railbqads  abs  Anbwxbasui  vob  Evxbt  Iiijuxr  Gaubid  vt  "Damn 
nr  Roads,  can,  or  fmginesb  or  by  any  negligenoe^  however  sli^t^  of  tibe  oom- 
ftoy  or  its  agents:  Pemughcuda  R,  R.  Oo,  ▼.  AipeU,  62  Am.  Deo.  82Si 

Mabter's  Gabs  and  Ddtt  zv  Sum.TZzro  SiBVAim^  Iw8rBmiBiii.'AMTfi^ 
AITD  ApPLiAiroBS:  See  extended  note  to  BtmuU  v.  Laooma  Iffg,  Oo,^  7J  Am. 
Dea  222;  Noyu  y.  ^fiii^  65  Id.  222;  Mad  Riner  dcR  R.Oa.Y.  Bather^  67 
U.  812;  Cayxer  y.  TayUyr^  69  Id.  817;  8mUh  ▼.  Ntw  York  etc  R  R  Co.,  7S 
Id.  805;  NaskaBe  etc  R.  R.  Co.  ▼.  SlSott,  78  Id.  606,  and  notes  to  these  oaaeiu 

Sbbvant  AssmoES  Risks  ov  Emflotmbnt  wbmsi  See  extended  note  to 
RumeU  ▼.  Laefmia  Mfg.  Oo.^  Tl  Am.  Dec.  222;  ^oyes  v.  SiMi,  66  Id.  222| 
iZBiioJ9  Cent  R.  R  Co.  y.  Cox,  71  Id.  298;  Na»hM$  etc  R.  R.  Co.  y.  SUhti^ 
78  Id.  606. 

MaBTXB's  LlABIUTr  SOB  IllJUBT  Dom  BT   Oini   SxBTABT  to  AXOfTHliM 

Fox  Y.  Sandford,  67  Am.  Dec  687|  and  extended  note  thereto  688-697;  «k- 
tended  note  to  Murray  y.  Bo^  Caro&na  R.  R.  Co.,  86  Id.  279-290;  note  to 
nUnoie  Cent,  R  R.  Co.  y.  Cox,  71  Id.  804;  WaMmme  v.  NatMXk  etc  R  R* 
Co.,  76  Id.  784;  Cooper  v.  MuHUm,  76  Id.  638;  Fraekr  v.  Pennsylvania  R  R. 
Co.,  80  Id.  467,  and  collected  cases  in  note  thereto  470;  NaiikoSUeetc  RRCo, 
Y.  EWott,  78  Id.  606;  note  to  OUUmoater  v.  Madiaon  etc  R  R.  Co.,  61  Id. 
108;  BrackeU  y.  StOiee,  81  Id.  694;  Ryan  y.  Fowler,  82  Id.  816;  Korak  t. 
CUy  qf  Ottawa,  83  Id.  266;  O'Coimett  y.  Batthnore  etc  R  R  Co.,  83  Id.  649. 

KXQLIOBNOI  —  NoirSUlT  OB  VSKDIOr  lOB    DXFXXnXABT  MAT  BB  DiBBOXBD 

IVHBB!  See  WarrenY.  .^Ildidcfy  J?,  i?.  Co.,  afi<€^  p.  700^  and  cases  cited  in  noto 
to  same. 

OOMTBIBDTOBT  NBOUOBirCB  SUffAUIBHT  10  WiTHBBAW  OaBB  IBOK  JUBTs 

flee  Warren  y.  FUdimrg  R.  R  Co.,  ani^  p.  700^  and  cases  died  in  noto 
thereto. 

Thb  TBDfoiPAL  OASB  WAS  OTrxD  in  each  of  the  foDowiiig  aathonties  and 
to  the  point  stated:  It  is  a  master's  duty  to  proride  proper  stmetores  and 
engines;  to  select  proper,  competent,  and  suitable  senrants;  to  pronde  proper 
«ad  safe  machinery;  to  keep  the  engines  with  which,  and  the  buildings, 
places,  and  stractnres  in,  npon,  or  oyer  which,  his  business  is  carried  on  in  a 
flt  and  safe  condition;  to  proyide  a  soitable  place  in  which  his  senrsnt^  being 
Ji^maulf  in  the  exercise  of  dne  care,  can  perform  his  dnty  nfoly,  or  at  least 
without  exposure  to  dangers  that  do  not  come  within  the  obvious  scope  of  his 
employment;  and,  in  short,  to  provide  proper  materials,  and  suitable  tools, 
fuadiinery,  and  all  other  instrumentalities  upon  or  by  means  of  which  an  em- 
ployment is  to  be  carried  on;  and  nnlsas  he  uses  reasonable  can 
he  will  be  liable  to  any  of  his  servants  for  injuries  suffered  by  them  by 
«f  his  negligence  in  this  respect;  and  this  includes  his  liabili^  to  any  of  their 
leUow-servants  for  his  negligence  in  these  respects:  OUman  y.  JBirfeia  JB.  R. 
Corp.,  10  Allen,  238;  Holden  v.  FUckburg  R.  R.,  129  Hass.  276;  Indiama  Oat 
Co.  Y.  Parker,  100  Ind.  192;  Lake  Erie  etc  Ry  Co.  v.  Kneadle,  94  Id.  466; 
Coombs  y.  New  Record  Cordage  Co.,  102  Mass.  684;  Fetch  Y.  AUm,  96  Id. 
4F74;  Curky  v.  Harris,  11  Allen,  121.  And  so,  whether  the  master  be  a  natn- 
tal  person  or  a  corporation:  Holden  v.  FUMurg  R.  R.,  129  Mass.  276.  And 
this  liability  extends  to  unsafe  and  dangerous  places  in  railroad  tcaoksi  Lakt 
Mrk  etc  Ry  Co.  y.  Kneadle,  94  Ind.  466w    And  a  master  must  supervisib 
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amme,  and  test  his  iniifthiTMW  m  often  as  eastom  and  experience  reqoire:  IneU' 
•MB  €^  Co.  Y.  Parker,  100  Id.  192.  The  qnestion  as  to  whether  plaintiff  need 
dae  oare,  in  aotiona  for  negligence,  ehonld  be  snbmitted  to  the  jniy  under 
fteper  inetmetionB,  espeoiaUy  where  the  case  preeente  a  varietj  of  cixcom- 
■tanoes  to  be  considered  in  connection  with  each  other,  and  depends  partly 
«pon  inferences  of  fact  to  be  drawn  from  these  circanistances:  Q^irh  ▼.  ffoHp 
99  Mass.  167;  Wecare  r.  FUchturg,  110  Id.  339.  Thus,  the  mere  fact  that  a 
yoatfafol  employee  conld  have  seen  that  a  place  in  wluch  he  was  set  to  woric 
was  dangerous  and  hazardous  by  exercising  his  facalty  of  sight,  is  not^  of  it* 
■el(  sufficient  evidence  to  hold  the  employee  accoontable  for  contribntoiy 
aegligence.  It  is  a  qnestion  for  the  jury:  HUl  ▼.  Oiut,  55  Ind.  49.  8o^ 
where  the  plaintiff  had  seen  a  wagon  in  the  road  in  the  daytime,  but  colUded 
with  it  the  following  night,  which  was  dark,  by  mnning  against  it  with  his 
own  vehicle,  the  fact  that  the  plaintiff  had  seen  the  wagon  in  the  same  place 
in  the  course  of  the  day,  and  before  the  accident  happened,  does  not  neces- 
earily  show  that  he  was  wanting  in  dne  care:  Fox  v.  SachOtt  10  Allen,  636. 
The  conrt  cannot  take  from  the  jury  a  case  in  which  the  evidence  is  conflict- 
log^  and  the  testimony  of  one  or  more  witnesses,  if  believed,  would,  taken  by 
itMlf,  support  a  verdict:  Beed  v.  InhabUants  qfDeerJlM,  8  Id.  524.  If  the  in- 
capacity of  an  Bgent  or  the  insufficiency  of  a  structure  is  known  to  the  mas- 
ter, or  has  existed  so  long  or  under  such  circumstances  that,  exercising  due 
ears,  he  ought  to  have  known  it,  he  is  responsible:  OUman  v.  Eastern  R,  B. 
Co,,  13  Id.  442.  If  any  want  of  repair,  however,  as  in  keeping  floors  in 
repair,  has  not  existed  for  so  long  a  time  as  to  show  absolute  n^ligence  on 
the  part  of  the  defendants,  then  an  injury  sustained  by  a  workman  employed 
by  a  corporation,  while  aiding  other  workmen,  by  request  of  his  foreman,  m 
removing  a  heavy  machine  into  a  room  by  means  of  trucks,  one  wheel  of 
which  broke  through  the  floor  and  thus  led  to  the  injury,  is  attributable  to 
the  negligence  of  an  agent  or  servant  in  the  service  of  a  common  employer 
with  the  plainti£^  and  the  principle  of  law  that  an  employee  injured  by  the 
negligence  of  others  m  the  service  of  the  same  employer,  while  he  was  acting  in 
the  discharge  of  his  duty,  and  all  acting  in  a  common  service,  would  not  apply: 
Cooper  V.  HdmUton  Mfg*  Co.,  14  Id.  196.  If  a  master  of  ordinary  pmdoioe 
does  not  believe  a  defect  dangerons»  his  servant  may  disregard  it  without 
losing  his  right  to  complain,  if,  while  pursuing  his  ordinary  course,  be  suffers 
from  such  defect:  Ccicfrado  Cent  B,  R.  Co,  v.  Ogden,  3  CoL  604.  Defendants 
are  liable  in  damages  to  the  plaintifla»  if  they  caused  an  unlawful  obstruction 
to  public  travel  in  the  highway,  whereby  injuries  were  oooasioned  to  the 
plaintiff's  property.  And  this  liability  exiBts,  notwithstanding  a  party  may 
also  have  a  remedy  against  the  town  or  city  where  such  obstruction  is  per- 
mitted: OUleU  V.  Wuiem  R.  R.  Cor^,  8  Allen,  662.  The  principal  case  was 
cited  in  support  of  the  correctness  of  the  instructions  given  in  St.  Louis  etc 
R^y  Co.  V.  VaUrius,  56  Id.  520.  There  seems  to  be  no  holding  in  New  York 
that  a  railroad  company  is  bound  to  furnish  a  safe  road-bed,  or  in  default 
tiiereof  to  be  liable  for  an  injury  to  one  of  its  employees  by  reason  of  such 
default:  Tnmey  v.  Botttm  etc  R.  R.  Co,,  C2  Barb.  219,  220.  The  principal 
case  was  quoted  from  in  Chicago  etc  R.  R.  Co.  v.  Oregory,  68  IlL  287,  and  die- 
iingnished  in  Ladd  v.  New  Bedford  R.  R.  Co.,  119  Mass.  414.  Unimportaai 
dtatioDs  of  it  weM  made  in  Morse  v.  QUndm  Co.,  126  Id.  286;  Athermmr. 
117  Id.  41L 
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StBONG  V.   GONYBBSR. 

[8  AULBM,  667.1 

Wwaw  or  Gbamioe  o  hot  Ezititlbd  to  Dowib,  ab  laAcrar  VaaaamMa 
•lid  tiioM  ^•^mii^  uider  hiniy  in  her  hosbttnd'B  Lmd  oonveyed  by  »  deed 
of  mmaty,  nbjeot  to  a  mortgage  coTering  the  entire  Talne  of  the  pro|^ 
orty,  ao  long  aa  tiie  mortgage  remains  nndiacharged. 

Geavtib  not  BomfD  to  Pat  onr  Mobtoagb.  — Grantee's  purchase  of  land^ 
oouTeyed  to  him  by  deed  of  warranty,  inbject  to  a  mortgage,  does  not 
import  a  promise  on  his  part  to  pay  soch  mortgage,  nor  does  he  thereby 
undertake  or  become  bound  to  pay  it  ofiEl 

FAnODIT  OF  MOBTaAOX  BT  GBAirTXB  ABD  TaKIBO  AmOBMBBT  TO  ^nnxt.9 

n  Ko  DiscBABOB.  — Where  land  has  been  oonv^yed  l^  a  deed  of  war> 
lanty,  subject  to  a  mortgege,  and  the  grantee  pays  off  the  mortgage  and 
takes  an  aasignment  thereof  to  himself,  the  mortgage  is  not  thereby  dis- 
oharged,  nor  can  the  widow  of  the  grantor  maintain  a  writ  of  dowev 
against  him. 

Wbit  of  dower,  brought  by  the  widow  of  Chester  Strong. 
It  appeared  that  in  June,  1849,  Cyrus  Enox  and  wife  were 
seised  in  fee  of  the  premisesi  and  oonveyed  them  to  Harvey 
Strong  and  Chester  Strong,  as  tenants  in  common.  Said  H. 
and  C.  Strong  mortgaged  the  premises  to  Enoz  and  wife  to 
secure  the  sum  of  seven  hundred  dollars,  with  interest,  thai 
being  the  entire  consideration  of  the  purchase.  In  September^ 
1853,  said  H.  and  C.  Strong  conveyed  the  premises  to  the 
tenant,  Converse,  by  deed  of  warranty,  subject  to  said  mort^ 
gage.  The  demandant,  Lucia  E.  Strong,  did  not  sign  either 
of  said  deeds.  In  September,  1857,  the  tenant  recovered  judg- 
ment against  said  H.  and  C.  Strong  for  possession  of  the 
premises,  was  put  in  possession  thereof  in  November,  1857^ 
and  remained  in  peaceable  possession.  The  tenant,  in  Janu* 
ary,  1859,  purchased  the  mortgage  to  Knox  and  wife,  and  took 
an  assignment  thereof  to  himself,  paying  therefor  the  full 
amount  of  the  original  note  and  interest  from  its  date,  nothing 
having  ever  been  paid  thereon.  In  February,  1863,  the  de- 
mandant's husband  died,  and  in  May  of  that  year  she  de- 
manded her  dower.  Judgment  for  tenanti  and  demandant 
appealed. 

/.  Wella  and  J.  O.  AUeUj  for  the  demandant. 

C  A.  Winchester  and  H.  MorrUy  for  the  tenant. 

By  Court,  Dbwby,  J.  The  estate  passed  to  Enox  and  wifc 
by  tiie  mortgage  deed  of  Harvey  Strong  and  Chester  Strong^ 
fiee  from  any  claim  to  a  right  of  dower  in  the  demandant  sa 
long  as  that  mortgage  remained  undischarged.    If  that  titl* 
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«till  ezistay  and  is  now  legally  held  by  the  tenant^  it  consti- 
tutes a  good  defense  to  the  present  action. 

The  fact  that  the  tenant  became  the  owner  of  the  equity  of 
redemption  would  not  in  itself  defeat  the  right  to  hold  the 
mortgage  title  free  from  the  claim  of  dower.  The  fact  that  he 
purchased  the  equity  of  the  mortgagor,  taking  a  conveyance 
by  a  warranty  deed,  '^  subject  to  the  mortgage,"  would  not 
a£fect  his  right  to  hold  the  mortgage  as  assignee  by  an  after- 
acquired  title,  with  all  the  rights  of  the  original  mortgagee.  A 
purchase  of  an  equity  of  redemption  is  always  a  purchase  of 
an  estate  subject  to  a  mortgage.  But  the  taking  of  a  deed 
with  the  recital  that  the  premises  are  subject  to  a  mortgage 
does  not  import  a  promise  on  the  part  of  the  grantee  to  pay 
such  mortgage. 

The  further  inquiry  is,  whether  this  mortgage  has  been  paid 
and  discharged.  It  is  said,  on  the  part  of  the  demandant, 
that  such  was  the  effect  of  the  acts  of  the  tenant  in  January, 
1859,  when,  according  to  the  statement  of  facts,  the  tenant 
purchased  the  mortgage  to  Knox  and  wife,  and  took  an  assign- 
ment thereof  to  himself,  paying  therefor  the  full  amount  of  the 
original  note,  and  interest  from  its  date,  nothing  having  ever 
been  paid  thereon.  Upon  a  careful  revision  of  the  cases  to 
which  we  have  been  referred  by  the  counsel  for  the  demand- 
ant, we  think  Ihey  fail  to  sustain  the  position  that  this  trans- 
action amounted  to  a  payment  and  discharge  of  the  mortgage. 
It  differs  fit>m  many  of  them  in  the  fact  that  this  was  a  pur- 
chase, and  in  form  an  assignment  of  the  mortgage.  It  differs 
from  the  cases  where  there  was  an  agreement  on  the  part  of 
the  purchaser  of  the  equity  that  he  would  pay  and  redeem  the 
mortgage. 

It  was  said  by  this  court  in  Brown  v.  Lapham^  3  Gush.  554, 
555:  "  If  the  money  is  advanced  by  one  whose  duty  it  is  by 
contract  or  otherwise  to  pay  and  cancel  the  mortgage  and  re- 
lieve the  mortgaged  premises  of  the  lien,  a  duty  in  the  proper 
performance  of  which  others  have  an  interest,  it  shall  be  held 
to  be  a  release  and  not  an  assignment,  although  in  form  it 
purports  to  be  an  assignment*  Where  no  such  controlling 
obligation  or  duty  exists,  such  an  assignment  shall  be  held  to 
constitute  an  extinguishment  or  an  assignment,  according  to 
the  intent  of  the  parties,  and  their  respective  interests  in  the 
subject  will  have  a  strong  bearing  upon  the  question  of  such 
intent."  Upon  examining  the  facts  in  this  case,  we  find  no 
obligation  on  the  part  of  the  defendant  to  pay  this  mortgage^ 
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and  bis  interest  clearly  required  him  to  hold  the  same  hy 
assignment,  as  this  was  the  only  effectual  mode  to  secnre  hi» 
fights  against  a  claim  of  dower  in  the  entire  estate,  discharged 
of  the  mortgage.  As  the  holder  of  the  equity  of  redemption^ 
and  to  make  the  same  effectual,  he  might  well  purchase  the^ 
mortgage  and  take  an  assignment  of  the  same,  paying  therefor 
the  amount  of  the  original  note,  with  interest,  without  reviving^ 
the  right  of  dower,  which  had  been  legally  barred,  or,  as  in  the 
present  case,  had  never  existed,  to  the  extent  of  the  debt 
secured  by  the  mortgage:  Paphin  v.  Bumsteady  8  Mass.  491  [& 
Am.  Dec.  113];  Oibson  v.  Crehore^  8  Pick.  475;  HxMt  v.  HutUj 
14  Id.  888  [25  Am.  Dec.  400].  The  result  is,  therefore,  that 
as  the  tenant  holds  the  right  of  the  mortgagee^  the  demandant 
cannot  maintain  this  action. 
Judgment  for  the  tenant. 

Bight  of  Downt  nr  Mostoaoid  Pbimiiib:  See  exfeendad  note  to  fflfcA- 
todt  ▼.  HarHngioHt  5  Am.  Deo.  2S2~2SfJi  Hawie^  t.  Bratffcrd,  S7  Id.  89Qt  end 
note  992;  SmUhr.  SiatU^.BSld.  7!l,  tad iwUTJZ;  JlicCfabeY.Bettowi,e6iaL 
iff!,  and  notes  4ff9. 

Patmxkt  of  Mobtqaob  bt  Graittbb,  and  TAxnro  AsnomfENT  to  Hm- 
fliLF,  Efffct  OF:  See  extended  note  to  nUehcodk  t.  EcarHngUmt  0  Am.  Deo. 
832-237;  note  to  MeCabe  ▼.  BOlow,  66  Id.  470. 

Thb  FRnroiPAL  cass  was  orrxD  in  each  of  the  following  anthoiHies  and 
to  the  point  stated:  A  stipulation  in  a  deed  that  it  is  sabjeot  to  mort- 
gage and  judgment  liens  does  not  prevent  the  grantee  from  baying  in  a 
mortgage  or  judgment  for  the  protection  of  his  title:  Booker  ▼.  Benaon,  83 
Ind.  260.  If  one  buys  land  by  a  warranty  deed,  subject  to  a  mortgage,  with- 
oftt  any  recital  that  he  assumes  or  agrees  to  pay  the  mortgage,  he  is  not  bound 
to  do  so;  and  if  he  takes  an  assignment  of  the  mortgage  to  himself,  the  mori> 
gage  is  not  thereby  discharged:  Tucker  ▼.  Crowley,  127  Mass.  401.  Where 
land  is  conveyed  subject  to  a  mortgage,  the  grantee  does  not  undertake,  or 
become  bound  by  the  mere  acceptance  of  the  deed,  to  pay  the  mortgage  debt. 
In  the  absence  of  other  evidence,  the  deed  shows  that  he  merely  purchased 
the  equity  of  redemption:  Fiake  v.  Tolman,  124  Id.  256.  When  a  purchaser 
pays  off  a  mortgage,  to  which  the  right  of  dower  would  be  subject^  merely  to 
clear  the  estate  of  the  encumbrance,  and  not  by  virtue  of  any  obligation  to 
pay  the  mortgage  debt,  and  takes  an  assignment,  or  a  conveyance  of  his  in- 
terests from  the  mortgagee,  he  may  stand  on  the  mortgage  tiUe,  if  he  please, 
and  thus  defeat  the  claim  of  dower  until  redemption  is  made,  as  no  dower 
can  then  be  assigned  without  payment  of  the  whole  mortgage  debt  by  the  de» 
mandant:  McCabe  v.  Swap,  14  Allen,  191;  ToomeyY,  McLean,  105  Mass.  124. 
The  purchaser  of  an  equity  of  redemption  from  an  assignee  in  insolvency  ol 
the  mortgagor,  who  takes  an  assignment  of  the  mortgage,  may  set  up  th» 
mortgage  and  its  foreclosure  against  a  claim  of  dower  made  by  one  who 
Joined  in  the  mortgage  for  the  purpoee  of  releasing  it:  PUU  v.  Aldnnk,  11 
A^^ft",  41.  A  mortgage  is  not  discharged  by  its  assignment  to  one  of  two  ten- 
ants  in  common  of  the  equity  of  redemption,  and  may  be  foreolosed  hj  tlie 
assignee:  Barker  v.  Flood,  103  Mass.  474. 
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Inhabitants  of  Milfobd  v.  Holbbook. 

[•  Allih,  17.1 

OwBBE  ov  BoiLDaro  n  Bodvb  to  IxvEMaxiwr  Town  iob  VAMAom  reeorared 
•gunrt  it  for  injiiriat  mftamed  by  %  third  peraon  by  reaaon  ol  the 
dafaothro  and  nnaafo  eondition  of  an  awaxng  extending  aoroea  the  aide- 
walk  Along  the  whole  front  of  the  building,  the  lower  atory  of  which  ia 
oecopied  by  ahopa»  for  the  advantage  of  which  anch  awning  waa  built  and 
maintained,  where  the  owner  haa  leaaed  the  whole  of  the  lower  atory  and 
a  part  of  the  upper  atory,  bat  haa  himaelf  remained  in  poaaeaaion  of  the 
reaidne  of  the  npper  atory,  there  being  no  ezpreaa  agreement  with  tho 
tananta  that  they  ahoold  keep  the  awning  in  repair. 

HonoB  BT  Town  to  Ownxb  of  Builbxno  ov  AonoN  Bbovoht  against  It 
to  zeooyer  damagea  for  an  injury  anatained  on  the  aidewalk  in  front  of  hie 
hnflding  ia  auffioient,  where  it  deacribea  the  building  and  requeata  him  to 
defend  the  action,  and  atatea  that  if  the  town  ia  liable  he  will  be  reepon- 
aiUe  to  it^  beoanae  the  injury,  if  it  oooozred,  moat  have  ooonrred  thioogb 
hia  negligence. 

OwvBB  OF  BonAZNo  Who  is  also  Oooupant  of  Pabt  of  It  is  Lublb 
FOB  Injobt  reeolting  from  hia  failure  to  keep  in  repair  an  awning  ex- 
tending the  whole  length  of  the  building,  although  there  be  no  agreement 
between  him  and  the  tenanta  of  the  raaidiie  of  the  building  that  he  ahould 
keep  the  awning  in  repair. 

JtnDQMXNT   BlOOTXBID   BT   ThIBD   PBSSON   AOAXNBT   ToWN    FOB   IkJUBIBS 

SuBTAiNXD  BT  Bbason  OF  DiFBUTiVB  AwNDTO  ovor  the  aidewalk  ia 
oonduaiTe  upon  the  owner  of  the  awning  bound  to  keep  the  aame  in  re- 
pair, and  who  haa  had  notice  of  the  pendency  of  the  action,  and  that  the 
town  would  hold  him  to  answer  over,  upon  the  pointa  that  the  awning 
waa  daf ectiTe,  that  the  peraon  auffered  injury  while  exerdaing  due  care^ 
and  that  he  aufifored  damage  to  the  amoont  of  the  judgment. 

ToBT  to  recover  of  the  defendant  the  amount  recovered 
against  the  plaintiffg  by  one  Day  for  an  injury  sostained  by 
reason  of  a  defect  over  and  in  a  public  sidewalk  in  Milford. 
The  notice  referred  to  in  the  opinion  was  in  these  words:  ''  Sir: 
Yon  are  hereby  notified  that  ComeliuB  T.  Day,  of  Milford,  has 
commenced  an  action  against  the.  inhabitants  of  the  town  of 
Milford  for  damages  alleged  to  have  been  sustained  by  him  by 
reason  of  an  injury  alleged  to  have  been  sustained  by  him  on 
the  sidewalk  in  front  of  or  near  Union  Block,  so  called,  in 
MilfDrd,  by  writ  returnable  before  the  next  superior  court  for 
the  county  of  Worcester,  and  you  are  hereby  required  to  de- 
fend said  action  at  your  own  expense  and  cost,  because,  if  the 
defendants  are  liable  at  all,  you  are  responsible  to  them,  as 
the  injury,  if  it  occurred,  must  have  occurred  by  your  negli- 
gence; and  if  you  do  not  defend  it,  they  will  claim  to  be 
reimbursed  by  you  if  judgment  is  obtained  against  them  thero- 
lor.''  The  judge  at  the  trial  charged  that  the  verdict  in  the 
former  action  was  binding  on  the  defendant  in  this  action  as 
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to  the  existence  of  a  defect  in  the  highway,  the  injury  to  Da/ 
while  using  due  care,  and  the  amount  of  such  injury.  The 
Jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant 
alleged  exceptions.    The  other  fsLcts  are  stated  in  the  opinioii. 

F.  H.  Dewey  and  H.  B.  StapleSj  for  the  defendaqt- 
P.  C.  Bacon  and  P.  E.  Aldriehy  for  the  plaintiffs 

By  Court,  Hoab,  J.  The  principal  question  presented  by 
the  bill  of  exceptions  is,  whether  the  defendant  was  in  such  a 
sense  the  occupant  of  the  building  called  '^  Union  Block,"  and 
the  awning  attached  to  it,  as  to  be  responsible  for  its  defective 
and  unsafe  condition,  and  bound  to  indemnify  the  plaintiffs 
for  the  damages  recovered  against  them  by  Day.  The  law 
applicable  to  the  point  has  been  very  distinctly  stated  in 
several  adjudged  cases  in  this  commonwealth;  and  the  only 
difficulty  is  in  its  application  to  the  particular  state  of  facts  in 
proof.  The  rule  is,  that  the  occupier,  and  not  the  landlord,  is 
bound,  as  between  himself  and  the  public,  so  far  to  keep  build- 
ings in  repair  that  they  may  be  safe  for  the  public;  but  if  the 
landlord  is  bound  by  express  agreement  with  the  tenant  to 
repair,  the  party  injured  by  a  defect  or  want  of  repair  may 
have  his  action  against  the  landlord  in  the  first  instance,  to 
avoid  circuity  of  action:  Lowell  v.  Sjniulding^  4  Gush.  277  [60 
Am.  Dec.  775] ;  Boston  v.  Worthingtony  10  Gray,  496  [71  Am. 
Dec.  678] ;  Kirby  v.  Boylston  Market  Asaociationj  14  Id.  249 
[74  Am.  Dec.  682].  We  are  then  to  consider  whether  there 
were  any  such  occupier  of  this  awning,  to  the  exclusion  of  the 
defendant,  at  the  time  the  damage  occurred,  as  would  exempt 
him  from  responsibility.  And  we  think  that  the  facts  ad* 
mitted  and  proved,  although  wanting  some  of  the  elements 
which  governed  the  decision  in  Kirby  v.  Boylston  Market  A9* 
sociaiion,  14  Id.  249  [74  Am.  Dec.  682],  are  sufficient  to  bring 
the  case  within  the  reason  of  that  decision,  and  that  the  rul- 
ing at  the  trial  was  right. 

The  defendant  owned  the  whole  building,  and  all  parts  of 
it  which  were  not  leased  to  other  persons  remained  in  his  own 
occupation.  On  the  lower  story  were  three  shops,  and  a  door- 
way and  staircase  leading  to  the  rooms  above.  The  awning 
was  an  entire  structure,  extending  over  the  sidewalk  across 
the  whole  front  of  the  building.  There  was  evidence  that  it 
was  built  and  maintained  for  the  advantage  of  the  shops;  but 
there  was  no  evidence  that  it  was  expressly  leased  with  them, 
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or  either  of  them.  Certainly^  the  part  extending  over  the  door* 
way  leading  to  the  upper  story  was  used  in  connection  with 
fhaty  and  would  famish  protection  and  convenience  to  persons 
resorting  to  the  upper  rooms.  One  of  those  rooms  was  leased 
to  the  town  for  a  public  library,  and  another  to  a  fire  company. 
The  hall  and  a  room  opposite  were  in  the  defendant's  pos- 
session under  the  care  of  an  agent,  and  let  from  time  to  time 
ibr  temporary  purposes.  The  town  and  fire  company  would, 
-of  course,  have  a  right  of  passage  by  the  stairs  and  entry  in 
common  with  persons  resorting  to  the  hall,  and  with  the  de- 
fendant himself.  There  was  obviously,  therefore,  no  such 
leasing  of  the  upper  story  to  tenants  as  would  exonerate  the 
landlord  from  all  responsibility  for  the  whole  building;  nor, 
as  we  think,  as  would  create  any  responsibility  in  the  fire 
•company  or  the  town  for  the  condition  of  the  passages  leading 
to  the  rooms  which  they  faired.  That  responsibility  remained 
with  the  general  owner  and  partial  occupant.  And  in  view  of 
all  these  &cts,  we  think  his  liability  for  the  awning  is  like  that 
which  he  would  be  under  for  the  condition  of  the  roof,  the 
eaves,  the  chimneys,  or  other  parts  of  the  building  not  aj^ro- 
priated  to  the  exclusive  use  of  any  particular  tenant,  or  to  all 
of  them,  to  the  exclusion  of  the  landlord. 

It  would  seem  to  make  no  difibrence  in  the  result  whether 
the  liability  of  the  landlord,  if  it  exists  at  all,  is  exclusive  or 
in  common  with  an  equal  one  on  the  part  of  tiie  lessees  of  the 
stores;  because  in  an  action  of  tort  the  nonjoinder  of  defend* 
ants  is  no  defense. 

The  remaining  exceptions  do  not  seem  to  us  well  founded* 

The  notice  to  the  defendant  to  take  upon  himself  the  defense 
of  the  former  suit  was  sufficienUy  full  and  precise. 

The  instructions  as  to  the  effect  of  the  former  judgment 
were  precisely  in  accordance  with  the  rule  given  in  BosUm  v. 
WoHhingUm^  10  Gray,  496  [71  Am.  Dec.  678],  above  cited. 

The  plaintiffs  were  not  in  pari  ddieto  with  the  defendant, 
-and  therefore  the  principle  that  one  joint  wrong-doer  cannot 
have  contribution  against  another  had  no  pertinency.  The 
only  fault  or  negligence  which  could  be  imputed  to  the  town, 
on  the  facts  shown,  was  a  failure  to  remedy  the  nuisance  which 
the  defendant  had  caused.  This  is  no  bar  to  their  claim  for 
indemnity:  Lowell  v.  Boston  and  Lowell  R.  A.,  28  Pick.  24  [84 
AuL  Dec.  83];  Lowell  v.  ShoHj  4  Cush.  276. 

There  was  no  need  of  submitting  to  the  jury  the  question 
whether  the  defendant  agreed  to  repair  the  awning,  as  he  was 
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rightly  h6ld  to  be  liable  without  reference  to  such  an  agree-^ 
ment 

The  evidence  which  was  offered  by  the  defendant,  and  re- 
jected, to  prove  that  the  Ml  of  the  awning  was  not  caused  by 
its  own  insufficiency,  and  that  he  was  not  chargeable  with 
negligence,  namely,  that  it  was  caused  by  an  extraordinary 
fall  of  snow  on  the  day  and  eyening  before,  was  inconsistent 
with  the  conclusive  effect  of  the  prior  judgment  on  the  ques- 
tion  of  the  defect  in  the  way.  The  only  defect  charged  wa» 
an  awning  insufficient  to  sustain  the  weight  of  snow  to  which 
it  might  reasonably  be  expected  to  be  exposed.  It  was  the 
plaintiffs'  duty  to  clear  the  awning  when  more  snow  was  upon 
it  than  it  could  bear,  imless  the  fall  of  snow  was  so  extraordi-^ 
nary  and  sudden  that  no  one  would  be  responsible  for  it 

Exceptions  overruled. 

Municipal  Ck>BFOBATiov  can  Rboovkr  moM  Owvsb  or  Bmumro  whm 
has  permitted  the  highway  in  front  thereof  to  be  oat  of  repair,  by  leaaoQ 
whereof  a  traveler  has  soatained  injury,  the  amount  of  the  jadgmont  which 
the  latter  has  recovered  against  it,  and  such  judgment  is  concliuxve  npon 
•Qoh  owner,  who  has  had  notice  of  the  pendency  of  the  action  against  th» 
eity,  and  that  it  would  hold  him  to  answer  over,  upon  the  pointa  that  tiii» 
highway  was  defective,  that  the  person  suffered  injury  while  exercising  dii» 
care,  and  that  he  suffered  damage  to  tho  amount  of  the  judgment:  (^  <^ 
Boston  V.  WorUungKm,  71  Am.  Dec.  678,  note  681 ;  Wcbum  v.  Botkm<bL,  B.  R, 
Corp,,  109  Mass.  285,  citing  the  principal  case;  LiUleum  v.  Bichardmm,  9& 
Am.  Dec  759,  note  765;  City  q/  Lowell  v.  Spcudding,  50  Id.  775. 

OwNKR  OT  Lbaskd  Preuisbs  Who   RiriAiNs  Control  of  Akt  Pabt 
THEREOF  is  liable  for  injuries  caused  to  third  persons  by  reason  of  his  fail* 
nre'to  repair  the  premises,  or  to  keep  them  in  a  safe  condition:  Khrby  v.  Boj^' 
Mton  Market  AssockUhn,  74  Am.  Dec.  682,  note  684,  where  other 
collected;  Commomoealth  v.  Wataon,  97  Mass.  564;  Shipley  v.  F\fty 
101  Id.  252;  Gray  v.  Boetm  O.  L,  Co,,  114  Id.  153;  Beadnum  y.  Comoay,  12S> 
Id.  376,  377;  Looney  v.  McLean,  129  Id.  35,  all  citing  the  principal  case. 
But  as  a  general  rule  the  lessee,  and  not  the  landlord,  is  primarily  liable,  un- 
less the  latter  is  bound  by  agreement  to  repair:  Kirby  v.  BoyleUm  Marbei  A^" 
§ociation,  74  Am.  Dea  682,  note  684,  and  cases  cited;  Wobum  ▼.  Hetuhaw, 
101  Mass.  199,  citing  the  principal  case.     A  city  is  not  m  pan  ddieto  with^ 
the  owner  of  a  building  who  permits  the  sidewalk  in  front  of  it  to  be  out  of 
repair,  where  the  only  faiilt  or  negligence  that  can  be  imputed  to  it  was  a. 
ftkilure  to  remedy  the  nuisance  which  such  owner  bad  oaaaed:  Weet  Boylstom 
r.  MatoHt  l^  Id*  343»  also  citing  the  principal  oaaa. 

The  fbikoipal  oase  is  also  oited  in  Wee^SM  v.  Mayo,  122  Man.  10^ 
to  the  point  that  a  notice  to  an  owner  of  a  building  throagh  whose  neglaofc 
to  repair  an  injury  baa  been  sustained,  of  a  suit  against  the  oity  by  the  party^ 
injux«d«  specifying  the  pUoe  of  the  aooideiit  and  requesting  him  to  defen<V 
la  soffioinit* 
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Kent  u  Whitney. 

[9  AXLBN,  62.] 

pBKn  fOR  WmoH  Goods  Sold  at  Aucnov  is  Abiubsxble  as  Evidwci 

of  their  yalne. 
Niw  Tbial  should  bb  Had  itpon  Qubstion  of  Damaqis  only,  where  ihm 

ezoeptioiis  whioh  are  sustained  relate  to  that  qnestion  solely. 

Tort  to  recover  for  the  conversion  of  certain  household 
fbmiture  seized  and  sold  upon  an  execution  in  favor  of  the 
defendant  against  the  plaintiff's  husband.  On  the  trial,  it 
appeared  that  the  goods  were  sold  by  the  officer,  and  that  the 
sale  was  conducted  fairly  in  all  respects.  For  the  purpose  of 
showing  the  real  value  of  the  goods,  the  defendant  offered  to 
prove  the  price  for  which  each  article  was  sold;  but  the  evi- 
dence was  excluded.  The  jury  returned  a  verdict  for  tho 
plaintiff,  and  the  defendant  alleged  exceptions. 

P.  E.  Aldrich  and  P.  O.  Bacorij  for  the  defendant 

J^.  H.  Deweyy  for  the  plaintiff. 

By  Court,  Bigblow,  C.  J.  There  can  be  no  doubt  that  the 
plaintiff  is  entitled  to  recover  in  the  action  the  full  value  of 
the  property  which  was  wrongfully  taken  and  converted  by 
the  defendant.  To  prove  this  value,  evidence  of  the  prices  for 
which  the  articles  sold  was  clearly  competent.  Such  evidence 
is  held  to  be  admissible  when  the  value  of  land  is  the  question 
at  issue:  Wyman  v.  Lexington  etc.  R,  R.j  13  Met.  316,  326. 
And  we  can  see  no  good  reason  why  it  is  not  equally  compe- 
tent as  having  a  tendency  to  show  the  value  of  chattels.  A 
sale  is  matter  of  fact,  not  of  opinion,  and  is  direct  evidence  of 
the  real  worth  of  the  thing  sold.  Indeed,  the  price  for  which 
an  article  is  bought  and  sold  constitutes  its  market  value,  and 
is  ordinarily  the  best  and  most  satisfactory  standard  by  which 
to  estimate  the  amount  at  which  the  same  or  similar  articles 
are  to  be  appraised  in  the  assessment  of  damages.  The  com- 
petency of  such  evidence  cannot  be  made  to  depend  on  the 
form  or  mode  or  particular  terms  of  the  contract  of  sale. 
These  circumstances  may  have  an  essential  bearing  on  the 
weight  to  be  given  to  the  fact  of  sale  as  affecting  the  price 
and  as  indicating  the  true  value  of  the  property,  and  they  are 
proper  for  the  consideration  of  the  jury.  But  they  cannot 
operate  to  exclude  the  evidence  altogether.  In  many  cases  a 
sale  by  auction  would  furnish  very  strong  if  not  decisive  evi- 
dence of  value.    An  auction  of  stocks,  for  example,  at  the 
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public  exchange  in  a  large  commercial  city,  affords  the  truest 
standard  of  the  prices  at  which  they  are  estimated  in  the 
market;  on  the  other  hand,  a  similar  sale  of  the  same  kind 
of  property  in  an  obscure  village,  attended  only  by  a  few  per- 
sons, might  be  very  feeble  and  unsatisfactory  evidence  of  the 
real  value  of  the  shares.  No  one  can  doubt  that  the  fact  of 
the  former  sale  would  be  admissible  on  the  question  of  value. 
Equally  so  would  be  the  latter.  The  evidence  is  of  the  same 
species  in  bot];i  instances;  the  only  difference  between  them  ia 
in  the  weight  to  which  the  fact  is  entitled.  This  consideration 
disposes  of  the  arguments  urged  against  the  competency  of 
the  evidence  which  was  rejected  at  the  trial  of  the  case  at  bar. 
It  is  said  that  the  sale  of  the  property  in  controversy  was  a 
forced  one,  under  legal  process,  in  which  the  necessity  of  dis- 
posing of  the  property  would  take  away  one  of  the  essential 
features  by  which  prices  are  fixed  and  regulated,  inasmuch  as 
the  seller  could  have  no  voice  in  fixing  the  sum  at  which  each 
article  was  sold.  This  is  an  argument  which  goes  to  the 
weight,  not  to  the  competency,  of  the  evidence.  It  would  ap- 
ply with  equal  force  to  every  sale  at  auction,  which,  when 
fairly  conducted,  whether  under  legal  process  or  not,  if  no 
minimum  price  is  fixed  on  the  property  offered,  is  made  to  the 
highest  bidder,  the  seller  having  no  option  as  to  taking  or 
refusing  the  price  offered.  But  such  sales  are  nevertheless 
ordinarily  supposed  to  be  a  fair  test  of  value,  the  inference 
being  a  reasonable  one  and  according  to  common  experience, 
that  competition  among  purchasers  will  carry  the  price  up  to 
the  real  worth  of  the  property  offered. 

No  case  has  been  cited  by  the  counsel  for  the  plaintiff,  nor 
after  some  research  have  we  been  able  to  find  one,  which  tends 
to  sustain  the  ruling  of  the  court  respecting  the  evidence  which 
was  offered  at  the  trial.  There  are  authorities  which  go  to  the 
extent  of  holding  that  in  certain  cases  a  party  cannot  be  al- 
lowed to  recover  in  damages  for  property  taken  from  him  a 
sum  greater  than  that  for  which  it  was  sold  at  auction  by  the 
defendant.  For  instance,  when  goods  have  been  seized  and 
sold  after  bankruptcy  by  some  person  who  fails  to  maintain 
title  to  them,  if  the  sale  was  bonafidey  it  has  been  decided  that 
assignees  are  entitled  only  to  the  amount  produced  by  the  sale, 
and  not  to  the  full  value  of  the  goods,  for  the  reason  that  they 
would  themselves  have  been  obliged  to  sell  the  property  if  it 
had  been  in  their  possession:  Whitniore  v.  Blacky  18  Mees.  & 
W.  607;  WhiUhouM  v.  Atkinson^  8  Car.  A  P.  844.    In  thess 
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cases  we  find  no  euggestion  that  a  sale  by  auction  is  not 
evidenoe  of  the  valae  of  property.  On  the  contrary,  it  is 
taken  as  the  measure  of  the  liabUity  of  the  wrong-doer.  In 
another  class  of  cases,  where  it  is  held  that  a  party  is  liable 
for  the  full  value  of  the  property  tortiously  taken  by  him,  the 
price  at  which  it  sold  at  auction  has  been  admitted  as  compe* 
tent,  though  not  conclusive,  evidence  of  its  value. 

Although  the  evidence  offered  by  the  defendant  was  errone- 
ously rejected,  we  are  of  opinion  that  he  is  not  entitled  to  a  new 
trial  of  the  whole  case.  The  evidence  which  the  court  refused 
to  admit  had  no  bearing  whatever  on  the  title  to  the  property  in 
question,  or  its  conversion  by  the  defendant.  These  questions 
have  been  settled  by  the  verdict  of  the  jury,  under  rulings  to 
which  no  exception  has  been  taken,  and  they  ought  not  to  be 
again  opened:  Winn  v.  Columbian  Ins.  Co,^  12  Pick.  279,  288; 
Robbina  v.  Tovmsendj  20  Id.  351.  The  evidence  rejected  had 
reference  solely  to  the  question  of  damages,  and  justice  will 
therefore  be  done  by  entering  the  order. 

Exceptions  sustained;  new  trial  as  to  damages  only. 

Kxw  Tbial  wnx  bb  Gbahted  as  to  Pabt  or  Oaitss  oklt,  u,  for  inatamoe, 
M  to  damages  only,  when  rach  conxBe  is  just:  FUagerM  ▼.  Jordan,  11  Allsn^ 
130;  Burton  ▼.  WUmingUm  A  W,  S.  H.  Co.,  84  N.  0.  201,  both  dtmg  the  prin« 
opal  case,  although  the  latter  cites  it  erroneously  as  9  Pick.  62,  instead  ci 
9  Allen,  02.  A  new  trial  should  be  limited  to  that  alone  in  which  there  in 
error:  Patton  v,  CUy  qf  Springfield,  99  Mass.  636,  also  citing  the  principal  case. 

Ajcouht  yob  Which  Pbopebtt  Sold  at  Auoiioh  is  competent  evidenoe  of 
its  Tslne  at  the  time  of  the  sale:  Brigham  t.  Aom^  118  Mass,  540,  citing  the 
piinoipal 
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MonaoAOBB  aw  Land  mat  RBT.BAaB  Pabt  thxbbof  ibom  OPERATunr  or 
BU  MosTQAOB  withont  impairing  his  secority  upon  the  remainder,  if,  at 
the  time  he  execntes  such  release,  he  has  no  notice,  actnal  or  constmotiye, 
of  a  prior  conveyance  of  a  portion  of  such  remainder,  made  by  the  mort* 
gagor  to  a  third  person;  and  the  record  of  snch  prior  oonyeyance  is  not 
coDstmctiYe  notice  thereof  to  him. 

BlOBT  TO  CONTBIBUnON  IBOM  SUBSBQUXNT  QrANTBB  OV  PoBTION  OP  MOST- 

GAOBD  Pbxkises  cannot  be  settled  in  a  snit  in  eqniiy  to  redeem  from  the 
mortgage,  unless  each  grantee  is  made  a  parfy  to  the  bilL 

Bill  in  equity,  to  redeem  land  from  a  mortgage.  The  par« 
ties  agreed  upon  the  following  filets:  In  August,  1853,  Nathaniel 
Chessman  mortgaged  a  tract  of  land  in  Milford  to  Asa  Wood, 
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I  he  defendant's  intestate,  to  secure  a  sum  of  money  which  has 
never  been  paid,  unless  the  release  hereinafter  mentioned  from 
^e  defendant  to  Chessman  operated  as  a  payment  thereof.  Asa 
Wood  afterwards  died,  and  in  January,  1856,  the  defendant  was 
appointed  administratrix  of  his  estate.  In  May,  1855,  Chessman 
mortgaged  a  part  of  the  land,  described  as  boimded  on  land 
of  Daniel  Finley,  with  full  covenants  of  warranty,  to  the  plain- 
tiff to  secure  a  sum  of  money,  which  remains  wholly  unpaid. 
This  mortgage  was  recorded  in  May,  1855.  In  August,  1850, 
Chessman  conveyed  another  portion  of  the  land  to  Crawford 
Pierce  by  deed  of  warranty,  duly,  recorded  in  November,  1858. 
In  February,  1857,  Chessman  conveyed  another  portion  of  the 
land  to  Daniel  Finley  by  a  deed  of  quitclaim,  duly  recorded  in 
March,  1857.  On  the  same  day  that  the  deed  to  Finley  was 
executed,  the  defendant  released  and  discharged  the  lot  con- 
veyed to  Pierce,  describing  it  as  running  "to  the  southerly 
corner  of  land  of  Daniel  Finley,"  from  the  operation  of  the 
mortgage  to  Asa  Wood,  by  her  deed  of  quitclaim  to  Chessman^ 
recorded  on  the  16th  of  March,  1857.  In  1855,  Chessman  sold 
to  Finley  the  lot  described  in  the  deed  to  the  latter  of  Febm- 
ary,  1857;  and  Finley  claimed  to  have  had  a  warranty  deed 
thereof,  which  was  lost.  There  was  no  evidence  that  the  de* 
fendant,  at  the  time  of  executing  her  release  to  Chessman,  had 
any  actual  knowledge  of  the  conveyance  to  the  plaintiff,  or  of 
that  to  Finley.  The  case  was  reserved  for  the  determination 
of  the  whole  court. 

P.  C.  Bacon  and  P.  E.  Aldrichj  for  the  plaintiff. 

T.  G,  Kent,  for  the  defendant. 

By  Court,  Hoar,  J.  It  must  be  considered  as  settled  that 
when  the  owner  of  an  equity  of  redemption  conveys  by  deed 
of  warranty  a  part  of  the  mortgaged  premises,  neither  he,  not 
his  heirs,  nor  subsequent  grantees  with  notice  of  the  remain- 
ing part  of  the  mortgaged  premises,  are  entitled  in  equity  to 
contribution  from  the  first  grantee,  toward  payment  of  the 
mortgage  debt:  Chase  v.  Woodbury^  6  Cush.  143;  Bradley  v. 
Qeargey  2  Allen,  392;  George  v.  JTent,  7  Id.  16;  KUbom  v.  Rob- 
binsj  8  Id.  466.  The  land  remaining  in  the  mortgagor  is 
first  chargeable;  and  the  equity  of  his  vendee  will  be  enforced 
against  any  subsequent  purchaser  from  him  with  notice: 
Allen  V.  Clark,  17  Pick.  47. 

The  weight  of  authority  seemft  to  be  that  this  equity  of  a 
purchaser  from  the  mortgagor  is  one  which  the  mortgagee 
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must  regard,  if  he  has  actual  or  conBtmctiye  notice  of  it; 
Parkman  v.  Wdeh^  19  Pick.  231;  Brovm  v.  Simons,  44  N.  H. 
475;  1  Washburn  on  Real  Property,  572,  and  cases  cited;  4 
Kent's  Com.,  8th  ed.,  189,  note.  If  the  mortgagee,  therefore, 
releases  a  part  of  the  mortgaged  estate  to  a  purchaser,  he 
snnst  abate  a  proportionate  part  of  the  mortgage  debt,  if  it  be 
necessary  to  protect  a  prior  purchaser,  of  whose  title  he  had 
notice  when  he  made  the  release.  The  equities  between  sue- 
cessive  purchasers  from  the  mortgagor  will  be  in  the  order  in 
which  ^hey  take  their  conveyances,  if  the  subsequent  pur« 
chasers  have  notice  of  those  which  precede?  Onion  v.  Knapp, 
6  Paige,  35  [29  Am.  Dec.  741];  Clowes  ▼.  Dickenson^  5  Johna 
Ch.  235;  8.  C,  9  Cow.  403. 

These  principles  must  govern  the  rights  of  the  parties  to 
this  suit;  and  the  first  question  is,  whether  the  defendant, 
when  she  executed  the  release  of  the  lot  purchased  by  Pierce, 
had  notice  of  the  prior  conveyance  to  the  plaintiff.  His  con- 
veyance was  on  record,  which  he  contends  was  constructive 
notice.  The  release  was  to  the  original  mortgagor,  and  there 
IB  no  proof  of  any  other  notice  than  the  record  of  the  plain- 
tiff's deed.  It  has  been  held  in  New  York  that  the  recording 
of  a  second  mortgage  is  not  constructive  notice  to  the  mort- 
gagee under  a  first  recorded  mortgage:  Wheeltmgkt  v.  Depey- 
9terj  4  Edw.  Ch.  232;  Talmadge  v.  WUgers,  4  Id.  239,  note; 
Cheesebrough  v.  MiUard,  1  Johns.  Ch.  409  [7  Am.  Dec.  494] ; 
Stuyvesant  v.  Hone,  1  Sand.  Ch.  419.  The  same  doctrine  has 
prevailed  in  Pennsylvania:  Taylor  v.  Maris^  5  Bawle,  51. 
And  it  was  adopted  by  Mr.  Justice  McLean,  of  the  supreme 
court  of  the  United  States:  McLane  v.  Lafayette  Bank,  8  Mo- 
Lean,  603. 

The  question  is  not  firee  firom  di£Soalty,  but  we  are  not  aware 
of  any  adjudged  case  to  the  contrary;  nor  indeed,  of  any  case 
in  which  the  record  of  a  deed  has  been  held  to  be  constructive 
notice  to  any  persons  other  than  subsequent  purchasers  or 
those  claiming  title  under  the  same  grantor:  2  White  &  Tu- 
dor's  Lead.  Cas.  Eq.,  Am.  ed.,  193.  In  Parkman  v.  Wideh,  19 
Pick.  231,  it  is  to  be  observed  that  no  question  seems  to  have 
been  suggested  in  the  argument  or  dedsion  as  to  the  necessity 
of  any  notice  to  the  mortgagee;  and  no  allusion  is  made  in 
the  opinion  to  the  effect  of  any  prior  equity  resulting  to  the 
prior  purchaser  from  the  mortgagor.  The  case  apparently 
rests  upon  the  idea  that  all  parts  of  the  mortgaged  premises 
were  equally  liable  to  contribute  in  proportion  to  their  value. 
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in  the  hands  of  separate  purchasers,  ^thout  regard  to  priority^ 
and  that  the  release  of  one  parcel  by  the  mortgagee  would  be^ 
a  discharge  pro  ianto  of  the  mortgage.  In  these  respects  it  is 
not  easy  to  see  how  the  case  can  be  reconciled  with  AUen  y. 
Clarlj  17  Pick.  47,  and  it  is  certainly  inconsistent  with  the- 
recent  decisions  of  this  court  to  which  reference  has  been 
made.  But  these  points,  although  necessarily  involved  in  the 
decision,  were  not  brought  to  the  attention  of  the  court;  and 
the  case  of  Allen  v.  CZari,  supra^  was  decided  before  the  justice 
who  gave  the  opinion  in  Parhman  v.  Welck^  19  Id.  231,  came 
upon  the  bench,  and  had  not  then  been  reported. 

In  Brown  v.  Worcester  Bank^  8  Met.  47,  the  right  of  a  prior 
purchaser  of  a  part  of  an  equity  of  redemption  to  exemption 
from  contribution  to  purchasers  of  the  residue  was  not  noticed 
by  Mr.  Justice  Wilde,  who  gave  the  opinion  in  AUen  v.  Clarh^ 
17  Pick.  47,  although  it  apparently  existed.  But  it  is  now 
firmly  established  as  a  rule  in  equity  in  this  commonwealth. 

When,  however,  the  purchaser  seeks  to  enforce  his  equity 
against  the  mortgagee,  it  is  reasonable  to  require  strict  proof 
of  notice.  He  takes  his  title  with  full  knowledge  that  it  i» 
subject  to  the  mortgage;  and  if  he  does  not  perfect  it  by  a^ 
release,  he  ought  not  to  subject  the  mortgagee  to  the  constant 
necessity  of  investigating  transactions  between  the  mortgagor 
and  third  persons  subsequent  to  the  mortgage,  in  order  to  pro- 
tect him;  when  by  giving  notice  he  can  so  easily  protect  him- 
self. The  establishing  of  such  mere  collateral  equities,  which 
do  not  affect  the  legal  title,  cannot  be  considered  as  within 
the  purposes  intended  to  be  accomplished  by  the  statutes  for 
registration  of  deeds. 

The  only  remaining  point  which  has  been  argued  relates  te 
the  priority  of  equities  between  the  plaintiff  and  Finley.  The 
plaintiff  contends  that  Finley's  title  preceded  the  grant  to- 
Pierce;  and  that  the  release  to  Pierce  being  made  with  notice 
of  Finley's  title,  as  shown  from  the  recital  in  the  release  that 
the  land  bounded  on  a  comer  of  Finley's  land,  discharged 
Finley  from  the  obligation  to  pay  the  proportion  of  the  mort- 
gage which  should  have  been  borne  by  the  Pierce  lot;  and 
that  as  Finley's  title  was  subsequent  to  the  plaintiff,  the  plain- 
tiff is  deprived  of  any  right  of  subrogation  against  him.  But 
the  facts  do  not  find  when  Finley's  title  was  acquired  or  his 
purchase-money  paid.  The  only  deed  to  Finley,  which,  it  is 
agreed,  ever  existed,  was  subsequent  to  both  the  plaintiff's 
and  Pierce's.    If  the  recital  in  the  release  is  proof  of  an  earlier- 
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tiiley  the  Bimilar  recital  in  the  plaintiff's  deed  would  prove  in 
like  manner  that  Finley  had  a  priority  over  the  plaintiff. 
But  we  think  a  oondnsiye  answer  is,  that  this  question  of  con* 
tribution  cannot  be  settled  without  making  Finley  a  party  to 
the  emit,  which  the  plaintiff  has  not  done:  Avery  y.  PeUen^  7 
Johns.  Ch.  211. 


MoEBSoion  HATDTci  No  Noius  09  AuxsATiov  OF  Pabt  of  MOBiaiOlD 
Laud  does  not  lose  his  liea  thereon  by  leleMing  another  part  of  it:  Chihn  ▼• 
Kmapp,  29  Am.  Deo.  741,  note  747. 

Wbsrx  Mobtoaoxs,  with  Koncn  of  Auxmatioiis  of  Pab!IS  of  Mobt- 
CUABD  PnxMiaufl^  KWiBABiw  that  part  which  is  pximarily  liable  for  the  pay- 
BMnt  of  the  mortgage  debt^  he  cannot  charge  other  portionB  of  the  premise* 
with  the  payment  of  the  mortgage,  without  deducting  the  value  of  the  part 
leleaaed:  See  QoMIy.  She,  78  Am.  Dec  106,  note  107;  POsey.  Ooodnow,  19 
Alien,  474»  citing  tho  principal  case. 

BaooBDnro  of  Sbookd  Mobioaoi^  WBXir  dosb  not  OPKBim  ab  €k>v* 
Braxjorm  Konoi:  See  Vanorden  ▼.  Johuon^  82  Am.  Dec  254. 

BmBT  OF  OoMTBiBnTioH  FROM  SuBSBQUXBT  OjiAXTBM  cannot  bo  ssttlad 
in  soit  to  redeem  the  premises,  unless  such  grantee  is  made  a  party  to  th* 
IhU:  LanA  t.  Monioffue,  112  Mass.  354^  dting  the  principal  case 

Ths  FBOiozFiii  om  IB  orriD  in  Iglehart  r.  Crane,  42  DL  268;  to  the  poial 
that  one  who  is  neither  a  "creditor'* nor  a  "subsequent  pnrehaser*  Idb 
■wthflr  within  tbs  letter  nor  spirit  of  the  recording  laws. 
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[•  ALUH,  U4.] 

PtAXVQBM  SoAias  MMB  Fdbtubb  whbh  Skt  dito  Soil  and  firmly  attaehad 
to  a  buildings  so  that  to  remove  them  would  leaTe  an  excavation  under 
and  in  front  of  the  building,  and  deface  the  room  to  which  the  weighing 
apparatus  was  fastened;  and  if  they  are  put  there  by  a  tenant^  they 
mnst  be  removed  by  him  before  the  expiration  of  his  tenn,  or  they 
to  the  owner  of  the  realty. 


Tort  for  the  oonversion  of  a  set  of  platfonn  soalee.  On  the 
trial  the  judge  ruled  that  the  scales  did  not  constitute  a  fix- 
ture, and  did  not  pass  by  the  deed  from  Lane  to  the  defend- 
ant. The  jury  returned  a  verdict  for  the  plaintiff^  and  the 
defendant  alleged  exceptions.  The  other  facts  are  stated  in 
the  opinion. 

P.  E.  Aldrich  and  P.  0.  Biicon^  for  the  defendant. 
F.  H.  Detvej/j  for  the  plaintiff. 

By  Court,  Gray,  J.  Fixtures  annexed  to  real  estate  beoomi 
part  of  it    If  annexed  by  the  owner  of  land,  they  pass  with  it 
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by  a  sale  or  mortgage  from  him,  or  by  a  levy  of  execntion  for 
ids  debt;  and  if  he  dies  intestate  seised  of  the  land  and  fix- 
tures, they  go  the  heir  as  against  the  executor.  If  annexed  by 
a  tenant  for  purposes  of  trade,  or  some  other  immediate  or 
temporary  uses,  or  for  ornament,  he  may,  indeed,  while  re- 
maining in  possession,  sever  them  from  the  land,  and  thus 
ohange  their  character  back  again  from  realty  to  personalty; 
but  if,  without  having  done  so,  he  voluntarily  quits  the  prem- 
ises at  the  expiration  of  his  term  without  any  special  agree- 
ment with  his  landlord,  neither  he  nor  his  vendee  can 
afterwards  claim  them  against  the  owner  of  the  land:  Ooddard 
V.  Chase,  7  Mass.  432;  Oaffield  v.  Ilapgood,  17  Pick.  192  [28 
Am.  Dec.  290];  Noble  v.  Bosworth,  19  Id.  314;  Winslow  v.  Mer^ 
chants'  Ins.  Co.,  4  Met.  310,  311  [38  Am.  Dec.  368];  Shepard 
V.  Spaulding,  4  Id.  416;  BuUer  v.  Page,  7  Id.  40  [39  Am.  Dec 
767];  Wall  v.  Hinds,  4  Gray,  266  [64  Am.  Dec.  64]. 

The  platform  scales,  to  recover  the  value  of  which  this  ac- 
tion is  brought,  are  shown  by  the  bill  of  exceptions  to  have 
been  set  into  the  soil  and  firmly  attached  to  the  building.  The 
earth  had  been  displaced,  and  a  wall  built  around  the  excava- 
tion, to  receive  the  platform.  To  remove  the  platform  and 
scales  would  leave  this  excavation  under  and  in  front  of  the 
building,  and  deface  the  room  to  which  the  weighing  apparatus 
was  fastened.  They  were  as  much  a  part  of  the  freehold  as  a 
furnace  or  fire-frame  or  dyer's  kettles  fixed  in  brick-work,  in 
the  cases  above  cited. 

It  does  not  appear  by  the  bill  of  exceptions  whether  Holmes 
and  Hubbard,  the  plaintiff's  vendors,  were  the  owners  or  the 
tenants  of  the  building,  nor  by  whom  the  scales  were  put  in. 
But  assuming  (as  most  favorable  to  the  plaintiff)  that  Holmes 
and  Hubbard  were  tenants  only,  and  had  themselves  put  in 
the  scales,  the  utmost  right  which  they  could  exercise  or 
transfer,  without  their  landlord's  assent,  was  to  remove  the 
scales  during  their  occupation,  and  thus  make  them  personal 
property.  This  not  having  been  done,  nor  any  deed  of  them 
executed  in  the  form  necessary  to  pass  real  estate  before  the 
laud  became  the  property  of  Lane,  the  fixtures  passed  with 
the  land  to  Lane,  and  his  subsequent  conveyance  to  the  de- 
fendant gave  him  a  perfect  title  to  the  scales  as  against  the 
p  laintiff. 

Exceptions  sustained.        

FccTUBXS*  What  Constituts:  See  Symomis  ▼.  Harris,  81  Am*  Dee.  9S$^ 
note  666^  where  other  oases  are  ooUeoted;  Sweetur  ▼.  Jones,  82  Id.  8101    A 
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iMdUmg  aimaied  to  the  realty  is  a  fixtnre:  Talbol  ▼.  Whipple,  14  Allen,  181, 
<dtiiig  the  priaoipal  cue.  A  set  of  platform  scales  is  a  part  of  the  realty: 
Amoid  y.  Crowder,  81  lU.  80,  citing  the  principal  case.  A  teoant  may  re- 
JUOTO  trade  fiztnrea  during  his  term,  bat  not  afterwardi:  Baknoay  t.  CM,  09 
Uaes.  450;  Watrin  t.  Naikmal  Bank  ^f  Cambridffe,  124  Id  676;  JSb  parts 
Amu,  I  Low.  666^  all  citing  the  principal  case.  A  bowling  alley  is  within  the 
list  of  "trade  fixtures"!  TFMtm  t.  iStiOmM,  102  Mass.  204,  citing  the  prinoi- 
^  case.  Fiztores,  so  long  as  they  are  annnxed,  are  a  part  of  the  realty,  and 
sm  action  in  the  natore  of  trorer  does  not  lie  to  reooFer  them:  QutiiH&'w.  Jatmt 
108  Id.  198^  dting  the 
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OmEE  ov  Rbwaxd  bt  Pubuo  Advkeijbmodit  is  to  be  r^guded  as  a  con- 
ditional promise.  Whoever  woold  entitle  himself  to  the  reward  most 
prove  that  he  has  performed  sabstantially  the  service  proposed  in  the  ad- 
vertisement, though  it  need  not  be  performed  literally. 

Cora  Who  Gins  to  Owhxrs  gw  Stolxn  Propkbtt,  Who  bavb  OnnsxD 
BswABD  for  its  recovery  and  the  detection  of  the  thie(  information  by 
which,  with  reasonable  diligence  on  their  part^  they  are  enabled  to  re- 
cover the  property  and  detect  the  thief,  is  entitled  to  the  reward, 
although  he  does  nothing  farther  to  aid  in  the  recovery  of  the  property 
and  the  conviction  of  the  thief. 

CoMTBACT  brought  to  recover  the  amount  of  a  reward  offered 
by  the  defendants  by  a  handbill  describing  the  property  which 
had  been  stolen  from  them,  and  stating  that  '*  the  above  re- 
ward will  be  paid  for  the  detection  of  the  thieves  and  the 
recovery  of  the  property."  On  the  afternoon  of  the  day  on 
which  the  reward  was  offered,  the  plaintiff  saw  at  a  railroad 
station  a  box  which,  as  he  suspected,  contained  the  stolen 
property,  and  thereupon  he  went  and  informed  one  of  the  de- 
fendants of  his  suspicions,  and  his  reasons  therefor,  stating 
at  the  same  time  that  he  should  expect  the  reward.  He  then 
went  home,  and  did  nothing  further  to  aid  in  the  recovery  of 
the  property  or  detection  of  the  thief,  and  was  not  requested 
to  do  anything  further.  The  other  fiicts  are  stated  in  the 
opinion. 

W.  Cotbwm^  for  the  plaintiff, 

JS.  Ame$j  for  the  defendants. 

By  Court,  Chapman,  J.  An  offer  of  a  reward  by  a  public 
advertisement  is  to  be  regarded  as  a  conditional  promise.  The 
advertiser  states  such  terms  as  he  pleases,  and  whoever 
would  entitle  himself  to  the  reward  must  prove  that  he  haa 
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performed  Bnbstantially  the  service  proposed  in  the  advertisa- 
ment,  though  it  need  not  be  performed  literally.    In  FaUiehr* 
Barbevj  1  Maule  &  S.  108,  a  person  had  advertised  the  loss  of 
a  child,  and  offered  that  whoever  would  give  information  where* 
the  child  was,  so  that  it  might  be  restored  to  its  friends^ 
should  have  a  certain  reward.    The  defendant  had  given  th» 
information  and  obtained  the  reward.    The  plaintiff  had  first 
given  the  information  to  the  defendant,  but  it  was  held  thai, 
he  had  not  performed  the  service  proposed,  and  was  not  enti* 
tied  to  maintain  an  action  against  the  defendant  to  recover 
from  him  any  part  of  the  money.    In  LancaHer  v.  WaUhj  4 
Mees.  A  W.  16,  a  person  who  had  been  robbed  of  certain  notoa 
advertised  that  "  whosoever  would  give  information  whereby 
the  stolen  property  coxdd  be  traced  should,  upon  the  oonvio- 
tion  of  the  parties,  receive  a  certain  reward";  and  it  was  held 
that  the  person  who  first  gave  information  to  the  advertiser 
which  led  to  the  result  stated,  was  entitled  to  the  reward.    Id 
City  Bank  v.  Bangsj  2  Edw.  Ch.  95,  a  reward  was  offered  for 
the  recovery  of  stolen  money.    The  person  who  gave  informa* 
tion  to  the  police-officers,  and  pointed  out  the  trunk  which  con- 
tained the  money,  and  in  which  they  found  it,  was  held  to  be 
entitled  to  the  reward.    In  Crawahaw  v.  Roxbwry^  7  Gray,  874, 
the  reward  was  offered  for  the  apprehension  and  conviction  of 
the  guilty  person.    The  plaintiff  had  pointed  out  the  person 
to  the  police-officers,  stated  circumstances  tending  to  prove  his 
guilt,  and  requested  them  to  arrest  him.    He  was  accordingly 
arrested,  and  was  convicted  without  further  aid  bom  the 
plaintiff.    But  it  was  held  that  the  plaintiff  had  done  enough 
to  be  entitled  to  the  reward,  and  that  the  offer  was  not  to  be 
construed  literally. 

In  the  present  case,  the  defendants  had  lost  property  by 
theft,  and  offered  a  reward  for  the  detection  of  the  thieves  and 
the  recovery  of  the  property.  The  plaintiff,  having  discovered 
what  he  believed  to  be  the  stolen  property,  gave  the  defendants 
information  where  it  was,  and  by  means  of  this  informatioa 
the  defendants  obtained  it;  and  by  keeping  watch  till  it  waa 
inquired  after,  they  detected  and  convicted  the  thief.  All  that 
the  plaintiff  did  was  to  give  them  the  information  which 
enabled  them  by  reasonable  efforts  to  do  this. 

But  the  court  are  of  opinion  that  the  giving  of  this  informa- 
tion to  the  defendants  was,  under  the  circumstances  of  the 
case,  a  substantial  performance  of  the  service  proposed.  When 
the  plaintiff  made  the  communication  to  one  of  the  defendant^ 
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he  told  him  he  expected  the  reward;  and  that  defendant  did 
oot  inform  him  that  any  further  service  was  expected  of  him 
or  would  be  necessary.  It  is  plain  that  the  plaintiff  could  not 
have  identified  the  property  nor  proved  the  theft  without  the 
aid  of  the  defendants,  and  therefore  a  literal  compliance  with 
the  terms  of  the  advertisement  was  impossible.  It  was  neces- 
sary that  the  defendants  should  do  something  themselves; 
and  as  they  did  not  suggest  to  the  plaintiff,  when  he  performed 
the  service  and  claimed  the  reward,  that  his  further  services 
would  be  necessary,  they  ought  not  to  make  the  objection  now. 
Judgment  on  the  verdict 

AuYEsensEMEST  OrwEBiSQ  Rewibd  is  Contraot:  See  Jiyer  ▼.  StodeweU^ 
73  Am.  Dec  634,  note  638,  where  this  subject  is  disciuaed.  A  subetantia] 
performanoe  of  the  service  proposed  in  the  adyertisement  mast  be  shown  to 
enable  the  party  claiming  the  reward  to  recover:  Burhe  r.  WeUa^  Fargo^  <&  Co., 
90  CaL  221,  citing  the  principal  case.  But  it  is  not  necessary  that  an  informer. 
In  order  to  entitle  him  to  a  reward,  should  act  as  a  prosecutor  or  be  called  as 
m  witness.  It  is  enough  that  the  result  is  in  fact  reached  primarily  through 
his  instrumentality:  UnUedSkOea  ▼.  One  ffmdred BarreU qf  DtBtiUed 8pMi$, 
1  Low.  248,  also  citing  the  principal  case. 
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19  Alum,  17L1 
Bimio  HoBsa  vbom  Onb  Who  had  Kg  Bight  to  Sell  Hm,  and  sabee- 
qnently  zeroising  dominion  over  him  by  letting  him  to  another  person, 
amount  to  a  conversion,  although  the  buyer  believed  his  title  to  the  horse 
to  be  perfect;  and  no  demand  by  the  owner  is  necessary  before  com- 
mencing an  action  for  the  conversion. 

Tort  for  the  conversion  of  a  horse.  The  evidence  on  the 
trial  tended  to  show  that  the  plaintiff,  who  was  the  owner  ol 
the  horse,  let  him  to  one  Barrows,  who  exchanged  him  with 
the  defendant  for  another  horse,  and  that  the  defendant  after- 
wards let  him  to  a  person  who  ran  away  with  him.  The  de- 
fendant supposed  his  title  to  the  horse  to  be  perfect;  and  no 
demand  was  made  by  the  plaintiff  before  commencing  this 
action.  The  jury  returned  a  verdict  for  the  plaintiff^  and  thfl 
defendant  alleged  exceptions. 

W.  Colbumj  for  the  defendant 

F.  D.  Elyj  for  the  plaintiff. 

By  Court,  Metcalf,  J.  We  cannot  sustain  these  exceptions. 
The  authorities  are  decisive  that  the  defendant  converted  ta 
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his  own  HBO  the  plaintifTa  horse  by  taking  an  asaigninent  and 
poeeeBsion  of  him  from  a  person  who  had  no  authority  to  di»* 
pose  of  him,  and  subsequently  exercising  dominion  over  him: 
Stanley  v.  cfaylordy  1  Cush.  646  [48  Am.  Dec.  643],  and  caaea 
there  cited;  Riley  ▼.  Boston  Water  Power  Co.,  11  Id.  11;  Wilr 
Uama  v.  MerUy  11  Wend.  80  [25  Am.  Dec.  604];  Riford  y. 
Montgomery,  7  Vt  418;  CowrtU  v.  Cane,  82  Id.  232  [76  Ajn. 
Dec.  174].  In  McCombie  v.  Davies,  6  East,  640,  Lord  Ellen- 
borough  said :  "  According  to  Lord  Holt,  in  Baliiffin  y.  Cole^ 
6  Mod.  212,  the  very  assuming  to  one's  self  the  property  and 
right  of  disposing  of  another  man's  goods  is  a  conversion;  and 
certainly  a  man  is  guilty  of  a  conversion  who  takes  my  prop- 
erty by  assignment  from  another,  who  has  no  authority  to 
dispose  of  it."  The  defendant  admits  that,  although  he  had 
no  notice  that  the  horse  was  stolen,  yet  he  acquired  no  title  to 
him.  But  he  objects  to  the  maintenance  of  this  action,  be* 
cause  no  demand  of  a  delivery  of  the  horse  to  the  plaintiff 
was  made  and  refused  before  the  action  was  commenccdL 
And  he  cites,  among  other  books,  2  Greenl.  Ev.,  sec.  642^ 
where  it  is  said  that  ^*  a  mere  purchase  of  goods,  in  good  faith, 
from  one  who  had  no  right  to  sell  them,  is  not  a  conversion  of 
them  against  the  lawful  owner  until  his  title  has  been  made 
known  and  resisted."  This  position,  though  not  supported 
by  the  cases  referred  to  by  Mr.  Greenleaf,  may  be  sustained 
by  other  cases.  And  not  only  are  there  decisions  that  "  a 
mere  purchase  "  of  property,  without  taking  possession  of  it, 
is  not  a  conversion  of  it,  but  also  decisions  that  a  purchase, 
receiving  a  pledge,  or  other  bailment,  etc.,  of  property  from  one 
who  had  no  right  to  dispose  of  it,  and  taking  possession 
thereof,  without  any  further  act  of  dominion  over  it,  does  not 
always  constitute  a  conversion  of  it.  But  we  need  not  discuss 
this  class  of  cases,  for  no  one  of  them  sustains  the  defendant's 
objection;  for  his  is  a  case,  not  only  of  receiving  an  assign- 
ment  and  taking  possession  of  the  horse,  but  also  of  after* 
wards  exercising  dominion  over  him  by  bailing  him  to  a  third 
person:  See  Leonard  v.  Tidd,  3  Met.  6;  Femald  v.  Chaee,  87 
Me.  292;  BiUiter  y.  Young,  6  El.  &  B.  41. 

Demand  and  refusal  are  never  necessary  as  evidence  of  con* 
version,  except  when  the  other  acts  of  the  defendant  are  not 
sufficient  to  prove  it;  nor  are  they  evidence  of  it  when,  as  in 
this  case,  it  was  not  in  the  power  of  the  defendant  to  deliver 
the  property  when  demanded.  Besides,  after  property  baa 
been  converted,  a  delivery  of  it  to  the  owner,  on  demand  by 
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Unit  will  not  bar  or  defeat  an  action  for  the  conversion,  but 
will  only  mitigate  damages.    A  demand  on  the  defendant  for 
the  korse  was  therefore  needless  for  the  plaintiff,  and  would 
have  been  useless  to  the  defendant. 
Exceptions  overruled. 

Whsv  Thdet  Sills  Pbofkbtt,  xtkn  to  Hohist  Pubcsassb,  no  titW 
pMBM,  and  the  trao  owner  may  maintain  an  action  for  the  property  withoni 
a  pMvioos  demand:  ffeetie  ▼.  Surrtff,  101  Maas.  845;  Casrier  ▼.  Kingman^  10ft 
Id.  510;  Beoree  ▼.  Bwober,  115  Id.  132;  Moody  ▼.  Blake^  117  Id.  260,  all  citing 
the  principal  caae.  Potroarion  of  property  aoqoired  by  a  person  purcfaaaing 
from  a  bailee  who  haa.no  aathority  to  sell  is  tortioos,  and  the  owner  may 
maintain  replevin  therefor  without  demand  or  notice:  OaMn  ▼.  Bacon,  25  Am. 
Deo.  268»  note  260,  where  other  cases  are  collected;  Pierce  ▼.  Benjamin,  25  Id» 
896^  note  400.  The  purchaser  of  a  hcnrse,  who  ezeroisea  acts  of  ownership  by^ 
letting  him  to  another,  is  liable  to  the  rightful  owner  in  trover  without  a  pr^ 
▼iooa  demand:  Spooner  ▼.  HofmeB^  102  Mass.  507,  citing  the  principal  case. 

▲acnoNssB  Sxlliko  Stolxn  Propbstt,  whxthsr  Liablb  in  TBOYxai. 
See  Rogen  ▼.  Huk,  56  Am.  Dec.  363,  note  366. 

Tboveb  Lixs  to  Recoyxr  Pbopertt  Takkt  bt  Thstt:  See  HutMmm  ▼» 
M.  is  M,  Bank,  80  Am.  Dec  596;  Sinclair  ▼.  Jackson,  74  Id.  476. 

DnuKD  HBBD  NOT  BB  Pbotbn  IN  Tboybb  where  there  has  been  an  aotoal 
oonrersion:  WMer  v.  Davis,  69  Am.  Dec  87,  note  90,  where  other  cases  ar» 
eoUeeted;  Cumdngham  y.  Baker,  84  Ind.  601,  citing  the  principal  case.  Bui 
where  there  is  no  evidence  of  any  convernon  in  fact,  trover  cannot  be  main* 
tued;  PiOock  v.  WeUa,  Fargo,  ds  Co.,  109  Maac  457;  MeteaVr.  MeLaughlii^ 
122  Id.  87,  both  citing  the  principal 


Harbison  v.  City  Fibb  Insubanob  Compant, 

[9  allbn,  sn.| 
FouDr  or  Insubancb  on  Dwbllino-hou8b  Oooupixd  bt  Tenant  ccntain*^ 
ing  a  stipulation  that  "the  policy  becomes  void  when  the  occupant  per* 
aonally  vacates  the  premises,  unless  immediate  notice  be  given  to  thia 
oompany  and  additional  premium  paid,'*  will  become  void  if  the  building 
la  vacated  and  no  notice  is  given  except  to^  an  agent  of  the  company 
whose  aathority  is  limited  to  the  receiving  and  forwarding  application* 
lor  insnrance  to  the  company,  to  the  collection  of  premiums,  and  to  bind- 
ing the  company  on  special  hazards  for  the  tenn  of  ten  days,  and  na 
additional  premium  is  paid;  and  it  is  immaterial,  in  such  case,  that  th» 
insured  did  not  know  the  limited  extent  of  the  agent's  authority. 

GoNTBACT  upon  a  policy  of  insurance,  issued  by  the  defend*^ 
ants  upon  the  plaintiff's  dwelling-house.  The  jury  returned 
a  Terdiot  for  the  defendants,  and  the  plaintiff  alleged  except 
tions.    The  other  facts  appear  from  the  opinion 
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21  Wettonj  Jr.j  for  the  plaintiff. 
X.  21  WittaoXf  for  the  defendants. 

By  Court,  Bigelow,  C.  J.  The  premises  covered  by  the 
policy  declared  on  were  insured  as  occupied  premises,  aad  it 
was  expressly  stipulated  in  the  body  of  the  policy  that,  in  all 
<^ases  in  which  premises  are  so  insured,  '*  the  policy  becomee 
Toid  when  the  occupant  personally  vacates  the  premises,  un- 
less immediate  notice  be  given  to  this  company  and  additional 
premium  paid."  Under  this  clause,  it  is  clear  that  the 
contract  of  insurance  had  terminated  several  weeks  prior  to 
the  occurrence  of  the  loss  by  fire.  The  notice  to  the  agent 
that  the  plaintiff's  tenants  had  left  the  premises,  and  that  the 
premises  were  vacant,  did  not  fulfill  the  stipulation  in  the 
policy.  The  agent  had  no  power  or  authority  to  receive  such 
notice  in  behalf  of  the  company.  He  was  a  special  agent  only, 
with  strictly  limited  i)ower.  He  could  not  issue  a  valid  policy 
or  enter  into  contracts  generally  in  behalf  of  the  defendants. 
He  was  authorized  only  to  receive  and  forward  applications 
for  insurance  to  the  company,  to  collect  premiums,  and  to  bind 
the  company  on  special  hazards  for  the  term  of  ten  days.  Be- 
yond this  his  authority  as  agent  did  not  extend.  He  could 
not  receive  any  notice  which  would  affect  the  rights  of  this 
company  under  a  policy  already  issued,  nor  had  he  any 
authority  to  fix  an  additional  premium  in  consideration  of  a 
change  in  an  existing  risk,  which,  by  the  terms  of  the  policy, 
the  parties  had  agreed  should  be  deemed  an  increase  of  the 
hazard  which  the  company  originally  assumed. 

It  is  no  answer  to  say  that  the  plaintiff  had  no  knowledge 
•of  the  limited  extent  of  the  agent's  authority.  This  he  was 
})Ound  to  ascertain  before  dealing  with  him  as  agent  No  rule 
•of  law  is  more  familiar  or  better  settled  than  that  which  le- 
•quires  a  person  who  transacts  business  with  a  special  agent  to 
take  notice  of  the  nature  and  scope  of  the  agent's  power.  He 
is  put  on  inquiry  by  the  very  fact  that  he  is  negotiating  with 
iin  agent,  and  is  bound  to  ascertain  whether  he  can  bind  his 
l^rincipal  in  the  transaction  which  he  purports  to  carry  on  in 
his  behalf.  If  it  were  not  so,  there  would  be  no  distinction 
between  a  special  and  a  general  agent,  and  all  restrictions  and 
limitations  on  an  agent's  authority  would  be  nugatory.  A 
principal  would  in  all  cases  be  at  the  mercy  of  his  agent,  how- 
-ever  carefully  and  strictly  he  might  have  restricted  his  author* 
aty:  Lobdell  v.  Baker,  1  Met.  201  [38  Am.  Dec.  858];  Snow  ▼. 
Perry^  9  Pick.  542;  Story  on  Agency,  sec.  133. 
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The  statute  of  1861,  chapter  170,  relatmg  to  agents  of  in« 
durance  oompanieSy  has  no  application  to  a  case  like  the 
present.  That  enactment  was  not  designed  to  change  in  any 
way  the  rules  of  the  common  law  regulating  the  power  of 
agents  or  their  authority  to  hind  their  principals,  but  only  to 
declare  that  certain  classes  of  persons  should  be  deemed  to  be 
so  far  agents  of  insurance  companies  as  to  be  liable  to  the 
penalty  prescribed  by  General  Statutes,  o.  58,  sec.  77. 

Exceptions  oyerruled. 

AijmuTioini  nr  IxsuxaD  PmooBn,  Bmor  of  oh  Pouot:  8m  Oaheri 
T.  Eamiltm  M.  L  C^.,  79  Am.  Deo.  744|  note  746^  where  other  oeees  are  col- 
lected. Where  a  policy  contaixu  a  provision  that  if  the  assured  shall  vacate 
the  premises  the  policy  shall  be  void,  no  action  can  be  maintained  on  the 
policy  if  the  premises  are  vacated  before  the  occurrence  of  a  loss:  FraMin 
8.  I.  v.  Ceniral  M.  F.  L  Co,,  119  Mass.  210;  MeChire  v.  WaUrtoum  F.  I.  Co., 
^  Pa.  St.  2S1,  both  citing  tiie  principal  case. 

Aoorr  or  Insusanoi  Compast  HAvnro  AuTHOBmr  only  to  Biohvb 

Appugations,  take  zisks^  settle  rates  of  premium,  and  issue  policies^  is 
ciot|  in  the  absence  of  evidence,  to  be  regarded  as  having  aathori^  to  waive 
the  preliminary  proof  of  loss  required  by  the  policy:  Lohie$  v.  Inturanee  Co, 
-qfN.  A.,  121  Mass.  442,  citing  the  principal  case. 

Trb  prinoipal  case  is  ottbd  in  Marhey  v.  Mutual  B,  /.  Co.,  103  Mass.  98| 
«nd  in  Wood  v.  Firtmen*§  In$.  Co,,  126  Id.  319,  to  the  point  that  the  statute 
•of  1861,  0.  170,  did  not  affsct  the  power  of  insurance  agents  to  bind  their 
principals,  or  change  in  any  respect  the  rules  of  the  commoQ  law  upon  ths 
SEubject  of  agency. 


Thaybb  V.  Wellington. 

[9  AlUV,  288.] 

Wnx  Duly  Attsstbd,  Grvnro  Sum  op  Monkt  to  Trubteb  to  Appbopri- 
ATX  Samb  in  such  manner  as  the  testator  may  by  any  instrument  in  writ- 
ing under  his  hand  direct  and  appoint,  and  an  appointment  by  a  separate 
instrument  in  writing  signed  by  the  testator,  but  not  attested  as  required 
by  the  statute  of  wills,  declaring  the  appropriation  and  wft^ming  the  bena- 
-ficiary ,  do  not  operate  to  create  a  valid  bequest  in  favor  of  the  beneficiary, 
and  cannot  be  enforced  as  such.  And  where  no  charity  is  declared  or 
indicated  in  the  will,  the  fact  that  the  legacy  ia  appropriated  by  the  un- 
attested instrument  to  a  publio  charity  does  not  give  to  it  any  greater 
legal  effect. 

DSVIBBS  OP  RkaI   ESTAn  AND  LSOAOIBS  OP  PSASONAL  ESTATB  HAVB  BODI 

Plaosd  vpov  Svbstantiallt  Sams  Foomro  in  Massachusetts,  as  to 
the  extent  d  the  power  to  devise  and  the  famuJitiee  required  in  tiie  eie- 
eutioii  of  a  testamentary  instrument.  And  boih  a  lapsed  devise  of  real 
estate  and  a  lapsed  legacy  of  personal  estate  will  paw  under  a  general 
veaiduary  clause  in  the  will,  unless  a  dear  intentiQii  to  the  oontraiy  le 
jdiewn  by  the  wiU. 
Jin.  Dae  Vol.  LXXXy-48 
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Bill  of  revivor  by  the  administrator  de  hiynis  non  with  the 
will  annexed  of  the  estate  of  Edmund  T.  Dana,  to  leyive  a 
bill  in  equity  praying  for  the  instructions  of  this  court  as  ta 
the  proi>er  discharge  of  the  administrator's  duty  under  one 
clause  of  said  will.  Edmund  T.  Hastings  was  appointed  ex- 
ecutor, and  all  the  rest  and  remainder  of  the  estate,  real  and 
personal,  were  devised  to  him  in  trust,  to  be  paid  ultimately  to 
the  children  of  Francis  Dana.  The  parlies  defendant  were 
William  W.  Wellington,  the  city  of  Cambridge,  and  the  chil- 
dren of  Francis  Dana.  Evidence  was  introduced  to  show  that 
the  Cambridge  Athenseum  was  a  public  charity.  The  other 
Cftcts  are  stated  in  the  opinion. 

B.  R.  Curtis  and  0.  7.  RvMeUj  for  the  city  of  Cambridge. 
A.  H.  Fiske  and  H.  O.  Parker^  for  the  residuary  devisees. 

By  Court,  Dewey,  J.  The  present  bill  is  filed  by  the  ad* 
ministrator  with  the  will  annexed  of  the  estate  of  the  lata 
Edmund  T.  Dana,  who  asks  the  direction  of  this  court  as  ta 
his  duty  in  the  execution  of  his  trust  as  to  the  payment  of  any 
money  in  discharge  of  a  certain  provision  in  the  twenty-third 
clause  of  the  will,  which  is  in  the  words  following:  ^'I  give  ta 
the  said  Edmund  T.  Hastings  and  to  William  W.  Wellingtoo,. 
and  to  the  survivor  of  them,  fifteen  thousand  dollars,  in  tnut|. 
to  appropriate  the  same  in  such  manner  as  I  may,  by  any  in-^ 
Btrument  in  writing  under  my  hand,  direct  and  appoint.*^ 
The  testator,  by  a  separate  instrument,  bearing  on  its  face  tha 
same  dato  as  the  will,  but  not  attested  by  any  witness,  or 
shown  to  have  been  executed  in  the  presence  of  any,  or  ta 
have  been  signed  on  the  same  day,  except  so  far  as  the  date 
written  thereon  would  lead  to  that  inference,  did  direct  and 
appoint  as  follows:  ''To  Edmund  T.  Hastings  and  William. 
W.  Wellington,  or  whosoever  else  may  execute  the  trust  cre- 
ated by  the  twenty-third  clause  of  my  will.  The  sum  ct 
fifteen  thousand  dollars  bequeathed  by  the  said  twenty-third 
clause  is  to  be  paid  over,  if  and  whenever  my  trustees  or  trus^ 
tee  shall  deem  it  expedient  to  do  so,  to  the  city  of  Cambridge,, 
to  be  held  by  the  said  city  in  trust  as  an  entire  fund,  the  in- 
come thereof  to  be  appropriated  annually  forever  to  tha 
increase  and  support  of  the  library  of  the  Cambridge  Athe- 
nflBum;  provided,  however,  that  if  and  whenever  my  said  trus- 
tees or  trustee  shall  be  of  opinion  that  it  is  not  expedient  that 
the  said  sum  of  fifteen  thousand  dollars  should  be  so  appropri* 
ated,  the  same  to  be  paid  over  to  my  heirs  at  law;  and  pro^ 
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vided,  further,  that  the  said  capital  sum  be  paid  over,  either 
to  said  city  of  Cambridge  or  to  my  heirs  at  law,  within  three 
years  from  my  decease." 

This  paper,  it  is  alleged,  was  placed  by  said  Dana  in  the 
hands  of  said  Edmund  T.  Hastings,  but  at  what  time  does 
not  appear.  Hastings  and  Wellington,  on  the  16th  of  May, 
1861,  signified  in  writing  their  intention  of  paying  the  said 
sum  of  money  to  the  city  of  Cambridge,  whenever  it  should 
be  paid  to  them  by  the  executor  of  the  will . 

Upon  these  facts  it  is  contended,  on  the  part  of  the  residuary 
devisees,  that  by  the  twenty-third  clause  of  the  will  nothing 
passed  to  the  city  of  Cambridge,  it  not  being  named  as  a 
legatee,  and  that  it  was  not  competent  for  the  testator  by  a 
duly  executed  will  to  create  or  reserve  to  himself  a  power  to 
declare  testamentary  bequests  by  another  instrument  to  be 
signed  by  himself,  but  not  attested  by  witnesses,  as  required 
by  the  statute  regulating  wills. 

The  power  of  transmitting  property  by  will  is  a  power  to 
be  exercised  solely  under  our  statute  law.  The  legislative 
auihorily  has  seen  fit  to  regulate  the  exercise  of  this  power 
by  precise  and  clear  provisions.  By  those  provisions,  as 
found  in  the  Revised  Statutes,  c.  62,  sec.  6,  and  General  Stat- 
utes, c.  92,  sec.  6,  it  is  declared  that  '^  no  will  [with  certain 
exceptions,  which  are  now  immaterial]  shall  be  effectual 
to  pass  any  estate,  whether  real  or  personal,  nor  to  charge 
or  in  any  way  affect  the  same,  unless  it  be  in  writing  and 
signed  by  the  testator,  or  by  some  person  in  his  presence  and 
by  his  express  direction,  and  attested  and  subscribed  in  the 
presence  of  the  testator  by  three  or  more  competent  witnesses.'' 
These  provisions  are  express  in  their  terms,  and  prescribe  a 
rule  from  which  this  court  cannot  depart,  although  its  appli- 
cation in  particular  cases  may  defeat  the  actual  intention  of 
a  person  as  to  the  disposition  of  his  property.  The  practical 
benefits  of  such  provisions  have  been  fully  acknowledged  by 
the  long  continuance  of  statutes  requiring  them  as  to  devises 
of  real  estate,  and  the  general  extension  of  them  at  a  later 
period  to  wills  of  personal  property. 

A  similar  view  of  this  subject  prevails  in  England,  where 
the  statute  of  1  Vict.,  c.  26,  seems  to  be  designed  and 
effioctnally  framed  to  make  the  provision  requiring  a  certain 
number  of  witnesses  to  a  will  to  be  in  effect  one  that  should 
actually  embrace  all  cases  of  bequests  claimed  under  a  will, 
and  exclude  all  reservation  of  power  on  the  part  of  the  testa- 
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tor  to  extend  the  provisions  of  a  will  by  an  instnunent  not 
ezecnted  as  required  by  the  statute  of  wills. 

It  is  true  that  the  provisions  of  that  statute  are  somewhat 
broader  than  those  of  our  own  statute,  and  it  is  by  the  latter 
that  the  present  case  is  to  be  adjudicated.  But  we  think  thai 
under  a  similar  statute  to  that  which  has  existed  here  since 
the  enactm^it  of  the  Revised  Statutes  in  1856,  requiring  an 
attestation  by  three  witnesses  of  the  excution  of  wills  of  real 
(a  personal  estate,  the  English  courts  would  not  have  sustained 
a  provision  in  a  will,  that  the  particular  beneficiary  should  be 
declared  by  the  testator  in  a  subsequent  and  independent  in- 
strument, not  executed  in  the  form  prescribed  by  such  statute. 
While  the  law  permitted  legacies  of  personal  property  to  be 
given  without  any  attestation  of  witnesses  and  by  loose  and 
informal  papers,  the  courts  were  disposed  to  give  efiect  to  a 
bequest  of  personal  property  by  an  instrument  not  duly  at- 
tested as  a  will,  notwithstanding  the  existence  of  a  will  pre- 
viously made  and  executed  in  conformity  to  the  statute.  But 
under  our  statute  requiring  attestation  by  three  witnesses  in 
cases  of  personal  bequests  as  well  as  of  devises  of  real  estate, 
no  instance  has  occurred  in  which  we  have  sanctioned  any 
departure  from  the  requirement  that  all  bequests  must  be 
made  by  a  will  duly  attested. 

The  statute  of  1  Vict,  c.  26,  has  put  an  end  in  England  to 
all  attempts  by  testators  to  create  by  an  attested  will  a  power 
to  charge  by  a  separate  instrument,  not  duly  attested,  l^;aeie8 
upon  their  estates:  1  Jarman  on  Wills,  4th  Am.  ed.,  131.  As 
already  remarked,  it  will  be  found  that,  prior  to  that  statute, 
it  had  been  held  tiiat  where,  by  a  will  duly  attested,  the  testa- 
tor had  charged  his  land  with  the  payment  of  debts  and  lega- 
cies, that  is,  where  a  devise  of  land  was  made  subject  to  the 
payment  of  legacies,  a  personal  bequest  given  by  an  instru- 
ment not  duly  attested  according  to  the  statute  was  a  valid 
legacy,  and  chargeable  upon  the  estate.  In  this  state  of  the 
law,  it  was  urged  that  it  would  follow  from  this  course  of  de- 
cisions that  a  person  might,  by  means  of  a  will  duly  executed, 
secure  to  himself  the  power  to  make  a  further  dispoeitioa  of 
his  lands  by  a  written  instrument,  not  duly  attested  as  a  will, 
declaring  the  devisees.  To  this  it  was  answered  that  if  a  man 
might,  by  a  will  duly  attested,  devise  his  land  upon  fadi 
trust  as  he  should  appoint  by  any  other  instrument,  it  would, 
in  effect,  amount  to  a  repeal  of  the  statute  in  respect  to  the 
solemnities  of  testamentary  dispositions  of  land.     A  man 
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would  have  nothing  to  do  on  his  coming  of  age  bnt  to  devise 
his  whole  real  estate  to  some  nominal  person,  upon  such  trust 
as  the  testator  should,  in  writing,  thereafter  appoint,  and  thus 
he  might  at  any  time  thereafter  make  a  testamentary  disposi- 
tion of  his  estate  without  conforming  to  the  ceremonies  re- 
quired by  the  statute:  Fearne's  Gas.  &  Op.  435;  6  Cm.  Dig., 
Greenl.  ed.,  tit.  88,  c.  6,  sees.  59,  60.  The  view  thus  stated, 
denying  that  any  authority  could  be  reserved  by  the  testator 
to  declare  and  create  new  devisees  by  an  unattested  instru- 
ment, when  the  devise  was  one  within  the  statute,  was  sus- 
tained in  Hdbergham  v.  Vincent^  5  Term  Rep.  92;  S.  C,  2 
Yes.  Jr.  204;  Rose  v.  Cunynghame^  12  Id.  29;  and  Johnson  v. 
BaUj  6  De  O.  &  S.  85. 

In  2  Washburn  on  Real  Property,  696,  the  rule  upon  this 
subject  is  stated  to  be,  that  a  testator  cannot  by  his  will  re- 
serve a  power  to  dispose  of  an  estate  at  a  future  time,  by  an 
instrument  not  executed  as  required  by  the  statute,  so  that 
it  may  take  effect  under  his  will.  The  doctrine  of  the  New 
York  courts  is  to  the  like  effect.  In  Langdon  v.  Astor^  3  Duer, 
477,  it  was  said  by  Duer,  J.,  *^  that  a  testator  cannot  by  will 
create  for  himself  prospectively  a  power  to  revoke  any  dispo- 
sition of  property  in  his  will,  by  an  instrument  not  properly 
attested."  The  ruling  of  the  court  of  appeals  in  the  same 
case  was  equally  strong:  16  N.  Y.  9.  In  Thompson  v.  Qaimby^ 
2  Bradf.  449,  it  was  held  that  a  will  cannot  reserve  a  power  to 
give,  by  an  instrument  not  executed  as  a  will. 

We  find  no  authority  in  any  decision  of  this  court  for  sus- 
taining a  bequest  made  under  such  reserved  power  of  future 
declaration  by  the  testator  as  to  the  nature  of  the  legacy  and 
the  person  for  whose  benefit  it  is  given,  and  we  cannot  but  feel 
that  holding  a  devise  or  bequest  thus  created  to  be  legal  would 
be  in  direct  contradiction  both  of  the  letter  of  the  statute  and 
of  the  purposes  intended  to  be  secured  by  its  enactment.  Un- 
less  we  refuse  to  sanction  a  bequest  of  this  character,  the 
statute  becomes  a  dead  letter  as  to  all  who  choose  to  disregard 
it.  It  would  only  be  necessary  to  make  a  mere  naked  devise, 
duly  attested  by  three  witnesses,  to  some  individual,  to  hold 
the  same  wholly  in  trust  for  such  persons  as  the  testator 
should  thereafter  direct  and  appoint,  and  then,  by  an  instru- 
ment not  executed  in  the  presence  of  witnesses,  the  testator 
might  create  his  legatees  as  his  caprice  might  suggest.  The 
language  of  this  court  in  Tucker  v.  Seaman^s  Aid  Society^ 
7  Met  204,  was, ''  that  the  law  requires  a  will  to  be  executed 
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^Q  the  presence  of  three  witnesses,  and  with  other  solemnities 
calculated  to  insure  correctness  and  guard  against  mistake 
and  imposition;  and  without  this  precaution  every  act  and 
instrument  purporting  to  give  property,  real  or  personal,  by 
will,  is  inoperative  and  void." 

We  are  restrained  by  the  statute,  and  by  the  course  of  judi- 
cial decisions  upon  statutes  of  like  character,  from  giving 
^effect  to  a  legacy  declared  and  given  to  a  legatee  by  an  instra- 
tnent  not  duly  attested  as  a  testamentary  disposition  of  prop- 
erty. The  result  is,  therefore,  that  the  instrument  signed  by 
Edmund  T.  Dana  declaring  that  the  sum  of  fifteen  thousand 
dollars,  bequeathed  by  the  twenty-third  clause  of  the  will 
under  consideration,  does  not  operate  to  create  a  valid  bequest 
in  favor  of  the  city  of  Cambridge,  and  cannot  be  enforced  as 
such. 

The  view  thus  taken  of  the  present  case  does  not  exclude 
in  all  cases  a  reference  to  other  documents  or  instruments  for 
the  purpose  of  giving  effect  to  a  will.  A  testator  may  refer 
expressly  to  a  paper  already  executed,  and  describe  it  with 
such  particularity  as  to  incorporate  it  virtually  into  the  will, 
or  he  may  refer  to  deeds  and  other  instruments,  or  monuments, 
or  existing  facts,  to  which  reference  may  be  had  in  construing 
his  will:  Habergham  v.  Vincenty  2  Ves.  Jr.  228;  Smart  v.  /Vw- 
jeauj  6  Ves.  660.  The  distinction  is  a  very  obvious  one.  In 
the  case  last  cited,  the  purpose  of  the  testator  as  to  the  particu* 
lar  legatee  and  the  character  of  the  legacy  is  fully  settled* 
Such  reference  leaves  nothing  ambulatory,  and  excludes  the 
idea  of  an  unsettled  purpose  and  a  design  to  leave  anything 
open  as  to  the  person  who  shall  be  the  legatee.  But  if  his 
purpose  is  not  definitely  settled  at  the  time  of  executing  his 
will,  and  is  to  be  fashioned  and  moulded  by  future  events 
which  may  affect  his  mind,  such  future  determination  to 
make  one  a  legatee  cannot  be  allowed  to  have  any  legal  effect, 
unless  by  the  execution  of  a  codicil  or  a  subsequent  will  in 
accordance  with  the  legal  requirements  of  a  testamentary  in- 
strument. 

It  is  further  urged  that,  although  the  instrument  signed  by 
Mr.  Dana  directing  the  appropriation  and  naming  the  city  of 
Cambridge  as  the  beneficiary  may  be  defective  as  a  will  or 
codicil,  by  reason  of  its  not  being  duly  attested,  yet  this  court 
may  sustain  the  intended  legacy,  it  being  given  to  a  charitable 
use,  and  to  be  dealt  with  as  a  public  charity.  No  doubt  a 
court  of  equity  will  deal  liberally  with  a  public  charity.    It 
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will  do  BO  in  supplying  the  want  of  a  proper  trustee^  and  in 
aiding  the  defective  execution  of  a  power  of  appdntment,  or 
an  error  in  the  general  description  of  the  beneficiary.  But 
{he  difiSculty  in  the  present  case  is,  that  no  public  charity  is 
established  or  shown  to  exist  under  the  will  of  Mr.  Dana. 
There  is  nothing  therein  to  raise  the  slightest  presumption  of 
a  public  charity.  The  clause  in  the  will  declared  a  mere  naked 
trust  of  a  sum  of  money,  which  the  testator  reserved  the  right 
to  appropriate  in  such  a  manner  as  he  might  subsequently  di- 
rect and  appoint.  It  would  have  been  as  competent,  under 
this  provision,  to  appropriate  it  to  any  one  of  his  kindred  as 
to  the  city  of  Cambridge.  It  is  only  by  recurring  to  the  in- 
strument not  duly  attested  that  any  allusion  is  found  to  a 
public  charity,  or  that  the  city  of  Cambridge  is  declared  to  be 
a  beneficiary.  The  difiSculty  here  lies  too  deep  to  be  removed 
even  by  a  court  of  equity.  It  is  the  absence  of  any  legal  in- 
strument creating  a  public  charity,  and  not  the  defective  exe- 
cution of  a  power  of  appointment  which  has  been  legally 
authorized  by  a  will. 

Nor  can  we  adopt  the  suggestion  made  in  behalf  of  the  city 
of  Cambridge,  that  efiTect  may  be  given  to  the  supposed  object 
of  this  charity  by  holding  the  bequest  to  be  an  absolute  one 
by  the  testator  of  a  sum  of  money  to  Hastings  and  Welling- 
ton personally,  in  the  confidence  that  they  would  appropriate 
it  as  he  should  thereafter  request.  The  words  of  the  clause  do 
not  authorize  such  a  construction  to  be  given  to  it.  The  be* 
quest  has  on  its  face  language  directly  contradictory  to  it. 
The  fifteen  thousand  dollars  were  given  to  Hastings  and  Wel- 
lington in  trust,  "  to  appropriate  the  same  in  such  manner  as 
I  may,  by  any  instrument  in  writing  under  my  hand,  direct 
and  appoint.''  It  was  not  the  intention  of  the  testator,  under 
this  clause  in  the  will,  to  make  any  present  appropriation  of 
the  sum  named  therein,  or  to  clothe  the  trustees  with  power 
60  to  do. 

In  the  opinion  of  the  court,  the  twenty-third  clause  of  this 
will,  with  the  unattested  instrument  signed  by  Mr.  Dana,  de* 
olaring  the  appropriation  of  the  sum  of  fifteen  thousand  dol- 
lars to  the  city  of  Cambridge,  and  the  assent  of  said  Hastings 
and  Wellington  to  the  payment  of  the  same,  do  not  create  a 
valid  bequest  to  the  city  of  Cambridge. 

If  any  question  exists  between  the  residuary  devisees  and 
{he  heirs  at  law  as  to  the  right  to  this  sum,  that  question  is 
not  properly  before  us,  for  want  of  proper  parties. 
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After  the  foregoing  deciaon  wis  rendered,  the  plainti£^  hy  leave  of  the- 
oouty  filed  his  amended  bill  making  the  heirs  at  law  parties.  Francis  Dan% 
ene  of  said  heirs,  appeared,  and  submitted  his  rights  to  the  determination  of 
the  ooort.  Mary  E.  Dana,  another  of  said  heirs,  appeared,  and  claimed  her 
share  of  the  fifteen  thonssnd  dollars.  The  other  heirs  at  law  appeared  and 
filed  an  answer,  setting  forth  that  if  the  court  should  decree  that  tha  som  in 
controversy  must  be  paid  to  the  heirs  at  law,  th^  shoold  hold  the  aame  ui- 
trost  for  the  mty  of  CSamfaridge,  as  nearly  as  might  be  In  tlia  maimsr  iadU 
eated  by  the  will  and  menunwadnm  of  the  testator. 

A.  H.  FUke  and  H.  O,  Parhert  for  the  lesidnaiy  dsrisees. 

G.  8,  ffale^  for  Mazy  B.  Dana. 

/.  Wiliardt  /r.,  for  Frsnois  Dana^ 

Dbwxt,  J.,  delivered  the  opinion  of  the  ooort^  of  which  the  following  is  a- 
Bynapaai  The  oonrt  is  now  called  npon  to  dedda  whether  the  fifteen  thooaaiid 
dollars  named  in  the  23d  daose  of  the  will  is  to  pass  to  the  heirs  at  law  a» 
nndevised  estate  or  to  the  persons  named  in  the  residaary  oUnse.  It  is  a  uni- 
versally acknowledged  role  of  law  that  in  a  will  of  personal  estate  a  general 
residaary  beqnest  carries  to  the  residoary  legatee  all  void  legacies^  all  lapsed 
legacies,  all  that  is  not  disposed  of  to  others:  Hoyden  v.  Stouykkm^  5  Pick. 
537;  Jamta  v.  Jamu,  4  FAige,  116;  Cheene  v.  DennU,  6  Conn.  298  [16  Am. 
Dec  68];  Cambridge  v.  Bom,  8  Ves.  12;  RemM  v.  AbboU.  4  Id.  802;  McUod 
V.  Drumnumd,  17  Id.  167. 

The  doctrine  of  the  English  oonrts  and  the  American  courts  generally  haa 
been  that  a  different  rale  was  to  apply  in  case  of  devises  of  real  estate.  Bat 
in  Massachusetts  all  ground  for  any  such  distinction  has  long  since  been 
taken  away.  Since  the  enactment  of  the  Revised  Statutes,  c  6S^  sec.  8^  de- 
vises of  real  estate  and  legacies  of  personal  estate  are  placed  substantially 
upon  the  same  footing  as  to  the  extent  of  the  power  to  devise^  and  the  for- 
malities required  in  the  execution  of  a  testamentsry  instrument.  In  dis- 
tinction from  the  law  of  earlier  times,  the  Revised  Statutes,  c  62,  sec.  6^ 
require  that  wills  of  personal  as  well  as  real  estate  shsll  be  executed  in  the 
presenoe  of  three  witnesses.  No  less  safeguards  against  undue  influence  or 
fraud  are  thrown  around  testaments  of  personal  estate  than  of  reel  estate^ 
and  the  rights  of  the  heir  as  to  each  are  equally  protected.  The  eflEect  of  this 
change  is  fully  stated  in  PrucoU  v.  Pmeott,  7  Met.  141;  and  the  case  of 
Blaney  v.  Blaneyt  1  Cush.  107,  affirms  the  principle  that  such  ohaiiga  haa 
been  made. 

The  rule  is,  that  a  genersl  residuary  clause  passes  all  the  estataof  the  test»> 
tor  not  otherwise  disposed  o(  unless  it  is  manifestly  contradictory  to  the  de- 
clared purpose  of  the  testator  as  found  in  other  parts  of  the  wilL  In  tha 
present  case,  there  is  no  intention  expressed  by  the  testator  to  dispose  of  a 
part  of  his  estate  by  a  future  codiciL  The  facts  show  nothing  more  than  a 
case  where  the  testator  has  failed  to  use  proper  words  to  give  effect  to  his 
purpose  to  give  a  legacy.  In  all  the  cases  of  lapeed  or  void  legacies,  which 
are  uniformly  held  to  pass  to  the  residuary  devisee^  the  testator  had  no  pur^ 
pose  in  his  mind  at  the  time  of  executing  his  will  to  pass  such  an  estate  to  tha 
residuary  devisee.  "  It  is  not  necessary  that  the  testator's  mind  should  be 
active  in  including  it ":  Ooodrighi  v.  Marquis  ^  DownMrt^  2  Bos.  ft  P.  600. 
The  contrary  intention  of  the  testator,  spoken  of  in  the  books  as  that  whidi 
wiU  prevent  such  legacy  going  to  the  residnaiy  devisee^  is  aoimathing  mora 
tinn  tha  faot  that  the  testator  supposed  that  he  had  made  a  valid  l^gaoy  ta 
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aome  one  of  a  portion  of  liis  estate^  tmt  which  the  court  hdd  yoid  and  inop* 
cnthre.  In  this  wOl  the  reridnaary  daiue  is  expreaoed  in  the  broadest  terms, 
—  "all  the  rest  and  remainder  of  my  estate  and  property,  real  and  peraonaL*^ 
In  ^rvAorn  ▼.  ^Aottifd^  10  Pick.  a09»  Shaw,  0.  J.,  said:  '<It  is  not  necessary, 
in  order  to  give  efifoct  to  snoh  a  daase,  that  the  testator  shoold  have  foreseen 
precisely  how  his  will  woold  operate^  or  what  property,  in  the  oontingenciea 
vliich  might  happen,  would  pass  by  it."  And  in  Haiyden  v.  SUmghUmf  5  Id. 
689,  Fatnam,  J.,  said:  "The  law  allows  the  residnary  legatee  to  take  what- 
erer  shall  erentnally  torn  oat  not  to  be  disposed  o(  whether  it  arise  from  ao» 
eidsnt  or  desigzL"  It  was  held  in  Jamea  t.  Jar/lea^  4  Paige,  115,  that  in  a 
will  of  personal  estate,  not  only  what  is  not  diBposed  of  to  others,  but  also 
what  is  not  legally  disposed  of  so  as  to  pass  to  the  person  intended,  passea 
by  a  lesidoary  claase.  In  case  of  failure  of  a  designed  legacy,  "no  matter 
bow,  the  devisee  shall  haye  the  benefit  of  it  "i  KameUY.  AbboU,4YM.  803. 

These  general  principles  are  with  ns  equally  appUoable  to  a  legacy  of  per- 
sonal property  and  a  derise.  There  is  nothing  in  the  present  case  to  indicate 
any  purpose  that  this  residuary  devisee  should  not  take  all  that  had  not  been 
Isgally  dispoeed  of  to  others.  The  result  is,  that  the  heirs  at  law  take  nothing 
by  the  failnre  of  the  twenty-third  clause  of  the  will  to  create  a  valid  bequest 
to  the  city  of  Oambridge.  The  entire  surplus  remaining  after  paying  all  the 
Isgacies  given  by  the  will  will  be  held  for  the  benefit  of  the  residuary  devi* 


ArmiPTB  TO  GORTBOL  OB  SUFPUEMSNT  WiLLS  BT  OtHEB  PaFXBS.  — AD 

the  modem  authorities  agree  that  a  testator  cannot  in  his  will  reserve  to  him- 
aelf  the  power  to  dispose  of  his  property  at  a  future  time  by  any  instrument 
not  duly  executed  and  attested  as  required  by  the  statute  of  wills.  Kor  can 
he  alter  his  will  otherwise  than  by  an  instrument  attested  in  the  same  man- 
ner as  is  required  by  law  to  give  effect  to  the  will:*  Habergham  v.  Vinoewt^  2 
Ves.  Jr.  204;  Rote  v.  CumOngham,  12  Id.  29;  Jofmrnm  v.  BcM,  5  De  Qez  ft  8. 
86;  WUHnwn  v.  Adam,  I  Ves.  ft  B.  422;  Ferraria  v.  Hertford,  3  Onrt  Eoc. 
468;  Oroter  v.  Hertford,  4  Moore  P.  O.  O.  339;  AUen  v.  Maddock,  11  Id.  427; 
HoCBmgtkead  v.  Stwrgia,  21  La.  Ann.  460;  Baylor  v.  Plaine,  31  Md.  168;  WeUa 
T.  HaneB,  122  Mass.  99,  dting  the  principal  case;  Thom^pwn  v.  Quhnby,  2 
Bradf.  449;  Langdon  v.  Aitor's  ShDeaOors,  16  N.  Y.  9;  Joknaon  v.  Ctarkaon,  3 
Bieh.  Eq.  306;  Powerr.  Davia,  3  McAr.  163;  1  Jarman  on  Wills,  131;  1  Red- 
field  on  Wills,  278;  Schooler  on  Wills,  sec  281.  The  last-named  writer,  in 
disoniiBing  this  subject,  says:  "As  to  a  paper  not  actually  in  existence,  but 
hereafter  to  be  prepared  and  executed,  no  reference  in  the  existing  will  can 
give  it  any  valid  testamentary  effect,  independently  of  its  own  proper  execu- 
tion as  a  will  in  conf  ormi^  with  the  statute.  Hence,  the  testator  cannot 
reserve  a  power  to  dispose  of  property  at  a  future  time  by  what  is  tanta- 
mount to  a  will  informally  executed."  Li  Allen  v.  Maddock,  11  Moore  P.  C.  O. 
427,  it  was  held  that  since  the  enactment  of  the  statute  1  Vict.,  c.  26,  no 
paper  not  properly  executed  and  attested  can,  in  strictness,  be  for  any  pur- 
pose a  will  or  codiciL  In  the  case  of  Ferraria  v.  Hertford,  3  Curt.  Ecc.  468^ 
a  testator,  by  a  will  duly  executed,  directed  his  executors  to  pay  legaciee 
which  he  should  give  by  any  testamentaiy  writings  signed  by  him,  whether 
witnessed  or  not.  But  ^e  court  decided  that  this  clause  could  not  give  effect 
to  legacies  bequeathed  by  an  unattested  paper  made  subsequently  to  the  stat- 
ute 1  Viet,  c.  26.  In  Wella  v.  Hawea,  122  Mass.  99,  Boxana  Phelps  devised 
to  EUsha  K  Bridgman  the  residue  of  her  estate  adding  these  words:  "Hav« 
lug  full  ooofidenoe  that  he  will  so  use  and  dispose  of  it  as  to  carry  out  my 
wishes  in  legsid  to  the  distribution  of  my  personal  estate,  as  expressed  in  a 
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tnemonuidain  which  I  shall  leaTe  in  his  possession. "  Lord,  J.,  who  ddiForad 
the  opinion  of  the  court,  said:  "Under  the  will  of  Boxana  Fhelps,  Bridgnua 
took  the  demanded  premises  sabject  to  no  trust  by  reason  of  any  writisa. 
memorandam  left  by  the  testatriZy"  citing  the  principal  case.  In  HofBagakmad 
▼.  Stwrgia,  21  La.  Ann.  450,  it  was  decided  that  a  letter  written  by  the 
tor  posterior  to  the  date  of  his  last  will,  not  clothed  with  the  f ormalitiea 
quired  for  a  testament,  will  not  operate  a  revocation  of  the  last  will;  that 
^e  act  by  which  a  testamentary  disposition  is  revoked  mnst  be  made  in  cam 
of  the  forms  prescribed  for  testaments,  and  be  clothed  with  the  same  formali- 
tJes.  Inthecaseof  Frt2/q/'iku2(;{,60Wis.  187,  S.C.,50Am.Bep.355,aw]n 
vas  wholly  written  on  the  first  page  of  a  doable  sheet  of  paper.  On  the  fourth 
pafl;e  the  testatrix  wrote  in  pencil,  "I  revoke  this  will,'* and  signed  and  dated 
tt^  but  it  was  not  attested.  This  was  decided  not  to  operate  a  revocation  of 
iht  will  under  the  Wisconsin  statute.  And  in  Power  v.  Dctria,  8  McAr.  153^ 
it  was  decided  that  a  codicil  signed  by  the  testator,  but  not  attested  by  wi^ 
nesses  as  required  by  the  statute,  cannot  alter  a  previously  executed  and 
attested  will.  But  one  who  has  made  a  last  will  may  by  a  subsequent  wiU 
appoint  an  executor,  and  although  the  will  last  written  contains  no  other 
provision  than  the  appointment  of  an  executor,  the  objection  that  it  is  not 
dispositive  is  untenable:  Miller  v.  ARUerp  32  La.  Ann.  437. 

Paper  Inoorporatsd  into  Will  bt  RBrBRSNCi.  —  If  a  will,  duly  es»» 
euted  and  witnessed  according  to  the  requirements  of  the  statatSb  inoonpo- 
Tates  into  itself  by  reference  any  document  or  paper  not  so  executed  and 
witnessed,  whether  such  paper  referred  to  be  in  the  form  of  a  will  or  oodun], 
or  of  a  deed  or  indenture,  or  of  a  mere  list  or  memorandum,  the  paper  so 
ferred  to,  if  it  was  in  existence  at  the  time  of  the  execution  of  the  will, 
is  identified  by  clear  and  satisfactory  proof  as  the  paper  referred  to  therann, 
will  take  effect  as  part  of  the  will,  and  be  admitted  to  probate  as  such:  Ska^ 
gktony.  TomUnaon,  L.  B.  3  App.  Gas. 404;  Ooodaqf  Durham, 3 CarLEco.N% 
Cfooda  qf  Dickifu,  3  Id.  60;  CfaxU  qf  WUl^fard,  3  Id.  77;  Goods  of  Baeom,  3 
Notes  of  Gas.  644;  Cfooda  qfSmarU,  4  Id.  38;  QuShaarnpUm  v.  Chmg,  24  Weak. 
Rep.  917;  Habergham  v.  Vmeent,  2  Ves.  204;  Fesler  v.  Shnprnm,  63  Ind.  83| 
FkkU  ▼.  SnqpPf  97  Id.  289;  8.  C,  49  Am.  Rep.  449;  NewUm  v.  Seaman's 
FriemdSodei^,  130 Mass.  91;  8.  0.,  39  Am.  Eep.  433;  JaOmmr.  Babeod,  IS 
Johns.  889;  Taimek  t.  ffaU,  4  K.  T.  140;  WM  ▼.  Day,  2  Demarest,  469; 
Ckambera  y.  Mclkmkl,  6  Ired.  226;  Oerriah  v.  Oerriah,  7  Or.  351;  a  a,  34 
Am.  Bep.  585;  ffaaOiurger  r.  Root,  6  Watts  ft  a  431;  Baker'a  Appeal  107 
Ak  St.  881;  8.  0.,  52  Am.  Bep.  478;  Johnaim  v.  CZoiten,  3  Bich.  Eq.  305; 
PoOodbT.  6V^i0sefl;2Qmtt  439;  1  Bedfield  on  Wills,  278;  Schonler  on  Wills, 
sec  281.  And  the  same  is  trne  of  a  duly  executed  and  attested  codicil  whidi 
ref en  to  a  prior  unattested  will,  or  to  any  other  instrument  already  in  exist- 
ence: Allen  ▼.  Maddods,  11  Moore  P.  0.  0.  427;  Doe  ex  dem.  WiOkmn  t. 
Eoana,  1  Gromp.  ft  M.  42;  BeaU  ▼.  CumdnghaTn,  3  B.  Moo.  390;  &  C,  39 
Am.  Dec  469;  Harwy  y.  OhovUim,  14  Ma  587;  a  C,  55  Am.  Dec  120^  note 
126;  BrownY.  Clark,  T!  "S.  Y.  d&d.  But  a  codicil  not  executed  as  a  wiU,  bat 
as  a  codicil  only,  cannot  be  admitted  to  probate  as  a  will,  nor  validate  a  former 
will  which  has  been  rendered  invalid  by  the  marriage  of  the  testatrix:  Prodor 
r.  Clarhe,  3  Bedf .  445.  And  a  oodidl  which  refers  to  a  will  of  a  partioolar 
date^  and  does  not  refer  to  »  subsequent  codicil,  does  not  opeiate  as  a  zepob* 
liotttion  ol  that  subsequent  oodidl:  Bmion  v.  Newberrf,  L.  &  1  CSi.  Dir. 
234. 

The  zepnUicatian  of  a  will  by  the  execution  of  a  oodioil  will  not  of  itMlf 
wttUe  an  nnexeeated  pi^er,  written  or  signed  between  the  date  of  tiiawll 
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4uid  the  date  of  the  codicil  to  probftte.  Bat  where  the  wiU,  if  reed  as  speek* 
lug  at  the  date  of  the  ezecntioii  of  the  codicil,  contaiwe  language  which  would 
•operate  as  an  incorporation  of  the  document  to  which  it  refers,  each  doooment^ 
•althoagh  not  in  existence  nntil  after  the  execation  of  the  will,  ie  entitled  to 
forobate  by  force  of  the  codicil:  In  the  Oooda  </Ladp  Truro,  Ij.'BL  I  Pro.  & 
IMt.  201. 

A  testatrix  ezecated  a  will  in  1848,  in  which  she  reqneeted  her  trinkets  to 
be  divided  "  as  I  shall  direct  in  a  small  memorandum."  She  executed  a  codi- 
oil  in  1853,  and  another  in  1862,  which  amounted  to  a  re-execution  of  the  wiU. 
After  her  death,  the  will,  the  two  codicils,  and  a  paper  headed  "memoran- 
dum of  trinkets  referred  to  in  my  will,"  were  found  folded  together  in  her 
portfolio.  There  was  no  evidence  to  show  that  the  memorandum  was  in  ex« 
istence  when  the  will  was  signed,  but  there  was  evidence  from  which  it  might 
bo  inferred  that  it  was  in  existence  before  the  date  of  the  last  codicil,  but  the 
ket  codicil  did  not  refer  to  it.  It  was  held  that  the  re-execution  of  the  will 
by  the  last  codicil  could  not  make  that  a  part  of  the  will  which  was  no  part 
of  it  before,  and  that  the  memorandum  ought  not  to  form  part  of  the  probotet 
h  the  Oooda  qfMaihku,  3  Swak  &  T.  lOa 

Where  a  will  refers  to  a  paper,  such  paper  cannot  be  incoiporated  into  tho 
will  unless  it  is  clearly  identified  with  the  description  of  it  given  in  the  wiU, 
Ond  is  shown  to  have  been  in  existence  at  the  time  when  the  will  was  exe- 
ooted.  Both  of  these  facts  must  be  fully  established;  and  thougih  there  may 
bo  no  doubt  about  the  former,  unless  the  latter  also  is  proved  there  can  be  no 
Inooffporation  of  the  paper  in  the  wilL  And  the  omis  of  establishing  theeo 
iMts  lieo  on  the  person  who  seeks  to  make  the  paper  admissible  for  such  a 
pnxpose.  But  parol  evidence  is  admissible  to  establish  these  facta:  Haber* 
ghamT.  rinceiif,  2  Ves.  Jr.  204;  WUkmaonv.  Adam,  1  Ves.  ft  B.  422;  Dfefeto- 
«MT.  StkMjph,  11  CouL  B.,  K.  S.,  341;  Crokery.  Hereford,  4 Uoan  P.  0.  a 
tt9;  Chodaqf  WcMns,  L.  B.  1  Pro.  ft  B.  19;  ChodsqfDaUow,  1  Id.  189;  Ocod§ 
V  Smderkaid,  1  Id.  198;  Oooda  qf  Oitt,  2  Id.  6;  Smgldon  v.  ToTnUnaon,  L.  R. 
Z  App.  Css.  404;  Phelps  v.  Bobbina,  40  Conn.  250;  Dyerv.  Erving,  2  Demareat^ 
160;  WM  V.  Day,  2  Id.  459;  BaUey  v.  Bailey,  7  Jones,  44.  All  the  authoritiea 
Ogreo  that,  to  justify  the  incorporation  of  a  paper  into  a  will  l^  referenoe^ 
Hie  proof  of  ita  existence  at  the  time  of  the  execution  of  tho  will,  and  of 
Hi  identity  with  that  referred  to  in  the  wiU,  must  be  very  dear  and  oca- 
'vinong. 

Tra  FBI9GIPAL  oin  o  oiTXD  in  Ol^fe  v.  Wella,  130  Mass.  224,  to  tho  point 
4liat  intentions  not  formed  by  a  testatrix,  and  communicated  to  a  tmsteo  to 
whom  she  had  devised  the  residue  of  her  estate  to  distribute  the  same  in  such 
iMimor  as  should  appear  to  him  to  be  best  calculated  to  carry  out  wishea 
which  she  had  expressed  to  him,  or  might  express  to  him,  before  the  making 
of  tho  win,  could  not  have  any  e£fect  against  her  next  of  kin.  In  NkMa  v. 
AUm,  130  Id.  211,  8.  0.,  30  Am.  Rep.  445,  it  is  cited  to  the  point  that  when 
•  gift  or  beq[ueat  is  made  in  terms  clearly  manifesting  an  intention  that  it 
obaU  bo  taken  in  tmsti  and  the  trust  is  not  sufficiently  defined  to  bo  carried 
into  oflbot^  tiio  doneo  or  legatee  takes  the  l^gal  title  only,  and  a  trust  results 
bjy  implication  of  law  to  tho  donor  and  his  representatives,  or  to  the  testator's 
residoaiy  l^gatoea  or  next  of  kin.  It  is  also  cited  to  these  points  in  tho  f  ol- 
lowiqg  oases:  An  undisposed  of  remainder  passes  to  tho  residuaiy  legatee: 
Mayhem  t.  Ocdifirvy,  103  Miss  292.  A  residuary  danso  in  a  will  indudea 
void  logacJes,  in  tho  abeonoe  of  a  distinct  intention  to  tho  contrary:  Bigdom 
T.  QiOfM,  123  Id.  107|  iMvvkigY.  Lovering,  129  Id.  101.  In  Massadinsetts, 
there  is  no  distinotion  between  a  lapsed  devise  of  real  estate  and  a  lapsed 
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ItgnoS  of  personal  estate,  as  to  the  question  wbether  or  not  it  panes  imdsr  %- 
general  residnary  danse  in  » "will;  a  lapsed  devise  or  a  lapsed  legacy  passes 
mdar  a  general  residnaiy  danse,  nnless  the  will  shows  a  dear  intention  to  tli*- 
eontrary:  HoUfrookT.  MdCSkoary^  79  Ind.  171. 


Basfobd  Vn  Pbabsok. 

[9  ALLm,887.| 

Whsbb  Died  Ck>MFuen  in  Fobm  with  Ezobftioh  or  Kamb  or  GRAHm  » 
SioNSD  and  sealed,  the  subsequent  insertion  of  the  name  of  a  grantee^ 
and  the  change  of  a  qualified  oovenant  into  an  absolute  one  by  the  parol 
•ntbority  of  the  grantor,  but  in  his  absence,  will  render  the  deed  invalid 
as  to  him,  and  no  action  will  lie  against  him  upon  any  oovenants  in  it; 
and  it  is  immaterial  that  the  alterations  are  made  by  a  oo-grantor,  and 
that  a  description  of  the  occupation  of  the  contemplated  grantee  had  been 
inserted  in  the  deed  when  it  was  signed  and  sealed. 

Wbdue  Onb  Partt  to  Oral  Agreement  roR  Exchange  of  Lands  has 
Executed  and  Delivered  his  Deed,  and  the  other  has  refused  to  fulfill 
his  agreement,  or  delivered  an  invalid  deed,  an  action  for  money  had  and 
reodved  caimot  be  maintained  against  the  latter,  although  the  land  con- 
veyed to  him  was  estimated  at  a  fixed  sum,  and  has  been  dnce  sold  by 
him  and  converted  into  money.  The  action  dioold  be  lor  the  prioe  cl 
land  sold  and  oonveyed. 

Contract.    The  opinion  states  the  case. 
J.  KnowUs,  Jr.,  for  the  plaintiff. 
A.  A.  Ranneyj  for  the  defendant. 

By  Court,  Chapbian,  J.  This  is  an  action  of  contract  for  tho 
breach  of  the  covenants  of  seisin  and  warranty  contained  in  a 
deed  alleged  to  have  been  made  by  both  of  the  original  defend* 
ants;  and  a  count  is  added  for  money  had  and  received.  The 
husband  having  been  discharged  in  insolvency,  the  suit  has 
been  discontinued  as  to  him,  and  is  now  prosecuted  against 
the  wife  alone.  She  denies  that  the  deed  declared  on  is  her 
deed. 

It  appears  that  the  deed  was  signed  and  sealed  by  her  and 
her  husband,  but  the  name  of  the  grantee  was  at  that  time  left 
blank.  The  printed  form  which  was  used  contained  the  usual 
covenants  of  seisin  and  warranty,  but  words  were  added  to  the 
latter  covenant  making  it  a  limited  covenant  against ''  all  per- 
sons claiming  by,  through,  or  under  us  [the  grantors],  but 
against  none  others."  She  gave  it  to  her  husband  in  this  im- 
perfect condition,  and  he  delivered  it  to  the  plaintiff  in  her 
absence.  Before  the  delivery,  he  inserted  the  name  of  the 
plaintiff  as  grantee,  and  erased  the  words  which  limited  the 
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covenant  of  warranty,  thereby  making  the  warranty  general 
against  all  persons.  This  was  done  by  virtue  of  parol  authority 
whioh  he  had  previously  received  from  his  wife,  and  with  the 
knowledge  of  the  plaintiff;  but  the  wife  was  not  preseiit,  and 
it  does  not  appear  that  she  was  informed  that  it  had  been  done. 
The  addition  and  erasure  thus  made  constituted  substantial 
alterations;  and  it  has  been  so  recently  settled  that  such  altera- 
tions cannot  be  made  by  an  attorney  in  the  absence  of  the 
grantor,  without  a  power  under  seal,  that  the  point  need  not 
be  again  discussed:  Bwms  v.  Lynde^  6  Allen,  805. 

The  consideration  in  the  deed  as  it  was  when  signed  by 

Mrs.  Pearson  was  expressed  to  have  been  paid  '^  by ,  of 

Boston,  county  of  Si^olk  and  state  aforesaid,  trader  ";  and  it 
is  contended  that  this  distinguishes  the  present  case  from  the 
one  referred  to,  because  the  word  ^'  trader,"  with  the  addition 
of  his  residence,  indicates  a  particular  grantee.  It  might,  in 
strictness,  be  a  sufficient  answer  to  this  suggestion  to  say  Ihat 
it  indicates  merely  the  person  who  paid  the  consideration,  and 
that  such  person  is  not  necessarily  the  grantee.  But  the  bet- 
ter answer  is,  that  it  does  not  sufficiently  indicate  any  par- 
ticular grantee,  and  the  husband  might  have  filled  it  with  any 
name  he  might  choose  to  select  from  a  very  large  class  of 
persons.  The  fact  that  he  was  a  joint  grantor  with  his  wife 
did  not  enlarge  his  authority  in  respect  to  the  filling  of 
blanks  or  the  alteration  of  covenants.  As  the  deed  is  not 
the  deed  of  the  wife,  this  action  cannot  be  maintained  against 
her  upon  any  of  its  covenants,  and  the  ruling  on  this  point 
was  right. 

The  plaintiff  asked  leave  to  amend  his  declaration  by  add- 
ing a  count  for  money  had  and  received,  as  the  proceeds  of 
the  real  estate  which  the  plaintiff  had  conveyed  to  her,  and 
which  she  had  sold  for  cash.  But  the  court  ruled  that  the 
action  could  not  be  maintained  upon  the  existing  count,  nor 
npon  the  proposed  amended  count.  The  case  has  been  argued 
somewhat  more  broadly  than  this,  upon  the  question  whether 
the  plaintiff  can  recover  upon  any  amended  count  which  he 
might  obtain  leave  to  file,  and  a  proper  consideration  of  the 
exact  question  upon  which  the  ruling  was  made  requires  that 
the  case  should  be  discussed  upon  this  broad  ground.  It  ap- 
pears that  there  was  an  oral  agreement  between  the  plaintiff 
asd  the  defendant's  husband,  acting  as  her  agent,  that  the 
l^aintiff  should  convey  to  her,  to  hold  to  her  sole  and  separata 
use,  certain  real  estate  in  Chelsea,  which  was  to  be  taken  by 
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hei  at  a  fixed  value  in  money,  namely,  $760,  and  fhat^  in  oon- 
dderation  of  this,  the  defendant  and  her  husband  were  to 
convey  to  the  plaintiff  the  real  estate  supposed  to  be  referred 
to  in  the  deed  on  which  this  action  is  brought,  and  which  was 
represented  to  be  the  property  of  the  defendant,  which  she  held 
to  her  own  sole  and  separate  use.  The  plaintiff  accordingly 
made  the  deed  of  his  real  estate  in  Chelsea,  and  delivered  it 
to  the  defendant's  husband  for  her.  Before  this  action  was 
brought  she  sold  and  conveyed  this  estate,  and  converted  it 
into  money,  receivmg  the  proceeds  to  her  sole  and  separate 
use.  The  plaintiff  contends  that  if  her  deed  is  invalid  he  is 
entitled  to  recover  on  his  count  for  money  had  and  received, 
not  only  because  the  deed  is  invalid,  but  he  also  offered  tx> 
prove  at  the  trial  that  no  such  land  as  that  purporting  to  ba 
conveyed  by  the  deed  ever  existed. 

If  he  had  succeeded  in  proving  the  fifitct  that  there  was  no 
inch  land,  it  would  have  appeared  that  all  he  has  ever  received 
as  a  consideration  for  the  land  conveyed  by  him  to  the  de- 
fendant was  a  deed  with  covenants  of  seisin  and  warranty, 
duly  executed  by  her  husband. 

If  there  was  no  such  land  as  the  husband's  deed  purported 
to  convey,  the  plaintiff  had  an  immediate  right  of  action 
against  him,  for  the  covenant  of  seisin  is  immediately  broken 
when  a  deed  purports  to  convey  land  that  does  not  exist: 
Bacon  v.  Lineolnj  4  Gush.  210  [60  Am.  Deo.  765].  The  de- 
fendant contends  that  this  covenant  constitutes  a  considera- 
tion, which  should  have  been  returned  or  tendered  or  released 
before  this  action  was  brought  This  position  assumes  that 
the  covenants  in  the  deed  are  the  consideration  for  which  he 
made  his  conveyance,  or  at  least  are  a  substantial  part  of  it. 
But  they  are  not  to  be  so  regarded.  The  land  which  was  ta 
be  conveyed  was  the  consideration;  and  in  a  case  like  this^ 
where  no  title  passes,  there  is  a  total  failure  of  the  considera- 
tion, notwithstanding  the  covenants  in  the  deed.  This  is  sa 
in  respect  to  both  real  and  personal  property:  DieHnmm  v. 
Hall,  14  Pick.  217;  Rice  v.  Ooddard,  14  Id.  293;  Trash  v.  Fin- 
son,  20  Id.  106.  In  the  earlier  case  of  Knapp  v.  Lee^  8  Id» 
462,  the  point  is  discussed  but  not  fully  settled. 

If,  then,  the  plaintiff  has  conveyed  to  the  defendant  real 
estate  for  a  consideration  which  has  totally  failed,  the  question 
arises  whether  he  has  a  remedy  by  means  of  this  action,  either 
In  its  present  form,  or  aided  by  any  amended  count  whioh  he 
may  have  leave  to  file.    The  case  of  OrUwdd  v.  Mcsienger^  ft 


Not.  1864.]  Basford  v,  Peabson.  767 

Pick.  516,  has  been  supposed  to  be  an  authority  against  main* 
taaning  an  action  of  asmmprit  to  recoyer  the  yidue  of  land  sold 
and  conveyed.  But  that  is  not  the  point  on  which  that  case 
turned.  The  statement  of  facts  shows  that  Griswold  had  con- 
veyed to  Messenger  certain  real  estate  on  the  sole  considera- 
tion that  Messenger  would  convey  it  to  Oriswold's  wife.  Hi» 
promise  being  oral  was  void  by  the  statute  of  frauds.  And  the 
court  merely  decided,  without  giving  any  reasons  for  their 
opinion,  that  the  oral  evidence  which  was  offered  to  prove  such 
a  promise  was  inadmissible.  The  strongest  points  which  were 
made  in  the  argument  for  the  plaintiff,  and  the  authorities  by 
which  they  were  supported,  do  not  appear  to  have  been  con- 
sidered* 

On  principle,  a  sale  of  land  should  be  regarded  as  a  good 
consideration  for  a  promise,  and  where  there  is  an  oral  promise 
to  pay  the  price  in  money  presently,  the  promise  is  not  within 
the  statute  of  frauds.  There  is  no  good  reason,  therefore,  why 
aswmprit  should  not  always  have  been  maintained  to  enforce 
0Qoh  a  promise.  In  2  Ch.  PL  39,  two  forms  of  counts  in 
(usumpsit  are  given  on  a  promise  to  pay  money  in  considera> 
tion  of  laud  sold  and  conveyed.  And  it  has  been  repeatedly 
held  in  New  York  that  the  action  would  lie:  Nelson  v.  Swan^ 
18  Johns.  483;  Shephard  v.  LiMey  14  Id.  210;  Btnoen  v.  Belly. 
20  Id.  838  [11  Am.  Dec.  286];  WhUbech  v.  WhUbeeky  9  Cow.  266. 
In  this  court  actions  of  assumpsit  have  been  maintained  on  an 
implied  promise  to  pay  money,  the  consideration  of  which  wae 
the  conveyance  of  real  estate:  Ooodmn  v.  OUberty  9  Mass.  610; 
Fetch  V.  Taylor,  18  Pick.  133;  Pike  v.  Brown,  7  Cush.  133; 
Braman  v.  Dowse,  12  Id.  227.  We  think  that  upon  principle 
and  authority  an  action  of  contract  will  lie  to  enforce  any  oral 
promise  to  pay  money  presently  in  consideration  of  real  estate 
sold  and  conveyed  by  the  plaintiff  to  the  defendant. 

But  when,  as  in  the  present  case,  and  in  the  case  of  Oriswold 
V.  Messenger,  6  Pick.  516,  the  alleged  oral  promise  is  not  to  pay 
money,  but  to  convey  real  estate  or  do  some  other  act  within 
the  statute  of  frauds,  if  the  grantor  can  recover,  it  must  be 
upon  some  additional  ground.  In  Gray  v.  Hill,  Ryan  &  tL. 
420,  Best,  0.  J.,  held  that  where  the  defendant,  in  considera^ 
tion  of  certain  repairs  to  be  made  by  the  plaintiff,  agreed  to 
assign  a  lease  to  the  plaintiff,  and  after  the  repairs  were  made 
refused  to  make  the  assignment,  and  set  up  the  statute  of 
frauds  as  a  defense,  the  law  implied  a  promise  to  pay  for  the 
repairs,  and  this  implied  promise  was  not  touched  by  the  stat- 
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tite  of  frauds.    The  agreement  having  been  executed  hy  tbe 
plaintiff^  it  was  held  that  the  defendant  was  legally  liable  to 
remunerate  him  for  what  he  had  done.    If  the  decisiaQ  in 
OTi9wold  y.  MesaengeTj  6  Pick.  516,  is  rights  the  oral  evidenoe 
ought  to  have  been  excluded  in  Oray  v.  HtU,  Byan  ft  M.  420, 
and  thus  the  statute  of  frauds  would  have  been  made  a  shield 
to  fraud.    But  by  admitting  this  evidence  of  the  promise  to 
assign  the  lease,  not  for  the  purpose  of  enforcing  it,  but  for  the 
purpose  of  showing  that  the  consideration  to  be  paid  for  fha 
repairs  had  failed,  and  applying  to  the  case  the  equitable  doc- 
trine of  an  implied  promise,  the  learned  judge  gave  the  statato 
of  frauds  its  foil  legitimate  force,  and  prevented  it  from  oper- 
ating as  a  protection  to  fiuud.    In  OUUt  v.  Maynard^  5  JohnB. 
65  [4  Am.  Dec.  829],  the  defendant  had  orally  agreed  to  con- 
yey  to  the  plaintiff  a  certain  tract  of  land,  for  which  the  plain- 
tiff  was  to  pay  in  advance  by  installments.    After  the  plaintiff 
had  paid  several  installments,  the  defendant  refused  to  receive 
the  balance  and  to  convey  the  land,  and  relied  upon  the  sta^ 
ute  of  frauds  in  his  defense.    It  was  held  that,  though  he  waa 
not  obliged  to  convey,  because  his  promise  to  convey  was  void, 
yet  his  refusal  to  convey  and  taking  advantage  of  the  statute 
had  the  effect  to  rescind  the  contract  and  raise  an  implied 
promise  to  repay  the  money  he  had  received  under  it.    The 
principles  that  governed  this  decision  were  the  same  that  goiN 
emed  that  of  Oray  v.  Hilly  Ryan  &  M.  420.    The  same  doo* 
trines  in  substance  have  been  held  by  this  court  in  Kidder  v. 
Hunty  1  Pick.  828  [11  Am.  Dec.  183],  Thompson  v.  Gotild,  20 
Id.  184,  and  Cook  v.  Doggeti,  2  Allen,  439.    In  the  cases  cited, 
the  consideration  paid  by  the  plaintiff  was  either  money  or 
labor  and  materials.    In  the  present  case  it  was  a  conveyance 
of  land,  but  that  fact  does  not  affect  the  principles  which  are 
to  govern  the  defendant's  promise,  and  her  refrisal  to  perform 
it.    Therefore,  upon  a  refusal  of  the  defendant  to  convey  to  the 
plaintiff  the  land  which  she  had  orally  agreed  to  convey  to 
iiim,  he  might  recover  upon  her  implied  promise  to  pay  the 
Talue  of  the  land  conveyed  to  her,  on  a  count  for  land  sold  and 
oonveyed.    So,  if  he  should  prove  that  the  land  which  she  pio» 
fessed  to  convey  to  him  had  no  existence.    The  failure  of  the 
oonsideration,  in  case  the  land  does  not  exists  does  not  oonsiat 
in  the  fact  that  the  deed  was  imperfectly  executed,  but  in  the 
hct  that  it  would  have  conveyed  nothing  if  it  had  been  exe- 
outed.    If  is,  in  substance,  a  refusal  to  perform  her  oral  agzee- 
ment  to  convey  to  him  a  tract  of  land  in  payment  for  that 
which  he  conveyed  fo  her. 
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Bnt  the  action  must  rest  on  the  ground  that  the  land  does 
not  exist,  or  if  it  does  exists  that  she  refuses  to  convey  it  or 
4»nnot  convey  it.  If  it  does  exist,  and  she  has  good  right  to 
<x>nyey  it,  the  bill  of  exceptions  does  not  show  that  she  has 
been  in  any  fietult.  In  her  absence  the  plaintiff  impliedly 
assented  to  the  alterations  which  were  made  in  the  deed,  and 
then  accepted  it.  Until  he  shall  have  notified  her  of  the 
alterations,  and  requested  her  to  redeliver  the  deed,  there  wHL 
have  been  no  refusal  on  her  part  to  make  it  perfect,  and  thus 
omvey  to  the  plaintiff  all  that  he  was  entitled  to  receive. 

But  if  the  plaintiff  shall  succeed  in  proving  the  non-exist- 
ence of  the  land,  his  cause  of  action  will  not  be  the  receipt  of 
money  by  the  defendant  upon  her  sale  of  the  land  which  he 
4X>nveyed  to  her.  He  would  have  had  a  good  cause  of  action 
if  she  had  kept  the  land  till  the  present  time.  His  right  to 
recover  will  be  upon  her  impUed  promise  to  pay  the  agreed 
price  for  the  land,  namely,  $760.  Such  a  cause  of  action  is 
not  properly  described  by  a  count  for  money  had  and  re- 
<^eived,  but  by  a  count  for  land  sold  and  conveyed.  The  dif- 
ference, however,  is  technical  rather  than  substantial,  and  it 
will  be  in  the  power  of  the  superior  court  to  allow  the  plaintiff 
to  add  such  a  count  by  way  of  amendment.  But  the  motion 
for  amendment  must  be  addressed  to  the  discretion  of  that 
court.  The  presiding  judge  did  not  rule  that  the  action  could 
not  be  maintained  on  such  a  count,  and  the  plaintiff's  excep- 
tions cannot  be  sustained.  If  he  desires  to  proceed  fturther  in 
the  action,  he  must  begin  by  a  motion  to  amend. 

Exceptions  overruled. 

Dbsd  RuuuTai)  wm  Blaitk  iob  Naioi  ov  Giuirra  and  left  with  an 
agent  anthoriied  hy  parol  to  fiU  fbe  blank  ia  inaffaotoal  aa  a  deed:  BlaebnaQ 
T.  Pansh,  78  Am.  Dao.  239;  Vom  t.  Dohn,  106  Maaa.  169,  dting  tha  prin- 
cipal case. 

MoNVT  Paid  xjvdvr  CoirrRAOT  Von>  bt  Statuhb  ov  Fbauds  may  be  re- 

oorered  back  if  the  contract  ia  rescinded:  Jt^inaon  v.  Sharu,  60  Am.  Dea  669, 

note  672.    An  action  for  money  had  and  received  liea  to  recover  back  mon^y 

|»aid  by  a  party  to  an  agreement  which  ia  invalid  by  the  atotnte  of  franda^ 

and  which  the  other  party  refnaea  to  perform:   WilUams  v.  Benm^  108  Maaa. 

i^  93;  Dix  V.  Marcy,  116  Id  417;  RUey  v.  fTOfiaiiu,  123  Id.  609,  aU  citing  the 

principal  caae.    When  the  promise  of  payment  or  of  some  other  oonsideratioii 

ium  been  relied  upon  aa  the  oonaideration  of  a  conveyance,  and  there  ia  a 

cefnaal  to  perform,  the  other  party  may  recover  the  valne  of  the  propertj 

«pon  an  implied  oMwmnpiU:  Long  v.  Woodman,  66  Me.  68;  Barter  v.  Oreem 

kc/,  66  Id.  406;  Boot  v.  Burl,  118  Maaa.  523,  all  citing  the  principal  caaa. 

When  all  the  parte  of  an  agreement  which  affect  the  obligation  of  eithet 

4par^  to  pnrchaae  or  sell  any  interest  in  land  hare  been  folly  performed,  the 

ilM.  Dsc  Vol  LXXXV--49 


770  DuBOiN  V.  MuNsoN.  [MaasL 


remaining  obligatiomi  are  no  longer  within  the  statute^  altfaoa|^  tiiej  mny 
hftTe  been  to  while  the  oontnot  eontinned  exeontory:  Welherifm  t.  i^ptfer,  90 
llaM.902;  ToiDiunMl  ▼. //oryravei^  118  Id.  384,  both  dting  the  prinfl^al  <»» 
Thb  pbdioifal  case  n  citkd  in  TrowbHc^  y.  WeAaf^  11  ADen,  964^ 
to  the  point  that  a  promiae  to  oonyey  landa  aa  a  oonsidafatifln  ia  within  the 
■tatate  of  franda;  and  in  Nmooomh  r.  WaSaee^  112  Maaa.  2fi»  to  the  point 
tiiataaaleof  landia&good  iwjHaidaiatioa  for  tbapnaniae  to  make  the  pag^-^ 
aaait  tfaofefor. 


DXTBGm   V.    MUKSON. 

It  AXXBV,  M.] 

Iv  Aonov  JMAan  Owran  of  1iAn.B04T\  Bbovobt  vr  vn  Sebtajit  lo 
Rkotib  DAMAam  vtm  Pkrsonal  ImmtT  aoatained  bj  him  from  a  loo»> 
motiYe-engine'a  ronning  upon  him  from  a  toxm-table  in  cGoaeqnenoe  el 
the  want  of  a  inffioient  brake^  the  defendant  may  introdnoe  eridenoe  to 
■how  that  the  person  who  had  charge  for  him  of  all  the  engineo  on  the 
road  had  given  inatmotionai  before  the  aooident^  to  the  engineen  to  have 
the  wheels  of  the  enginea  blocked,  while  taming  on  the  torn-table^  and 
tiiat  thia  aootdent  occurred  by  failure  of  acme  aervant  of  the  defendant  to 
obey  sach  inatraotiGna;  althoog^  aach  inatmctiona  were  not  known  to  tiie 
plainti£ 

ToBT  to  recover  damages  for  an  injury  suBtained  by  the  plain- 
tiff by  reason  of  a  locomotive-engine's  running  upon  him  from 
a  turn-table,  while  turning  upon  it,  in  consequence  of  the  want 
of  a  sufficient  brake.  The  defendant  was  a  contractor,  engaged 
hi  filling  in  the  Back  Bay  lands,  and  had  a  railroad  and  sev- 
eral  engines  and  cars.  He  was  not  himself  an  engineer,  and 
took  no  part  in  running  the  engines.  The  plaintiff  was  em- 
ployed by  the  defendant,  and  had  charge  of  the  turning  of  the 
engines  on  the  turn-table,  and  while  he  was  so  engaged,  suf- 
fered the  injury  complained  of.  The  judge  instructed  the  jury 
that  the  plaintiff,  to  maintain  his  action,  must  convince  them 
that  the  defendant  employed  a  defective  or  unmanageable 
engine  in  his  work;  that  in  doing  so  he  was  guilty  of  gross  neg^ 
Ijgence;  that  the  plaintiff  was  injured  by  that  negligence,  with- 
out being  himself  guilty  of  any  n^Ugence.  The  question 
whether  the  engine  was  unsafe  or  not  was  one  to  be  decided 
by  them  upon  all  the  evidence.  The  plaintiff  must  prove  that 
it  was  gross  negligence  on  the  part  of  the  defendant  to  employ 
such  an  engine.  If  not,  no  action  lay.  If  the  employer  ie 
careful  and  does  his  duty,  if  he  employs  skillful  men  to  buy 
and  run  his  machinery,  if  he  is  not  negligent  in  kaming 
whether  that  machinery  is  safe  or  not,  if  in  all  things  he  doee 
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his  duty,  then  ha  is  not  liable  for  the  consequences,  if  un- 
safe  machinery  is  employed  without  his  fault.  The  law  which 
governs  the  rights  of  servants  requires  only  ordinary  care  on 
the  part  of  the  employer.  He  is  not  liable  unless  he  is  guilty 
of  gross  negligence;  with  this  qualification,  that  the  degree  of 
care  required  is  greater  where  life  and  limb  are  endangered  by 
want  of  it  than  where  the  consequences  are  less  injurious.  An 
engine  might  be  so  defective  and  unmanageable  that  a  man 
oould  not  use  it  and  see  it  used  in  his  business  without  being 
guilty  of  gross  negligence;  but  an  engine  might  be  defective, 
and  yet  it  might  be  used  without  gross  negligence.  80,  if  a 
party  employs  a  skillful  man  to  buy  an  engine,  and  to  give  a 
good  price  for  it,  and  to  go  to  a  respectable  manufacturer,  and 
if  his  agent  should  procure  a  grossly  defective  and  unmanage- 
able engine,  which  should  cause  an  injury  to  a  servant  before 
the  employer  had  seen  or  could  have  seen  the  engine,  that  is  a 
case  where  no  action  could  be  maintained.  The  fact  that  this 
engine  or  brake  was  less  safe  than  others  is  not  of  itself  suflS- 
cient  to  charge  the  defendant,  even  if  he  knew  it.  The 
machinery  must  have  been  so  defective  that  it  was  gross  neg- 
ligence to  use  it.  The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendant  alleged  exceptions.  The  other  facts  appear 
from  the  opinion. 

G.  8.  Boutwellj  for  the  defendant. 
D,  H.  McL9ony  for  the  plaintiff. 

By  Court,  Hoar,  J.  We  do  not  think  that  there  was  any 
such  error  or  insufficiency  in  the  charge  of  the  judge  as  would 
give  a  reason  for  setting  aside  the  verdict,  although  the  im- 
portant consideration  that,  to  entitle  the  plaintiff  to  recover, 
he  was  bound  to  show  that  the  engine  was  defective,  and  that 
the  defendant  knew,  or  in  the  exercise  of  ordinary  care  would 
have  known,  that  it  was  defective,  might  perhaps  have  been 
more  distinctly  presented  to  the  jury. 

But  the  exception  taken  to  the  exclusion  of  the  evidence 
offered  by  the  defendant  is  a  material  one,  and,  in  our  opin- 
ion, well  founded.  The  defect  in  the  engine,  which  the  plain- 
tiff alleged  as  the  cause  of  his  injury,  was  the  insufficiency  of 
the  brake  to  prevent  the  engine  from  running  off  while  it  was 
turned  on  the  turn-table.  The  defendant  proposed  to  show 
that  the  person  who  had  charge  for  him  of  all  the  engines  on 
the  road  had  given  instructions,  before  the  accident,  to  the  en- 
gineers to  have  the  wheels  of  tiieir  engines  *' chocked" 
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turning  on  the  turn-table,  and  that  this  aoddent  occurred  hj 
failure  of  some  servant  of  the  defendant  to  obey  such  instruc- 
tions. The  court  ruled  the  eyidenoe  incompetent,  as  it  was 
not  shown  that  the  instruction  was  given  or  known  to  the 
plaintiff.  But  proof  that  the  accident  which  caused  the  in- 
jury to  the  plaintiff  was  caused  by  the  neglect  of  a  fellow-ser- 
vant would  have  been  a  defense  to  the  action;  and  the  offer 
went  to  that  extent.  The  defects  of  the  engine  in  the  abstract 
were  not  the  gist  of  the  plaintiff's  complaint;  but  its  defects 
at  the  time  and  for  the  service  in  which  the  defendant  allowed 
it  to  be  used  when  it  ran  onto  the  plaintiff.  If  it  were  fit  and 
sufficient  for  use  in  the  manner  in  which  the  defendant  then 
allowed  it  to  be  used,  its  insufficiency  for  other  service  at  other 
times  would  not  concern  the  plaintiff.  Now,  it  is  plain  that 
a  machine  may  be  safe  and  fit  for  one  use  when  it  is  not  for 
another.  To  put  an  extreme  case,  by  way  of  illustration: 
Suppose  the  defendant  had  a  wom«out  engine,  unfit  for  any 
service,  and  he  had  given  orders  that  it  should  not  be  run  at 
all,  yet  some  workman  had,  without  his  knowledge,  undertaken 
to  run  it,  could  the  master  be  held  responsible  to  the  fellow- 
servant?  Suppose  a  car  that  was  not  fit  to  run  with  steam- 
power  was  kept  for  use  only  when  drawn  by  horses;  or  an 
engine,  which  had  not  the  proper  appliances  for  a  locomotive, 
was  employed  solely  as  a  stationary  engine,  would  an  unau- 
thorized change  of  the  use  make  the  master  liable?  If  this 
engine,  when  '^ chocked"  upon  the  turn-table,  was  absolutely 
safe  against  the  possibility  of  running  off.  so  that  it  needed  no 
brake  at  all  in  that  position,  and  it  was  not  permitted  to  be 
turned  until  the  blocking  was  applied  to  the  wheels,  it  would 
be  a  question  for  the  jury  whether  the  want  of  a  brake  was  the 
cause  of  the  injury.  There  is  no  absolute  requirement  of  law 
that  the  injurious  action  of  a  locomotive-engine  shall  be  pro- 
vented  by  the  specific  expedient  of  a  brake.  If  other  sufficient 
means  of  safety,  equivalent  in  effect,  were  supplied,  that  is  all 
that  is  necessary;  and  the  jury  were  to  judge  of  their  suffi- 
ciency. The  fact  that  the  orders  to  the  engineers  were  not 
known  to  the  plaintiff  would  not  be  decisive,  because  the  ques- 
tion on  that  part  of  the  case  was,  whether  the  engineers  were 
careless,  and  by  their  failure  to  obey  instructions  the  aooident 
occurred. 

The  evidence  which  was  rejected  should  therefore  have 
been  received,  as  having  a  direct  tendency  to  show  whether 
the  defendant  used  such  precautions  and  gave  such  rules  for 
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the  use  of  the  engine  hi  the  condition  in  which  it  was  at  the 
time  of  the  acddent  as  made  it  then  a  proper  instroment  for 
the  seryice  to  which  it  was  to  be  applied. 
Bzceptions  sustained. 

Liabhitt  Of  MAsmi  iob  Kisuonici  or  Fiuu>w-8Iiitaiit:  Sm  Frmim 
T.  PaisMylsaiifo  R.  R.  Oo,^  80  Am.  Deo.  467»  note  47(^  where  other  eeeee  an 
ooUeeted.  A  perty  injiired  hy  the  negligenoe  of  ft  feUow-eenmat  cennfli  m- 
oover  agamat  the  maater:  Wood  t.  New  Btdford  (kaX  Oo.,  121  Maaa.  257»  ott- 
ing  the  principal  oaae.  If  a  maater  naearaaaonableoaie  in  employing  aoitahla 
aarranta^  in  aapplying  and  keeping  in  repair  aoitahle  atraotorea  and  engiae% 
and  in  giving  proper  direotiona  and  taking  dne  preoantiona  aa  to  their  taae^  be 
ia  not  feaponaible  to  one  aenrant  for  the  negligenoe  of  another  aerrant  in  their 
vaa  and  management  in  oanying  on  hia  work:  Bolden  t.  FUMmrg  M.  M.,  12t 
Id.  874;  B6b$rt9omr.  TmtHmUeSL  R.  R.  00.^79 laiLm,UA  oiting  the 
vcBBfltpaft  eaaa^ 


Plumbb  v.  Lobsk 

[9  Aiunr,  46&i 

16  Guam  BnomL  nr  Pia^  SriiBaDiTi  ox  BsruanraiaTioiii  Bbuxd 
uvoH  mnat  be  abown  to  bsTO  been  made  with  a  winfol  intent  to  indnoe 
ilie  party  to  whom  they  were  made  to  act  on  the  faith  of  them. 

Itnma  oavvot  bb  EaromD  noM  I>ihtxno  that  Ha  n  Mimhkb  or 
Fkm  by  the  repreaentationa  of  one  who  ia  merety  the  agent  of  the  firm. 

C!oRTRACT  upon  a  promissory  note  signed  by  J.  EL  Lord  A 
Ca,  and  payable  to  the  order  of  the  plaintiff.  On  the  trials 
it  appeared  that  at  the  time  the  note  was  given  there  existed 
a  firm  doing  business  in  Boston  under  the  name  of  J.  EL 
Lord  A  Co.;  that  William  Plnmer,  the  plaintiff's  husband,  at 
that  time  acted  as  the  financial  agent  of  the  firm,  signed  their 
notes,  and  drew  their  checks  in  the  firm  name,  without  signing 
his  own  as  agent  or  attorney;  that  he  had  authority  to  do  this 
by  a  written  power  of  attorney  from  Margaret  F.  Plumer,  one 
of  the  members  of  said  firm,  and  verbally  by  the  defendant; 
that'  on  or  about  June  16, 1868,  the  plaintiff  and  defendant 
exchanged  their  respective  notes,  secured  by  mortgage  on  the 
separate  real  estate  owned  by  each;  that  the  plaintiff  after- 
wards sold  the  defendant's  note  and  mortgage,  and  the  pro- 
ceeds were  lent  to  said  firm,  when  the  note  in  suit  was  made 
by  said  William  Plumer  and  given  to  the  plaintiff.  To 
charg«i  the  defendant  as  a  partner  in  said  firm,  the  plaintiff 
offered  to  prove  by  Pama  Towle  that  in  1857,  in  a  conversa- 
tion relative  to  the  discharge  of  one  person  and  the  employ- 
ment of  another  as  clerk  of  said  firm,  the  defendant 
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^'she  did  not  think  it  was  rigbt^  and  would  neyer  consent  to 
it;  she  had  a  right  to  object,  as  she  was  one  of  the  partners  or 
firm";  and  that  this  statement  was  communicated  to  tho 
plaintiff  before  the  note  in  suit  was  given.  The  plaintiff  far- 
ther offered  to  prove  various  other  conversations  between  her- 
self and  the  defendant  prior  to  the  date  of  the  note  in  suit,  in 
which  the  defendant  admitted  herself  to  be  a  partner  in  the 
firm  of  J.  H.  Lord  &  Co.;  and  also  a  conversation  with  her  hoe- 
band,  William  Plumer,  at  the  time  when  the  defendant  exe- 
cuted her  note  and  mortgage  to  the  plaintiff,  in  which  he 
stated  that  the  defendant  was  a  partner  in  the  firm,  and  that 
J.  H.  Lord  was  not.  The  plaintiff  further  offered  to  prove 
that  she  was  induced  by  these  various  declarations  to  believe 
that  the  defendant  was  a  partner  in  the  firm,  and  to  lend  to 
the  firm  the  money  for  which  the  note  in  suit  was  given,  and 
that  she  would  not  otherwise  have  taken  the  note.  The  judge 
ruled  that  the  doctrine  of  estoppel  did  not  apply  to  this  casOy 
and  if  it  did,  the  evidence  offered  was  not  sufficient  to  show  an 
estoppel,  and  he  directed  a  verdict  fisr  the  defiaodant,  whioh 
was  accordingly  rendered. 

/.  H.  Wiggins^  for  the  plaintiff. 
A.  A.  Sa/MMyj  for  the  defendant. 

By  Court,  Bioblow,  C.  J.  The  plaintiff  does  not  now  seek 
to  hold  the  defendant  as  being  actually  a  copartner  in  the 
firm  by  whom  the  note  declared  on  is  signed.  Yielding  to 
the  principle  heretofore  declared,  that  a  wife  cannot  enter 
into  a  copartnership  of  which  her  husband  is  a  member 
{Lord  V.  Parherj  3  Allen,  127),  she  seeks  to  avoid  the  effect 
of  its  application  to  this  case  by  evidence  which  brings  it^ 
as  she  contends,  within  the  doctrine  of  estoppel  in  pais^  and 
precludes  the  defendant  from  alleging  the  non-existence  of 
a  copartnership  of  which  she  was  a  member.  This  same 
point  seems  to  have  been  raised  and  overruled  when  this  Case 
was  before  the  court  at  a  previous  term  {Plumer  v.  lardj  5  Id. 
468) ;  but  as  the  evidence  on  which  it  rests  is  now  presented 
more  fully,  and  in  a  somewhat  different  aspect,  we  have 
deemed  it  not  improper  to  reconsider  the  proposition  on 
which  the  plaintiff  relies  to  maintain  her  action. 

Passing  by  the  question  whether  a  married  woman  can  by 
any  act  or  declaration  in  the  country  estop  hersdf  firom  set- 
ting up  her  legal  incapacity  to  make  a  contract,  and  thus  in- 
directly bind  herself  to  fulfill  obligations  which  she  could  not 


Nov.  1864.]  Pluheb  v.  Lobb.  775 

assume  directly,  even  by  an  instrument  executed  in  the  most 
solemn  and  formal  manner, — a  difficulty  in  the  way  of  the 
plaintiff's  right  to  recover  of  the  most  formidable  character: 
Lf^wM  V.  Danids,  2  Gray,  161, 168  [61  Am.  Deo.  448],— we 
are  of  the  opinion  that  the  evidence  offered  at  the  trial  is 
wholly  insufficient  to  create  the  estoppel  for  which  the  plain- 
tiff contends.  The  representations  on  which  she  relies  all 
lack  the  vital  element  of  having  been  made  with  a  design 
that  they  should  be  acted  on  by  the  plaintiff.  Estoppels  are 
not  favored  in  law,  because  they  operate  to  shut  out  the  truth 
and  to  prevent  parties  from  asserting  or  defending  their  rights 
by  proof  of  actual  existing  facts.  They  are  therefore  prop- 
erly confined  within  very  narrow  limits,  and  are  always  re- 
quired to  be  strictly  made  out.  It  is  not  sufficient,  in  order 
to  bar  a  party  from  offering  or  relying  upon  evidence  material 
to  his  case,  to  show  that  he  has  previously  made  statements 
or  representations  inconsistent  with,  or  even  directly  contrary 
to,  the  fifitcts  which  he  proposes  to  prove,  and  that  such  state- 
ments or  representations  were  acted  on  by  the  party  to  whom 
they  were  made.  There  must  also  be  shown  a  willful  Intent 
to  induce  the  party  to  act  on  the  faith  of  the  alleged  state- 
ments or  representations.  This  is  the  well-settled  rule  of  law: 
Piehard  v.  SearSy  6  Add.  &  E.  474;  Freeman  v.  Cooke^  2  Ex. 
663;  Howard  v.  Hudson,  2  EL  &  B.  1-10;  Audenried  v.  Bei^ 
tdeyj  6  Allen,  882,  385  [81  Am.  Dec.  755].  No  one  of  the 
declarations  made  by  the  defendant  herself,  which  the  plain* 
tiff  offered  to  prove,  comes  within  this  rule.  They  were  all 
made  prior  to  the  time  when  the  note  in  suit  was  given,  and 
before  the  transaction  took  place  out  of  which  the  considera- 
tion of  the  note  is  alleged  to  have  arisen.  Nor  does  it  even 
appear  that  they  were  made  with  any  intent  to  induce  the 
plaintiff  to  give  credit  to  the  firm.  They  were  mere  casual 
declarations,  which  are  not  shown  to  have  had  any  connection 
with  the  dealings  or  business  transactions  of  the  parties.  They 
fidl  very  far  short  of  forming  a  groundwork  for  an  estoppeL 

In  regard  to  the  representations  alleged  to  have  been  made 
by  William  Plumer,  as  agent  of  the  defendant,  to  the  plaintiff^ 
if  competent  to  be  proved  at  all,  the  same  difficulty  exists.  It 
does  not  appear  that  they  were  made  at  the  time  the  note  in 
suit  was  given,  or  with  a  design  to  procure  such  note  from  the 
plaintiff.  It  is  true  that  it  is  shown  that  Plumer  stated  that 
the  defendant  was  a  copartner  in  the  firm  of  J.  H.  Lord  &  Ga 
at  the  time  the  plaintLBf  and  defendant  agreed  to  exchange 
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their  respectiTe  notes,  eeouzed  by  mortgagee  on  the  real  estate 
owned  by  them  respectively;  bat  the  evidence  fails  to  piovo^ 
that  it  was  then  agreed  or  nnderstood  that  the  note  of  the  firm 
now  in  suit  should  also  be  given  to  the  plaintifil    K  there  was- 
no  such  understanding  or  agreement,  then  it  is  clear  that  the- 
statements  were  not  made  with  a  design  to  induce  the  plain- 
tiff to  receive  the  note,  and  to  advance  money  to  the  firm  there* 
on.    But  even  if  it  were  otherwise,  tiie  plaintiff  could  not 
estop  the  defendant  by  any  such  declarations  of  Plum«r,  be- 
cause it  does  not  appear  that  he  was  authorized  to  make  them 
on  her  behalfl    He  was  the  agent  of  a  firm,  not  of  the  defend- 
ant.   This  firm  was  established  by  a  written  contract,  and  the- 
agent  had  no  authority  to  bind  any  one  as  a  member  of  the- 
firm  beyond  that  which  appeared  on  the  face  of  this  contraci. 
If  he  mistook  the  legal  effect  of  it,  and  in  consequence  of  such 
mistake  made  misrepresentations  as  to  the  persons  who  oom- 
posed  the  firm,  he  clearly  exceeded  his  authority.    As  agent, 
of  the  firm  merely,  he  could  not  estop  the  defendant^  because 
she  was  not  a  member  of  it,  and  he  in  fact  had  no  authority 
to  bind  her  beyond  the  legal  scope  of  the  contract  into  which 
she  had  entered;  and  as  this  did  not  and  could  not  make  her  a 
member  of  the  firm,  he  could  not  estop  her  by  statements  that 
she  was  a  copartner. 
Exceptions  overruled. 


BsTdPFKL  nr  Paki^  What  OaBranrunit  Sm  Draw  ▼•  AhM( 
Deou  163^  note  172»  whan  other  cum  are  ooUeoted.  Wheii  a  party  willfiiUj' 
makes  a  repreaentatioii  of  fact  to  another,  and  thereby  mdnoea  him,  actiiig 
apon  the  belief  that  sooh  repreaentatioii  is  tme,  to  alter  his  poaitian  to  hie 
injury,  the  former  is  prednded  from  ayerring  against  the  latter  that  his  repre- 
sentation was  not  true,  in  a  oontruvewy  between  them  rebting  to  the  snbjeol* 
matter  oonoeming  which  the  representation  was  originally  made:  Latigdom  t. 
Dmd,  10  Allen,  436;  FaU  Bker  National  Bani  t.  B^fingUm,  97  Mass.  601» 
both  citing  the  principal  case;  DrisheU  y.  Mateer,  SO  Am.  Deo.  106^  note  107. 
The  party  setting  np  the  bar  must  show  that  tiiere  was  a  wiDfnl  intent  to 
make  him  act  on  the  huth  of  the  representation,  and  that  he  did  so  act:  Ai^ 
drem  ▼.  Lyon$,  11  Allen,  351;  Twmer  ▼.  C<2^  12  U.  408;  both  eitmg  tiM 
principal  case;  DrUihea  t.  Mai^er^  80  Am.  Deo.  106^  note  107|  Andmrifd  t. 
Btuaey,  81  Id.  766,  note  768. 

Thb  FmnrdPAL  cm  n  omD  in  Whdom  r.  SuXUioom,  108  Mass  20^  to  tha> 
point  tiiat  estoppels  an  not  entitled  to  any  peealiar  favor. 
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BlOB  V.  N1OEBB8ON. 

!•  ALKBir,  tfSL] 

Cmm  Who  Abdoois  linroB  Child  is  Liabui  10  Fassbe  10  BscnniT  of 
■0  AoruAL  Ihjubob  •ofteiaad  ihanAxy,  faitinilmg  TwmnnnMo  ami 
poroper  expenditarea  inomred  in  the  attempt  to  rogain  the  poaaeaBio&  of 
the  child. 

Wbibb  FATHXBy  nr  Aonoir  iob  AsinTonoH  ov  nm  MnroR  Child,  Dn- 
AfOWB  All  Claxh  iob  Aoobatatioh  of  damagea  for  any  malice  on  the^ 
part  of  the  defendant^  and  reata  hia  daim  for  damagea  aolely  on  the 
gnoond  that  he  had  the  rightful  cuatody  of  the  child,  and  that  the  de- 
tedant  illegally  remored  him,  in  violation  of  hia  righta,  evidenoe  ia  not 
admiaaiUe^  en  the  part  of  the  defendant^  to  ahow  that  he  took  the  child 
at  the  reqneat  of  hia  mother,  who  had  previoiuly  obtained  a  decree  cf 
dmxroe  in  another  atate  awarding  to  her  the  cuatody  of  the  child;  or  that^ 
en  the  hearing  in  another  proceeding;  the  child  was  •-r*™™^  aeparately 
and  apart  hy  the  praaiding  judges  and  Uien  ezpraaaed  a  atrong  deaize  to 
go  with  hia  mother  and  remain  with  her. 


ToBT  far  the  abduction  of  the  plaintiff's  minor  Bon^  aged 
nine  yean.  At  the  trial  the  plaintiff  introdnoed  in  evidence 
a  copy  of  a  decree  of  this  court,  made  before  the  abduction, 
upon  a  writ  of  habeas  corpus  brought  by  the  mother,  ordering 
that  the  boy  be  remanded  to  his  father's  custody.  The  plain* 
tiffy  having  testified  that  after  the  abduction  he  had  caused 
search  to  be  made  in  many  places  by  detectives  and  others, 
was  asked  how  much  money  he  expended  in  this  manner. 
The  defendant  objected  to  this  question,  but  the  judge  ruled 
^'that  the  plaintiff's  duty  was  to  make  reasonable  exertion  for 
the  recovery  of  his  child;  to  this  end  it  was  his  duty  to  incur 
reasonable  expenses  while  there  was  probable  cause  to  sup- 
pose he  could  thus  obtain  possession  of  him;  that  this  did 
not  give  him  the  right  to  incur  rash  and  unreasonable  ex- 
penses at  any  time,  nor  any  expenses  when  there  was  not 
reasonable  ground  to  believe  search  would  be  successful;  for 
such  length  of  time  as  search  might  properly  and  reasonably 
be  conducted  with  prospect  of  success,  he  might  make  reason- 
able and  proper  expenditures  of  money,  which  the  jury  are 
authorized  to  take  as  part  of  the  damages  sustained  by  the 
plaintiff."  The  judge  thereupon  admitted  the  evidence,  con- 
fining it  within  the  limits  thus  laid  down.  The  defendant 
offered  in  evidence  a  copy  of  the  record  of  a  decree  made  by 
the  circuit  court  of  Delaware  County,  in  Indiana,  in  a  suit 
brought  by  the  wife  of  the  plaintiff,  by  which  a  divorce  was 
granted  to  her,  and  the  custody  of  the  boy  claimed  to  have 
been  abducted  was  decreed  to  her.    The  defendant  offered  this 
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upon  the  ground  that  there  was  evidence  in  the  case 
to  show  that  he  took  the  hoj  at  the  request  of  his  mother*. 
The  judge  ruled  that,  if  the  plaintiff  had  offered  any  evidence 
of  malice  on  the  part  of  the  defendant  in  taking  the  child, 
and  it  should  appear  that  the  defendant  knew  of  this  decree 
at  the  time  the  child  was  taken,  he  should  admit  it;  but  as 
the  plaintiff  did  not  go  upon  the  ground  of  malice  in  aggravar 
iion  of  damages,  but  rested  his  claim  upon  the  ground  merely 
that  he  had  the  rightful  custody  of  the  child,  and  that  there* 
fore  the  taking  of  the  child  was  illegal,  without  any  evidence 
of  malice  on  the  part  of  the  defendant,  he  should,  upon  that 
state  of  the  case,  reject  the  evidence.  The  defiondant  then 
offered  evidence  to  show  that  during  the  hearing  upon  the 
writ  of  haheaa  carpus,  and  before  the  decree  was  made  therein, 
the  boy  was  examined  separately  and  apart  by  the  presiding 
Judge,  and  then  expressed  a  strong  desire  to  go  with  his 
mother  and  remain  with  her;  but  the  judge  rejected  this  evi* 
dence.  The  judge  instructed  the  jury  to  state  what  part  of 
the  amount  allowed  by  them  for  damages  was  for  expenses  in- 
curred in  search  for  the  child.  The  jury  found  for  the  plain- 
tiff, with  four  thousand  two  hundred  dollars  damages;  two 
thousand  two  hundred  dollars  of  which  were  for  the 
The  defendant  alleged  exceptions. 

0.  F.  Blakej  for  the  defendant. 
D.  Thaxtery  for  the  plaintiff. 

By  Court,  Dewet,  J.  The  rulings  in  the  present  case 
correct.  The  material  points  as  to  the  maintenance  of  the 
action  were  fully  settled  in  the  case  of  CimmonweaUh  v.  Nich' 
ersoUj  5  Allen,  518.  The  defendant,  although  acting  without 
any  other  purpose  than  to  obey  the  order  of  those  persons  who 
illegally  assumed  to  direct  the  removal  of  the  boy  from  the 
custody  of  the  father,  became  liable  to  the  father  to  the  extent 
of  his  actual  injuries  sustained  thereby,  and  this  would  ix^ 
elude  reasonable  and  proper  expenditures  incurred  in  the 
attempt  to  regain  the  possession  of  the  boy.  The  instmctioiia 
of  the  court  upon  this  subject  to  the  jury  were  well  and  caie* 
fully  stated:  Bennett  v.  Loekwoodj  20  Wend.  228  [82  Am.  Dee. 
582]. 

'  The  copy  of  the  record  of  the  decree  of  the  circuit  court  in 
Indiana  was  properly  excluded.  The  proposed  evidence  of 
the  wishes  of  the  boy  to  go  with  his  mother,  stated  to  the  pie* 
siding  judge  on  the  hearing  of  the  writ  of  habecu  eorpu^^ 
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«l8o  properly  rejected.  The  plaintiff  disavowed  all  claim  tost 
-mggnkYtAion  of  damages,  for  any  malice  on  the  part  of  the  de* 
fendant  towards  him  in  the  acts  which  he  had  done,  and 
rested  his  claim  for  damages  solely  on  the  ground  that  he  had 
ihe  rigfatfol  gnstody  of  the  child,  and  that  the  defendants  had 
illegally  removed  him,  in  violation  of  his  rights. 

The  exceptions  must  therefore  be  overmled,  and  judgment 
•entered  for  the  plaintiff  for  the  larger  sum  found  by  the  jury. 


Dakaoh  lOB  AsDUonoN  of  Cezld:  Magee  t.  BcUandf  72  Am.  0mu  841» 
347»  whora  other  caaet  we  oblleoted. 

Ths  FRnraPAL  cask  is  orna>  in  Ame§  Y.Ufiiim  BaUwoff  117  Mii  643;  to 
Hw  point  that  the  reUtion  of  maeter  and  apprentioe  Is  lobh  as  wHl  sustain  an 
aotitfQ  In  the  name  of  tha  master  lor  an  i^juiy  to  tiia  i^pmrtioa  oa»ifa^(  disa- 


Oabdnbb  V.  Lakr 

[•  Aiunr,  «LJ 

Ansammw  Gbidhob  omror  Avon)  Salb  ajbtd  DmriBr  m  Pkbsonal 
pBoraiilT  on  the  mare  groond  that  saoh  sale  was  made  witii  Intent  to 
prefer  another  creditor.  In  Tiolation  of  the  pronsioas  of  the  InsolTsnt 
law. 

Wrbs  CBBTADr  KuKUB  OF  TIaebwji  OF  No.  1  Maokssbl  abb  Sols^ 
and  by  mistake  some  barrels  of  Na  8  mackerel  and  some  bairds  of  salt 
are  deliyeredy  no  title  to  the  articles  thus  delhrered  by  mistake  passes  to 
the  purchaser. 

WsBBB  Wbit  OomiAsrDnio  Ovfioib  to  Replktt  OKBTAnr  NnxBEB  of 
Babbbtjj  of  mackerel  is,  with  the  assent  of  the  def endant^  executed  by 
taking  in  part  two  half -barrels  as  equivalent  to  one  barrel,  the  defendant 
cannot  claim  a  return  thereof  on  the  ground  that  the  officer  seized  prop- 
erty not  deeoribed  in  hii  writ. 

Wbbbi,  undbb  Sals  of  Numbbb  of  Babbbls  of  Maokbbbl,  DauyxBT 
D  Mabb  which  includes  some  mackerel  packed  in  half-barreb,  the  title 
will  pass  to  the  purchaser  if  the  property  is  of  the  same  kind  snd  quality 
as  that  which  the  partiee  intended  to  indude  in  their  agreement. 

Beplsviv.  The  writ  commanded  the  officer  to  replevy 
^  185  barrels  of  No.  1  mackerel,  46  barrels  of  No.  3  mackerel, 
and  48  barrels  filled  with  salt,  together  with  the  salt  contained 
therein.*'  The  return  showed  that  he  took  82  barrels  and  15 
half-barrels  of  No.  1  mackerel,  49  barrels  and  2  half-barrels  of 
Na  8  mackerel,  and  48  barrels  of  salt  The  answer  averred 
that  the  defendant  had  the  property  in  his  possession  under  a 
writ  of  attachment  against  George  F.  Wonson  and  others,  and 
that  the  property  belonged  to  them.    On  the  trial  it  appeared 
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that  in  November,  1862,  Won0on  and  Broihen,  being  indebted 
to  the  plaintiff,  bargained  to  him  in  payment  185  barrels  at 
Na  1  mackerel,  and  gave  him  a  bill  of  sale  thereof,  where- 
upon he  diecharged  his  claim  against  them  and  paid  them  the 
difforenee,  $58.69.  No  delivery  was  made  at  that  time;  bat 
on  the  5th  of  January,  1863,  Wonson  went  with  the  plaintiff 
to  a  wharf,  and  counted  out  85  barrels  of  mackerel  which 
both  supposed  to  be  No.  1,  and  these  were  delivered  to  the 
plaintiff  and  left  there.  They  then  went  to  a  store,  and  Won* 
son  counted  off  two  rows,  containing,  as  he  said,  60  barrels^ 
marked  the  barrel  at  the  end  of  each  row,  and  gave  the  plain- 
tiff a  storage  receipt.  Before  they  were  removed  the  attach- 
ment by  the  defendant  was  made.  The  defendant  offered  to 
show  that  Wonson  A  Co.  were  insolvent,  and  that  proceedings 
against  them  as  insolvent  debtors  were  duly  commenced  the 
day  after  the  service  of  the  replevin.  But  the  judge  ruled 
that,  as  the  assignees  were  not  parties  to  this  action,  the  pro- 
posed evidence  of  proceedings  in  insolvency  was  inadmissible^ 
The  first  instruction  asked  by  the  defendant,  as  modified  by 
the  court,  is  as  follows:  ''That  inasmuch  as  the  18  half* 
barrels  of  mackerel  replevied  by  the  defendant  were  not  em» 
braced  or  named  in  the  bill  of  sale  nor  in  the  storage  receipt^ 
and  if  the  jury  are  not  satisfied,  on  the  evidence  introduced, 
that  any  half-barrels  were  ever  sold  or  attempted  to  be  deliv- 
ered  to  the  plaintiff,  the  plaintiff  had  established  no  title  or 
right  of  possession  to  said  half-barrels  at  the  time  of  the  ser- 
vice of  the  replevin.  But  if  there  were  a  delivery  of  one  or 
more  entire  piles  or  rows  of  barrels  which  afterwards  proved 
on  examination  to  contain  some  half-barrels,  the  plaintiff,  if 
he  chose,  could  hold  them  on  such  delivery,  if  his  titie  were 
in  other  respects  made  out,  even  though  both  parties  at  the 
time  supposed  the  barrels  so  delivered  were  all  of  them  whole 
barrels."  The  second  and  third  prayers  for  instructions  by 
the  defendant,  which  the  court  refused,  were  as  follows:  "  % 
That  inasmuch  as  there  were  replevied  by  the  plaintiff^s  writ 
46  barrels  of  No.  8  mackerel  and  48  barrels  of  salt,  and  inas- 
much as  the  bill  of  sale  and  the  storage  receipt  were  of  No.  1 
mackerel,  and  if  the  jury  believe  that  the  attempted  delivery 
was  to  apply  to  and  consist  of  No.  1  mackerel  only,  and  by 
mistake  or  accident  in  such  delivery,  there  were  No.  3  mack- 
erel and  salt,  the  bill  of  sale,  receipt,  and  delivery  do  not  oper- 
ate to  convey  to  the  plaintiff  the  No.  3  mackerel  and  the  salt, 
and  the  defendant  is  entitled  to  a  return  to  that  extent;  8.  Thai 
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the  writ  not  directing  the  officer  to  repleyy  any  half^barrels, 
the  officer  serving  it  would  not  be  entitled  to  take  and  replevy 
such  half-barrels,  and  the  defendant  is  entitled  to  a  return  of 
them.''  The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  alleged  exceptions.  The  other  facts  are  stated  in 
the  opinion. 

J.  Q.  Atlboti  and  L.  ChUdj  for  the  defendant 
J.  C.  PerKnSj  for  the  plaintiff. 

• 

By  Court,  Bioelow,  C.  J.  1.  The  evidence  offered  by  the  de» 
fendant  and  rejected  was  clearly  incompetent.  This  is  not  an 
action  in  which  an  assignee  in  insolvency  is  seeking  to  recover 
property  belonging  to  the  insolvent  debtor  for  the  purpose  of 
distribution  among  all  the  creditors.  It  is  a  controversy 
between  two  creditors,  each  of  them  striving  to  hold  property 
of  their  debtor  against  the  other  for  the  purpose  of  appropriat- 
ing it  in  payment  of  their  pre-existing  debts,  by  way  of  prefer* 
ence  over  other  creditors.  Neither  of  them  can  claim  any 
rights  in  this  action  under  the  proceedings  in  insolvency. 
The  provisions  of  the  insolvent  laws  for  the  avoidance  of  sales, 
transfers,  and  attachments,  which  may  operate  as  a  preference, 
are  designed  exclusively  for  the  benefit  of  those  who  come  in 
under  the  assignee  or  otherwise  to  obtain  an  equal  share  of  the 
property  of  the  insolvent  in  the  mode  provided  by  law;  and 
these  provisions  cannot  be  invoked  in  aid  of  a  person  who 
ftands  only  in  the  position  of  a  creditor,  endeavoring  to  secure 
his  whole  debt,  either  by  means  of  a  sale  or  by  an  attachment: 
Penniman  v.  Cohy  8  Met.  496, 500;  BuH  v.  Perkins,  9  Gray,  820. 
The  rights  of  creditors  under  the  insolvent  proceedings  can  in 
no  way  be  affected  by  the  result  of  the  issue  between  the  par- 
ties  to  this  suit.  If  the  property  in  controversy  can  be  right- 
fully claimed  by  the  assignee  in  insolvency  for  the  benefit  of 
creditors,  his  title  to  it  can  be  asserted  with  like  effect,  whether 
the  plaintiff  or  the  defendant  succeeds  in  establishing  a  right 
of  possession  and  property  in  this  action. 

2.  Other  and  more  interesting  questions  were  raised  at  the 
trial,  and  remain  to  be  considered.  The  first  and  most  im- 
portant one  is,  whether  on  the  evidence  adduced  at  the  trial 
any  title  passed  to  the  plaintiff,  under  the  contract  of  sale  set 
up  by  him,  to  that  part  of  the  property  replevied,  which  is  de» 
scribed  in  the  writ  ''as  46  barrels  of  No.  8  mackerel  and  48 
barrels  filled  with  salt"  The  fSacts  in  regard  to  the  articles 
are  few  and  simple.    The  plaintiff  entered  into  a  contract  of 
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tale  with  the  ^"^c^w^^l  owners  of  the  property,  under  whom  botb 
parties  ehdm,  tost  185  barrels  of  No.  1  mackerel,  at  $10  per 
barrel,  amomiting  with  inspector's  fees  to  $1,897.25,  for  which 
payment  was  made  by  the  plaintiff  by  releasmg  claims  against 
the  vendors  for  about  $1,850,  and  by  money  to  the  amount  of 
about  $55.  This  transaction  took  place  on  the  twenty-sixth 
day  of  November,  1862.  No  delivery,  however,  of  the  mackerel 
Included  in  the  contract  of  sale  then  took  place,  but  subse- 
quently, five  or  six  weeks  afterwards,  a  delivery  was  made  of 
certain  barrels  supi)osed  to  contain  No.  1  mackerel,  in  pursu- 
ance of  the  contract;  of  the  barrels  so  delivered,  a  large  num- 
ber did  not  contain  No.  1  mackerel,  but  instead  thereof,  45 
barrels  contained  No.  8  mackerel,  and  48  contained  salt  only^ 
and  these  were  delivered  by  mistake  as  a  part  of  the  185  luu*- 
rels  of  No.  1  mackerel  wMch  were  agreed  to  be  sold  to  the 
plaintiff. 

On  these  facts,  it  seems  to  us  to  be  inconsiBtent  with  ele- 
mentary principles  to  hold  that  any  properly  in  the  barrels  of 
No.  8  mackerel  and  of  salt  passed  to  the  plaintiff.  To  con- 
stitute a  valid  sale  of  goods,  wares,  and  merchandise,  complete 
and  consummate,  so  as  to  pass  the  property  to  them,  there 
must  be  an  agreement  or  contract  of  sale  by  which  the  vendor 
agrees  that  the  articles  shall  pass  to  and  become  the  property 
of  the  vendee.  Without  such  contract  or  agreement  there 
can  be  no  sale.  Delivery  is  not  always  essentiaL  As  between 
the  vendor  and  vendee  of  specific  chattels  in  esse^  the  title 
will  pass  when  the  contract  of  sale  is  complete  without  deliv- 
ery. But  the  minds  of  the  parties  must  meet,  and  there  must 
be  a  mutual  assent  to  the  transfer  of  certain  specified  prop- 
erty, before  any  change  of  title  to  it  can  be  effected.  Until 
this  takes  place,  that  is,  until  there  is  an  agreement  to  sell 
certain  specific  identical  goods,  there  can  be  no  actual  sale  or 
change  of  ownership.  So  strictly  is  this  held,  that  where 
goods,  part  of  an  entire  bulk  or  mass,  are  agreed  to  be  sold, 
the  contract  of  sale  is  deemed  to  be  incomplete  and  no  property 
passes  if  such  part  has  not  been  separated  or  designated  in  such 
manner  that  it  may  be  distinguished  firom  the  mass  or  bulk 
with  which  it  is  mingled.  Until  the  parties  are  agreed  as  te 
the  specific,  identical  goods,  the  contract  can  be  no  more  tharv 
an  agreement  to  supply  goods  of  a  certain  kind  or  answering 
a  particular  description.  The  reason  of  this  is  obvious. 
There  can  be  no  transfer  of  property  until  the  parties  have 
ascertained  and  agreed  upon  the  articles  add.    Before  they 
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ai6  designated  and  aet  apart  in  some  form,  there  is  nothing  to 
which  the  contract  of  sale  can  attach,  or  on  which  it  can 
operate:  Chit.  Con.,  10th  Am.  ed.,  893-398;  Aldridge  v.  Johnr 
joti,  7  Bl.  &  B.  885;  Scudder  v.  Wmiter,  11  Gush.  673.  It 
necessarily  foUows  fiom  these  familiar  principles,  that  where 
parties  to  a  contract  of  sale  agree  to  sell  and  purchase  a  cer* 
tain  kind  or  description  of  property  not  yet  ascertained,  dis- 
tinguished, or  set  ajMirt,  and  subsequently  a  delivery  is  made,, 
by  mistake,  of  articles  differing  in  .their  nature  or  qualil^ 
fixym  those  agreed  to  be  sold,  no  title  passes  by  such  deEvery. 
They  are  not  included  within  the  contract  of  sale;  the  vendor 
has  not  agreed  to  sell  nor  the  vendee  to  purchase  them;  tho 
subject-matter  of  the  contract  has  been  mistaken,  and  neither 
party  can  be  held  to  an  execution  of  the  contract,  to  which  h» 
has  not  given  his  assent.  It  is  a  case  where,  through  mutual 
misapprehension,  the  contract  of  sale  is  incomplete.  Delivery 
of  itself  can  pass  no  title;  it  can  be  effective  and  operative 
only  when  made  as  incidental  to  and  in  pursuance  of  a  pre- 
vious contract  of  sale.  Such  a  case  seems  clearly  to  fall 
within  that  class  in  which,  through  mistake,  a  contract  which 
the  parties  intended  to  make  CeuIs  of  effect;  as  where,  in  a 
negotiation  for  a  sale  of  property,  the  seller  has  reference  t<^ 
one  article  and  the  buyer  to  another,  or  where  the  parties  sup- 
posed  the  property  to  be  in  existence  when  in  fiEict  it  had  been 
destroyed.  In  such  cases  the  contract  is  ineffectual,  because 
the  parties  did  not  in  fact  agree  as  to  the  subject-matter,  or 
because  it  had  no  existence:  Rice  v.  Dwighi  Mfg,  Co.j  2  Gush* 
86.  So  in  the  case  at  bar.  The  contract  of  sale  did  not  pass 
the  property  as  against  attaching  creditors,  because  there  waa 
no  delivery  to  the  vendee  of  that  which  constituted  the  sub* 
ject-matter  of  the  contract;  the  delivery  of  different  articles 
firom  those  embraced  in  the  contract  is  inoperative,  for  the* 
reason  that  there  is  no  agreement  for  their  purchase  and  salew. 
And  this  is  the  precise  distinction  which  marks  the  line  be* 
tween  the  case  at  bar,  and  those  cited  by  the  learned  counsel 
for  the  plaintiff.  In  all  of  the  latter,  the  particular  articles 
which  formed  the  subject  of  the  sale  and  delivery  were  mutur 
ally  agreed  upon;  there  was  no  mistake  or  misapprehensioi^ 
concerning  them;  the  same  goods  which  the  vendor  agreed  to* 
sell  and  the  vendee  to  buy  were  delivered.  The  mistake  waa 
only  as  to  the  quality  of  the  article;  it  was  the  same  identical 
thing  in  specie  as  that  respecting  which  the  parties  had  nego- 
tiated.   Although  in  such  cases  there  can  be  no  doubt  of  th» 
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right  of  the  vendee  to  resdnd  the  sale  and  letnm  the  propertj, 
by  reason  of  a  breach  of  warranty  or  fraud,  there  is  aa  litUe 
doobt  that  the  title  to  the  property  passes,  snbjeot  only  to 
€ach  disaffirmance  by  the  vendee.  The  error  at  the  trial  oon- 
dsted  in  losing  sight  of  the  distinction  between  cases  of  tliia 
character  and  the  one  at  bar;  between  an  agreement  to  sell 
and  deliver  a  spedfled  article,  concerning  the  quality  of  which 
the  parties  were  deceived  or  mistaken,  and  an  agreement  to 
eell  one  article  and  a  delivery  by  mistake  of  a  wholly  different 
article,  which  did  not  form  the  subject-matter  of  the  agree- 
ment. Id  the  former  the  title  passes  at  the  election  of  the 
vendee;  in  the  latter  it  does  not  This  view  of  the  principles 
ef  law  applicable  to  the  fiEMrts  developed  at  the  trial  shows  very 
elearly  that  the  second  instruction  asked  for  by  the  defendant 
was  in  substance  correct,  and  should  have  been  given  to  the 
Jury  as  the  ruling  by  which  they  were  to  be  governed  in  con- 
sidering and  applying  the  testimony. 

8.  It  is  somewhat  difficult  to  understand  the  precise  posture 
at  the  case  at  the  trial  on  the  point  raised  in  the  third  prayer 
for  instruction  submitted  by  the  defendant    We  are  by  no 
means  sure  that  the  point  is  open  on  the  pleadings;  but  assum- 
ing it  to  be  so,  we  do  not  think  it  tenable.    It  is  certainly  true, 
as  an  abstract  proposition,  that  an  officer  in  serving  a  writ  of 
replevin  can  take  only  such  property  as  properly  comes  within 
the  terms  of  the  description  contained  in  the  irrit    But  it  is  an 
error  to  suppose  that  the  term  ^^  barrel "  necessarily  imports  a 
definite  and  precise  description  of  a  particular  article  or  thing. 
It  may  be  and  often  is  used  to  designate  a  certain  quantity,  and 
not  the  vessel  or  cask  in  which  an  article  is  contained.    There 
is  nothing  on  the  face  of  the  writ  to  show  that  it  was  used  in 
the  latter  sense;  on  the  contrary,  the  evidence  tended  very 
-clearly  to  show,  and  the  jury  have  found  under  the  instruo- 
tions  of  the  court,  that  the  term  '^  barrel "  was  not  intended  as 
a  precise  and  definite  description  of  the  specific  articles  which 
the  sheriff  was  commanded  to  replevy,  but  as  a  designation  of 
the  quantity  of  a  particular  kind  or  quality  of  mackerel  which 
he  was  to  take,  irrespective  of  the  mode  in  which  it  was  packed, 
or  the  particular  vessels  or  casks  in  which  it  was  contained. 
Nor  does  the  case  stop  here.    It  appears  that  the  defendant  so 
understood  the  description  in  the  writ,  and  assented  that  it 
should  be  served  by  taking  a  sufficient  number  of  half-barrels 
to  make  up  the  quantity  which  the  sheriff  was  required  to  r^ 
plevy.    After  such  assent,  the  defendant  cannot  be  permitted 
to  say  that  the  deflrription  in  th**  vrrH  icas  imperfect  or  insuffi* 
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<dent  to  warrant  the  service  of  the  writ.  The  plaintiff  having 
acted  on  the  strength  of  the  assent  of  the  defendant,  and  in- 
oorred  the  expense  of  completing  the  service  and  prosecuting 
the  suit  for  the  purpose  of  litigating  the  title  to  the  property 
which  was  actually  replevied,  it  would  he  unjust  and  unrea- 
ebnable  to  allow  the  defendant  now  to  defeat  the  right  of  the 
plaintiff  to  hold  a  part  of  the  property  on  the  ground  of  any  de- 
fect or  ambiguity  in  the  description  of  the  property  in  the  writ. 

4.  The  only  remaining  point  of  exception  arises  on  the  first 
prayer  for  instruction.  It  seems  to  us  the  verdict  rendered 
under  the  instructions  given  leaves  no  question  open  to  the 
defendant  on  this  point  of  the  case.  The  jury  must  have 
found  that  the  half-barrels  of  mackerel  were  included  in  the 
Bale  and  delivery.  A  mere  mistake  in  the  bill  of  sale,  or  the 
description  of  the  mode  in  which  the  property  was  packed, 
would  not  prevent  the  property  passing  by  the  delivery,  if  it 
was  of  the  same  kind  and  quality  as  that  which  the  parties 
intended  to  include  in  their  agreement. 

The  result  is,  that  the  case  must  go  to  a  new  trial,  in  conse- 
quence of  misdirection  on  the  point  raised  in  the  second  prayer 
lor  iostructions  submitted  by  the  defendant. 

Exceptions  sustained. 

TUBOBABMM  OF  OOOM  WBOU  FbMVDVIMST  YMITDOR  MAT  TaAHBilB  TOEM 

tiiereto  to  a  bomtJUU  pnichaMr  at  any  time  before  the  orediton  of  the  fnadn- 
lent  Tendor  take  etepe  to  diyest  him  of  the  propertys  Sharp  t.  J<me$,  SI  Am. 
Deo.  36e,  note  361. 

CoifSMST  ov  Both  Paktob  to  CosTaAcr  a  NnonsABT:  See  Moore  t.  Pter- 
eon,  71  Am.  Dec.  409,  note  421.  When  a  material  mistake  oooon  in  reipeot 
to  the  natore  of  the  sabjeot-matter  of  a  sale,  there  ie  no  mntnal  aaient^  and 
therefore  no  valid  contiaot:  Owrdntr  t.  Lane^  12  Allen,  94;  PatrrUh  ▼.  Tlmn^ 
tMi,  87  Ind.  438y  both  citing  the  principal  caae. 

What  Oohbi'ITutm  8ali:  See  Hutkmadntr  t.  Harrk^  SO  Am.  Dm.  608;  note 
S04.  To  constitnte  a  contract  of  sale  there  most  be  an  agreement  by  the  ven- 
dor that  specific  artidea  shall  pass  to  and  beoome  the  property  of  the  yendeet 
Hwnt^  T.  JTorrii^  112  Mass.  37,  citing  the  principal  case. 

FRAnDDuaiT  Sali  bt  Dibtob  mat  bb  Avon>D>  bt  AmoinaB  in  insohfoi^ 
•nbseqnently  appointed,  in  proceedings  in  insolyency  institated  for  that  pur- 
pose: Day  V.  BardweU,  97  Mass.  253^  citing  the  principal  cart;  and  only  in 
thaiiwtkjiNatkmalMeehama^and  Trader^  Bank  r,  Skxgh  Svffor  B^nerp,  l(S9 
Id.  140,  also  citing  the  prinoipel  case.  A  deputy  sherifl^  if  satisfied  of  the 
frandnlent  character  of  a  sale,  only  does  his  duty  by  suzrendering  the  prop- 
erty to  the  assignee  of  the  fraudulent  Tender,  but  by  doing  so  withont  suit  he 
ewmmfw  the  burden  of  establiBhing  the  fraudulent  character  of  his  titiet  Leff^ 
gdi  ▼.  Baher,  13  Allen,  472,  citing  the  principal  case. 

ThB  PBINOEPAL  OAflB  OAMB  BXIOBB  TBB  OOUBT  CO  tWO  tobieqiMnt 

and  is  reported  in  12  Allen,  39,  and  in  9S  Mass.  517. 
Av.  Dsa  Vol.  LZZXV-«> 
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ITnmAf.f,  t;.  iEjTNA  InBURANOB    GoMPAKY.        Em- 

BALL  V.  SPBINaFIBLD   FiBB  AND   MaBIBB   InSUB* 

AKGB   GoMPAKY. 

[9  Aun,  5A1 

VtEMMM  AnuKuav  iob  Xmsobahci  oir  Binuoiia  Mamm  BirmiB  OraL' 
Pfeomn  that  H  diaU  be  oooapiad,  and  m  poUflgr  ^  flwreapon  dalivwed  t» 
him,  ■aoh  policy  will  not  be  »Toided  1^  hie  wbeeqiient  fidhue  to  InlfiB 
noh  promifle^  vnleM  fraud  laproved^  ^ventfaoogh  tiiaiisk  be  inoreaaed 
by  the  boildinga  being  nnooonpied. 


Contract  on  policies  of  insurance  upon  a  dweUing-house  of 
the  plaintiff.  The  plaintiff  applied  to  the  agent  of  the  com- 
panies for  insurance  on  the  17th  of  January,  1862,  while  the 
house  was  unoccupied.  The  agent  informed  him  that  unlesa 
the  house  was  occupied  he  could  not  renew  the  insurance  on  it 
without  consulting  the  companies  and  stating  all  the  iiftctB^ 
and  in  that  case  he  did  not  think  the  companies  would  au* 
thorize  him  to  insure  the  property  at  all,  but  if  occupied,  it 
could  be  insured  at  the  same  rate  as  in  preidous  years.  The 
plaintiff  replied  that  the  house  would  be  occupied;  that  h» 
had  a  man  in  view  who  was  gomg  to  occupy  it  The  agmi 
thereupon  wrote  and  delivered  the  policies.  The  house  re- 
mained unoccupied  until  June  26, 1862,  when  it  was  burned 
by  an  incendiary.  It  was  admitted  that  the  occupancy  of  the 
house  was  a  material  fact  under  the  circumstances.  The 
judge  ruled  that  the  representations,  if  proved,  would  not  con-^ 
stitute  a  legal  defense,  and  instructed  the  jury  to  return  tst- 
diets  for  the  plaintiff,  which  was  accordingly  dene.  The 
defendants  alleged  exceptions. 

/.  W.  Perry  and  W.  0.  Endicoti,  for  the  defendants. 
E.  Avery  and  8.  B.  Ivee^  Jr.^  for  the  plaintiff. 

By  Court,  Orat,  J.  The  ruling  of  the  judge  who  pradded 
at  the  trial  was  in  accordance  with  the  opinion  which  had 
been  repeatedly  expressed  by  this  court  in  previous  cases: 
Higginson  v.  DaU,  13  Mass.  99, 100;  Whitney  v.  JETaven,  18  Id. 
172;  Rice  v.  New  England  Ine.  Co.j  4  Pick.  442, 448;  Bryant  v. 
Ocean  In$.  Co.,  22  Id.  200.  That  opinion  has  been  ingeniously 
and  elaborately  criticised  and  controverted  by  learned  writers, 
to  whose  conmientaries  the  defendants  have  referred;  but  a 
eareftil  reexamination  has  satisfied  us  that  it  is  founded  upoo. 
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elementary  principleB  of  the  law  of  insurance,  and  supported 
by  the  adjudged  cases  in  England  and  in  the  United  States. 

The  contract  of  insurance  is  a  contract  to  indemnify  the 
owner  of  certain  property  against  certain  risks.  This  contract 
is  founded  upon  the  representations  preidously  made  by  the 
assured  to  the  insurer.  The  condition  and  circumstances  of 
the  property  are  within  the  knowledge  of  the  owner  more  than 
of  the  insurer,  and  must  be  truly  represented  by  the  former 
to  the  latter,  in  order  that  he  may  estimate  the  risk  before 
entering  into  ij^e  contract.  In  making  this  representation,  the 
utmost  good  faith  is  required.  If  an  existing  fact  material  to 
the  risk  is  misrepresented  by  the  owner  to  the  underwriter^  the 
minds  of  the  parties  never  meet,  they  agree  on  no  subject-mat- 
ter to  which  the  contract  can  attach;  the  contract  founded  on 
such  misrepresentation  never  takes  effect,  the  underwriter  may 
treat  it  as  a  nullity,  and  the  other  party,  unless  chargeable 
with  fraud,  may  recover  back  the  premium.  If  representa- 
tions, whether  oral  or  written,  concerning  facts  existing  when 
the  policy  is  signed,  are  false,  it  never  has  any  existence  as  a 
contract,  unless  it  contains  in  itself  terms  which  expressly  or 
by  necessary  implication  waive  or  supersede  the  previous  rep- 
resentations. If  the  representations  are  positive,  and  not  of 
mere  opinion  or  belief,  it  matters  not  whether  they  are  made 
at  or  before  the  time  of  the  execution  of  the  policy,  nor  whether 
fhey  are  expressed  in  the  present  or  the  future  tense,  if  they 
relate  to  what  the  state  of  facts  is  or  will  be  when  the  policy 
is  executed  and  the  risk  of  the  underwriter  begins.  If  the 
fEbcts  are  then  materially  different  from  the  representations, 
the  whole  foundation  of  the  contract  fails,  the  risk  does  not 
attach,  the  policy  never  becomes  a  contract  between  the  par- 
ties. Representations  of  facts  existing  at  the  time  of  the  exe- 
cution of  the  policy  need  not  be  inserted  in  it,  for  they  are  not 
necessary  parts  of  it,  but,  as  is  sometimes  said,  collateral  to  it. 
They  are  its  foundation;  and  if  the  foundation  does  not  exist, 
the  superstructure  does  not  arise.  Falsehood  in  such  repre- 
sentations is  not  shown  to  vary  or  add  to  the  contract,  or  to 
terminate  a  contract  which  has  once  been  made,  but  to  show 
that  no  contract  has  ever  existed. 

The  word  ''  representations  "  has  not  always  been  confined 
in  use  to  representations  of  facts  existing  at  the  time  of  mak- 
ing the  policy,  but  has  been  sometimes  extended  to  state- 
ments made  by  the  assured  concerning  what  is  to  happen 
daring  the  term  of  the  insurance;  in  other  words,  not  to  the 
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present,  but  to  the  future;  not  to  facts  which  any  human 
being  knows  or  can  know,  but  to  matters  of  expectation  or 
belief,  or  of  promise  and  contract.  Such  statements  (when 
not  expressed  in  the  form  of  a  distinct  and  explicit  warrant 
which  must  be  strictly  complied  with)  are  sometimes  called 
^'  promissory  representations,"  to  distinguish  them  from  those 
relating  to  facts,  or  "  affirmative  representations."  And  these 
words  express  the  distinction;  the  one  is  an  affirmation  of  a 
fact  existing  when  the  contract  begins;  the  other  is  a  promise, 
to  be  performed  after  the  contract  has  come  i^to  existence. 
Falsehood  in  the  affirmation  prevents  the  contract  from  ever 
having  any  Ufe;  breach  of  the  promise  could  only  bring  it  to 
a  premature  end.  A  promissory  representation  may  be  in- 
serted in  the  policy  itself;  or  it  may  be  in  the  form  of  a  writ- 
ten application  for  insurance,  referred  to  in  the  policy  in  such 
a  manner  as  to  make  it  in  law  a  part  thereof;  and  in  either 
case  the  whole  instrument  must  be  construed  together.  But 
this  written  instrument  is  the  expression,  and  the  only  evi- 
dence, of  the  duties,  obligations,  and  promises  to  be  performed 
by  each  party  while  the  insurance  continues.  To  make  the 
continuaKice  or  termination  of  a  written  contract,  which  has 
once  taken  effect,  dependent  on  the  performance  or  breach  of 
an  earlier  oral  agreement,  would  be  to  violate  a  fundamental 
rule  of  evidence.  A  representation  that  a  fact  now  exists  may 
be  either  oral  or  written;  for  if  it  does  not  exist,  there  is 
nothing  to  which  the  contract  can  apply.  But  an  oral  repre- 
sentation as  to  a  future  fact,  honestly  made,  can  have  no 
effect;  for  if  it  is  a  mere  statement  of  an  expectation,  subse- 
quent disappointment  will  not  prove  that  it  was  untrue;  and 
if  it  is  a  promise  that  a  certain  state  of  facts  shall  exist  or 
continue  during  the  term  of  the  policy,  it  ought  to  be  em- 
bodied in  the  written  contract. 

The  distinction  between  representation  of  facts  existing 
when  the  policy  was  signed,  which  if  untrue  would  pre- 
vent its  taking  effect  as  a  contract,  and  representation  of  what 
should  exist  in  the  future,  which  would  not  avoid  the  policy 
if  merely  false  and  not  fraudulent,  was  pointed  out  by  Lord 
Mansfield.  In  the  leading  case  of  Carter  v.  Boehnij  3  Burr. 
1909,  which  was  of  an  insurance  of  a  fort  in  the  East  Indies 
against  loss  by  capture  by  a  foreign  enemy,  he  laid  down  the 
general  principles  as  to  concealment  or  misrepresentation  of 
existing  facts,  saying:  ^^  Insurance  is  a  contract  upon  specular 
don.    The  special  facts  upon  which  the  contingent  chanoe  ia 
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to  be  computed,  lie  most  commonly  in  the  knowledge  of  the 
insured  only;  the  underwriter  trusts  to  his  representation, 
and  proceeds  upon  confidence  that  he  does  not  keep  back 
any  circumstance  in  his  knowledge  to  mislead  the  under* 
writer  into  a  belief  that  the  circumstance  does  not  exist,  and 
to  induce  him  to  estimate  the  risk  as  if  it  did  not  exist. 
The  keeping  back  such  circumstance  is  a  fraud,  and  there- 
fore  the  policy  is  void.  Although  the  suppression  should 
happen  through  mistake,  without  any  fraudulent  intention, 
yet  still  the  underwriter  is  deceived,  and  the  policy  is  void, 
because  the  risk  run  is  really  different  from  the  risk  under- 
stood and  intended  to  be  run  at  the  time  of  the  agreement." 
This  last  proposition  is  reported  in  slightly  different  language 
by  Sir  William  Blackstone,  thus:  ''If  a  concealment  hap- 
pens, without  any  fraudulent  intention,  by  mistake  of  the 
principal  or  his  agent,  still  the  policy  is  void,  because  the 
risk  which  is  run  is  not  that  which  the  underwriter  intended": 
8.  C,  1  W.  Black.  594.  Lord  Mansfield,  in  the  same  opin- 
ion, repeated  the  statement  that  concealment,  whether  de- 
signed and  so  fraudulent,  or  undesigned  and  materially 
changing  the  risk,  would  have  the  same  effect,  saying:  ''The 
question  therefore  must  always  be,  whether  there  was,  un- 
der all  the  circumstances,  at  the  time  the  policy  was  under- 
written, a  fur  representation:  or  a  concealment,  fraudulent, 
if  designed;  or,  though  not  designed,  varying  materially 
the  object  of  the  policy,  and  changing  the  risk  understood  to 
be  run":  Carter  v.  Boehmj  3  Burr.  1911.  In  Paw^on  v.  Wat" 
mmy  Cowp.  785,  it  was  represented  to  Ewer,  an  underwriter 
on  the  Julius  Cssar,  that  "she  mounts  twelve  guns  and 
twenty  men";  but  to  Watson  and  others  only  that  she  was 
"  a  ship  of  fidrce."  There  were  neither  men  nor  guns  on  board 
at  the  time  of  the  insurance;  and  at  the  time  of  her  capture 
she  had  less  than  twelve  carriage  guns  and  less  than  twenty 
able  men,  but  so  many  swivels  and  boys  as  to  be  stronger 
than  if  she  had  had  tiiat  number.  The  actions  against  all 
the  underwriters  were  tried  together,  and  the  only  question 
reserved  for  the  whole  court  was,  "  whether  the  written  in- 
structions which  were  shown  to  the  first  underwriter  are  to 
beoonsidered  as  a  warranty  inserted  in  the  policy,  which  must 
be  strictly  complied  with,  or  as  a  representation  which  could 
only  avoid  the  policy,  if  fraudulent";  and  the  court  held  them 
to  be  a  representation  only:  Pawson  v.  TFateon,  Cowp.  786; 
8.  C,  1  Doug.  11,  note.    But  Lord  Mansfield,  in  his  report  <ji 
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the  trial,  said  that  he  was  of  opinion  ''that  it  would  be  of  very 
dangerous  consequence  to  add  a  conversation  that  passed  at 
the  time  as  part  of  the  written  agreement";  *'  but  secondly,  if 
these  instructionB  were  to  be  considered  in  the  light  of  a  fraudu- 
lent misrepresentation,  they  must  be  both  material  and  fraudu- 
lent "  *  PaiMon  V .  Watsany  supra.  And  in  delivering  the  opinion 
of  the  court,  he  said  of  the  representation  by  the  assured  to 
Ewer:  ''  There  is  no  fraud  in  it,  because  it  is  a  representation 
only  of  what  in  the  then  state  of  the  ship  they  thought  would 
be  the  truth;  and  in  real  truth  the  ship  sailed  with  a  larger 
force";  and  that  Ewer  had  ''  determined  whether  it  should  be 
in  the  policy  or  not,  by  not  inserting  it  himself":  Paw$on  v. 
Watson^  Cowp.  789,  790.  So  in  Bite  v.  FUtcJier,  1  Doug.  286, 
289,  S.  C,  Park  on  Insurance,  7th  ed.,  814,  316,  Lord  Mans- 
field held  that  a  representation  not  made  part  of  the  policy, 
that  the  ship  should  go  to  China,  could  not,  unless  fraudulent, 
be  introduced  to  limit  the  policy,  which  in  terms  extended 
to  all  ports  and  places  beyond  the  Cape  of  Good  Hope;  and 
a  verdict  was  found  for  the  plaintiff  and  acquiesced  in.  The 
opinion  of  Lord  Mansfield,  that  actual  fraud  was  necessary 
to  be  proved  in  order  to  avoid  a  policy  for  a  mistake  in  as- 
serting '^what  would  be  the  truth  "  in  the  future,  is  brought 
out  still  more  clearly  in  a  later  case  of  misrepresentation  of 
an  existing  fact,  ns  to  which  it  was  held  that,  if  the  assured 
made  representations  to  the  underwriter  without  knowing  the 
truth,  he  took  the  risk  upon  himself,  although  there  was  no 
evidence  of  actual  fraud;  and  Lord  Mansfield  pointed  out  the 
distinction  that  in  the  case  of  the  Julius  Csdsar  the  ship  was 
only  fitting  out  and  had  no  guns  or  men  on  board  when  the 
insurance  was  made:  MacdowcM  v.  Frasery  1  Doug.  261. 

In  DnseoU  v.  PcLstmore,  1  Bos.  &  P.  %K),  in  the  commoa 
bench,  no  decision  was  made  upon  this  question.  There,  a 
vessel,  being  about  to  sail  from  Lisbon  to  Madeira,  thence  to 
Saffi,  and  thence  back  to  Lisbon,  insurance  on  the  freight 
from  Saffi  to  Lisbon  was  applied  for,  without  success,  because 
of  the  distant  period  at  which  the  risk  was  to  begin;  but  was 
subsequently  made  on  a  representation  of  the  intended  round 
voyage,  and  that  the  ship  had  arrived  at  Madeira,  and  was 
about  to  proceed  on  her  voyage  immediately.  The  ship,  on 
her  arrival  at  Madeira,  was  obliged,  by  the  refusal  of  the  crew  to 
go  on  to  Saffi,  to  put  back  to  Lisbon,  and  was  thence  ordered 
by  the  charterer  to  Saffi,  and  lost  on  her  way  back  from  Saffi 
to  Lisbon.    The  only  point  decided  was,  that  the  voyage  in* 
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Buedy  being  from  Saffi  to  liflbon  only,  was  substantially  per- 
fisrmed.  None  of  the  judges  suggested  that  subsequent 
non-compliance  with  an  oral  representation  would  defeat  the 
policy.  On  the  contrary,  Eyre,  C.  J.,  said: ''  That  representa* 
tion  was  really  true  at  the  time  that  it  was  made,  and  the  under- 
writer was  to  form  his  own  conclusion  of  the  time  when  the 
Timandra  would  arive  at  Saffi.  If  the  insurance  was  made 
on  a  representation  which  was  true  at  the  time,  it  will  be  diffi* 
cult  to  state  a  case  where  subsequent  events,  not  happening 
through  misconduct,  and  not  totally  disappointing  the  voyage, 
will  discharge  the  underwriter.  He  formed  his  judgment  of 
the  case,  knowing  that  all  was  executory,  and  that  an  altera- 
tion might  arise  of  a  kind  that  might  increase  his  risk  upon 
the  representation  made  to  him  to  imderwrite."  And  in 
Weston  V.  EmeSy  1  Taunt.  115,  in  the  same  court,  the  insurers 
offered  to  show  that,  before  the  execution  of  a  policy  on  goods 
for  a  certain  voyage  ''in  ship  or  ships,"  it  was  orally  agreed 
that  a  particular  ship  should  not  be  included.  But  the  whole 
court  ''determined  that  the  evidence  could  not  be  admitted 
without  abandoning  in  the  case  of  policies  the  rule  of  evidence 
which  prevails  in  all  other  cases;  and  that  it  would  be  of  the 
worst  effect  if  a  broker  could  be  permitted  to  alter  a  policy  by 
parol  accounts  of  what  passed  when  it  was  effected.  The  court 
also  observed  that  Lord  Mansfield  says  of  misrepresentations 
that  they  must  be  of  a  matter  collateral  to  the  contract;  but 
that  this  was  part  of  the  contract" 

In  Edioards  v.  Foatner^  1  Camp.  630,  a  week  before  the 
policy  on  the  vessel  was  signed  it  was  represented  to  the 
underwriter  that  she  was  to  sail  with  two  armed  ships,  and  to 
carry  ten  guns  and  twenty-five  men.  The  reporter,  after  stat- 
ing this,  simply  says:  "  There  was  no  evidence  of  any  conver- 
sation upon  the  subject  having  passed  between  the  parties, 
cither  when  the  policy  was  signed  or  in  the  intervening 
period.  In  fact,  the  Fanny  sailed  by  herself,  and  carried  only 
eight  guns  and  seventeen  men."  The  report  does  not  show 
whether  the  ship  had  or  had  not  sailed  when  the  policy  was 
signed.  The  only  point  raised  or  denied  was,  whether  the 
court  could  look  back  to  the  previous  conversation,  or  must  be 
confined  to  what  took  place  at  the  time  of  subscribing  the 
policy;  and  upon  that  Lord  EUenborough  ruled  that  the  pre* 
vious  conversation  "  must  be  referred  to  the  policy,  and  treated 
as  a  representation  which  required  to  be  substantially  com- 
plied  with  on  the  part  of  the  assured."    But  he  gave  no  inti- 
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matioD  that  oral  repiesentations,  made  in  good  fedth,  of  what 
should  take  place  doriDg  the  term  of  the  insurancey  conld  b» 
admitted  to  oontiol  the  policy.  And  such  a  position  conld 
hardly  be  reconciled  with  the  contemporaneous  case  of  Bowden 
y.  Vdiighanj  10  East,  415,  in  which  the  owner  of  a  cargo,  ap- 
plying for  insurapce,  having  represented  that  the  ship  would 
sail  in  a  few  days,  the  same  eminent  judge  submitted  to  the 
jury,  as  the  turning  point  in  the  case,  the  question  whether 
the  representation  was  made  in  good  faith,  advising  them,  in* 
deed,  to  take  into  consideration  that  the  owner  of  the  good» 
had  no  control  of  the  vessel,  but  not  making  that  decisive  of 
the  case;  and  the  jury  having  found  that  it  was  made  in  good 
faith,  the  court  of  king's  bench  gave  judgment  on  the  verdict 
for  the  plaintiff. 

Lord  EUenborough's  successor,  Lord  Tenterden,  reaffirmed 
the  distinction  between  oral  representations  as  to  the  present 
and  as  to  the  future  condition  of  the  subject  insured.  An 
applicant  for  insurance  on  a  ship  represented  to  the  under* 
writer,  at  the  time  of  his  signing  the  policy,  that  she  was  ta 
carry  only  so  much  salt  as  would  put  her  in  ballast  trim.  The 
ship  was  in  fact  deeply  laden  with  salt,  but  whether  shipped 
before  or  after  the  representation  did  not  appear.  Lord  Ten* 
terden  instructed  the  jury  to  find  for  the  defendant  if  they 
thought  that  a  material  misrepresentation  was  made  as  to  the 
quantity  then  on  board,  but  for  the  plaintiff  if  they  thought 
that  the  representation  was  respecting  the  cargo  expected  ta 
be  shipped.  The  jury  found  that  the  misrepresentation  wa» 
not  material,  on  evidence  which  was  thought  sufficient  by  the 
full  court,  who  on  that  ground  refused  a  new  trial,  without 
passing  upon  this  point:  Flinn  v.  JETeadlam,  9  Bam.  &  C.  693. 
Upon  the  trial,  within  a  month  after  the  decision  of  this  case, 
of  an  action  upon  another  policy  on  the  same  ship,  the  evidence 
was  similar,  and  the  defense  relied  on  was  the  misrepresenta* 
turn  that  the  salt  would  not  exceed  the  amount  necessary  for 
ballast.  But  Lord  Tenterden  instructed  the  jury  that  the  de» 
fendant  would  not  be  entitied  to  a  verdict  unless  he  satisfied 
them  that  there  was  a  fraudulent  misrepresentation  of  the 
cargo  which  the  ship  was  to  carry;  that  "  the  mere  fact  of  a. 
misrepresentation,  without  fraud,  ^vill  not  be  enough  to  pre- 
vent the  plaintiff's  recovering;  for  the  contract  between  the* 
parties  is  the  policy,  which  is  in  writing,  and  cannot  be  varied* 
by  parol '':  Flinn  v.  ZbUn,  Moody  &  M.  867. 

nxe  case  perhaps  most  often  dted,  as  showing  that  an  orak 
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promisflory  representation  may  be  set  up  to  defeat  a  writtei^ 
policy,  is  Dennistowi  ▼.  LiUiey  3  Bligh,  202.  Bat  an  examina- 
tion of  the  facts  of  the  case  shows  that  the  representation  to 
the  nnderwriters  was  in  no  sense  promissory,  or  relating  to  any* 
thing  after  the  execution  of  the  policy.  The  representatioxv 
was  contained  in  a  letter  received  and  shown  to  the  under- 
writers in  June,  which  stated  that  the  ship  would  sail  from 
Nassau  on  the  1st  of  May;  she  had  sailed  on  the  23d  of  April,, 
and  been  lost  on  the  lltii  of  May;  so  that  the  repreeentatioiii^ 
as  made  to  the  underwriters,  was  an  untrue  statement  of  a  past 
feet.  It  was  so  distinctly  pleaded,  as  appears  by  the  report  of 
{he  same  case  in  1  Shaw's  Appeal  Cases,  23.  Lord  Eldon  so 
treated  it  after  the  argument,  stating  the  question  to  be 
^whether  it  is  a  representation  of  an  expectation,  or  a  state* 
ment  as  of  a  past  fact,  which  is  material  to  the  risk":  Dewm^ 
lotm  y.  LiUiey  8  Bligh,  209.  In  announcing  his  final  opinion^ 
he  omitted  the  word  '^past,''  before  ^^fact/'  and  said,  "There  la 
a  difference  between  the  representation  of  an  expectation  and 
the  representation  of  a  fact  The  former  is  immaterial,  but 
the  latter  avoids  the  policy  if  the  fact  misrepresented  be 
material  to  the  risk":  Dennistorm  y.  LQUey  supra.  Yet  the 
report  clearly  shows  that  the  chancellor  was  merely  reaffirm- 
ing his  original  opinion;  and  used  "fact"  as  past,  opposed  t9 
^expectation,"  which  was  future;  and  did  not  intend  to  speak 
of  anything  in  the  fdture,  which  no  human  being  could  control^ 
as  a  fact 

Alsop  y.  Coitf  12  Mass.  40,  falls  within  the  same  class.  The 
yeesel  which  was  represented  to  sail  with  conyoy  had,  in  feot^ 
sailed  without  convoy,  and  been  captured  when  the  represen- 
tation was  made.  Mr.  Justice  Jackson,  delivering  the  opinion 
of  the  court,  said:  "The  underwriter  could  not  suppose,  when 
signing  such  a  policy,  that  the  vessel  had  sailed  two  days  be- 
fore the  letter  was  written,  and  that  the  frigates  which  were  to 
protect  her  were  still  in  port."  So  in  Von  Twagdn  v.  DubcUy 
2  Camp.  161,  Feise  v.  ParJcvMony  4  Taunt.  640,  and  Vanden^ 
heu/vd  y.  Churchy  2  Johns.  Cas.  178,  note,  the  misrepresenta- 
tbns  were  as  to  the  documents  or  national  character  of  the 
ship  at  the  time  of  the  insurance. 

Li  several  of  the  cases  cited  by  Mr.  Duer,  there  was  no  oral 
representation  whatever.  The  decision  in  Steel  v.  Laej/y  & 
Taunt  290,  298,  went  upon  the  ground  that,  in  the  absence  of 
all  warranty  or  representation,  a  ship  was  bound  to  carry  the 
documents  necessary  to  establish  her  national  character.    Ii¥ 
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Vrndanheuva  t.  VnUed  In$.  Co.^  2  Johns.  Cas.  127  [1  Am.  Deou 
180],  the  ship  was  warranted  American  cm  fbe  fiioe  of  the 
poliqr.  In  Mwrray  y.  iUsop,  8  Id.  47,  the  lepreeentalion  on 
iridoh  the  poliey  iBsaed  was  in  writing,  resembling  the  appU- 
wtions  for  insoranoe  against  fire  recently  in  use  in  this  com-* 
moQwealth. 

The  law  seems  to  be  settled  in  New  Yoik  in  accordanoe  with 
that  of  England  and  of  Massachosetts.     In  Vandervomi  t. 
SmUhf  2  Caines,  155,  it  was  held  that  a  policy  on  a  ▼ossel 
^  ftom  New  York  to  two  ports  on  the  coast  of  Brasil''  could 
not  be  controlled  by  a  previous  statement  of  the  assured  to  tha 
imderwriter  that  the  ports  were  only  four  or  five  hours'  sail 
•part,  although  the  premium  on  such  a  risk  would  have  been 
less.    The  case  decided  in  the  same  year,  of  SueUey  v.  IMa* 
jUldj  2  Id.  222,  in  which  a  representation  (whether  oral  or  writ- 
ten does  not  appear)  was  held  to  have  been  substantially  com- 
plied with,  contains  no  intimation  of  an  opposite  rule.    In  a 
subsequent  case,  singularly  like  those  now  before  us,  upon  a 
policy  of  insurance  on  a  house  against  loss  by  fire,  the  defend- 
ants proved  that  before  obtaining  the  policy  the  plaintiff  used 
a  fireplace  in  the  basement,  and  on  the  defendants'  refusing, 
for  that  reason,  to  insure,  promised  to  abandon  the  use  of  the 
fireplace  and  use  a  stove  instead,  but  did  not  keep  this  promisa. 
The  supreme  court,  without  much  consideration,  citing  no 
eases  except  Edward  v.  Footnerj  1  Camp.  530,  and  Bfss  ▼. 
Fletcher  J 1  Doug.  285,  and  without  any  notice  of  the  difiScultj 
of  controlling  the  performance  of  a  written  contract  by  a  previ- 
ous oral  statement,  held  that  the  action  could  not  be  main- 
tained: Alston  V.  Mechanic^  Ins.  Co.^  1  Hill,  510.    But  thia 
judgment  was  unanimously  reversed  by  the  court  of  errors,  in 
accordance  with  a  very  able  opinion  of  Chancellor  Walworth: 
6.  C,  4  Hill,  829.    See  also  Mxkrdoch  v.  Chenango  Cotmiy  Ine. 
<7o.,  2  N.  Y.  221;  AUegre  v.  Maryland  Ins.  Co.,  2  Gill  &  J. 
186  [20  Am.  Dec.  424].    We  do  not  find  that  Mr.  Duer's  views 
have  been  approved  in  any  court  in  New  York,  except  in  a 
single  instance,  by  one  judge  of  the  superior  court  of  the  city 
of  New  York,  while  Mr.  Duer  was  a  member  of  that  court:  B£I- 
brough  V.  Metropolis  Ins,  Co.j  5  Duer,  593. 

In  the  cases  now  before  us,  there  was  no  representation  that 
the  house  was  already  occupied,  and  no  representation  or 
agreement  that  it  shoidd  be  oocupied  the  instant  the  pdliciea 
to6k  effect     The  plaintiff's  statement  was,  that  '^the  bouse 
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would  be  occupied;  that  he  had  a  man  in  yiew  who  was  going 
toooeapy  it"  There  ie  nothing  to  show  that  this  statement  was 
not  made  in  the  most  perfect  good  faith.  Giving  it  the  strong- 
mA  possible  interpretation  against  the  plaintiff,  it  was  a  prom- 
ise that  the  house  should  be  occupied  within  a  reasonable  time, 
and  the  policies  attached  as  soon  as  they  were  made,  and  con- 
tinaed  in  force  until  such  reasonable  time  had  elapsed.  The 
policies  haying  once  taken  effect  cannot  be  terminated  or 
avoided,  in  the  absence  of  fraud,  by  the  subsequent  breach  of 
an  oral  agreement  made  before  they  were  executed.  The  cases 
oome  exactly  within  the  rule  laid  down  by  Chief  Justice  Shaw, 
and  confirmed  by  the  opinion  of  the  whole  court,  in  Bryant  v. 
Ocean  Ins.  Oo.y  22  Pick.  201:  ''The  evidence  offered  was  not 
admissible  for  any  other  purpose  than  to  prove  a  fraudulent 
intent  on  the  part  of  the  insured  to  mislead  the  defendants, 
and  to  induce  them  to  take  the  risk,  or  to  take  it  at  a  lower 
premium  than  they  otherwise  would  have  done;  as  a  repre- 
sentation, not  of  a  fact,  but  of  an  intention,  it  did  not  avoid 
the  policy,  unless  made  with  a  fraudulent  intent;  as  it  related 
solely  to  the  employment  of  the  vessel  within  the  time  for  which 
she  was  insured,  it  was  not  of  an  independent  or  collateral 
Cftct  affecting  the  risk,  but  was  embraced  in  the  terms  of  the 
contract,  and  must  be  considered  as  absorbed  in  the  contract 
afterwards  formally  executed,  or  as  by  mutual  consent  with- 
drawn and  waived  by  the  execution  of  the  policy." 

This  subject  illustrates  the  wisdom  of  the  common  law  in 
taking  for  its  guides  judicial  opinions,  given  after  argument^ 
under  the  responsibility  of  determining  the  rights  of  parties  in 
actual  controversies,  rather  than  the  theories  of  scholars  and 
commentators,  however  learned  or  acute. 

It  may  be  added  that  the  legislature  of  the  commonwealth 
seem  to  have  assumed  the  law  upon  this  question  to  be  settled 
in  favor  of  excluding  such  evidence  as  was  here  offered.  Be- 
fore the  policies  in  suit  were  made,  it  was  provided  by  the 
statute  of  1861,  c.  152,  that  in  fire  insurance  ''the  conditions 
of  the  insurance  shall  be  stated  in  the  body  of  the  policy,  and 
neither  the  application  of  the  insured  nor  the  by-laws  of  the 
company  as  such  shall  be  considered  as  a  warranty  or  part  of 
the  contract."  The  legislature  can  hardly  have  contemplated 
that,  while  separate  writings  should  pass  for  nothing,  oral 
promises  might  control  the  pdlioy. 

Exceptions  ovenroled. 
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r,  DoimDrai  MmrmMMB  iun>  Thjt 
Fiflft  8m  Beniek  r.  Umkm  Jf .  J'.  /.  Ox^  77  Am.  Dee^  Mi^ 
116;  J7M«dl  T.  0%  Jl /.  Cb.,  76  Id.  681,  note  689; /cf»  t.  JMm /.  On,  71 
Id.  686.  Bflpmantetiona  miida  to  the  insurer  befora  or  at  Hm  tina  of  mak^ 
log  tibia  eonteaol  «n  tlM  bads  of  tlia  oontraot  If  wronf^ j  ptaaanted  Ib  as j 
laipaflt  matarial  ta  tiia  liak*  tiia  poliisj  that  najba  inoad  tbersi^on  will 
■ot  taka  affaot:  Oan^bea  r.  New  Engbmd  M.  L.  1. 0(k,  W  Uub.  ZBO;  Aufem 
M.M.OK  r.  BA^  W.  I.  Co..  08  Id.  426;  Qoddard  t.  Jfoaitor  /.  Odl,  108  Id. 
60^  all  ctthuE  tiba  prinoroal  trairir.  Fdaa  rtatmitmitit  if  not  inootporatad 
Hm  paUqr,  onat  bo  dIarafMdad  in  datanniaii«  tiia  rigbta  of  tiw 
fVphr  ▼.  JBfeM  Jm.  C3ik,  190  U.  886^  cifciiv  tha  pcina^  OMO^ 
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BaZLBOAD,  liability  of,  while  operated  by  a  reoeiTer,  484. 

passenger,  when  one  becomes,  707. 

person  crossing  track  without  looking  to  see  if  train  is  apprnanhfn^  707« 
ftiiL  Estate,  action  for  injury  to^  must  be  by  person  having  posssssifl^  ML 

disseisee's  remedy  against  stranger,  326. 

held  adversely,  remedy  for  injury  to,  321-327. 

landlord  camiot  sustain  trespass  or  possessory  action  white  tnunl  hflUa 
possession,  323. 

mesne  profits,  action  for,  after  recovering  possession,  8281 

possession,  constructive^  sufficient  to  sustain  pususssuty  aetioOt  ^^ 

possession  is  essential  to  aotion  for  trespass^  327. 

re-entry  entities  owner  to  maintain  trespass  for  prior  wronf^  n^ 

replevin  does  not  lie  while  lands  are  held  adversely,  822. 

trespass  or  trover  does  not  lie  while  lands  are  held  adverMlj^  lOf 
BiCKOT,  when  may  and  when  may  not  be  oontraoted,  69. 
Rkplkvuc  does  not  lie  for  crops  or  timber  on  lands  hdd  advwMl|t 
BiWARD,  what  necessary  to  recover,  749. 

Salb,  retention  of  possession  as  evidence  of  frand,  180^  187« 
Bhxbitf's  Dk£d,  estoppel  created  by,  84 

incorrect  recitals  in,  84. 

recitals  in,  what  required  and  their  eflbol^  84 
Blandxb,  words  how  to  be  construed,  482. 
Btatdtb,  amendments  to^  how  made,  propcsed,  and  adopla^ 

approval  after  adjournment  of  legislators^  861. 


Indsx  to  thk  Nans.  8Q1 

wKMSOTMf  •ppforal  by- uio  ipyvwnoff  861* 

amaot  boMnOfld  byatteoking  tifk  U  ■otiaf  fomlbtn  dtUbmhifdi^ 
tBx«^867. 

«nroUiiieni|  ooodliiaiToiiaH  df  867. 

€nrolliiMiit  of,  may  be  attacked  in  oertein  iMe^  VS,  86IL 

enrollmeiit  o£»  not  overtonied  merely  beomie  Jonnale  d»  Mi 
neee— gy  proceedinga,  868. 

foremor  may  erase  his  BigEiatiire»  wheot  S08> 

Jonmals,  legislative,  resort  to,  to  ascertain  Toto  ea 

emission  of  entries  on  joanial,  360. 

paUication  of,  360. 

reading  before  passage,  whether  mandatory,  8601 

rebutting  presumption  of  legal  enactment  of,  867* 

forms  of  enactment  mnst  be  oomplied  with,  867* 

presomptions  in  favor  of  legidi^  of^  867. 

requirements  as  to  title^  380L 

aignatores  required,  361. 

siyle  of,  363. 

title  of,  what  sufficient,  36a 

yeas  and  nays,  whether  must  be  entered  en  ]oamal»  880L 
6vuiT,  forbearance  sufficient  to  discharge^  68. 

parol  evidence  to  show  one  sicening  ss  principel  was  a  soNty,  8& 

Taxis,  assessment  for,  must  conform  to  the  law,  IOOl 

purchase  at  sale  for,  by  one  in  naked  possession,  lOOL 

sale  for,  to  one  whose  duty  it  was  to  pay,  100. 
Telbqbath  00M7ANIZ8,  penalties  against^  465. 
TiTLB,  color  o^  what  essential  to,  321. 
TRESPAas,  for  injuries  to  lands  in  adverse  pnseeerioBi  8SL 

gist  of  action  for,  321. 
Trover  doee  not  Ue  for  crops  or  timber  taken  from  lands  kaU 
Trust  Dud^  purchaser  under  is  chargeable  with  netioe  of  ooi 

Wmkbantt,  extingnlshed  by  conveyance  and  reconveyanoi^  S801 

general  covenants  of,  effect  of,  387. 
Water,  prescriptive  right  to  use  of,  161. 
Wat  or  NaoKasnT  exists  only  over  lands  of  grantor,  67& 

instances  of,  677. 

is  an  easement  founded  on  an  implied  grant,  676. 

mere  convenience  not  sufficient  to  entitle  grantee  1%  fTBL 

obstruction  to^  action  for,  679. 

repairs,  who  must  make,  679. 

eeleoting  route  of,  678. 

transfer  of,  679,  680. 

what  sufficient  to  give,  676. 

when  ceases,  677. 

when  paoiioB  as  an  appurtenant^  676. 
Will,  alteration  in,  how  may  be  made^  761. 

attempt  in,  to  reserve  power  of  disposal  by 

piper  made  a  part  of,  by  reference,  762. 

laaidBary  legacy  or  devise,  what  oaniea^  7811 
Daa  Vol..  Lxxxv-n 


INDEX. 


AIXVERSB  VOQSBSBIOR. 

RAM  Fownt  TO  BsmrD  CoNaunoni  ot  Law 
Adtiui  Foanmoir  to  mich  oaies  and  to  looh  oiiewniteiioM  m 
11  may  daom  best  for  the  pablic  good.  McCkxgg  t.  ffeaeodt,  937, 
&  PAmmr  ot  Tazh  iob  Sbvut  Suooonsnni  TiiBi^  vvdie  Oladi  An 
€6lob  Of  Trrii^  made  in  good  faith^  and  after  powftnion  takeD  nadar 
■mh  oolor  of  title,  etoatea  a  legal  oonoliiaion,  hy  Tirtiio  of  the  atatnte^ 
that  the  poweeeor  waa  the  tme  owner  to  tha  azteat  and  aooording  to  Um 
import  of  hia  paper  title.    Id, 

Sea  OouxR  or  Tttlx;  SrATcm  ov  Li]iitaxios%  7. 

AGENCY. 

1.  GnnRAL  Aonrar  to  Loav  Monxt  amd  Taxi  Sbovbitt  ioe  m  Pav- 
imiT  doaa  not  imply  an  agmoy  to  ooUect  money.    Ooctejf  r,  WtOaird^ 

%  AoBTOT  OT  PnnoK  TO  GoLLicr  Monxt  is  hot  to  bs  Iwxbbed  ibom 
Fact  of  hia  loaning  money  of  his  principal  and  taking  a  note,  a  power  of 
•fttoniey  to  oonfees  judgment^  and  a  deed  of  trust  as  seonrity;  and  tha 
fact  tibat  he  has  received  installments  of  interest  from  the  debtor,  and 
paid  them  to  the  creditor,  is  as  mndh  evidence  tibat  he  was  in  this  respeol 
the  agent  of  the  debtor  as  of  the  creditor;  and  therefore  the  payment  of 
ttia  note  to  each  person  by  the  debtor  is  at  his  peril,  and  if  the  money  is 
Bot  paid  to  the  holder  of  the  note,  equity  will  not  enjoin  the  coUeotioa 
ol  a  judgment  confessed  on  the  note.    Id, 

&  Dbrob  Who  Pats  Monet  to  Person  not  Authobizbd  to  Baaatwrn 
It,  and  without  inquiry  into  his  authority,  must  bear  the  loss  if  smIi 
parson  appropriates  the  money  to  his  own  use.    Id, 

8aa  Attaohmxnts;  Inbubangi,  S,  7,  8;  Niootiable  iNSTRUXXNTfl^  SQL 

AIJBM& 

L  luuoiiiifATX  GmLDBBN  Who  ABE  Alixn%  bom  and  residing  abroadt 
and  taking  land  in  Maryland  by  devise  from  their  father,  a  citizen  of  tha 
United  States  domiciled  abroad,  are  considered  in  law  as  purchaaers,  and 
take^  not  for  their  own  benefit,  but  for  the  benefit  of  the  state^  and  anb- 
Jaot  to  seizure  thereby.    Ov^er  v.  Smith,  660. 

IL  Whbthbb  Alien  oan  Maintain  Bjeohient  for  freehold  lands  in  tta 
■feato  of  Maryland,  qtugre.    Id, 

H  Aubh's  True  to  Land  in  Mabtland  ia  held,  not  for  hia  own  beneftl^ 
bat  for  the  benefit  of  the  state,  and  subject  to  be  divested  thereby  upon 
an  inquest  of  oflSce  found,  or  other  notorious  act  equivalent  tbarata   Id, 
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L  OBAm  or  Ebohsat  Pardit  hy  ooumdHlonm  of  the  land-offioo  of  Mktj* 
Uad  ifl  a  jndicial  act.  The  partiee  in  interest  haTing  a  right  to  appeer» 
and  by  their  eawecU  to  oonteet  ita  iaaoe^  with  the  right  to  ^peal  iron  the 
deoiaion*    Id, 

A.  Skjhsat  Patkht  Issuxd  bt  Ck>ifMi8novxR  of  the  land-offioe  of  Ifaiy* 
land,  has  the  same  effect  as  the  ancient  prooeeding  by  offioe  tmadt  in  di* 
vesting  the  title  of  an  alien  to  freehold  lands  in  each  state.    /dL 

C  iLLSormfATn  Childrkn  uin>XB  Mabtlaud  Law  are  imaiiit  /Si,  and 
therefore  not  entitled  to  the  benefit  of  the  provisions  of  the  act  of  Gcn^ 
gross  declaring  "  that  the  children  of  persons  who  are  or  have  been  citi- 
aans  of  the  United  States,  shall^  though  bom  oat  of  the  lindta  and 
Jurisdiction  of  the  United  States,  be  considered  as  dtiaena  of  liio  United 
States."    Id. 

ALTERATION  OF  INSTRUMENT& 

L  ALTi&ATioif  OF  iNBTBirMXNTS.  —  Plaintiff  who  prodncea  in  evidsnoe  a  deed 
as  a  mnniment  of  his  title,  which  appears  upon  its  face  to  have  been 
altered  in  a  particolar  material  to  his  interests  and  to  the  prejndioe  of 
the  defendant,  mast  establish  by  satisfactory  evidence  that  the  altera* 
tion  was  made  at  the  time  the  instniment  was  execnted,  or  it  will  be 
given  effect  to  as  it  read  before  the  alteration  was  made.  CfaUamd  t. 
Jaeknum,  172. 

t.  Bnxor  ot  Alteration  ov  WBrrnor  Inskbumint  DxpDnNi  vrroiT  m 
Naturk,  the  person  by  whom  and  the  intention  with  whidi  it  was  madei. 
Vogle  V.  Hipper,  298. 

\k  Alteration  ov  Wrutkn  Instruiont  mat  br  Oonsiikbexd  as  Imka- 
TRRiAL,  if  neither  the  rights  or  interests,  duties  or  obligations^  of  either 
of  the  parties  are  in  any  manner  changed.    Id. 

4.  Alteration  or  Instrument  bt  Stranger  should  hot  Cahobl  Debt 
of  which  the  instmment  was  merely  evidence.    Id, 

ft.  Material  Alteration  of  Instrument  Fraudulentlt  1Cai>e  bt  m 
HoLDEB  deprives  the  wrong-doer  of  all  rights  by  virtue  of  it^  and  ho  can- 
not supply  its  place  by  other  evidence.    Id. 

d.   MOBTOAQBE    WhO    FrAUDULENTLT    AlTERB    OR    DSHTBOTB    MOBXOAaa 

Notes  thereby  releases  and  discharges  the  debt^  and  cannot  snatain  a  hill 
to  f  oredoee  the  mortgage  which  is  a  mere  incident  of  the  debt.    Id, 

7.  Intention  with  Which  Alteration  of  Instrument  n  Madb  n  Ma* 

TEBiAL  Fact;  and  if  the  alteration  is  not  fraudulent,  although  the  idwi 
tity  of  the  instrument  may  be  destroyed,  it  will  not  operate  to  eaneel 
the  debt  of  which  the  instrument  is  merely  evidence.     Id. 

8.  BIatebial  Altebation  of  Mobtoaqe  Notes,  nr  not  PRAmyuLBR^  will 

not  operate  as  a  discharge  of  the  debt  and  mortgage.    Id. 

ASSIGNMENTS. 

Pabtt  cannot  Beoome  Assignee  of  his  Own  Obligation,  and  whan  aa 
obligation  is  transferred  to  an  obligor  by  an  instrument  in  the  lann  ef  ma 
assignment,  instead  of  taking  effect  as  such  it  operataa  aa  aa  astinolte 
of  the  obligor'a  liability.    Brwon  v.  JlietZp  277. 

See  Judgments^  1,  %  6-^ 

ATTACHMENTS. 
1.  flHERiFF  CANNOT  BE  Chaboed  ON  Gabnibheb  PBOdfli  In  rsspeot  to  tmf 
money  or  property  held  by  him  in  virtue  of  authority  derived  from  law* 
Lightner  v.  SUmagel,  292. 


Iin>EX.  806 

IL  Qment  Haumro  Moinr  Msbslt  ab  Aawn  or  Law  is  not  mbjaek  to 
gankhee  prooeM.   Batif  aoyfhiiigariMBtoolungetiikidatioiifm 
official  to  a  personal  obligation,  ha  then  baoomss  aniBpable  to  saoh  pfo* 
oesB.    Id. 

%  MoHXT  nr  Hahini  of  SmEBinr,  paid  him  on  the  redemption  of  lands  sold 
on  exeontiont  oannot  be  attached  as  the  property  ol  the  plaintiff  in  the 
SKeoation.  Bat  a  supliis  remaining  in  the  hands  of  the  sheriff  after  satis- 
fying plaintiff's  ezeoation  is  liable  to  the  ganisbeo  psoooss.    LL 

See  PABTimsHiP.  8. 

AnORNEY  AND  OUBSCL 

L  ICaniKB,  TmsatB,  ahd  CoNDrnoirs  ov  AnoxNar'B  Admibbidh  to  Fn^o- 
THM,  and  of  his  oontinning  in  practice,  as  well  as  his  powers,  dntiea^  and 
pririleges,  are  proper  subjects  of  legiiAatiTe  oontrol,  to  the  same  extent 
and  snbject  to  the  same  limitations  as  any  other  profession  or  bnsiness 
that  is  created  or  regulated  liy  statate.    Bb  parte  Tale,  62. 

ti  LlOISLATUBB  MAT  RBQUnUi  AB  OONDITIOll  FrBUBHEBT  TO  AtTOIUIBK'b  Ax>» 

MiBBiON  TO  PKAoncB,  or  to  hii  oontiniiance  in  praotioe,  the  taking  of  the 
oath  prescribed  in  the  act  "to  exclude  traitors  and  alien  enemies  from 
the  oourts  of  justice  in  civil  cases."    Id, 

H  Obbditob  n  Ehtetlid  to  Sxleot  hib  Own  ATTOBmr,  and  Tbnbbb  of 
SntTiCBB  ov  Attdbket  is  not  equivalent  to  funuBhing  money  to  pay  the 
expense  ol  procuring  one^  under  a  decree  obtained  at  the  suit  of  a  surety, 
and  requiring  the  creditor  to  sue  the  principal,  on  the  surety  tendering 
the  oieditor  a  sufficient  amount  to  pay  reasonable  costs  and  expenses  in 
the  action.    Dane  ▼.  Corduan,  53. 

4.  Fabtt  IB  HOT  Chabgxaujb  WITH  KoTiCB  OV  Faoib  witbzn  Knowlkdob 
ov  HD  AiTOBinnr,  where  the  latter  acquired  knowledge  thereof  while. 
aoting  as  the  attorney  of  another  party.    JTcCbrmidb  ▼•  Whedar,  388. 
8se  Btidbicb,  16;  Mauoioub  FBosBOonoir,  6;  Onnoi  akd  Owiobbb,  8. 

AUCnON& 
flee  BviBoro^  12. 

ABDUCTION. 

!•  Chni  Who  AsDvon  JfnroR  Child  ib  Liabli  to  Fathkb  to  Extbit  ov 
HiB  AoruAL  LfJirniXB  sustained  thereby,  including  reasonable  and 
proper  expenditures  incurred  in  the  attempt  to  regain  the  possession  ol 
the  child.    Mioe  v.  Iftekersan,  ITJ. 

IL  Whbhb  Father,  nr  Aohok  vor  ABDVonoir  ov  hib  Minor  Ghild^  Dib- 
ATOWB  All  Claim  vor  Aoorayation  of  damages  for  any  malice  on  the 
part  of  the  defendant,  and  rests  his  claim  for  damages  solely  on  the 
ground  that  he  had  the  rightful  custody  of  the  child,  and  that  the  de» 
fendsnt  illegally  removed  him,  in  violation  of  his  rights,  evidence  is  not 
admissible,  on  the  part  of  the  defendant,  to  show  that  he  took  the  child 
at  the  request  of  his  mother,  who  had  previously  obtained  a  decree  of 
divorce  in  another  stato  awarding  to  her  the  custody  of  the  child;  or 
tikat^  on  the  hearing  in  another  proceeding,  the  child  was  examined  sep- 
arately  and  apart  by  the  presiding  judge,  and  then  expressed  a  strong 
desire  to  go  with  his  mother  and  remain  with  her.    Id. 


AOCXIRD  Ain>  SAnSFACnOK. 

1.  TAKnro  Kan  of  Dxbios,  ob  ov  Thibd  Pbsoh,  worn  Pfta-i 

DiBT  n  Ko  Patmxrt,  mileBS  it  be  expready  agreed  to  take  tbe  note  im 
pftymeiit»  and  ran  the  riak  of  ita  being  paid;  or  nnlaaa  the  creditor  peiti 
witii  thenote^  or  ia  guilty  of  laehea  in  not  preaenting  it  for  payment  ia 
dne  tune.  It  aimply  poatpooea  payment  of  the  old  debt  vntQ  a  deliaalt 
ia  made  in  the  payment  of  the  note.    MUMtt  ▼.  HodoeU,  161. 

M,   AoUimiNT  TO  AOGEKFT  K0TI8  IK  SATISrACITON  07  JUDGMERT  AHD 

cnmoN,  HOW  Pbotkd.  —  The  plaintiff  in  aa  exeoation  may,  by 
agreement,  bat  not  otherwiaep  aooept  promiaaory  notaa  aa  an  abaolnta 
payment  of  the  judgment  and  exeeatian.  The  aheriff'a  oertifioate  ii 
Boty  however,  proof  of  anoh  agreement.  It  moat  be  prored  by  other  evl- 
denoe.  /d. 
:ti  BnDJorci  ov  SAmoricnoHoy  EzBcnDnoK.  —  Sherilf'a  retnniy  indoraed 
on  an  exeoation  that  it  ia  aatiafied  by  promiaaory  notaa  reoeiTed  lor  tbe 
amoont  dne  on  it,  ia  not  evideaoe  of  the  aatiafaotioa  of  the  jndgmaot  am 
which  it  iaaned,  and  cannot  be  admitted  in  Tidanea  aa  tending  to  prova 
a  aatiafiMtion  of  the  aame.    Id. 

See  MoBiOAOB,  d. 

BATTiMKWTSL 
See  WABiBOuaziaaEi 

BANES  AND  BANKING. 

1.  Wnma  Two  Banks  Kxxp  BmnoNo  Aooouim  itaH  XiflB  Oim^ 

one  of  them,  holding  draftoof  the  other  for  colleotifln»  fails  to  pay 
mon^  reoeiyed  thereon,  the  remedy  ia  againat  the  defMdthig  baak»  and 
not  againat  the  drawer  of  the  draft  Kugfetyf.  StmkqfOakma^WL 
%  Wima  Oni  Forwakds  Qraxs  to  Akotkkb,  ahd  Dsaws  ow  Hm  v 
Favor  ot  Bavk  which  advanoea  money  on  the  drafts  the  traaaaotioa 
cannot  be  logarded  aa  a  aale  of  the  grain  to  the  bank,  ao  aa  to  diveat  il 
of  ita  remedy  againat  tbe  drawer  if  the  drawee  faila  to  pay  the  drafts  or 
to  oblige  it  to  aoooont  for  the  valne  of  the  giain  in  a  aoit  affdnal  Iha 

drawer.    Id, 
%  Defosftor  nr  Bank  was  Entitled  to  RscEnra  Qold  Oodt  in  ratom 
for  gold  coin  depoeited,  or  ita  eqoiyalent  in  cozrenoy  at  ita  maAet  yaloa 
at  the  time  it  waa  drawn  oat^  before  the  paaaageof  the  Ugal-tender  lawa. 

Id. 
4.  PROfsn  ov  Payment  or  Stolen  Bank  Bills  is  not  evidence  that  tha 

Kni«  were  stolen,  and  oonatitatea  no  objection  to  a  recovery  if  th^  ware 

not  stolen.    It  ii,  however,  evidence  that  the  bank  daimed  that  they 

were  atolen  and  admiaaible  npon  the  qneation  of  bona /dm.    OhMiead  v. 

WinMed  Bank,  260. 
f.  PuRCBASB  or  Stolen  Bank  Bills  av  DnoomR  doea  not  oonstitnte  an 

objection  to  a  recovery  thereon.    Bat  an  oflar  to  sell  the  bills  at  less 

than  the  market  price  of  the  gennine  billa  is  a  fast  admiaaible  on  tha 

question  of  good  faith.    Id, 
$.  Holder  of  Stolen  Bank  Buls  who  cams  by  them  in  good  faith  for  a 

valnahle  conaideration,  and  in  the  regoUr  oomseof  basoMsay  saa 

npon  them  against  the  bank.    Id. 
f  •  Bona  Fidb  Holder  of  Stolkn  Bank  Bulb,  received  in  tlis 

coarse  of  baaiueaa  and  lor  a  valaaUe  conaideratioB,  doss  doI  aoqainaA 
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Md  Bol  i«Md  bj  thi  bulk.    Id, 
Bm  Nmoiubu 


BILLS  09  LADHO. 

8m  fiUfflMk 

fiONDa 


OFFJjUlltl^  6^}  SmannzF* 

BOUNDABISa 

11  Boonuxr  Lon.  —When  a  rtrer  la  naiiMd  m  a  liwmdiry  Um 
d  a  tnol  of  land,  tiM  boundftry  lioa  f oUowi  tiM  nwmliiringii  of  tho 
rtiiMin  WbenalinolfltorimapordonirBasfenamiioinaTlgid>loaglT«n 
^irt***!*,  the  iiwuHiii  ingi  of  the  stream  are  to  be  f oQowed  until  the  re- 
qoired  distuee^  when  reduced  to aetraight  line^  kattained.  And  where 
opnreee  are  not  epeoifled,  the  other  linee  are  to  be  run  In  mioh  a  mannT 
that  the  land  ehall  be  in  a  f onn  ae  nearly  reoiangnlar  aa  poaribU.  Ada 
▼.  Oobnuu^  108. 

%  BiiBfJii  Of  Land  Bouvded  ok  Strsax,  QnAnnrr  ov  Laxd  akd  Lnrois 
ov  Ldib  ok  Stbxam  bxiko  OiYXKy  tfaa  meanderinga  of  the  ifrreani  are 
to  be  followed  until*  reduced  to  a  atraight  line,  the  aame  will  be  of  the 
lequirad  length.  Tnm  the  enda  of  thia  line  other  Unea  are  to  be  pro* 
Jeofted  at  right  anglea  with  it^  far  enoagh  ao  that  a  line  drawn  between 
the  twiH  parallel  with  the  atraight  line^  will  laare  the  reqnirad  qnantily 
betwaan  H  and  the  atNam.    Id. 

H  Bamiu — QuAKmr  Bsmo  Ozvxk,  wixho<ut  Sfwifioki  LxKont  ov  Lm 
ov  BtUMAMf  the  required  quantity  of  land  la  to  be  looated  by  maUng  tho 
iiat  Una  follow  the  maanderinga  of  the  atream  from  the  atartmg-poinl 
■amnil  In  the  deed  untfl,  reduoed  to  a  atraif^t  line^  it  ahaU  be  of  aofl- 
cknt  length  to  form  one  aide  of  a  aquare  large  enough  to  contain  the 
lequlred  quantity;  and  thia  aquare  ia  to  be  formed  by  projeeting  atral|^t 
ttnaa  at  right  anglea  from  the  enda  of  the  firat  atraight  line  to  aooh  a  dia* 
taace  that  a  line  drawn  from  one  to  the  othert  parallel  with  aneh  firal 
lina^  will  Inelade  the  required  quantity  between  it  and  the  atream.    Id, 

4  SAiOk  — Whem  Likk  QppoBin  Ritkb  n,  bt  SzTBaaa  Tbbmb  ov  Dbd^ 
10  Bdk  ''Parallel  with  Riyxb,'*  it  meena  parallel  with  the  river  in 
an  iti  nwandnringBb  and  not  parallel  with  ita  general  ooorae.    Id, 

%  IhVLABinDir  AS  to  Bgukdabt  n  AmoaBiBLB  zk  B¥II>bkob  aitsb  Db* 
(oua  ov  Okb  Who  Madb  It,  whbk.  — Where  one  in  aotoal  ooonpatioa 
ef  land,  under  undiaputed  daim  of  title^  pointed  out  the  Undta  of  hia 
dainiy  hia  diM>lnrfttii?n  aa  to  aooh  boundary  made  at  that  time  ia  adndadc 
Me  fa  fideooe  after  hia  deoaaaa^  In  favor  of  thoae  who  claim  under  hin^ 
OA  the  trial  of  a  qoastloB  ariaing  anbaequantly  oonoenlag  the  booodaiy 
of  the  8MM  tMMl  of  Ind.     Wood  r.  M^oHet,  »l. 

B7-LAW& 
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See  AuDnk 

OOliTiATBRAL  SBOUBITT. 

Caxoto  ov  OoujknoitAL  BwujuiT  voB  Pathdit  qv  Dm  Ahuumi  llv 
iMmoATiDir  THAT  GisDiTOB  IB  TO  LooK  TO  It  ovlt  AT  priiiiirily  te 
tli6  paymeat  of  Um  debt.  TIm  debtor's  obligatJoo  to  reepond  in  hie  per> 
ion  and  |Mru|Mtfly  li  tho  lame  m  if  no  eeenritj  had  been  gifett.  Mogmm 
▼•  VToH;  710. 

OOLOB  OF  TETLB. 

1.  OoLOB  ov  TiTLB  h  Pwuihd  to  mayu  wok  AoQunsD  nr  Qood  Fim^ 
tQl  it  is  eiiown  to  ha?a  been  aoqviied  otiMrwiea.  JMhgg  t.  Smtoti^ 
S27. 

I.  GooB  Farh,  RiQimaD  bt  BTAronv  nr  OBBATimr  ctB  Amuiamup  ov 
OoLOB  ov  TiTLB»  is  a  freedom  from  a  deeign  to  defrand  tiie  pencil  bBr» 
faig  tha  better  title.    M. 

IL  KirowLiDQB  OF  Adtbbbb  Claim  to  ob  Lddt  vpov  FBoriBTf  does 
of  itMlfy  indioate  bad  bith  in  a  parahaeer»  and  ia  not  eiridaDoa  of  i^ 
leee  aooompanied  by  eomo  improper  meana  to  defeat  00011  elaim  or 
Id. 

4,  iBSTBinaDiT  Indioatdto  IsTEHTuat  TO  Pam  iBOii  On  Pabst  to  a 
OTHER  TiTLa  TO  liAirDoof  wliibh a  deeoripttoa  k  gjiw^  ghrea  ooler 
title  to  the  Unda  deeoribed.    M. 

••  CoLOB  or  Titlb»  What  n.  — One  who  goea  upon  a  tnet  of  land 

there  ia  no  adreree  poeieerion,  a  portion  of  wbkHk  ia  nwinolneeit,  and 
^1^<i«*M  fihe  whole  nnder  a  deed  deeoribing  tiM  entire  trao^  holds 
oolorof  title,  andwiUprerailyinanactiontoreoovertiialH^Mi 
one  who  enters  snbseqnentiy  npon  the  nninoloeed  pork  of  tlio 
flidbT.  CUemoaplOS. 

See  AiyvBBn  PosBBBOOir,  2;  MdnvAoai^  6L 

COMMON  CAKBIEBS. 

L  lAABfurm  or  Common  Cabbibbb  and  Fobwabbbbs^  iadipsBdsot  of  a«j 
ezpreas  stipulation  in  the  oontraot^  are  entirely  difierank  Macftt  t« 
WM,  Fargo,  df  Ob.,  211. 

I.  Common  Cabbibb  is  Insubbb  ov  PBorBBrr  Intbubibd  to  Him  agjriBSt 
all  events  except  the  act  of  Qod  or  pablio  onrnnina     Id* 

li  Common  Cabbibbs  abb  Held  bt  Law  to  Pboulzab  BaffomnBiLDT,  ad- 
mitting no  exoose  for  the  loes  of  good%  ezoept  an  aot  of  God»  or  of  a 
pnblio  enemy,  which  ooold  not  haro  boon  BfertedL  Bkmd  t.  Adam$  Jb- 
pre$9  0(Kt  623. 

4.  MOBQAN  AND  HIB  BtOTD  OV  CONVBDBBATBB  OUWl'IgUTBIV  OT  MaT^  IW^ 

Pitblio  Enbmibs,  in  the  teohnioal  senses  and  tfao  defendant  waa  m^ 
liable  for  a  package  of  money  taken  by  tham  from  a  railroad  trsin.    M. 


Indbz.  809 


I,  ItewiBDiM  jmm  vat  ImoBnfl.— Thdr  IkbOity  k  Vkm  that  ol 
bowemea  aod  eonuiioii  agenti^  aad  b  govwiMd  by  tlie  g 
oiUd  to  other  bailoee  for  biro  nofe  ml^oot  to  oxtraordinuy  1**VnttiiWb 
Thej  an  rMponabla  lor  all  injnxiea  to  property,  while  in  their  charge^ 
reeolting  from  negligenoe^  or  misfeanuioe  of  themselTei^  their  agents  or 
employeea.    Hooper  ▼.  WeBo,  Fargo,  A  Ch.,  211. 

iL  BflKnuonoini  upon  Ooxmoh-law  LzAKurr  ov  CtomcoH  Oabbub,  for  good» 
intmated  to  him  for  tranaportatioii,  are  to  be  oonatmed  most  stroiigly 
against  the  oommoii  oaniert  eepeoially  where  they  have  beea  inserted  m 
m  reoeipt  drawn  up  by  himself  for  his  own  benefit  and  signed  by  hi]» 
alone.    Id. 

V,  SxaiFTioiiB  TO  Gabbub's  Ooimoii-LAw  LiABELmr  ABM  Too  Stbidxlt  Ih- 
nsBFBiTXi^  and  it  Is  the  oazrier's  dnty  to  bring  his  ease  striotly  withii^ 
them.    Id, 

IL  Sepbus  Comfant's  Riouft,  Constbugtioh  of.  — The  reoeipt  of  an  ex- 
press company  for  goods  intmsted  to  it  for  transportation  for  hire^  and 
which  lesUicts  the  liability  of  the  company,  will  not  be  ooostraed  as  ex- 
empting the  company  from  liability  for  loss  occasioned  by  negligence  m 
the  agenoiea  it  employs,  unless  the  intention  to  thus  exonerate  the  com- 
pany is  expreesed  in  the  instrument  in  plain  and  unequivocal  terms.    Id» 

H  IteWABDKBS  ASa   LlABLB   TOK   NbOLIQXNOB   OV  MaNAGKBS  OF  VaBIOII» 

PuBUO  CknTTXTARGBS,  such  as  stages,  steam-tugs,  lighters,  and  ooeea 
steamers  employed  by  them  for  delivering  goods.  Such  managers  are 
the  agents  and  employeee  of  the  forwarders;  and  an  express  company 
making  itself  liable  <nily  "as  forwarders'*  is  subject  to  the  same  lat^ 
bility.  Id, 
Ml  ISwwEor  OF  BiBXBioizvB  Glaubs  in  Expbxss  Comfant's  BacxiFr,  signed 
l^  it  slone  and  given  to  the  shipper,  stating  that  the  company  is  "noi 
to  be  responsible  except  as  forwarder,"  where  it  undertakes  to  transport 
bullion  for  hire,  from  one  place  to  another,  "and  deliver  to  address,"  la 
not  to  exempt  it  from  liability  for  loss  occasioned  by  the  carelessness  or 
nsgUgence  of  the  employees  on  a  steamboat  owned  and  controlled  1^ 
e^^er  parties  than  the  compeay,  but  ordinarily  used  by  it,  as  a  means  of 
eoQveyaiioe^  in  its  business  as  carrier.  The  managers  and  employeee 
of  the  boat  are  in  such  a  case  the  agents  of  the  express  company.    Id, 

11.  HlBS  PUBOBAaB  OF  RaILBOAO  TnJKBT  DOBS   NOT  MaJKB  PaSSBNGXB  09 

Butbb;  but  if  he  is  passing  from  the  office  or  place  of  bnsineBS  where 
the  purchase  was  made  to  the  train,  to  take  his  seat  in  the  cars,  on  the 
premises  belonging  to  the  company,  connected  with  the  railroad,  and 
under  the  direction  of  the  company's  agent,  and  given  to  him  as  a  pas- 
senger with  whom  the  company  have  made  the  contraot  for  oonveyanoe^ 
which  the  purchase  of  the  ticket  creates,  he  is  to  be  considered  as  a  pae- 
senger,  and  entitled  to  the  rights  ol  a  passenger  while  so  passing.  War^ 
rmr.  FUdiburg  R,  R,  Ob.,  700. 

IS.  PirBaHASBBS  OF  TlOKBTS  ABB  BOUND  TO  COMFLT  WITH  AUi  EbABONABLB 

Rdlbs  an]>  Obdbbb  of  RAn«BOAD  CoMFANT  or  their  agents,  as  muoh 
when  going  to  the  cars  from  the  station-honse^  or  from  the  cars  to  a  plaoe 
of  safety  beyond  the  railroad  track,  as  they  are  when  actually  on  board 
the  train,  and  while  the  transit  continues.  Id, 
UL  Gabs  Imfosbd  upon  CABBiBBa  of  Pabsbnobbb  fob  Hibb.  —A  railway 
eonq^y  is  bound  to  use  the  utmost  care  and  diUgenoe  in  providing  for 
passengoiu  a  safe  and  coaveniant  way  and  manner  of  aocess  to  its  traia% 
and  Ift  pieifentiDg  the  intsfpoiltiai  of  any  obstede  or  ebstraetioa  whkk 
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W€ttld  nnwwucniihly  impede  thttn  or  «p<w  tJiem  to  haim  wtiib 
log  totiJwtlietr  aeati  m  the  mn,  in  order  to  prevent  liioMi^juiM 
tanifta  otre  and  f oraight  oea  gnard  egMiiei    /dL 

flee  HaouamiCBs   Pubuo  Pouior;  RiiTJMiiiMH 

OOMMQN& 
See  FiHUJUir. 

CONFLICT  OF  LAWS. 

Mmk  Loci  OoarBAonni  at  Tm  Cohtract  wis  Mabi  DRnumnB  Wi 
CoKTBAOT  WAS,  and  the  lex  fori  at  the  time  the  enf aroement  ia  aoog^ 
preaoribee  the  remedy.  ThnB»  after  execution  and  levy  in  an  action  m 
KanifiT,  on  a  note  made  in  MiaBOori,  a  sale  for  leaa  than  two  tfairda  of  the 
appraiaed  value  of  the  property  ia  void,  if  by  the  law  of  Kanaae  it  ia  oo 
provided,  though  by  the  law  of  Miaaouri  it  ib  not  ao  provided.  ET^mWm 
▼.  8kumder/er,  693. 

CONSTITUTIONAL  LAW. 

L  CoinEMPOKAXBOufl  CoNSTBircnoN  ow  ConyriTUTiOK,  of  long  dontta^ 
eontinnaUy  praotioed,  under  and  through  which  many  righta  have 
aoquired*  ought  not  to  be  ahaken  but  upon  the  ground  of  manifeat 
and  cogent  neoeaaity.    Harrison  v.  SkU^  658. 

flL  GoTMRHOR  ov  Statr  Bxarh  Samb  Rklatiok  to  Statr  that  the  Preoidnt 
doea  to  the  United  Statea»  and  in  the  diachaige  of  hia  politioal  dntieo  ii 
entitled  to  the  aame  immnnitiea,  privilegea,  and  ezemptiona.  iflTei  ▼• 
Btodfordy  643. 

flb  JiTDioiART  HAVB  No  CoHTROL  OR  Revisort  Powkr  ovor  ^eations  wliiA 
it  ia  the  duty  and  within  the  power  of  the  governor  of  tiie  elate  t»  4^ 
eide^  and  frcnn  which  there  ia  no  appeal.    A2. 

See  Marriaqb  and  DrvoRCR,  1-3;  STATinaL 

OONTINUANCB. 
See  Plbadivo  anp  Praotio^  2-S. 

CONTRACTS. 

L  OlfiE  QV  Reward  by  Pubuo  ADVBRnsBiffKHT  ia  to  be  rafarded  ••  a 
eonditional  promise.  Whoever  would  entitie  himaelf  to  the  reward  mail 
prove  that  he  haa  performed  aubatantially  the  aervioe  propoeed  in  tiie 
advertiaement»  though  it  need  not  be  performed  literally.  J^ene  v.  XV*** 
747. 

%  Orb  Who  Oivbs  to  Owrbrb  or  Stolrr  Profbbtt,  Who  bavr  Of^ 
VBRBD  Reward  for  ita  recovery  and  the  deteotion  of  the  thie^  inlormi^ 
tion  by  which,  with  reaaonable  diligence  on  their  part^  th^  are  fiwMfil 
to  recover  the  property  and  detect  the  thiel^  ia  entitled  to  the  reward 
although  he  doea  nothing  further  to  aid  in  the  recovery  of  the  properljf 
and  the  conviction  of  the  thiel    /<i. 

1.  AORBBMEKT  BT    MbMBERS  OF    ASSOCIATION    IS    IlLBQAL    AND  VoXIIb    the 

terma  of  which  arci  that  no  one  should  carry  freight  for  leaa  than  tlM 
rate  fixed  l^  the  aaaooiation,  without  regard  to  the  qneation  wfaettMT 
tiie  rate  was  leaaonable  or  not    Saeyrt  v.  louinaZfe  .gewaii.  Amin^  6UL 

%m  Omaum  or  Lawb{  CoRraRATioRa»  6;  Pubuo  Pouori  ABism  m 

hAOBBi  SiEamn  ov  LDmAanomi^  5^  %» 
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COM  VVHSLOS. 

Baum  wmoM  Osm  Who  bad  Ko  Biosr  to  Ssll  Hm;  and  sabt^ 
qoMtly  niitniihig  dominion  ofer  him  by  letting  him  to  SDoUMr  ponoi^ 
amoont  to  m  oonTmUmy  oltfaooi^  the  bnysr  bdierod  his  tttlo  to  the  hotio 
to  bo  pvfeot)  and  no  demand  by  the  owner  is  neoemary  beCore 
in  aotkm  lor  tho  oonTeraion.    QUman  t.  Newkm^  748L 


oobforahons. 

]•  OnnuMkL  Law  oovonnHo  Pbukws  scat  LfouriNi  Abxdioial  as  wdl  as 
natoial  poraona,  and  oTory  oorpontion  ia  a  legal  peraon.    OU^  ^  Xeirfi 
«0l0T.  GomfHoiMoeaiti^  024. 

%,  PUTATB  COBIOBATIOll,  UKS  BAHK  OB  Rin.BOAD  CSOMFAVT,  1%  DT  I^MSH- 

jnoAL  8bii8%  Fsbsokal;  bat  a  mnnieipal  eorporatioii,  like  a  atata,  ooontyt 
or  dty,  while  nominally  a  penon»  ia  Tirtoally  a  politioal  power.    Id, 

%t  OraroRATioVy  PuBLio  OB  Pbiyatb,  poBieBBiB  and  can  exerdae  no  powen 
than  thcae  apedflcally  conferred  by  the  aot  cfoating  it^  cr  aooh  aa  are  inp 
aidental  cr  neoaaaary  to  carry  into  effoot  tho  poipoaea  f cr  which  it  waa 
araated.    Oaldweav.  €Ht^qfAU(m,282. 

4  Powbb  or  OoBvoBATioN  TO  Makb  By-laws  is  Ldotbd  bt  Natobb  ov 
OoBroBAnoir,  and  the  laws  of  the  ooontry.  It  can  make  no  rale  oon* 
Iraiy  to  law,  good  mcrala^  or  pnbUo  policy,    ififayns  t.  LondmUU  Bmttk 

H  llAiOBiTr  or  Babb  Quobum  or  Boabd  or  Dibboxobs  mat  Bihd  Gobpoba- 
noB.    BmU  v.  BudOiigkam,  616. 

C  DlBBOtOBS  ICAT  MaKB  VaLID  SaLB  of  BbAL  EBTATB  or  COBPOBATIOB  nn« 

der  a  general  power  to  make  oontraota.    Id, 
7.  Iv  AtmoK  AOAXBBT  CoBFOBATlOB  lOB  Damaobs  Buitliino  ibom  US  Kbo- 
UOBBT  AfJif  oridenoe  tending  to  ahow  that  the  peraona  who  oommittad 
the  wrong  were  not  the  agents  or  employeea  of  the  corporation  ia  ralo- 
Tant  and  materiaL    Ohh  S  Mi$8.  R.  B.  Co.  ▼.  Davis,  477. 

flL  MmnOEPAL   COBFOBATION    OANKOT,    WITHOUT  SpIOIAL    AuTHOBITT,    SuB- 

SQUBB  lOB  Stock  nr  Bailboad  Gobpobation,  and  iasae  bonds  in  pay- 
ment thereof;  bnt  each  anthority  may  be  conferred  by  atatnte  n^enerar 
it  ia  expedient;  and  when  so  giyen  in  any  caae,  it  most  be  ezecated  as 
preaoribed  in  the  grants  if  executed  at  all;  and  thetermaof  the  grant  can- 
not be  legally  departed  from  or  exceeded.    City  qf  Aurora  v.  WeH,  413. 

il  Fbbsobb  Dsaldto  with  Bonbb  IflsuBD  by  Municipal  Oobpobatiok  or 
AiD^  OP  RAiTiBftATs  which  bear  on  their  face  a  reference  to  the  anthority 
nnder  idiioh  they  are  iaBned,  are  bound  to  take  notice  of  the  extent  of 
the  powers  of  the  agent  who  iasned  them.    Id, 

iOl  Lbtt  bt  Oouvbbl  op  Municipal  Oobpobatiok  op  Tax  pob  Patmbnt 
OP  Just  Dbbt%  at  a  r»te  not  exoeeding  the  maximum  limit  of  ita  power 
of  tayation,  ia  not  diaoretionary,  bo  that  they  may  refnae  to  levy  anch 
tax  lor  the  payment  of  a  Judgment  duly  rendered,  upon  which  exeontica 
has  been  isened  and  returned  nulla  bona,  bnt  ia  a  duty,  the  diacharge  of 
which  may  be  enforoed  by  mandamua.    Coy  v.  Ciiy  ConneU  ^Ljfom,  630. 

IL  Gbbditob  op  MuBuapAL  Cobpobation  Aoquibis  Pbiobitt  ovbb  Sm- 
PliB  OoBTBAOr  GBBDiTOBfl^  by  demanding  payment,  and  upon  refnaal 
tiiareo^  instituting  proceedinga  by  maniagMu  to  compel  the  levy  of  a  tax 
for  the  payment  of  hia  debt;  and  tax«  thus  amwwBnd  ahould  be  aet  aaida 
aa  a  apeoial  fund  for  the  payment  of  such  debt.    Id, 

Ml  Jm  SntOLB  Lbvt  ov  Tax  to  Pat  opp  Judombbt  will  not  raise  a  anlB- 
siant  fnad  theralor,  by  reason  of  the  limitation  on  the  power  of  the  ci^ 
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ooanofl  to  tuc  beyond  a  eertein  late^  it  it  eamprtmt  lor  a  oonrl^ 
dmm§f  to  order  that  additioiMl  leiviet  bo  modo  from  jmr  to 
Iho  ontno  indebtednoes  is  diiduttgod.    IdL 

in  OMtam  or  Oovbt  that  MmncirAL  Oobvqeatkiv  ibodio  Iatt  Tax 
ai  oartein  »to  not  oxoeoding  tho  limit  of  its  power  ol  taiation  to  paj  off 
a  Jndgmont^  witiioat  hanng  bofbre  it  data  of  tfao  tazaUo  |iropariy  of  lb* 
oorpontion,  if  emmeoiis  in  fixing  a  rato  which  woold  prodnco  a  Wigor 
aom  than  wonld  be  neceasary  to  disohazgo  tho  dobt^  would  bo  mero^ 
ORor  without  pro jvdioe  to  tho  oogpoiatian,  and  a  l&wj  of  a  Ioh  rata  and 
■atirfaotion  of  tho  Judgmont  woold  bo  a  oofaituitial  ooaopliaiioa  wtth  tb» 
nondoMUSm    /dL 

14  fimrui  Ck>KTRAOT  Dsbt  oAinroT  as  Madb  Basib  ov  AnucAsnni  Biaa 
Mavsamub  to  oompol  tho  lovy  of  a  tax  by  a  mnnk^^  ootporatioB  lor 
Hi  paymoat  while  it  retaim  ito  form  as  a  simplo  dobt^  unlaw  it  waa  oon- 
traotod  under  a  law  or  Tote  anthoriiing  aoofa  proooeding  to  anioroo  ila 
paymouL    ItL 

liL  It  a  Durr  or  Authojriiibb  or  Musioepal  OntroRATioH  to  Imwt  ah^ 
Ooi£aor  Tax  within  tho  limit  of  tho  power  to  lory  taxoe,  eofllotent  lor 
tho  payment  of  a  debt  whidh  has  been  rednood  to  Jndgmeat^  and  wliiok 
oan  be  paid  in  no  other  way«  and  each  tax  ehoold  bo  aet  apart  and  applied 
to  sDoh  pnipoee  only.    Id, 

16L  GxTT  AvTHOBims  hat  Adopt  Such  BaovLATiOHS  in  regard  to  market 
within  ite  limite  aa  have  rof erenoe  to  the  pioeenaUim  ol  peaoe  and  good 
order  and  the  heelth  of  the  city.  They  ehonld  be  of  a  police  and  oeai- 
tary  character,  and  an  attempt  by  color  of  regolation  to  leotreia  trado 
is  an  abnae  of  power.    Caldwell  y,  CU^  qf  Alton,  2SaL 

Hi  Whkrs  Limits  or  Mabkkt  abb  Spbgiallt  DBmrBD  in  aa 

and  embraoe  bat  a  portion  ol  a  city,  the  regnlations  prescribed  f cr  it 
only  operate  within  those  limits.    They  cannot  under  this  power  bo 
Bude  to  extend  thronghoat  the  city.    Id. 

IA>  Whbbb  Mabkxt  is  Bstabushbd  bt  Obdinancb  and  its  limiti  delhiei^ 
the  power  of  the  city  oooncil  to  prescribe  regnlations  for  its  oparatiaa 
within  those  limits  is  plenary.  But  under  such  power  tho  regniatiflaa 
oaiinot  be  made  to  embrace  the  whcde  city.    Id. 

Ul  Powbb  to  RBflrrBAnr  Hawkbbs  and  Pbdblbbs  from  uaing  tiie  sttaaU  el 
a  titj  for  puxpoaea  of  traffic  haa  nothing  to  do  with  tho  power  to  regu- 
late a  market  occupying  but  a  email  portion  of  auch  city.  Hie 
may  bo  regulated  under  the  power  to  preront  nuiaanoeo.    Id, 

f/k  Onr  ounroT  bt  Obdinaiicb,  uitdbb  Pbbtbxt  of  regulating  a 

restrain  a  regular  merchant  from  eelling  hie  gooda  or  carrying  on  bli 
lawful  trade  in  the  city  during  a  portion  of  each  day,  ontaide  tfao 
limite;  euch  a  regulation  wonld  be  in  restraint  of  trade^ 
nnjuet^  and  void.    Id. 

ML  Oar  mat  bt  Obdinakcb,  when  given  power  by  its  charlw, 
keeping  on  hand  for  eale  decaying  v^etablee.    Id, 

See  HiOHWATS;  RAniBOAPfc 

GOSTS. 
8eo  Bxboutobb  akd  ADmBBmuTOB^  & 

COURTS. 
See  JuDOMBBTS^  16-22;  RBoaBWi 
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OOVEKAIIIS. 
8mBiid%  S-18;  RuuuTiOMi^  10;  TsOMR  iSPTl 


CRIMINAL  LAW. 

!•  SKPLom  ov  MnoAWPLB  Hoosb  n  not  QoiLnr  ov 

where^  haTiag  ehafge  of  fho  numey  of  the  coamm^  and  being  aboat  to 
kftTo  tbdr  employment^  takes  money  of  the  finn  bi  Ids  huds  equal  te 
tiie  amoont  dne  him  as  the  balanoe  of  hia  aalazy,  intboat  the  knowledge 
and  against  the  wish  of  his  employen^  and  chaigea  the  same  to  himself 
en  their  books.    Bon  ▼.  Ifmig,  37S. 

fL  HoMiosDE,  TO  mi  JvmwiABLM,  most  be  in  necessary  self -def ense^  or  in  de* 
fense  of  habitation,  person,  or  property,  against  one  who  manifestly  in- 
tsods  or  endsttvor%  by  TU^enoe  or  snzprias^  to  eoounit  a  felony,  or  who 
manifestly  intends  and  endeavors^  in  a  violent^  xiotoos,  or  tamultnoos 
manner^  to  enter  the  habitation  of  another  for  the  porpoae  of  assaulting 
er  oCbiing  personal  videnoe  to  any  person  dwelling  or  being  therein. 
Peqpfe  ▼.  BakhOder,  231. 

IL  Baxb  Fkab  or  Orrmans  Which  will  Juamrr  HoMicipn  is  not  enoagh 
to  justify  a  killing.  It  most  appear  that  the  cireomstanoes  were  snffi- 
eient  to  excite  the  fears  of  a  reasonable  person,  and  that  the  party  kill- 
ing really  acted  under  the  influence  of  those  f caz%  and  not  in  a  sj^t  of 
rerenge.    /». 

4,  Iv  Om  PiBaoN  Kill  Anothxb  in  SKur-DxnNn^  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  that  in  order  to  sare  his  own  lile^ 
er  to  prerent  his  receiving  great  bodily  barm,  the  killing  of  the  other 
was  absdutely  necessary,  and  that  the  person  killed  was  the  assailant; 
er  that  the  slayer  had  really  and  in  good  faith  endeavored  to  decline  any 
ftvther  stmgi^e  before  the  mortal  blow  was  given.    Id, 

§k  JmrmxABLB  HoiaoiDn.  —  Where  several  persons  are  on  an  island,  a  part 
el  tiie  public  domain,  engaged  in  gathering  the  eggs  of  wild  birds  de- 
posited there,  and  others  attempt  to  land  there  to  engage  in  the  same 
pnnniti  and  their  attempt  to  land  is  forcibly  resisted  by  the  party  Ant 
en  the  island,  the  party  seeking  to  land  are  justified  in  using  the 
nry  force  to  effect  their  object;  and  if  one  of  the  shore  party  is 
in  doing  this,  l^  the  par^  attempting  to  land,  it  will  be  justifiable  liomi* 
eide.    Id, 

6L  Sahb— Effior  or  Kilung  Pabtt  Bxabino  Abms. — Where  several 
persons  are  on  an  island,  a^part  of  the  public  domain,  engaged  in  gath- 
ering the  eggs  of  wild  birds  deposited  there,  and  other  persons  attempt 
to  land  there  to  engage  in  the  same  pursuit,  the  fact  that  the  party  at- 
tempting to  land  are  armed  with  guns  does  not  affect  their  right  to  land; 
and  if  they  are  attacked  by  those  on  shore  with  deadly  weapons  and 
mnrderous  intent^  and  their  lives  placed  in  danger,  they  are  not  obliged 
to  retreat^  but  may  stand  their  ground,  and  if  need  be  kill  their  assail- 
ants.   Id, 

y.  On  Trial  iob  Miwdeb,  Rejichon  or  Evidingb  Offibid  mt  Ddhnb- 
INT  of  the  comparative  strength  of  the  deceased,  is  not  error  justifying 
reversal,  where  it  is  admitted  by  the  prosecution  in  open  coort  that  the 
deeeaeed  was  a  m»eli  stronger  man  than  the  defendant.  Wi»e  v.  AM 
^  Kamoi,  5d5. 

iL  On  Trial  vor  Murdib,  OoMPARAxnni  Strrnoih  or  Digbased  and 
DosNSANT  is  better  proved  by  faets  in  detail  of  what  oooured  at  tha 
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liiMof  llMliMBloida^M  Hm  gnspK  Mofl%  and  Htm  Bk^ttMA  Vf 

cfinkn  «l  «Im  iriteM.    M 

il  Ox  TmiAL  vc»  HuBinR,  Bvufiaqi  or  OBABionft  asd  Hasbi  ov 
cousiis  Mtbat  ha  was  wtO  known  by  dafoidaBt  and  otiiante  be 
rebome  and  nTago^  ii  inadmunUe,  nxdeaa  at  leaat  tlia  dronmiiaiMMa  «f 
the  oaaa  niie  a  donbt  as  to  wbothar  tfao  defendant  acted  in  aelf-diifwina, 
and  then  it  may  be  sometimea  adndtted  to  ahow  that  the  defendant  wn» 
Justified  in  believing  himself  in  danger.    M 

IQL  PiBSOir  wiB  HOT  JuRmxD  nr  OoimDnairQ  Hnnwriy  nr  Dahob  ao  an 
to  aatfaoriae  him  to  kill  his  aawilint^  where  it  appeals  that  the 
were  mght  or  nine  peoes  apert  at  the  time  of  the  iatal  ahoolin^  tiba 
ner  with  a  loaded  doable-barrel  ahot-gon,  and  deeeased  with  »  knifef 
and  thai  deoeaaed  had  stopped  before  defendant  ahot  him.    Id, 

IL  PiEjUBT  MAT  BB  GoMmrnD  nr  Swsabiho  Vauoilt  to  OouuaiaMU 
JamfM  BBiORB  OouKT.  It  ia  not  wasentitl  that  the  fact  swem  to  abooU 
be  mnterial  to  the  main  issue  in  the  case.    8iaU  ▼.  Shtpe^  486. 

UL  iMrnxmaxn  uitdbb  MABTLairD  06Dn  nnist  show  on  its  €aoe  aO  &ofee 
neoeasagy  to  constitate  the  offimse  bharged.  In  tkua  partionlar,  it  mnet 
be  explicit  and  certain,  and  leaTe  nothing  to  inference.  A  jndgment 
orenrnling  a  demurer  to  an  indiotment  def eottTO  in  thia  partionlar,  will 
be  reyersed.    PMpp§  t.  SttUe^  654. 

UL  In  OBnoNAL  Gae^  Coubt  PBorsBLT  RsyuaiD  to  Chabob  Jijb¥  the* 
''defendant  is  entitled  to  the  benefit  of  every  reasonable  donbt  npon 
•▼ery  material  fact  inyolTod  in  the  case,"  and  properly  instraetsd  the 
Jury  instead,  that  "the  defendant  is  entitled  to  the  benefit  el  every  raa> 
Bonable  doubt  of  hia  gnflt^  remaining  in  the  minds  of  the  jnxy,  after  ean- 
Tsssing  the  whole  of  the  testimony  in  the  case.**  Wm  t.  State  qfKattma^ 
095. 

14  iNDicnaivT  Suhioibntlt  Showb  that  It  was  Fouhb  bt  Gbakd  Junr 
of  Chase  Coonty,  in  which  coort  was  held,  nnder  a  statute  requixing  the 
indictment  to  ahow  that  it  was  f oond  by  the  grand  jury  of  the  county  ift 
which  the  court  ia  held,  where  it  reads:  "  State  of  ffsnsaa,  Chase  County, 
fli..'  In  the  district  court  of  the  fifth  judicial  district  sitting  in  Chase 
County,  April  term,  A.  D.  1863.  The  jurors  of  the  grand  jury  of  the 
state  of  KansaSi  duly  drawn,  impaneled,  charged,  and  sworn  to  inquire 
of  oftnses  committed  within  the  body  of  the  county  of  Chase^  and  within 
the  county  el  Marion  attached  to  said  county  of  Chase,  for  judicial  pur* 
poses,"  etc.    Id, 

lib  Fblovibb  abb  O1TBR8B8  A0AIN8T  Stat^  and  proeecuted  and  puniahed 
by  and  in  the  name  of  the  state,  by  a  grand  jury  oripmiaed  in  each 
county,  porsnant  to  state  laws  to  inquire  in  its  behali^  as  to  infraotione 
of  its  laws  in  each  connty.    Id, 

ML  Whbbb  ni  Indiotmbx^  Ofb  Dbsobiftioh  of  Wovndb  n  DsfBann^ 
but  the  indictment  still  contains  a  certain  and  ezplioit  desuiiptiun  el  the 
wound  that  caused  death,  the  defective  deaoription  may  be 
■vplusage  or  disregarded,  under  the  Kanaas  statate.    M 

See  EviDBHOi^  I. 

CUSTOMa 
fieelfiNBS  AKD  MDnB%4|ft, 

DAMAGEa 

1*  Law  IiiiBBS  Damagb  ibom  Etbbt  LnrBDroBicBffT 
V.  KU)be.9SS, 


Index.  ^Ift 

iL  Ite  IiTimnr  cv  Vm»Mmw  Bnor^  oMiiiDal  daaag«  mj  be  f«u«fwed( 
tat  nbh  noowtry  !•  no  bw  to  a  rait  lor  oetoal  damagii  raboeqiwntly 
■nohihiod,  wliofo  th^  did  not  tiJu  plaoe  bof on  tho  oommeiuwiiMnt  of 
ttefomiflrmit    Id. 

fL  Baatmurrm  Bum  mat  vm  Bbouoht  worn  Aotual  DiKiaii^  from  timo  t» 
tfano^  M  tbo  dunoges  are  rattaisod,  and  in  oocb  rait  the  party  may  ra- 
oorer  mch  damages  as  he  has  rattained  prior  to  its  oommenoemont^  noi 
bomd  by  a  preriooa  reoo<rery.    Id, 

4$  Tbboiov  mbould  vov  n  Dotubud  ok  Qaoom^  or  '^ttm ■  Dam- 

in  oewi  of  torl^  uiIom  it  be  probaUe,  from  the  amount  of  tka- 
iBseenedy  that  the  Jury  hae  acted  nnder  the  inflnftioe  of  pnj» 
diee  or  pasiion.    Rou  SOxr,  Inm$,  87SL 

tk  AftLBOATiON  or  Spmul  Damaoib  ae  matler  of  aggraratioQ  is  a  mbetaa* 
tbre  allegation  of  laol^  and  not  an  inf erenoe  ot  law,  mralting  from  fMt» 
wtooedently  stated.    McOoima  ▼.  KibU,  28S. 

6L  UMLAXATiojr  nr  Cifli  iob  Nominal  Damao v  for  infiringement  of  a. 
lights  and  for  aetnal  damages  subsequently  sustained,  alleged  as  matter 
•f  aggrsTatian,  need  not  allege  when  the  damages  were  sustained,  and 
thereunder  plaintiff  may  prore  and  reeorer  any  damages  rafBoJently  ds- 
nribed,  which  he  has  sustained  prior  to  eommenoement  ol  soiti  Bat » 
reeufery  by  him  is  a  bar  to  a  recoveiy  in  a  subsequent  suit  of  any  dam- 
l^ges  sustained  prior  to  the  oommenoement  of  the  former  one.    Id, 

%  Iv  AjOTIOh  lOB  OBiom AL  Wboho,  not  in  itself  actionable,  but  alleged 
with  continuing  injury,  and  a  prayer  for  speoial  and  subsequent  damage^ 
the  plea  of  the  sti^te  of  limitations  is  not  good  in  her,  for  the 
that  the  action  is  not  for  the  wrongful  aot|  but  sdlsly  for  the 
qoenoes  of  it    Id, 

H  Whkbb  ORionrAL  Aor  is  or  Itsilv  AcmnrABLi,  and  an  action  Is  brought 
solely  for  the  wrongful  act^  the  statute  of  limitations  is  a  good  plea  in 
bar,  and  a  complete  answer  to  the  complaint.    Id, 

H  ]jr  Acnoif  ion  Original  Wbonoful  Act,  and  for  rabeequent  damages 
alleged  as  matter  of  aggravation,  the  plea  of  the  statute  of  limitationa' 
is  good  in  bar,  and  a  complete  answer  to  the  original  wrongful  act,  aa 
defendant  is  not  required,  in  the  first  instance,  to  answer  the  matter  la 
aggravation.  In  such  case,  if  plaintiff  desires  to  take  advantage  of  such 
matter,  he  must  new  assign  for  it,  and  a  replication  that  the  causes  of' 
notion  accrued  within  such  statutory  period  is  not  a  new  assignment^ 
bat  after  issue  joined  thereon  should  be  treated  as  such.    Id, 

IflL  Won  Injubt  to  PnonBTT,  committed  while  a  tenant  has  a  leasehold 
Interest  therein,  he  may  maintain  an  action  for  such  portion  of  the  dam- 
ages as  he  has  sustained,  and  the  owner  may  maintain  his  action  for  suol^ 
portion  of  them  as  he  sustained  as  owner  of  the  reversion.  Bnt  the  ten- 
ant  cannot  recover  for  an  injury  committed  before  he  leased  the  prem* 
fees.    Id. 

IL  In  AonoN  bt  Ownxr  iob  Damagis  Sustainbd  while  properly  wb» 
Isasnd  to  another  party,  he  is  not  entitled  to  recover,  if  it  appears  that: 
tiie  injury  was  committed  before  the  property  waa  leased,  and  while  h» 
was  owner  in  fee.    Id, 

Sw  EuKmoNa;  Fobodlb  Bntbt  ani>  Dbtainbb;  Hiohwatb,  12;  Nbol^ 
oiNoi^  4-7;  Flbadino  amb  PBAand,  15;  SHzrriNo. 

DEEDa 

L  Whxbb  Dbed  Complrb  in  Fobm  with  Ezobption  of  Kamb  ov  Obantbs 
B  SiONKD  and  sealed,  the  subsequent  insertion  of  the  name  of  a  grantes^ 
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and  the  ehaage  of  »  qtialifM  ooronani  into  aa  alMohte  ciie  liy  Ite  fwal 
Mitliority  of  tiie  gnntor,  but  in  Ua  abaenoe^  will  render  tfaa  deed  invalid 
aa  to  him,  and  no  action  will  lie  against  him  npon  any  eonanaata  in  1^ 
and  it  is  immaterial  that  the  alterationa  are  made  by  a  co-grantor,  and 
that  a  deacription  of  the  ooonpation  of  the  contemplated  grantee  had 
ioaerted  in  the  deed  when  it  was  ligned  and  sealed.  Barford  t. 
7M. 

%  Wbiu  Tkbmb  of  Dixd  abs  FtADr  and  Uhambiouou^  coort  ahoold 
limit  its  inquiry  to  what  the  words  of  the  deed  CTpress,  without  regaid 
to  any  intention  independent  of  the  words.    DomUme  r,  MeNvUff^  78w 

H  Sboitals  in  Rmkht  Died  as  Evxdenob  whbbb  Both  Pabxhb  abb 
DsAD.  — Although  both  grantor  and  grantee  in  recent  deed  are  dead.  Ha 
redtali  as  to  ownership  and  boundaries  of  land  adjoining  that  whioh  la 
eonTeyed  therein  are  not  admissible  in  evidence  against  one  who  haa  anl^ 
sequently  become  the  owner  of  the  granted  premises,  and  who  daima  n 
fi|^t  of  way  over  the  adjoining  land,  as  appurtenant  to  other  land  hsld 
by  him  under  a  prior  deed  from  the  same  grantor.  PeUmgSU  t.  Airfare 
•71. 

4h  Saorr AL  or  Conbibxration  not  OoNOLUsiys.  —  Becital  of  paymsnt  of  vali- 
nable  consideration  in  a  deed  to  plaintiff  who  chums  as  innocent  par* 
diaser  without  notice  of  a  prior  deed  to  defendant^  does  not  prove  sneh 
consideration  as  between  plaintiff  and  defendant.  Such  redtals  ava  not 
•ridenoe  against  strangers,  nor  against  one  olaiming  under  the  party  exa- 
eating  the  reciting  deed  by  title  prior  thereto^  or  adTcrsely  to  him,  bat 
only  against  those  claiming  under  him  by  title  subsequent^  QaUamd  t. 
Jaebmcui,  172. 

•.  AiTEB  Gbantok  has  ohoi  Pabtxd  with  All  his  Inmnr  nr  Lahd  to 
One,  bt  Dnn,  he  can  make  no  admission  by  deed  or  otberwiae  that 
would  be  binding  on  his  first  grsntee.    Id. 

iL  Noncx  or  Pbiob  UHBiODiiDaD  Dam. — When  a  subsequent  purohassr 
whose  deed  is  recorded  had  notice  at  the  time  of  his  purdiase  of 
kind  of  a  prior  conyeyance  from  his  grantor,  even  if  he  did  not 
what  kind  of  a  conveyance  it  was,  whether  of  an  estate  for  yeara  or  ia 
fee-simple,  he  cannot  claim  as  an  innocent  purchaser.    Id. 

%  Whxbb  Kams  of  Priob  Gbantor  and  Suisbquxht  Orastem  of  land  k 
tiie  same  in  the  conveyances,  he  will  be  presumed  to  be  the  same  peno& 
Brown  v.  Meix,  277. 

•.  OnrxBAL  CovaNAMT  OF  Wabrabtt  PAasBS  with  the  seisin  of  the  Und 
Id. 

il  Wnaaa  GaAMToa  saFoaa  Akt  BaaAOH  of  OovaNAar  of  WAaBAaxr 
contained  in  his  deed  becomes  reinvested  with  the  seisin  which  he 
veyed,  the  covenant  is  extinguished.  The  estate  granted  by  him 
upon  the  reconveyance,  sad  the  covenant  attendant  upon  the  estate,  and 
only  co-extensive  with  it,  was  extinguished  when  the  estate  osaaed. 
Id. 

to.  When  Wab&antor  Taxis  xaok  Estatb  as  large  as  that  which  he  had 
made,  the  warranty  is  defeated.    He  cannot  warrant  Und  to  i*tfn— ilf^ 
be  an  assignee  of  himself.    Id, 

11.  Partt  Seised  of  Estatx  Ooitvktxd  has  power  to  release  a 

or  warrantor  from  his  liability  before  the  covenant  or  warranty  is  broksa. 
Id. 

IS.  WHxaa  Covxir AKT  oa  WAnaAimr  Rum  with  Laiid  until  a  braioh»  a 
reconveyance  of  the  land  before  that  time  to  the  coveaaator  or 
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noAor  tmsf en  to  him  the  oorenant  or  mnntj  whilumt  liability  vpoa 
it  to  any  ona.    Id. 

UL  Whebi  OsAirroB  bAb  GomrsnD  Land  with  oo?enaat  of  wananty^  a 
raooiiTeyanoe  to  him  doea  not  reyive  the  obligation.  The  latter  oonT^y- 
aooe  ia  made  either  with  or  withont  covenant  or  warranty,  at  the  will  of 
the  grantor,  and  there  ia  no  liability  reeting  npon  him  nnleaa  there  are 
new  oovenanta  or  warranty,  whereby  he  entera  into  new  oUigationa.    Id. 

14,  Vmmd  Rkfebbiho  to  Anothbr  iob  Dbsoriftion,  Admuszbilitt  or,  zv 
ISwiDWSOtL  — Where  »  deed,  oontaining  no  deaeription  of  the  land  ooo- 
Teyed,  except  by  ref erenoe  to  another  deed,  la  properly  admitted  In  e?i- 
danoe^  the  one  ref ened  to  ahonld  also  be  reoeiTed  for  the  pnrpoee  d 
ahowing  adeaeriptiaa  of  the  land  conveyed,  whether  it  be  a  gennine  oon- 
▼eyance  or  not  No  proof  of  ita  genuineneaa  need  be  made^  or  thai 
there  waa  any  each  peraon  aa  the  one  purporting  to  have  exeonted  it^  or 
thai  he  had  any  title  to  the  land  deaoribed  therein.  Hidtt  ▼.  Odenum^ 
103. 

ll>  OoFT  ov  DaD^  CurrifULD  oe  Authxmtxoultid  Aooobdiko  to  Qtaxotm^ 
n  AvmmnwtM  m  BviDairoi  nnder  the  act  of  1857,  where  the  original 
la  loet  or  not  mider  the  control  of  the  party  oflering  the  ooj^.    Id. 

Ub  IvDiAHA  Statdtb  Fbibcbibiho  DiOBn  OF  Gekdzbilitt  to  bi  At* 
TAOBXD  TO  AimiTOB'a  "Dmmd  of  land  add  for  tazea,  and  ita  redtala,  does 
■ot  prednde  the  introdaction  of  evidence  to  ahow  non-con^liance  with 
peaitive  atatntoiy  reqoirementa  in  reference  to  the  atepa  neceaaaiy  te 
veat  in  him  the  power  to  aeU.     ITtboii  v.  LemoH,  471. 

tee  ALnouLTioH  or  Ikstbuhxntb;  KxiwTioNa,  17-21 1  HoMMniSfl^  S-1S| 
Ifimmiip  WouM,  1,  2;  Powxbsi  5;  Tauoxov,  Z,  I%  18;  Xiinn%  Z^i 
Ywnam  ahd  YmsmoL 

DIVOBOK 

See  llAMBlAQM  Aim  DXf0M& 

DOWER. 

L  FAfmHT  OF  MoBTOAOB  BT  Obamtib  AND  Taxuto  AflnamiBiT  TO  Him* 
IBLF  B  No  Ddobabob.  —Where  land  haa  been  conveyed  by  a  deed  of 
warranty,  anbject  to  a  mortgage,  and  the  grantee  paya  off  the  mortgage 
and  takea  an  aaaignment  thereof  to  himaelf,  the  mor^ge  la  not  thereby 
dlacharged,  nor  can  the  widow  of  the  grantor  maintain  a  writ  of  dower 
againat  him.    Strong  v.  Conver§e^  732. 

I.  Widow  of  Orastob  la  not  Entttlid  to  Dowuk,  as  agaxn8t  Mobtoaciib 
and  thoae  claiming  nnder  him,  in  her  hnaband'a  bmd  conveyed  by  a  deed 
ef  warrmnty,  anbject  to  a  mortgage  covering  the  entire  valne  of  the  prop- 
erly, ao  long  aa  the  mortgage  remaina  nndiachaxged.    Id, 

EASEMENTS. 
See  SKEvmiDBL 

EJECTMENT. 

!•  JvDomNT  or  Ejionmrr  OdNCLUsivx.  —Judgment  in  an  action  to  reoovw 
real  eatate  in  Calif ofni»  ia  conolnaive  and  final  aa  to  the  partiaa  aad 
priviea  in  anch  action  upon  all  facta  put  in  iaane  and  determined  thereia^ 
and  ccnolndea  them  in  any  anbeeqnent  action  In  which  aiioh  facta  ariiib 

CSaperion  t.  Schnidi,  187. 
Ah.  Am.  Yd..  Lxxxy-tt 
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%  VMWMKnAMT  Dff  EnDOTMnrr  Who  Dnntis  lo  Sr  oiv  YALin  or  ma  Im* 
raoraanam  ▲OAorar  Mbnb  Pborts  imist  anert  his  rig^t  by  propv 
aT«mi0&ti  in  his  answer  or  he  will  be  preolnded  from  doing  wo  at  tlie 
triaL    Jlom  ▼.  Shecar,  94. 

H  Scrrmo  on  Valub  ow  Imfrovucsmtb  AOAnrsr  Hmni  Fborxb  nt  Knov> 
MINT  Oqiistitutbs  CouHTiBGuaM  OB  Sxivovi',  whicli^  to  be  ttfailalile  as 
a  defense^  mnsti  like  any  other  new  matter,  be  pleaded.    Id, 

See  Alddis,  2;  Gbowhto  Obop8»  S. 

ELBCnONa 

Bmnaaan  ov  Fion  Hblp  SumozsMr  to  SxrBnnr  Junom  ov  BLBonrar  «• 
AofiOM»  for  damage^  for  onlawfnlly  refnaing  to  reoeiTe  the  Toto  of  • 
qnaUfied  Toter.    OkrUmem  r.  Bntee^  OOSw 

KMBlBZZfiKMKNT. 
See  CBiimrAL  Law,  1. 

EQUITY. 

L  Bquitt  ov  Bill  nr  Cbanoebt  gah  bb  Qubriohbd  only  by  denniWt  ov 

on  the  hearing.    Braiv.  StUei,  364 
t.  DBrBBBABT  IN  Chakobbt  cAimoT  Dbkub  TO  AVD  AifswxB  aaoie  allege 

tiona  in  bill  at  one  time.    And  after  anawer  it  ia  too  late  todflDmr,  Bokai 

the  anawer  is  first  withdrawn.    Id, 
lb  Whbbb  Bill  in  Chabcbbt  Calls  bob  Abbwbb  nnder  oatfa»  the  Uttar 

mnst  be  taken  to  be  tme  in  so  far  as  it  is  responaiye  to  the  biU,  and  nol 

oontradioted  by  evidenoe.     Casaell  ▼.  Roii,  270. 

See  Broffbl;  Hombstbads,  6;  Marrtbd  Wombn,  4-10;  17-19;  Sbt-ovv| 
SuBBTTSHiF,  4;  TAXATION,  S;  TRUSTS;  Vbhdob  ahd  Vbbi>b%  1,  %, 

BSCHEATa 
See  Aubhb. 

ESTATES  OF  DECEDENT& 

L  Pbobatb  Coubt  ot  Ck)uinrT,  of  Whioh  Dbcbdbbt  wab  Bwiubwt  as 
TmB  OF  HIS  Dbath,  alone  has  jorisdiction  of  the  administration  of  Ua 
estate,  and  the  inclndon  of  the  portion  of  the  ooonty  of  whioh  he  was  a 
resident  within  the  boondaries  of  a  new  ooonty  formed  after  hia  deali^ 
will  not  transfer  that  jnrisdiotion  to  the  probate  ooort  of  the  new  ooonty* 
Ettaie  qf  Harlan^  58. 

t.  Rbsidbnob  OF  Party  at  Tna  of  his  Dbatb,  akd  hot  SEruATnni  ov 
EsTATB,  is  the  test  of  probate  jorisdiction.    Id, 

See  Ex3K?UTOit8  and  Adhindtratoiui;  Wills;  WrvbbbbIv  ^ 

ESTOPPEL. 

1.  Pabtt  mat  Estop  Htmhbtj  bt  his  Own  Act  of  sneh  oharaoter^  aad  av 
performed  as  to  indoce  another  to  porsoe,  and  jnstify  him  aa  a  man  of 
ordinary  prodenoe  in  porsoing,  a  given  ooorse  of  oondoot^  to  deny  the 
existenoe  of  the  facts,  on  the  belief  of  the  ezistenoe  of  which,  so  indnoed» 
sooh  ooorse  of  conduct  was  adopted.     Munelman  ▼.  McMikennif,  44S. 

S.  To  Crbatb  Estofpel  in  Pais,  Statbmbnts  ob  RBPBBSBNTATioNa  Rbuxb 
UPON  most  be  shown  to  have  been  made  with  a  willfol  intent  to  indooa 
the  party  to  whom  they  were  made  to  act  on  the  faith  of  thenu  Ph 
V.  Lord,  773. 
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H  Broppil  in  Pais,  at  common  law,  aroae  only  in  the  case  of  thoee  solemn 
and  peculiar  acts  to  which  the  law  gave  the  power  of  creating  a  right»  or 
passing  an  estate,  and  to  which  the  law  attached  as  much  efficacy  and 
importance  as  to  matters  appesring  either  by  deed  or  of  record.  Mere 
aots,  statements,  or  admissions  of  a  party,  when  not  made  or  performed 
under  seal,  of  record,  or  in  the  coarse  of  some  of  those  acts  to  which 
peculiar  authority  was  attached  by  the  law,  were  not  considered  as 
estoppels,  and  have  no  other  weight  than  that  of  eyidenoe.  Ikuia  t. 
Damt,  157. 

4b  Plbadivo  Estoppil  nr  Pais.  —  Equitablb  EsromuB  in  Pais  are  applied 
to  prevent  injury  which  would  ensae  to  one  from  the  acts  or  declaiationa 
of  another  were  he  permitted  to  gainsay  the  truth  of  such  acta  or  decla- 
lations.  It  is  invoked  to  preyent  fnmd;  and  in  aooordaaoe  with  the 
rules  of  equity  pleading,  the  party  relying  upon  it  most  inform  the  ad* 
Terse  party  of  the  nature  of  cause  of  action  or  defense  which  he  will  b# 
obliged  to  meet.  To  do  this,  he  must  plead  it  with  the  same  fuUnesi 
and  particularity  as  is  required  in  cases  inyolving  like  subjects  of  inquiry 
in  suits  of  equi^.    Id, 

§,  Whsrs  Bbtoppjel  in  Pais  is  Rxlixd  upon  as  Dsrn8I»  but  not  Pbop- 
KRLT  Pleaded,  and  eyidence  of  the  facts  constituting  it  is  introduced 
without  objection,  the  defect  in  the  pleading  will  be  considered  waived.  Id» 

tb  Estoppel  in  Pais.  — Wheneyer  an  act  is  done,  or  statement  made  by  a 
party  which  cannot  be  contrayened  or  contradicted  without  fraud  on  his 
partk  and  injury  to  others  whoee  conduct^  without  fanlt  on  their  part^ 
has  been  influenced  by  the  act  or  statement,  the  character  of  estoppel 
will  attach  to  what  would  otherwiM  be  mere  matter  of  evidence.  In  all 
the  cases  in  which  the  doctrine  of  equitable  estoppel  is  applied,  it  will  bo 
found  that  it  rests,  for  its  foundation,  upon  the  equitable  prind^  that 
is  ever  invoked  for  the  prevention  ol  the  nusohievous  consequenioes  of 
fraud.    Id. 

7.  Essentials  or  Good  Estoppel  in  Pais.  —Where  the  declarations  of  tlM 
owner  of  land  are  relied  upon  to  raise  an  estoppel  M  paiBt  preventing  hia 
asserting  his  title,  it  must  appear  that  when  he  made  the  dedarations  1m 
was  apprised  of  the  true  state  of  his  title;  that  he  made  the  declarations 
with  the  intention  to  deceive,  or  such  culpable  negligence  as  amounts  to 
constructive  fraud;  that  the  other  party  relied  upon  such  declarations^ 
snd  will  be  injured  by  allowing  their  truth  to  be  disproved;  and  that 
such  other  party  was  not  only  destitute  of  sll  knowledge  oi  the  true 
state  of  the  title,  but  also  of  all  convenient  or  ready  means  of  acqidring 
such  knowledge.    Id. 

t.  Not  Estoppel  in  Pais.  —  Where  one  who  is  ignorant  of  his  titie  to  a 
certain  piece  of  land,  and  whose  ignorance  is  not  due  to  culpable  negli- 
gence, without  an  intention  to  deceive,  tells  one  whom  he  knows  to  be 
about  to  purchase  the  land  that  he  has  no  tiUe  thereto^  whereby  the  lat- 
ter is  induced  to  purchase  the  land,  and  pay  full  value  therefor,  this  does 
not  create  such  an  estoppel  in  pai»  as  would  prevent  the  first  party,  or  a 
purchaser  from  him,  from  asserting  his  titie  thereto^  upon  its  discovery. 
Id. 

$.  Where  Estoppel  in  Pais  is  Sought  to  be  Establishxd  by  evidnce  of 
the  declarations  and  admissions  of  persons  made  long  anterior  to  the 
trial,  this  evidence  cannot  be  too  carefully  scrutinized  by  the  court  or 
Jury,  as  it  is  the  most  dangerous  spedee  of  evidence  that  can  be  admitted 
In  a  court  of  justice,  and  the  most  liable  to  abuse.    Id. 
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IOl  iNSTBUcnoN  THAT  WHXBK  Two  Iknocbnt  Pabties  MUST  Sumii,  tbiA 
party  who  has  been  the  caaae  of  another's  loss  most  lose,  is  properly  v»- 
fosed.    Id, 

11.  WsxBs  Onb  Borrows  Sum  of  Monet,  and  Giyrs  his  Notb  por  LARgm 
Sum,  payable  to  the  bearer,  with  interest,  and  the  person  to  whom  it  is 
given  on  the  next  day  sells  the  note  to  a  third  person,  to  whom  he  pro- 
oores  the  maker  to  execnte  a  mortgage  to  secnre  the  note,  no  inqniiy 
being  made,  and  no  information  given  abont  the  consideration  of  the 
note,  the  mortgagor  is  not  estopped  by  the  mortgage  &om  pleading, 
■gainst  the  mortgagee,  a  failure  of  considermtion  as  to  the  amount  of  the 
diffsrenoe  between  the  face  of  the  note  and  the  sum  aotoally  borrowed; 
Muudman  v.  MeEXhenmy,  446. 

See  Partnership,  1;  Rbaltt,  2;  Rss  Asjudigata. 

EVIDENGB. 
1.  Prior  ]>bclabation8  ot  Person  Arrested  on  Criminal  Okaror  abb 

OOMFBTBNT  EtIDENCB  AGAINST  HiM  IN  ClYIL  SuiT,   WHEN.  —InaOOO- 

troversy  as  to  whether  a  release  of  personal  property  has  been  obtained 
through  duress,  by  means  of  an  arrest  upon  a  criminal  charge,  the  de^ 
larations  of  the  person  arrested,  made  prior  to  the  filing  of  the  complain:^ 
are  competent  evidence  against  him  for  the  purpose  of  showing  probaUs 
oanse  for  the  charge.  HadoeU  v.  King,  695. 
8,  BxoBPTioNs   Showing   that    Inoompetbnt   Declarations  werb  Aik 

MTTTED  in  BvIDBNOB  WILL  NOT  BE    SUSTAINED  UNLESS  they  also  shoW 

what  such  declarations  were.    Id, 

■S.  Byidenob  that  One  has  for  Years  been  Living  bbtond  his  Affab- 
ENT  Means  is  Admissible  as  tending  to  confirm  other  evidence  of  his 
dishonesty  in  appropriating  the  property  of  his  employer.    Id, 

<  Practice  as  to  Evidence  in  Actions  for  Diverting  Water.  — Whevs 
the  answer,  in  an  action  for  the  wrongful  diversion  of  water,  sets  up  mors 
than  five  years'  continuous  adverse  possession  in  the  defendant,  and  tiie 
plaintiff  before  resting  introduces  evidence  tending  to  show  his  posses- 
sion during  the  five  years,  and  the  defendant  then  introduces  evidence 
to  sustain  the  answer,  the  plaintiff  may,  if  he  does  not  wish  to  rely  upon 
the  proof  already  offered  by  him  upon  the  same  points,  produce  evidonoe 
tending  to  show  that  the  defendant's  enjoyment  of  his  asserted  ri^t  had 
not  been  continuous  or  uninterrupted  or  adverse.  Such  evidence  is  not 
in  rebuttal,  but  is  a  part  of  the  plaintiff's  original  case,  and  is  admiwsibls 
only  in  the  discretion  of  the  court,  and  for  the  furtherance  of  jnstioaw 
He  has  no  right,  for  such  a  purpose,  to  enter  upon  his  original  case  and 
again  prove  the  same  facts  that  were  proved  by  him  in  his  openingi 
Union  WcBter  Co,  v.  Crary,  145. 

%.  Plaintiff's  WirNBasES  cannot  be  Re-examined  bt  Him  after  He 
has  Closed  and  defendant  has  introduced  his  evidence,  except  in  the 
discretion  of  the  court,  where  the  issue  between  the  parties  is  a  oontesl 
between  them  as  to  which  had  the  better  right  to  a  watercourse  founded 
on  prior  possession  and  continued  user,  and  the  object  of  the  offiur  is,  in 
substance,  to  prove  the  same  facts,  peihi^  more  in  detail,  that  those 
witnesses  had  testified  to  in  chief  for  the  plaintiff     Id, 

C  Objection  is  Waived  when  Made  to  Deposition  which  is  inadmissiWis 
bat  is  admitted  under  an  agreement  that  the  objection  might  be  lessived 
to  the  argument  and  then  pursued  if  the  party  objecting  saw  fit,  at  iriiieli 
time  no  allusion  is  made  to  it,  nor  any  ruling  asked  upon  it,  SiooBk  ▼• 
Borne  Im.  Cbw,  a4a 
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y,  SfuiuvB  B  Amnwtfim  jb  TnrDDfa  to  Show  •  fawdnlant  oombintttion 
to  Inmiro  and  lose  ynmoU,  to  proro  a  frandnlont  loss  of  «  particolar  iii- 
nred  Tessel  by  the  direot  misooadiiet  of  the  master*  and  in  this  oonoeo- 
tion  inquiry  may  be  made  respecting  a  series  of  lossoi  nnder  sospiouNUi 
fliroamstances,  of  ressels  owned  by  one  of  the  same  parties  and  mori> 
gaged  and  insured  in  the  same  manner  as  the  one  lost.    Id, 

iL  Upoh  QuMnoNs  ov  Evowledoi*  Good  Faitb»  ob  Lrnorr,  evidenoe  of 
any  other  transaotions  from  which  any  inf erenoe  respecting  the  giie 
•Rtmo  may  be  drawn,  is  admissible.    Id, 

IL  Whxbb  Fraud  n  Imputed  and  witbin  Iflsui^  provable  by  Tarious  dr- 
enmBtances,  %  considerable  latitode  must  be  indulged,  ui  the  •^"?'tt^  oI 
evidence.    Id, 

Uk  Moxira  ob  Imtxrt  with  Whicb  Act  n  DqhIi  d  OBinauLLT  Mixm 
ow  PimuMFTiONy  depending  on  the  nature  of  the  aot^  and  the  ciroiim* 
stHices  attending  its  commission.    Chrkman  ▼.  Brmee,  G(KL 

IL  JuDiGiAL  OmoBB  ov  Akt  Qradb  must  bb  Fbbbuiibd  to  batb  Aotbd 
IBOM  Bad  Motzvb^  where  he  knowingly  and  willfully  renders  a  'h^ihn 
oontrary  to  law;  and  proof  of  the  act  will,  of  itself  anthoriae  the  jnry 
to  presome  the  motiTO.    Id, 

UL  Ttaxm  bob  Whiob  Goods  Sold  at  Auoxnui  u  Asiiibszblb  am  En- 
DBNCB  of  their  valne.    KetU  ▼.  WkUnqf,  739. 

UL  LMAL   FBB8U1IFTI0V8   ABB  BULBB    ESTABLIgHBD    BT  OOMMOV   LaW  Qtt 

BuxoTE,  and  are  founded  upon  the  first  prinoiplesof  jnstioe,  or  the  laws 
ol  natore,  or  the  ezperisnoed  course  of  hnman  oondnct  and  affiura^  and 
tfie  connection  nsnally  found  to  exist  between  certain  things.  MeOa^g 
T.  Heaeoek  827. 
hL  Whbbb  Onb  Fact  m  Pbovbd  ob  AflOBBTAiRBDb  another,  its  unif onn 
concomitant,  is  uniyersally  and  safely  presumed;  and  it  is  tiiis  uniformly 
eaiperienoed  connection  which  leads  to  its  recognition  by  law,  without 
other  proof.  Many  of  these  presumptions  are  conclusive  because  th^ 
hwe  been  found  to  be  so  general  and  uniform  as  to  render  it  ezpedienl^ 
from  motires  of  public  poli<7,  for  the  sake  of  greater  certainty  and  the 
promotion  of  the  quiet  and  peace  of  the  community,  that  this  connection 
of  fact  should  be  taken  to  be  inseparable  and  universaL    Idm 

UL  AVSWBB  FiLBD  BOB  DbIBBDAIIT  OVBB  SiOHATUBB  of  Hm  ATIOBXBr  n 

Adiosszblb  as  BviDBBOi;  in  another  action,  of  admissions  of  the  allege* 

ticns  therein  set  out^  but  its  weight  as  evidence  is  to  be  determined  l^ 

tlie  juiy.    A]fre»  ▼.  Hartford  F,  Ina,  Cb.,  663. 
UL  Law  Prxsumbb  that  All  Aoib  abb  Dohb  in  Good  Faxtb,  until  then 

is  evidence  to  the  contrary.    McCagg  ▼.  Hmeoekf  827. 
n.  PBooF  or  Laws  of  Sistbb  Statb  bt  Pabol  TBamioHT  of  Bj8FB0ia« 

BLB  Lawtbbs,  who  iuoorpcrate  in  their  depositions  sworn  copies  from 

tiie  'printed  Tolume  of  those  laws,  is  sufficient^  independently  of  any 

statutory  regulation.    BkmdhaU  y.  WUbamtf  029. 

floe  AOOOBD    AHD    SaTDFAOTXON,    2,   3;   BoUNDABIBB^  6;    0QBF0BATI0NI^   7t 

Cbimihal  Law,  7-9;  Dbbdb,  8-6^  li-16;  Ebioppbl,  9;  Ezboutionb,  IS* 

21;  ExBOUTOBS  and  ADlOirXBTBATOBS,  8^  4;  IhSUBAKOI^  7;  MOBIQAOB^ 

18;  Kbootiablb  Instbumbbtb,  60;  Plbadiho  abd  PBAcnioi%  14|  Bb* 
FLBvm,  14;  Salbb,  6;  Taxation,  12;  Wxxrbbbbb. 

EXECUTIOKS. 

1.  SxBCunoH  OAB  BE  Ambndbd  onlt  whbn  Mbbblt  yoiEDABLl^  and  BOl 
when  absolutely  void.    McConMtT.  Wheder,  MeOkk,  S OtK,  98^ 
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%  AKBnuiXBT  or  VonuBUi  Bxbootion  d  Axxowbd^  only  wfami  tidid 
aoDS  can  have  no  reaaonable  doabt^  from  tlia  reoordi»  that  the  coEaealii 
■ought  to  be  amended  did  in  hat  imie  npoa  the  judgment  to  iddch  ibm 
amendment  makee  it  eonfomia  and  are  therefore  not  injured.  Baft  no 
oonrt  woold  ever  create  an  exeention  by  way  of  amendment  where  none 
existed  before.    IcL 

I.  Fazlubs  07  JusnoB  JaBOTSo  SiooND  EzBoonoH  TO  ArnDTD  CoFT  at  Ba* 

TUKS  TO  FntST  EzioirnOH,  whidi  had  been  retained  nnBatiifled  by  ie»- 
■on  of  failure  of  mle  after  levy,  for  want  of  bidder^  will  not  render  tiie 
leoond  exeention  void,  bat  only  voidable,  and  it  might  be  eet  aside  on 
motion  before  the  joitioe;  bat  if  no  each  motion  was  made^  all  aets  doMO 
under  it  will  be  valid.  Oulbeiiitm  ▼.  MUholUm,  428. 
4.  RxwuTiow  IB  Lun  uroir  Ckattilb  omlt  ibok  Aocual  Levy,    iteseii  t. 

i^  At  Sals  of  PiBSOir  al  Pbopbbtt  oh  Eziootion  there  is  no  wananfy  of 
title  to  the  property  sold.    Barthohmew  r,  Warner^  251. 

C  OwwwER  Sblling  Pbbsoval  Fbofkbtt  on  execution  is  not^  as  a  gsoeral 
rule,  bound  to  make  any  representations  as  to  the  quality  or  title  of  the 
property  offered  for  sale,  but  he  ought  to  oondnet  the  ssle  in  perleetlj 
good  faith,  end  must  not  do  anything  to  deosiye  or  mislead  the  biddsr. 
Id. 

7.  OmoEB  Sbllimo  Pxbsonal  Pbofbrtt  under  execution  cannot  aotiv^y 

aid  the  judgment  creditors  by  concealing  thefaet^  known  to  himewlf,  thai 
the  execution  debtor  had  no  title  to  the  propeity  offared  for  sale.    Mi» 

8.  KxaouTioN  Crxdxtob  n  Bouitd  bt  Sami  Bulb  of  honesty  as  any  otiier 

vendor,  as  regards  the  sale  made  under  the  execution.    Id* 

9.  Whibb  Offiobb  Sblls  PsBSOirAL  PBonBTr  at  execution  ssle^  to  whioh 

the  execution  debtor  has  no  titie^  which  fact  is  known  to  the  efflosr*  Ilia 
purchaser  may  recover  the  money  paid  while  lying  in  the  haodi  el  ths 
officer,  in  an  action  for  money  had  and  received.  Id. 
IOl  Jusom utt  Debtob  mat  Rbdbbm  at  Ajtt  Tdo  wnHDr  Qra  Ybab  j^mom 
BxBConoN  Salb,  under  the  Iowa  Revision  of  I860,  where^  after  a  judg- 
ment became  a  lien  upon  the  land,  and  before  the  land  was  sold  undsv 
execution,  the  judgment  debtor  oonreyed  it»  especially  if  his  deed  eon* 
tains  covenants  against  encumhrancee  and  of  wairanty.  JSTaiwLy  ▼• 
Spatdding,  im. 

II.  MoBBT  nr  Hahds  of  Shbbiff,  odUeoted  on  exeoution.  Is  hi  the  ousiody  el 
the  law,  and  is  not  the  property  of  the  exeoution  plaintiff  untQ  paid  effur 
to  him.    LigfOner  v.  Stebiaffei,  292. 

18i  Salbs  on  ExBOunoB  should  vbtbe  bb  8bt  A8n>B  in  conaeqiisnee  el 
failure  of  title,  except  upon  notice  to  the  judgment  debtor.  McOonmkk 
V.  Wheeler,  MtOkk^  di  Co,,  388. 

UL  Eivior  OF  Sbitino  asidb  Salb  on  Bxbootion,  in  ccnsequenoe  d  fail* 
ore  of  titie,  is  to  create  prospective  lien.  Whether  it  is  retrospective  is 
not  a  question  that  could  arise  between  the  judgment  debtor  and  cred- 
itor, as  between  them  it  could  make  no  difference;  and  the  ziglitB  el 
thiid  persons  are  not  affected,  because  they  are  not  in  courts  and  an 
order  expressly  subordinating  their  rights  would  be  a  nullity.  But  if  the 
judgment  creditor  thus  procuring  a  sale  under  his  judgment  to  be  est 
aside^  claims  on  equitable  grounds  that  the  intervening  ri^ts  of  third 
persons  should  be  subordinated  to  his  lien,  he  must  proceed  by  bill  la 
chancery,  make  them  parties,  and  give  them  an  opportunity  to  dete^ 
and  a  decree  thus  made  will  bind  all  parties.    Id, 


Index.  828 

IC  Khtht  ov  Bmonoir  Dooxxt,  Undated  aitd  IJNBioirxDb  to  the  eflbok 
tbat  a  Bale  mider  and  in  wtigfaetion  of  an  ezecation  had  been  set  aaids 
at  a  oertain  term,  afforda  no  notioe  to  a  anbeequent  porohaser  of  other 
liropertjr  under  a  jnnior  judgment  againat  the  aame  debtor,  that  tli» 
prior  aale  had  been  set  aside,  there  being  no  entry  of  reoord  to  that 
efleetk    Id* 

liL  OoHmn  cnvcBBimro  Subplus  Ajusiso  ntox  Saum  or  ExBoomnr 
may  be  determined  npoo  motion  instead  of  by  petition  in  eqoity  or  an- 
other action,  espeoially  where  the  facta  are  undisputed,  or  ara  suscepti- 
ble of  being  clearly  and  easily  ascertained.    Polk  Ccmnty  ▼.  Syphw,  668. 

liL  Whsn  Subflus  AusDio  ntoM  Sals  cm  Buoution  baa  been  aotoally 
paid  orer  1>y  the  sheriff  to  subsequent  execution  creditors  of  the  same 
debtor,  such  creditors  should  be  brought  before  the  courts  in  order  to 
determine  a  oontest  in  regard  to  such  surplus.    I<L 

17.  QmoBB  BzaounNo  Deed  or  Land  Sold  bt  Him  undeb  Ezboutiov 
must  recite  therein  the  facts  constituting  his  authority  to  sell  and  oonveyi 
as  this  is  esientisl  to  show  a  transmission  of  the  debtor's  title  in  the 
property  to  the  purchaser.    Domfkue  v,  McNuUyt  78. 

VL  SflinTAu  IN  SBEBirr'a  Deed  Estop  Him  and  Tbose  Cladono  thbbb- 
UNDEB  from  denying  the  truth  of  the  facts  recited;  but  they  are  not 
•▼idenoe  against  strangers,  or  those  daiming  adyersely  to  the  deed.    Id. 

Ill  SuEKirr's  Deed  ib  not  Etidenob  or  Pubchaseb'b  Tirrji  against  ooe 
who  IS  not  shown  upon  the  &Kse  of  the  deed  to  have  been  one  of  tiie 
Judgment  debtors  and  execution  defendants,  and  whose  interest  In  the 
property  is  not  shown  by  the  deed  to  have  been  sold  and  conveyed.    Id, 

Wk  ^ABOL  EVIDENOE  U  INADMISSIBLE  TO  SUOW  THAT   BZEOUTION  SaLE  OV 

Land  was  made  by  virtue  of  any  other  judgment  or  executica  than  that 
recited  in  tiie  deed,  or  to  ahow  that  the  interest  of  a  person  in  the  land 
was  sold  whose  interest  is  not  shown  upon  the  face  of  the  deed  to  haTt 
been  sold.    Id, 

tL  Tbbtimdnt  or  OmoEB  Who  Sells  Pbopebtt  undeb  Bzeoution,  anb 
EzBCOTEs  Deed  thebeiob,  is  not  admissible  for  the  purpoee  of  contra* 
dietfaij^  altering;  or  adding  to  the  terms  of  the  deed.    Id, 

til  Whbtheb  iNsumciENor  or  SnEBifr's  Advebtisement  or  Sale  or 
Land  undeb  Bzboution,  in  that  it  merely  gave  notice  that  the  sale 
would  take  place  between  the  hours  of  nine  o'clock,  A.  M.,  and  the  set* 
ting  of  the  son  on  the  same  day,  instead  of  specifying  a  particular  hour 
for  the  sale,  would  be  ground  for  setting  aside  the  sale,  on  motion,  would 
probably  depend  upon  the  circnmstanoes  of  each  particular  case^  to  be 
shown  to  the  court  by  affidavit;  but  in  order  to  raise  the  question,  the 
motion  must  be  made  by  the  defendant  in  execution,  and  in  apt  time^  for 
the  objection  cannot  be  taken  ooUateraUy,  nor  by  third  persons.  M^ 
OarmidsY.  Wiaeler^  MelUek,  <fr  Cb.,  S8& 

See  AoooBD  and  SATurAcmoN,  %  3;  Attachmentb^  8;  Coniuot  ov  Lawbi 
JuDaMENis,  9;  Pabtnbbship,  2-4;  Pledqe;  Pboom^  2,  8. 

EXBCUTOBS  AND  ABMINISIRATOBS. 

L  tanov  DOES  NOT  Become  Ezecutob  de  Son  Tobt  bt  Dona  Meeb  Aon 
ov  Kindness  and  Chabitt,  touching  the  property  of  a  deceased  penon, 
•Oflh  as  taking  care  of  it^  feeding  stock,  providing  for  children,  and  the 
like;  bnt  to  constitute  him  such,  his  intermeddling  with  the  goods  of 
the  deceased  must  be  an  illegal  intermeddling.    Brown  v.  SMnm^  42L 
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S.  Plazhtdv  n  BxmrLBD  to  Oobib  GxinnuLLT  nr  Aonov  AOAjsn  Psnoa 
18  BxscuTOB  Da  Son  Tobt,  if  he  reoorer  five  dollan  or  more  in  dem- 
ages.    Id. 

H  Pkobatb  Pboobbdzngs  ABi  AmaaaxBLB  nr  JStzdhtob  aoatot  SuBafm 
ON  Adxinibtbator's  Bond,  whxn.  —  Ftobate  prooeedingi  in  paaeing  od 
an  adminiBtrator'i  aooonnt^  and  a  decree  therein  rendered  direoting  the 
administrator  to  pay  oyer  a  som  found  remaining  in  hie  haiida^  are^  in 
an  action  against  the  suretiee  on  the  administrator's  bond  for  *  fareaoh  of 
the  bond  by  the  prindpa],  admissible  in  eridenoe  against  the  sorellai^ 
although  the  suretieB  were  not  made  parties  to  snoh  probate  prooeedingi. 
Irmn  r.  BadbuB,  126. 

•4.  Dboui  or  Pbobatb  CknTBT  Dibbotino  Adhdhbibatob  to  Pat  ovnt  Sum 
Found  Dub  n  Oonolusitb  npoa  the  administrator  and  his  aoretiea. 
Upon  the  refusal  of  the  administrator  to  obey  the  same,  the  liability  of 
the  snretiee  attaches,  and  they  cannot  go  behind  the  deoree  to  inqnira 
into  the  merits.    Id, 

i.  flUBBTlBB    MAT   ShOW  IN    DsnENSB  WMBN   SUBD  UTON  ADMOnanUXOB'S 

Bond  for  a  breach  thereof  by  the  principal  in  not  paying  orsrasiuii 
found  due  by  the  probate  court  and  decreed  by  snoh  court  to  be  paid, 
that  the  bond  was  not  made^  or  that  such  deooe  was  not  made^  or  tfaa* 
if  made  the  same  has  been  obeyed,  or  that  it  was  obtained  by  fraud  or 
ooUusion;  but  they  cannot  show  that  the  court  has  enred  in  making  tiia 
decree,  or  that  no  assets  ever  came  into  the  possession  of  the  ^"»^"<*- 
trator,  although  the  court  has  so  found  and  adjudged.  Id. 
lb  OoNTLicnNo  0a8B8  Summabzzbd  as  to  ADMnsmurT  or  Pbobaxb  Fbo- 
CDUDiNos  in  an  action  upon  an  administrator's  bond  against  Ids  sureties^ 
for  a  breach  of  the  bond  by  the  principal,  aa  to  iti  eflbot  when  ■dmittad 
Id. 

EXPERTS. 
See  WiTNBaaBi^  8. 

EXPRESS  OOMPAHIESL 
See  Common  Oabbtbbi^  8-lQl 

FISHERY. 

L  Lboiblatubb  mat  Obamt  PKnmjBaBS  affording  partionlar  and  sonlBabw 
benefits,  for  the  purpose  of  increasing  generally  the  prodnot  and  Talne  el 
the  common  right  of  fishery.    Pklpp9  ▼•  Siaie,  66L 

%  Whbthbb  Lboiblatubb  has  Powbb  to  Gbant  Sbtbbal  ob  BzounuTB 
Bjobtb  of  fishery  in  the  navjgaUe  wateia  ol  the  state  of  Mai^an^ 
qucBre.    Id. 

H  SacnoN  17  or  Abxiglb  71,  Cona  of  Mabtlans^  rdatiqg  to  the  bedding 
of  oysters,  and  authorising  any  dtiien  of  a  ooonty  bordering  on  the 
waters  of  the  state  to  locate  and  appropriate  within  the  waters  thereof 
an  area  not  exceeding  one  acre,  for  the  purpose  of  depositing  and  bedding 
oysters  on  certain  conditions,  is  not  unconstitutional  as  conf eiring  special 
and  exclusiye  privileges  inconsistent  with  and  in  derogation  of  the  oom* 
men  right  of  free  fishery  in  the  waters  of  the  state.  Nor  is  it  repealed 
by  the  act  of  1861,  providing  "that  no  patent  shall  issue  for  land  oovered 
by  navigable  waters."  The  latter  only  restricts  and  limits  the  pow«a  of 
the  land  oomminioner.    Id, 
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4»  OiBTKRS  Tmmmk  bt  Qhb  di  TtiimTiHi  or  HIS  Common  Right  of  fiaheiy 
thereby  beooma  the  property  of  the  taker.    Id. 

Iw  Bwonov  17  OF  Abtioijb  71,  Oodb  of  Maryland,  anthorizing  any  citinn 
of  a  ooonty  borderiiig  on  the  waters  of  the  state  to  locate  and  appropriate 
within  the  waters  thereof  an  area  not  ezoeeding  one  acre,  for  the  pnrpoaa 
of  depositing  and  bedding  listers  on  certain  conditions,  does  not  contem- 
plate a  transfer  of  the  state's  title  to  land  oorered  by  navigable  water, 
bat  is  a  conditional  license  for  the  protection  of  private  rights,  revooabla 
at  the  will  of  the  legislature.  It  snbtnots  nothing  from  the  oommoa 
right  of  fishery,  nor  does  it  operate  as  a  grant  of  several  rights  from  tha 
common  right  residing  in  tha  people.    Id. 

C  Lahbb  of  Mabtlahd  Ooyebsd  bt  Navioabu  Watkb  may  be  granted, 
snbjeot  to  the  paUio  right  of  navigation  and  fishery;  and  independent  of 
the  qnestion  aa  to  the  power  of  the  legislatare  to  restrain  those  rights  by 
grants  in  severalty,  they  may  be  aided  by  grants  conferring  partionlsff 
privilsges.    Id. 

FIZTUREa 

L  PLAXiOBM  SoALB  ABB  FoTUBB  WHBB  Sbt  OTTO  SoiL  and  firmly  attaohajl 
to  a  buildings  so  that  to  remove  them  would  leave  an  excavation  tuider 
and  in  front  of  the  building,  and  deface  the  room  to  which  the  weighing 
apparatus  was  fastened;  and  if  they  are  put  there  by  a  tenant^  they 
amst  be  removed  by  him  before  the  expiration  of  his  term,  or  th^  will 
pass  to  the  owner  of  the  realty.    BUai  v.  WhUney,  746. 

ti  Tbbpbb  in  P068I88ION  HAS  No  Right  to  Erect  Housb  upon  pBBMnni 
as  property  separate  and  distinct  from  the  freehold,  and  an  intention  to 
do  so^  no  matter  how  clearly  manifested,  is  of  no  avaiL    Ogden  v.  Siotk^ 


9k  Vbnbor  mat  Maintain  Rxplxvin  for  Housb  Bbbotrd  upon  FRBMmai 
BT  Vbndbb  in  Possbssion  under  unexecuted  contract  of  sale,  and  sold 
by  him  to  another,  who  removes  it  from  the  land,  so  long  as  it  can  bt 
Maniifled,  and  is  not  permanently  annexed  to  other  realty.    Id. 

VOBOIBLE  ENTRY  AND  DETAINER. 

BAHAABi  ABB  NOT  RbOOVBRABLB  IN  FOROIBLS  EnTRT  AND   I>BTAINBB|  M 

if  damages  are  allowed  which  are  only  nominal  in  amount^  the  Jnd^MHl 
win  Bot  be  reversed  therefor.    Brush  v.  Fowkr,  882. 

See  Injunctions. 

FOREIGN  LAW& 
See  EviDBNOi;  17. 

FORWARDERS. 
See  Common  GARRiBRa. 

FRAUD. 

VkAVD  WMBV  Sbt  up  as  Matibb  in  Atqidanob  of  a  contract  of  insnranoa 
most  be  speoially  pleaded,  and  evidenoe  thereof  is  not  admissible  withool 
notiosb  vndsr  the  Connectioat  statute  of  IMS.    BboBh  r.  Heme  /as.  Gxt 

See  BviDBBa^9l 
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See  AiTAOHiiurn. 

OA8  OOMPANIBS. 
See  NuLiOKNCB,  8-IOl 

OBOWIKG  CROPS. 

1.  Osownro  Cbof  ab  utwekn  Vendor  and  Vkndb  is  Past  of  RxAunr» 
•ad  M  a  general  role  the  sale  and  conveyance  of  the  land  by  iti  owner 
earries  the  property  in  the  crop  to  the  purchaser.     Tmmer  y.  Cool,  449l 

%,  CoHTiTANOB  ov  Land  Oarribs  Propbrtt  IN  Crop  Growino  thsbwui 
TO  Grantrx,  notwithstanding  an  agreement  in  writing  preyionsly  signed 
hy  the  parties  expressly  reserving  the  growing  crop  to  the  vendor;  be- 
oaose,  by  the  execntion  of  the  deed,  the  preliminary  contract  is  executed^ 
and  any  inconsistencies  between  its  original  terms  and  those  of  the  deed 
are  to  be  explained  and  settled  solely  by  the  deed  into  which  the  cootraol 
Is  merged.    Id, 

H  Obowino  Crops  abb  Part  of  Rbaltt,  as  between  the  saooessfiil  plaia* 
tiff  in  an  aetion  of  ejectment  and  the  evicted  defendant^  and  if  the  former 
is  pnt  in  possession  under  his  writ^  and  the  latter  nevertliele«  eaters  and 
earries  away  the  orope»  the  plaintiff  may  maintain  trover  for  their  valiwi 
bat  the  judgment  cannot  be  for  more  than  the  ad  dammmu  AUe$  ▼• 
HmdOer  ami  AbboU,  407. 

HIGHWATa 

L  It  is  Grnxral  Rulr  at  Common  Law  that  Kg  AonoN  Lns  AaAmn 
Town  for  an  injury  sustained  through  any  defeot  in  a  hii^way.  Barvf 
T.  City  qf  Lowell,  690. 

&  Ko  AcnoN  AGAINST  TowN  TO  Rbooyxr  for  Injobzbs  oooBsioned  by  hOr 
lag  upon  the  ice  on  a  dangerous  sidewalk  oan  be  suataiiied  by  one  who 
knows  it  to  be  dangerous,  by  means  of  ice  upon  it^  and  who  Tolnntarily 
attempts  to  pass  over  it;  though  the  town  is  bound  to  keep  the  way  m 
repair.  The  burden  is  on  the  plaintiff  to  show  the  use  of  ordtnaiy  earaw 
Wilton  V.  Ciiif  qf  CharlegUnon,  693. 

B.  CmiS  ARR  UNDRR  POLITIGAL  OBLIGATION  TO  QPBN  SlTOH  StBBBS  BS  tte 

convenience  of  the  community  requires,  but  oourts  cannot  compel  the 
performance  of  such  a  duty,  or  hold  them  responsible  for  its  non-per* 
formaace.  (7t^  qfJolkt  v.  Ker^,  342. 
4.  LioAL  Obuoation  of  Crrr  to  Rbpair  Highways^  Sidbwalxs^  abb 
Bridges  within  Gorporatb  Ldotb,  is  one  voluntarily  assumed  by  its 
corporate  authorities,  and  relates  to  such  as  are  opened  or  oonstruoted 
under  its  authority,  and  thoee  which  its  officers  assume  oontrol  over  for 
that  purpose.    Id, 

i^  ClTT  IS  UNDER  No  OBLIGATION  TO  MaKB  APPBOAOHBB  OB  PaBBAQB-WATI 

to  a  bridge  erected  by  the  canal  trustees  within  the  city  limits;  but  whea 
the  dty  in  the  exercise  of  its  authority  undertakes  to  make  the  pasnge- 
ways  to  a  bridge  erected  imder  such  circumstances,  it  must  do  eo  ia  a 
way  not  to  endanger  the  lives  or  limbs  of  its  inhabitants.    Id. 

iw  Cirr  IS  Grosslt  Dbrbliot  in  rra  Duty  in  oonstmcting  a  paMUge-waj 
on  the  border  of  an  embankment  without  sufficient  guards  for  the  pnn 
taction  of  travelers.     Id, 

T.  RuLB  AS  to  Llabilitt  of  Monicipal  Corporation  in  RBsnor  io 
HioBWAT  is,  that  '*  where  the  loss  is  the  combined  result  el  an  looidM^ 
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■nd  cf  a  dAfeefe  in  the  road,  and  the  damage  wonid  not  have  been  raa- 
lidned  Imt  for  the  defect^  althoagh  the  primary  cause  be  a  pare  accident^ 
yet  if  there  be  no  fault  or  negligence  of  the  pluntifl^  if  the  accident  be 
one  which  common  pmdenoe  and  lagadty  could  not  have  fomeen  and 
pranded  against^  the  corporation  is  liable."    Id, 

H  Whkrs  OoBPOBATXOir  IB  Bmfowxrxd  bt  Statuti  to  establish  and  btuld 
a  tampkidf  and  land  is  condemned,  and  compensation  made  to  the  thea 
owners  of  the  soil,  a  sabeeqaent  purchaser  takes  cmn  onere,  and  the  legis- 
latore  may,  by  a  subsequent  aot^  authorize  the  corporation  to  occupy  and 
grade  the  road,  without  any  new  condemnation  and  compensation  to  suoh 
purchaser.  Any  compensation  which  could  be  daimed  in  such  a  casi 
would  be  by  the  community  which  had  borne  the  burden  of  the  originaL 
condemnation.    Dmugkm  ▼.  Boontbonmgh  TumpOce  Co.,  647. 

•l  Okaxt  to  Puvin  Ck>RroAATioN  must  as  Ck>NSTBuxD  Stbiotlt,  but 
not  so  as  to  defeat  the  object  of  the  grant;  and  the  laws  relating  to  pub> 
lie  highways  in  Maryland  must  be  giTsn  a  liberal  construction.    Id, 

Ml  Br  Tbanbub  ov  Tuhhfixx  Boad  ibom  Pubuo  to  a  corporation,  ihs 
title  to  the  soQ  is  not  changed,  but  remains  in  the  owners  of  the  soil  of 
the  adjoining  lands,  and  they  have  the  same  use  and  enjoyment  of  it  thai 
they  had  Utoe.  The  easement  or  right  of  way  is  transferred  to  tlK 
oorporation,  to  be  held  by  them  while  they  work  and  keep  the  road  til 
repair,  subject  to  the  puUic's  right  to  nse  it  upon  paying  toIL    Td, 

11.  DDmronoH  JurrwEKM  Oooupatiok  ov  Hiohwat  by  a  lailmea  orb  cana^ 
and  by  a  turnpike  company  iB»  that  the  occupancy  of  the  Wanai  Ia  per- 
manent and  exdusiYe,  while  the  turnpike  is  considered  a  puV  iw  highway, 
over  which  erery  dtiien  has  a  right  to  travel  in  his  own  m/juLci  conT^y- 
anoe^  and  the  imposition  of  tolls  is  only  a  method  of  keepK^  ^e  road  in 
repair.    Ed. 

VL  Whxbb  Oouirr  nr  DncLAKArioir  Claud  CtoNSBQtmnfZAu  Damaois  for 

injuries  to  prirate  property  from  grading  a  road  by  a  tnunpike  corporap 

tion,  and  the  recovery  of  sudk  damages  ii  dependent  upott  foots  to  be  found 

by  tiie  jury,  an  instmotion  that  if  the  corpontion  did  acts  tiniiiuiiissaij 

and  improper  to  the  grading  of  the  road,  then  the  oorporation  woold  be 

BaUe^  is  proper.    Id. 

See  Wats. 

HOMESTBAD& 

1.  TroM  TO  HoMwnuD  Usuallt  bdho  Vktbd  ni  Hubbaiib,  he  must  be 
treated  aa  acting,  at  least  to  some  extent^  as  the  trustee  of  the  wife  and 
children  for  the  protection  of  this  right  cast  by  the  law  upon  them;  and 
by  virtue  of  his  relation  to  their  rights,  he  is  necessarily  vested  with 
power  to  perform  all  acts  necessary  to  secure  the  titie^  and  thus  effectu« 
ate  the  design  of  the  statute.    Canelr,  Boas,  270. 

Sl  Hubbahd  IB  Aotbobizkd,  whkh  TSfwOEaaAxr,  to  purchase  an  outstanding 
titie  for  the  purpcee  of  securing  the  enjoyment  of  the  homestead  right. 
Id. 

9.  Whst  Hubbavb  HoLDDro  Trrui  to  HomsnAD  has  purchased  an  out- 
standing titles  it  will  be  presumed  to  have  been  necessary.  But  this 
presumption  may  be  rebutted  by  the  wife  upon  showing  that  she  or  her 
hnsband  owned  the  paramount  titie  at  the  time  when  such  purchase  was 
made.    Id, 

4.  Febbumwiow  n  that  Husband  Aora  ior  Bbmbrt  or  Win  and  chil- 
dren, when  he  acquires  or  perfects  a  titie  to  the  homestead.    Id* 
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1^  HtnBAHB  KIT,  WITH  OR  WITHOUT  CkursBHT  ov  WiFi;  wImh  wJttmAf  fa 
poMaanon  under  •  dafeothre  tiUe,  ftoqnirs  an  oatatandiiig  tatla  en  cradi^ 
and  ho  cannot^  but  the  wif a  may,  dany  that  it  was  panmountb  And 
until  it  appean  that  aaoh  a  title  waa  not  aoqniredy  the  conaidfltatioB 
aipfeed  to  be  paid  therefor  will  ba  treated  aa  porohaae  money.    /cL 

$.  Whot  It  n  8ou0Bt  bt  Bill  or  Obahoebt  to  anbjeot  the  homeataad  to 
the  payment  of  a  porohaae  of  aa  oatatanding  titles  the  wifo  ia»  naoaaniy 
party  to  the  bilL    Id. 

|»  Wmni  It  n  Sought  to  Scmiaor  HomBnAD  to  pATMnr  ol  Hw  po^ 
ohaee  of  an  oatatanding  titles  and  the  wife  ahowa  that  the  parameoiii 
title  waa  held  by  heraelf  or  her  hnaband,  at  the  time  that  tiie  pornhaaa 
waa  made,  the  ooosideration  agreed  to  be  paid  therefor  wiU  not  be  v»> 
guded  as  pnrohaae-moDey  ao  aa  to  anbjeot  the  land  to  ita  payment;  b«t 
all  prooeedingi  will  be  enjoined  which  tend  to  deprire  the  wife  of  tta 
homeatead  to  the  extent  of  one  thonaand  doUara;  bat  if  it  appean  thnft 
the  oatatandbig  title  parohaaed  waa  panunoant^  then  a  aala  mnat  be  d^ 
creed  to  enforoe  the  payment  of  the  porohaae-money.    Id* 

%  HiTBBAND  AHD  Wdb  icubt  CoHoim  XH  Dud  OB  MooTOioa  09  Hdan- 
■nuo^  in  order  that  it  may  hare  any  Talidity,  nndar  the  Iowa  KtwUkm 
of  180a    Burnap  y.  Cook,  m. 

H  HOIORBAD  RiOlIT  IB  SuBOBDIIUra  TO  THAT  OF  VSHDOE  fOT  Ma  WLpaid 

porohaae  money.    Id, 

IOL  HOBTOAOn  OV  HOKmSAB  D  HOT  SlTBBOOATBD  TO  YonMIBli  RiaBB  ^ 

TO  PuBOHABB-MOiniT,  80  that  the  mortgage  ia  Talid,  where^  after  tiie  por- 
ohaae of  the  land  and  the  exeoatioa  of  a  mortgage  thereon  to  the  Taodor 
to  aecnre  the  parchaae-money,  and  the  oae  of  the  land  aa  a  homeatea^ 
the  hoaband  became  boond  aa  aarefy  for  another,  and  aabaeqoontly  aa- 
aamed  payment  of  the  debt  and  ezecated  the  mortgage  of  the  liamaafeail 
alone  to  Beoore  payment  thereof^  in  oonaideratlon  of  raoatfing  a  oradit  ol 
a  like  amonnt,  obtained  by  the  prinoipal  debtor  from  the  vendor,  on  tlia 
parchaae-money  notea.    Id, 

IL  Win  OAHVOT  BX  AmOTXD  BT  DlCBXX  IN  PBOGBXmira  TO   FOBJKBMB 

If  OBTOAGB  ON  HoMXsrRAi)^  to  whioh  aho  waa  not  a  party.  Id, 
18.  H0MI8TBAO  RiOHr  nr  Pboosbb  hat  bb  Loer  ondar  oonTeyanoe  es» 
oated  by  hoaband  and  wif e^  thoa|^  thqr  do  not  ralinqaiah  aooh  lif^  in 
the  form  reqoired  by  atatate,  if  in  paraaaaoa  of  aooh  oonTeyanoe  Umj 
abandon  poaaeaaion  to  the  vendee.  Btmom  ▼.  Coom,  402L 
IS.  Bights  or  Intant  Ghildbbn  in  Hohbrbad  abb  unhbb  OoHTHOii  ov 
Pabxnts  daring  the  joint  livea  of  the  latter.    Id. 

14.  AOTUALBXKOVALlBOHHOKBBTBADWXXHNolBTBHXIOiNTO&HmHlaa 

waiver  or  forfeitareof  the  rights  amoonting  to  an  ahandonnwi  aa 
against  pordhaaera  or  creditora^  even  thoogh  no  new  huiuoatead  ba 
gained.    Fj/fe  v.  Been,  677. 

Vk  Tbhfobabt  Bxhoval  vbok  Hombrbad  DOM  HOT  Amooht  to  Abahboh- 
HBHT  thereof,  and  the  homestead  will  be  traatad  aa  atiU  existing^  if  Ihto 
tmktme  revertemii  ia  eatabliahed,  and  third  peraona  have  not  bean  lad  to 
believe  that  it  waa  not  a  homestead  by  the  owner  being  thna  oat  of  po^ 
aaaaion,  and  to  act  npon  this  belief  by  pnrbhaaing  or  apeotfioaUy  altari^g 
their  condition  npon  the  faith  that  it  waa  not  exempt  aa  a  homeatead.  M 

16b  WHBTHxa  Rbhoval  iboh  Hokbbkbad  was  Actual  so  as  to  Oi>mii 
TUTx  Abandonhxnt,  or  merely  temporary,  depends  npon  the  peoaliaf 
faota  of  each  oaae,  and  no  general  rale  for  the  determination  of  the 
tion  can  be  enonciated.    Id, 
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17.  PosnssioH  BT  Owner  of  Homsstxad  of  ADJonoNa  Tract  of  Land 
under  parol  contract  of  porchase,  and  improvement  thereof  as  part  of  the 
homaetaady  will  operate  to  exempt  sach  land  from  judicial  sale  to  satisfy 
a  debt  contracted  after  such  purchase  bnt  before  actual  conveyance  t» 
him.     Id, 

IS.   JtnMMZHT   LiXM  DOES  NOT  ATTACH  TO    PrkMISBS  HeLD  BT    JlTDOlIKNT 

Dkrob  a8  Homestead,  either  while  used  as  such,  or  after  sale  and  trans- 
fer of  possession,  if  the  premises  were  used  as  a  homestead  before  the 
debt  upon  whidh  judgment  was  rendered  was  oontraoted.    Ckmrndagi  t« 

HOMICIDK 
See  Cedcznai,  Law,  2-10i 

HUSBAND  AND  WIFE. 
8m  HoKEREADa;  Married  Wohik. 

INDICTMENXa 
8m  CSbdonal  Law,  12, 14|  16L 

INJUKCnONa 

Pftuar  IN  Qum  Pomiwion  of  Real  Ectatb  OLAimiro  ai  Owvse  may 
obtain  aa  injunetion  to  restain  others  from  dispossessing  fcim  by  meani 
of  a  writ  of  possession  issued  on  a  judgment  to  which  he  was  not  a 
party;  or  if  he  has  been  dispossessed  under  such  a  wiit»  he  may  resort 
to  his  action  of  forcible  entry  and  detainer  to  restore  him  to  the  posses- 
sion  from  which  he  has  been  forcibly  and  unlawfully  ejeoted.  Bryuh  ▼• 
FowUr,  882. 

INSOLVENCY. 

1.  ABSOLim  Sale  bt  Insolvent  Debtor  of  All  ms  Pbopsrtt  is  Vald^ 
if  made  in  good  faith,  and  for  a  valuable  consideration,  without  any  oon- 
tingent  interest  remaining  in  him.    Buett  v.  Bwektngham,  616. 

%,  Attachino  Creditor  cannot  Avoid  Sale  and  Deuvert  of  Personal 
Profertt  on  the  mere  ground  that  snob  sale  was  made  with  intent  to 
prefer  another  creditor,  in  vidation  of  the  profviaions  of  the  insolvent 
law.    Oordner  v.  Lane^  779. 

INSUBANOB. 

1.  One  has  Insurable  Interest  in  Bibaltt,  where  the  title  bond  fbarate 
has  been  assigned  to  him,  and  the  obligee  in  such  bond  has  made  vain* 
able  improvements  upon  such  property.  Afpru  v.  Hwiiford  Fwt  ln$, 
Co.,  653. 

t.  Alienation  of  Insured  Profertt  will  End  Pouor  as  to  asswed,  il 
be  retains  no  further  interest  in  the  property;  but  if  an  interest  is  still 
retained,  the  policy,  in  the  absence  of  special  stipnlations  to  the  oon- 
trary,  will  oover  and  protect  that  interest.    Id. 

B.  Under  Condition  in  Pouot  of  Insurance  that  in  Case, of  Ant  Sau^ 
Tranefsb,  or  change  of  title,  in  the  property  insured  such  insuraaoe 
shall  be  void  and  cease,  a  merely  nominal  transfer^  aa  ooUateral  a^ 
eority  for  debta  which  are  liena  on  the  property,  will  not  avoid  the 
policy.    Id, 
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i^  HuaBAND  UAY,  WITH  OR  WRBOUT  CkuTSBRT  OF  WiwM,  wfaen  alzwidj  fm 
poflaeadon  under  a  def eotive  title,  acquire  an  oatetiadiiig  title  on  eredH^ 
and  he  cannot^  bat  the  wife  may,  deny  that  it  was  paramoont.  And 
until  it  appears  that  aach  a  title  waa  not  aoqnired,  the  oonaidaratioa 
agreed  to  be  paid  therefor  will  be  treated  as  porohaae-moiiey.    ItL 

C  Whir  It  n  Sought  bt  Bill  nr  Ghascebt  to  eabjeot  the  homeataad  to 
the  payment  of  a  pnrchaae  of  an  ontstanding  titles  tiie  wife  iaa  nooaaany 
party  to  the  bill.    Id* 

I.  Whxn  It  m  Sought  to  Scbjhot  Homanuo  to  PAnaar  <d  Ilia  por- 
ebaae  of  an  oatatanding  titles  and  the  wife  ahowa  that  the  paramnmit 
title  waa  held  by  heraelf  or  her  hnaband,  at  the  time  that  the  porohaaa 
waa  made,  the  consideration  agreed  to  be  paid  therefor  will  not  be  re- 
garded as  pnrchaae-money  ao  aa  to  aabject  the  land  to  ita  payment;  bvl 
all  proceedings  will  be  enjoined  which  tend  to  depriye  the  wile  el  Iba 
homestead  to  the  extent  of  one  thoosand  doUara;  bat  if  it  appean  tiial 
tiie  ootstanding  title  parohaaed  waa  paramount^  tiien  a  aala  most  be  da- 
oreed  to  entoroe  the  payment  of  the  parr  base  manny*    ItL 

H  Hu8BAin>  Ajn>  Wm  icubt  CkmooB  nr  "Deed  ox  MoBioiai  ov  Hohb- 
stbad^  in  order  that  it  may  have  any  Talidity,  nnder  the  Iowa  IKeiiakai 
of  I860.    BurmB^  ▼.  Cook,  507. 

9k  HoMnriAD  Right  is  SuBOKDnfATB  to  that  ov  Vxnxnt  for  his  nnpaid 
parchaee-money.    Id. 

10.  MORTOAGEB  OF  HOMIRHAB  D  HOT  SUBBOOASHD  TO  YxinXIB's  BuOBn  AM 

TO  PuBCHASB-MONBT,  ao  that  the  mortgage  ia  Tslid,  where^  after  the  par- 
chase  of  the  land  and  the  exeoaticn  of  a  mortgage  thereon  to  the  Tsndor 
to  secore  the  parcbase-money,  and  the  nse  of  the  land  aa  a  homeatea^ 
the  husband  became  bound  aa  aorety  for  another,  and  aabaeqnently  aa- 
Bomed  payment  of  the  debt  and  executed  the  mortgage  of  the  homestead 
alone  to  secure  payment  thereof^  in  consideration  of  reoeiving  a  oredit  d 
a  like  amount,  obtained  by  the  principal  debtor  from  the  Tendory  on  tha 
purchase-money  notes,    /d. 

U«  WirX  CANNOT  BB  ArWWOTKD  BT  I>BaBBB  IN  PBOaBXNNO  TO   F0l1Klff4MIB 

MoBTOAGB  ON  HoMXSTTBAD^  to  whioh  sho  WBS  uot  a  party.    Id, 
18.  HouBBTBAD  RiGHT  IN  PBBMIBB8  MAT  BH  LoflT  undor  conTeyanoo  «!•- 
cuted  by  huaband  and  wif e^  thott|^  th^  do  not  relinquiah  such  ri|^  fta 
the  form  required  by  statote,  if  in  pursuance  of  each  conTeyanoe  Ibaj 
abandon  possession  to  the  Tendee.    Sroum  t.  (%o%  402. 
18b  Rights  of  Infant  Ghildbxn  rx  Hombstbad  abb  unhbb  Oobibqii  <m 

Pabbnts  during  the  joint  lives  of  the  latter.    Id. 
IL  Actual  Rbmoval  VBOM  Bombbtbab  WITH  No  iNTBBnoai  TO  Rbpdbh  la  n 
waiver  or  forfeiture  of  the  rights  amounting  to  an  abandfimsnt  aa 
against  purchasers  or  creditors^  even  though  no  new  homeataad  ba 
gained.    Ff/fe  v.  Been,  677. 

1A»  TbMPOBABT  RbMOVAL  FBOM  HOMflBTBAD  DOBB  HOT  AllOUBT  TO  ABAXMHh 

mbht  thereof,  snd  the  homestead  will  be  treated  aa  still  existing>  if  tiie 
onlmtif  revertemii  is  established,  and  third  peraona  have  not  bean  lad  to 
believe  that  it  waa  not  a  homeataad  by  the  owner  being  thna  oat  of  pea- 
session,  and  to  act  upon  thia  belief  by  porohaaing  or  apeoifically  altvlpg 
I  their  condition  upon  the  faith  that  it  waa  not  exempt  aa  a  homeataad.  M 

16b  Whbthbr  Removal  fbox  Hokbsxbad  was  Actual  so  ab  to  Oohbb- 
TDTB  Abandonxbnt,  qt  merely  temporary,  dependa  npon  the  peeaBag 
facta  of  each  case,  and  no  general  rule  for  the  determination  of  the 
tion  can  be  enunciated.    Id, 

i 
1 
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17.  PoaHXflSIOll  BT    OWNXR  OT    HOMESTXAD  OF  AbJOININO  TraCT  OT    LaND 

under  puol  contract  of  pnrchaae,  and  improvement  thereof  as  part  of  the 
homestead,  will  operate  to  exempt  such  land  from  judicial  sale  to  satisfy 
a  debt  oontraoted  after  such  purchase  but  before  actual  conveyance  to 
him.     id, 

IS.   JtnWMZNT   LiKN   SOBS  NOT  ATTACH  TO    PrUIISES  HeLD  BT    JCTDOIIKMT 

Dkbtob  a8  Homistxais  either  while  used  as  such,  or  after  sale  and  trans* 
fer  of  possession,  if  the  premises  were  used  as  a  homestead  before  the 
debt  upon  whioh  judgment  was  rendered  was  oontnusied.  {Mmmiagi  r. 
Lomg^  602. 

HOMICIDE. 
Bee  Cbhonal  Law,  2-10i 

HUSBAND  AND  WIFE. 
Bti  HomsnAiw;  MARRntn  y^omau 

INDICTMENra. 
8m  Gbzminal  Law,  12, 14^  16L 

iNJUNcnoNa 

Pmcnr  or  Qum  FMsbbidn  ov  Rial  Estatb  Oladovo  as  Owssb  may 
obtain  an  injimetion  to  restain  others  from  dispossessing  &im  by  meane 
of  a  writ  of  possession  issued  on  a  judgment  to  which  he  was  not  a 
party;  or  if  he  has  been  dispossessed  under  suoh  a  writ,  he  may  reaorl 
to  his  action  of  forcible  entry  and  detainer  to  restore  him  to  the  posses 
sion  from  whioh  he  has  been  forcibly  and  unlawfully  ejected.  Bnuh  ▼• 
/VNofer,  882. 

INSOLVENCY. 

1.  Absolotb  Salb  BT  Inbolvbnt  Dbbtor  of  All  wm  Profkrtt  u  Valed^ 
if  made  in  good  faith,  and  for  a  valuable  ocmsideration,  without  any  oon« 
tingent  interest  remaining  in  him.    BwU  v.  Bwckmghaim^  616. 

ti  ATTAGBDro  Cbbdttob  oannot  Avoid  Salb  and  Deuvbbt  of  Pbbsoval 
Profbbtt  on  the  mere  ground  that  such  sale  was  made  with  intent  ta 
prefer  another  creditor,  in  violation  of  the  pronsioiui  of  the  Insolvent 
law.    Oardner  v.  Lane^  779. 

mSURANOK 

1.  Onm  HAS  Imsurablb  Ibtbbbst  in  Bbaltt,  where  the  title  bond  thvefot 
has  been  assigned  to  him,  and  the  obligee  in  such  bond  has  made  valu* 
able  improvements  upon  such  property.  Afpru  v.  ffatrtford  t%re  Int, 
Co,,  663. 

t,  Alibnation  of  Insvbbd  Pbofbbtt  will  End  Pouot  as  to  aasored,  il 
he  retains  no  further  interest  in  the  property;  but  if  an  interest  Is  still 
retained,  the  policy,  in  the  abeence  of  speeLal  stipulations  to  the  ooa» 
trary,  inll  cover  and  protect  that  interest    Id, 

Il  Undbb  CoNDinoN  in  Pouot  of  Insubanob  that  nr  Oasb^of  Ant  8al% 
Tbanbfbb,  or  change  of  title,  in  the  property  insured  such  insurance 
■haU  be  void  and  cease,  a  merely  nominal  transfer,  as  ooUateral  se- 
oatity  tor  debts  which  are  liens  on  the  property,  will  not  avoid  the 
policy.    Id, 
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4.  Under  Condition  nr  Insveanob  Pouct  that  in  Case  of  Ant  Sau^ 
Tbansvib,  or  ohango  of  title,  in  the  property  insmed,  midi  imnTenee 
■hall  be  void  and  oeaae,  a  tranafer  which  would  increase  the  templatiiai 
on  the  part  of  the  aaaored  to  defraud  the  onderwriter  or  lessen  his  intar- 
est  in  preyenting  a  destmction  of  the  property,  will  aroid  the  policy.  hL 

i,  Inbukanos  Gompant  is  not  Bound  bt  Mxbn  Knowlbdgi  of  rb  Aawan^ 
of  acts  which  would  avoid  a  policy,  and  to  wfakfa  he  makes  no  bbjo^ 
tion.    Id, 

4  Holding  Pbofxett  nr  Sioiinr  Tbuvt  to  0n&Ain>  Cbmooobb  ov  BsAfc 
OwNXR  is  not  snoh  a  holding  in  trust  as  is  oontemplated  by  »  caaditiaB 
In  an  insurance  policy,  providing  that  "property  held  in  tmst  or  «a 
ooDunission  must  be  insured  as  such,  otherwise  the  policy  will  not 
■noh  property,"  and  that  "by  property  held  in  trust  is  intended 
arty  held  under  a  deed  of  trusty  or  under  the  appointment  of  «  courts  «r 
held  as  collateral  security."    Id, 

!•  Fabol  Eyidxngn  is  not  Adussiblb  to  Show  that  Aqbnt  of  Inso^ 
ANON  Gompant  failed  in  writing  the  application  to  take  down  the  stsft^ 
ments  by  the  applicant,  or  changed  them,  if  he  had  authority  only  to 
receive  and  forward  applications;  but  if  he  is  authorised  and  does  piM 
upon  the  risk  in  question,  without  submitting  it  to  the  principal^  the  lat- 
ter is  estopped  from  asserting  that  he  has  been  misled  by  the  repreeent»- 
tions  of  the  application,  by  reason  of  the  mistake  of  the  agent  in  writing 
answers  to  questions  asked.     Id. 

%,  Nonoi  OF  Loss  Givin  bt  Thibd  Person  for  Assurrd,  such  pereos 
being  interested  in  the  policy  but  not  the  agent  of  the  assured,  is  nol 
sufficient  under  a  stipulation  that  all  persons  shall,  upon  loss,  deliver  « 
particular  account  of  loss  or  damages,  signed  by  their  own  hands.     Id. 

i,  Merx  SiLKNCi  OF  Insurance  Gompant  will  not  Amount  to  Waivxm 
OF  Dsfbots  in  proof  of  loss;  but  an  objection  to  the  proofs  upon  en* 
specific  ground,  and  silence  as  to  another  in  which  was  the  real  dafeo^ 
operates  as  a  waiver  of  the  latter.     Id, 

10.  Where  Insurer  Knowing  Vessel  to  be  Unsbawortht  at  the  time  of 
issuing  the  pohcy,  elects  to  continue  the  risk  and  take  the  entire  pre- 
mium, and  thereby  induces  the  insured  to  rely  on  the  policy  as  in  fcros^ 
he  is  estopped,  after  loss,  from  claiming  that  the  policy  did  not  attach 
because  of  the  unseaworthiness  of  the  vesseL  But  it  is  not  snfficiSBt 
that  he  "had  reasonable  means  and  opportnni^  of  asoertaining  the 
facts.'*    Hooae  v.  H<me  Itu,  Co,,  240. 

11.  Insurer  is  Entitled  to  Presttme  Seaworthine88  of  vessel  insnred. 
He  is  also  entitled  to  presume  that  the  insured  knew  the  condition  of  hia 
vessel  when  he  applied  for  insurance,  in  the  absence  of  proof  either  way. 
Therefore,  in  case  of  loss  resulting  from  unseaworthiness  known  to  the 
insured  at  the  inception  of  the  risk,  he  is  guilty  of  fraud  in  nonnealim 
the  facts  and  claiming  the  loss,  and  is  estopped  from  setting  up  a  daim 
of  waiver  of  unseaworthiness  by  the  insurer.    Id, 

IS.  There  is  Implied  Warranty  of  Seaworthinbss  incident  to  time  poli- 
cies of  insurance  as  well  as  to  voyage  policies,  as  such  warranty  is  a 
necessary  incident  to  all  contracts  of  marine  insurance.    Id, 

13.  Amount  of  Premium  Paid  is  not  a  factor  to  be  ooosidered  in  dstannsa- 
ing  the  degree  of  seaworthiness  warranted  by  implication,  in  a  time 
policy  of  insurance  on  a  vessel.     Id, 

14.  Polict  of  Insurance  is  Avoided  bt  Sale  or  Traubfeb  bt  Onb  Pi 
NEB  to  one  of  hia  copartners,  of  his  interest  in  iha 
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withont  the  oonaent  of  the  eompeay,  and  before  the  lose  oconn,  where 
tiie  policy  contaiiiB  the  oonditioii,  "that  in  case  of  any  sale,  traDsfer,  or 
cliange  d  title  of  any  property  insiired  by  this  coinpany»  or  of  any  nn- 
divided  intereet  therein,  each  insnranoe  shall  be  void  and  oease."  And 
it  Is  not  material  that  sach  sale  and  transfer  were  made  withoat  the  ae- 
•ent  of  another  partner.    Bdrtfcrd  Fire  In$,  Co.  ▼.  Hobs,  462. 

IIL  Foucr  OF  Insukahci  on  DwEUiiNO-Honu  OoocmD  bt  TnrAirr  ooft- 
tilning  a  stipolation  that  "the  policy  becomes  void  when  the  oceapant 
personally  vacates  the  premises,  unless  immediate  notice  be  given  to  this 
eompany  and  additional  premium  paid,"  will  become  void  if  the  building 
ie  vacated  and  no  notice  is  given  except  to  an  agent  of  the  company 
whose  authority  is  limited  to  the  receiving  and  forwaxding  applioatioM 
for  insorance  to  the  company,  to  the  coUeodon  of  preminms,  and  to  bind- 
ing the  eompany  on  special  hasards  for  the  term  of  ten  days,  and  no 
additional  premium  is  paid;  and  it  is  immaterial,  in  such  case,  that  the 
inenred  did  not  know  the  limited  extent  of  the  agent's  authority.  Bar* 
riton  V.  Oitif  Fire  Ine,  Co.f  761. 

m  Wbbbb  Applioaitt  tob  iKscnAHOB  ON  BiriLDOio  Makes  Bxntns  Oba& 
PnoiOBB  that  it  shall  be  occupied,  and  a  policy  is  thereupon  delivered  to 
him,  such  policy  will  not  be  avoided  by  his  subsequent  faOure  to  fnlfOl 
ineh  pronuse,  unless  fraud  is  proved,  even  though  the  risk  be  increased 
by  the  building  being  unoccupied.    Kunbatt  v.  JSimi  Ins.  Oo.p  78ft. 

See  BviDoroi,  7;  FsAim. 

INTEREST. 
See  UsuBT. 

JDIX^MENTS. 

L  JuiMMiirr  n  Ohoo  in  Action,  Which  PAsais  to  A«ioNn  SOBjBUt 
TO  EQcrmEB  which  could  be  asserted  against  it  in  the  hands  of  the  aa- 
signor.    BaOiager  v.  Tarbett,  527. 

%  JirDOMBNT  18  AanGNABLB  Ghosb  IN  ACTION,  which  the  assignee  takee 
subject  to  and  charged  with  all  the  equities  which  could  be  asserted 
against  it  in  the  hands  of  the  assignor.  ImU  and  Brtwder  v.  Lucaa^ 
573. 

&  KQuirnts  bitwxkn  Two  Pabtibb  to  Judombnt  arising  from  other  and 
independent  transactions  are  not  available  against  such  instruments  in 
the  hands  of  an  assignee,  nor  are  equities  asserted  by  persons  not  parties 
to  the  judgment  or  their  assignees:  Per  Oole  and  Lowe^  JJ.;  Wright^  0. 
J.,  and  Dillon,  J.,  expressing  no  opinion.    M 

4  Equiths  Attachino  to  Debt  abb  Mbbobd  into  Judqmknt  therefor, 
and  cannot  be  asserted  against  an  applicatian  for  a  mandamttu  to  enforce 
the  payment  of  the  same.     Cby  v.  CUjf  CouneS  qfLjfone,  539. 

4w  ^mWMBNT  CBBDITOB    18    NOT    PUBCHASEB    NOB   AmOIKD    BT  WaNT  OV 

NoncB,  and  a  misdescription  of  land  of  the  judgment  debtor,  in  a  re- 
corded mortgage  executed  prior  to  the  judgment,  would  not  confer  on 
such  creditor  a  lien  prior  to  that  of  the  mortgagee;  and  the  latter  would 
be  entitled,  as  against  the  judgment  creditor,  to  have  the  mortgage  re* 
formed  and  foreclosed.  SwofU  v.  Steee,  588. 
6L  Thibd  Pabtibb  mat  Pitbohasb  Judqmbnt  and  Taxb  AflsiONxxNT  ov 
It,  with  or  without  notice.    MUckdl  v.  HoeheU^  151. 

7.  ECLB  OF  CaVBAT  EmPTOB  AfFUBS  in  PmUXBASB  OF  JtTDOlOCNT,  SO  far  88 

third  persons  are  concerned,  in  the  same  manner  as  it  does  to  the 
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cliaae  of  any  other  penooal  property.  If  the  Mwignir  has  no  titto^  Hm 
pnrchaaer  will  take  none,  whether  he  has  notioe  of  such  fact  or  not.    ML 

I.  AflsioNXEirr  of  Judomsnt  nsbd  not  bb  uvdxe  Seal,    Id. 

ii  JuBGMSNT  MAT  BE  Sahsiied  bt  Exboutioh  wxxhout  Bsruwi  ov  Kom 
Fraudulehtlt  Qiyxn  in  SATmrAonoN  of  It. — Where  a  jndgmani 
debtor  delivers  to  the  judgment  creditor  a  promiaBory  note  of  third  per- 
aona  in  eatiafaotion  of  the  jadgment»  which  ie  Toid  beeaoae  frandiileiiilj 
obtained  by  the  jndgment  debtor  from  the  payoca,  it  ie  unneoeanry  for 
the  judgment  creditor  to  return  the  note  before  enlonang  hia  judgmant 
liy  execution.    Id. 

l€i  JviNiifBNT  BT  Default  in  AonoN  in  Wkboh  Original  Noncx  was  not 
8IBVBD  Number  of  Datb  Rbosdirrd  bt  Law  is  BRSoNioua^  but  it 
cannot  be  questioned  in  a  collateral  proceeding.  BaVimger  ▼.  Taarhdlt  527. 

11.  JUDOMXNT  in  FaTOB  OF  SOLB  VUSSTOW  MAT  BR  SrT  OFF  AOAINflT  JUDO* 

MRNT  IN  WmoH  Hb  18  JoiNT  Dbfrndant^  uador  the  Iowa  Reviaioa  of 
I860,  which  abrogatea  all  diatinctioTia  between  joint  and  joint  and  aereral 
liabilities.    /<i. 

I2i  Oeboumstancbb  under  Whioh  Judmxnt  cannot  bb  lioDiiXBD.  — Wbaa 
the  complaint^  eyidence  as  admitted,  the  Terdict^  and  jndgment  are  in 
harmony,  and  the  judgment  ia  eiroiieoiia  becanae  it  indudea  more  land 
than  plaintiff  ia  entitled  tounder  a  proper  oonatmotion  of  the  deeciiption 
thereof  contained  in  a  deed  in  eyidence^  the  supreme  court  cannot  modity 
the  judgment  without  setting  aside  the  Ferdiot»  etc.,  and  will  therefore 
rererpe  the  judgment,  and  order  a  new  triaL    Hki$  t.  Gbfenaaiiy  103. 

It.  Joint  Verdict,  and  Joint  Judgment  therbun,  oannot  be  OajBurED  to 
BT  Deiendantb  having  separate  posseaflicns,  and  who  have  been  joined 
as  defendants  in  an  action  to  recover  land,  where  no  demand  waa  made 
at  the  doae  of  the  trial  for  separate  verdicts^  and  no  objection  or  ezoep- 
tion  waa  taken  to  the  verdict  on  that  ground  ia  time  to  afford  an  oppor- 
tunity to  correct  it.    Id, 

14.  Ko  In JURT  OAN  Result  fbom  Joint  Verdiot  in  an  aotion  to  reoovcr  real 
eatate,  where  no  damages  have  been  claimed.    Id, 

16w  Divided  Ck>URT,  Effect  of  upon  Degree  or  Judgmeht. — At  earij 
common  law,  when  the  judges  were  equally  divided  in  opinion  upca  am 
essential  question  of  law,  no  judgment  would  be  given;  but  here  the 
practice  ia  different    Duromt  v.  Ates  Ccmpamfff  686. 

1ft.  Same.  —  Final  Degree  of  Supreme  Court  of  United  State8»  Ben* 
deeed  bt  Divided  Ck>URT,  HiwniBwing  a  bill  in  equity  after  a  hearing  ia 
a  bar  to  a  subsequent  suit  in  equity,  in  the  state  courts  where  the  caaa 
originated,  for  the  same  cause  and  between  the  aame  partiea.    Id, 

17.  Same.  — Degree  Rendered  bt  Divided  Court  does  not  Mean  that 
they  are  divided  as  to  the  question  whether  it  should  be  rendered,  but 
merely  as  to  the  questions  of  law  involved  in  it.    Id, 

18.  Same.  —Degree  Rendered  bt  Divided  Coubt  n  Binding  on  Par> 
TIES  to  the  suit,  and  is  a  bar  to  another  suit  for  the  same  cauae.  Such 
has  always  been  the  effect  of  a  decree  diamining  a  bill  in  equity  after 
hearing,  when  it  is  not  ezpreased  to  be  dismissed  without  prejudice.    Id, 

19.  Fractige  IN  United  States  Supreme  Court  and  in  State  Courtb 
OF  New  Yore  and  Mabsaohubettb  as  to  Rendering  Judomebt 
WHERE  Coubt  is  Divided.  — If  a  cauae  is  tried  before  a  single  judgo^ 
and  his  ruling  upon  an  essentisl  point  ii  excepted  to^  and  the  judgse  are 
equally  divided  in  respect  to  it  after  argument^  judgmoni  ia 
vandered  In  oanbrmitj  with  hia  ruling.    Id, 
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Wl  Samb.  -  -Iv  8iiroLE  Jctdob  befors  Whov  Causb  is  Tbud  reaervei 
questions  of  law  for  the  ooDaideration  of  the  fall  oocirt»  and  the  judges 
are  equally  divided  on  a  point  which  inyolves  the  plaintiff's  right  to 
reoorer,  judgment  is  oommonly  rendered  for  the  defendant.    IcL 

flL  fiiXB.  — If  Oausb.is  Bbouoht  up  vbok  Lowbb  Goubt  on  a  question 
of  law  by  ezoeption  or  appeal,  and  the  judges  are  equally  divided,  the 
judgment  of  the  lower  court  is  oommonly  affirmed.    Id. 

tL  Samb. — PBBsuiiFnoif  is  Stbono  that  Poiht  Dbgidbd  bt  SnroiJi 
/UDOB  has  been  decided  rightly,  and  it  is  reasonable  in  suoh  cases  thai 
this  presumption  should  stand.    IcL 

flL  Fbbmature  Judombnt  on  CoKSTRUCfnvB  Sebviob  of  Pbocbss  is 
Clbbioal  Mispbisiom,  and  cannot  be  reversed  until  the  drouit  court  has 
refused  on  motion  to  correct  it.    Btiekner  v.  Btuh,  634. 

H  EhTIIT  of  JUDOmNT  BOBS  KOT    QPBBATB  AS  CONSTBITCTITB  KoTIOB  OF 

Rubtbnob  of  Judgment  against  the  defendants  not  included  in  the  en- 
try, under  the  Iowa  code  of  1851,  where  the  entry  is  made  in  the  record- 
book  and  in  the  judgment  docket  in  the  name  of  one  of  the  defendants 
only,  with  the  addition  of  **ei  aL**  to  the  name.  Cwnmmgi  v.  Langf 
50S. 

Wk  Law  of  Ohio  Authorizino  Pebsonal  Judgment  against  Dbfbndant 
Bpon  whom  process  had  been  served  by  a  copy  left  at  his  dwelling,  when 
bo  had  absented  himself  to  avoid  process,  cannot  be  held  invalid  in  Ken- 
tooky  as  between  citizens  of  the  former  state.  The  jurisdictioii  of  the 
fonner  court  being  established,  the  judgment  must  be  received  tm  prima 
/ack  evidence,  at  least,  that  aU  its  mandates  were  in  aooordanoe  with  ths 
law,  and  binding  on  the  parties  until  legally  impeached  or  reversed. 
Bkaenthall  v.  WiOianu,  629. 

Ml  BurmsBD  ob  Technical  Ebbob  in  Ovebbuung  Motion  fob  NovsuEr 
win  not  be  ground  for  reversal  of  a  judgment  after  trial  on  the  merits. 
AyrtB  V.  Hcurtfufrd  F*  Ina.  Co.,  653. 

f7.  One  not  Pabtt  to  Judgment  ob  Degreb  cannot  bb  Injubioublt 
▲ffbcfbd  thebebt.     Brush  v.  Fowler,  383. 

Wk  DaonuoN,  though  Ebbonbous,  cannot  be  Rbvbbsbd,  unless  prejudidal 
to  the  appellant     BudBner  v.  Buik^  634. 

Iss  OomroBATiGNS,  10^  12,  13,  15;  Ejeotment,  1;  Hombstiadb,  18;  PlJU»- 

ING  AND  pBAonoB,  7,  9;  Realtt,  2. 

JUDICIAL  SALES. 

BmmM  mat  BB  Ai»OUBNBD  by  sheriff^  public  officer,  or  trustee  appointed  ts 
it^  without  giving  further  notice.    Hoamar  v.  Sarffent,  638. 

6->10^  12-17,  20-22;  Mobtgages^  9, 19,  20;  PABXNiBSBir^ 
4-6;  PowEBS. 

JURISDICTION. 
See  Estates  of  DboedAntb. 

JURY  AND  JURORa 

Kbbob  IS  Committed  bt  Witkdbawing  Sfboial  Issubs  fbom  Ju»t 

AND  Rbobiving  Genebal  Vebdict,  if  counsel  on  both  sides  consent  tG 

11^  where  the  jury  annonnoe  that  they  oaanot  agree  upon  the  speoial 

Imies  submitted  to  them»  but  can  agree  upon  a  general  veidioi.    MkektU 

T.  BcduU^  151. 
AM.  Daa  Vol.  LXXXV~6S 
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8w  CamaML  Law,  lS-16;  NvQUonrci;  2,  8;  11,  IS;  TsMMjaaa  smv 

Tum,  18;  Qunnoini  ov  Law  ajkd  Faol 

LAIIDLOBD  AND  TJSSAST. 
0M  Damaoib,  10^  11;  FixnTUBi^  1;  RvufD^  4 

UOSSSSSL 
Sea  Mms  and  Mnmro,  2-4. 

BfALICIOnS  PROSECUTION. 

]•  Fmhabli  Oattsb  n  Reasonablx  Gbousd  or  Simnaioii,  ■uppwted  If 
ciremnstuioei  iiiffioieBtly  Btrang  in  thwmtelTM  to  wawntftontJo—  waam 
Ib  the  belief  that  the  penon  aooosed  is  gaQiy  of  the  efitaue  ohafftd. 
Eou  df  Oo,  ▼.  Tfmts,  878. 

IL  Wabt  ov  Pbobabls  Cauu  d  Main  Qbouitd  ov  Aonoir  voe  MaTiWTww 
PlUMSOunoN,  and  most  be  oleerly  ihown.  Ihe  bufden  of  pioof  k  mjfm 
the  party  bringing  the  action,  to  ehow  that  the  orimiaal  piiieeimlhM 
was  the  ofibpring  of  malioe,  and  without  any  probable  caMe  io  Jvat^f  H 
Id. 

H  Maligi  mat  bs  Inrbskd  vbom  Wast  ov  Fboiasui  Gavsi^  baft  a 
want  of  probable  oanse  oannot  be  inferred  from  malioe.    Id, 

4b  Amomu  OnouiiBSAVGia  TsfDiirQ  to  Show  Wabt  ov  Pboiabu  Oaim^ 
the  good  oharaoter  of  the  aoeosed  should  be  givena  prominunt  plaoa.  ML 

H  AsTicn  ov  CouvBKL,  DnjBSBATiLT  RiQuaBTSD  ABD  Obtaibbd^  if  fv 
able  to  the  proeeoation,  will  go  far,  in  the  absence  of  other  faots,  to 
probable  canse,  and  to  negative  malioe^  in  an  action  for  malioiona 
ontion.    Id, 

MANDAMUS. 

Qotibbob  oanbot  bb  Oompbllbd  bt  MAiTDAinm  to  perform  aots  wIIUb 
ezeroise  of  his  judgment  and  discretion.    Jftfet  ▼.  BrmffiMrd^  6ISL 

See  COBFOBATIOBg,  10-14. 

MARKETS. 

!•  FowBB  TO  EsTABUBH  ABD  Rboulatb  M  AR¥»ni  indndsa  powr  to  pwrdiac 
a  site  and  erect  the  necessary  buildings  and  stalls  npon  it^  and  when  p«^ 
▼ided,  to  adopt  snoh  ndes  in  r^ard  to  it|  and  to  the  business  to  be  thsM 
transacted  as  may  be  deemed  reasonable  and  just  OakhmBr.  C% q^ 
AUtm,2S2. 

%  Mabkbt  is  Dbsiobatbd  Piaob  IB  Town  or  Crrr  to  which  all  penoM  cm 
repair  who  wish  to  buy  or  sell  articles  there  exposed  for  sals^  or  il  ia  Joi 
fined  by  English  law  to  be  a  franchise  or  liberty  derired  from  the 
or  in  some  cases  held  by  prescr^tion,  which  presupposes  a  gnuftaad 
be  granted  to  a  public  body  or  a  priyate  person.    Id. 

See  OoBFOBATiOBa,  16-21. 

MARRIAGE  AND  DIVORGB. 

!•  Statotb  Cobvirmibo  abd  Makibo  Yalcd,  from  the  time  of  tiMir 
bratioOy  all  marriages  before  made  and  celebrated  in  or  out  of  the 
el  Maryland  by  and  between  persons  related  within  certain  diyeas  ol 
affinity,  and  providing  that  all  such  marriages  shall  be  held  and 
by  the  courts  in  the  state  to  be  good  and  sufficient  in  law,  to  all 
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md  pupuMMy  is  ooBMwtntMPil>  thongli  igiiMMilivo  in  fffoct  and  in  om« 
iioi  with  an  aariier  statQte.    ffanimm  ▼.  State,  66a. 

Si  BiOBT  TO  OoBiiBM  IS  NiffwaaART  GoBOLLA&T  ov  PowBB  to  diMolye  mir- 
liago  by  diyoroe.  Hie  ocmseqaenoa  of  which  ia,  incidentally,  anthoritj 
to  datomune  the  Maiui  of  the  iaaae  of  the  marriage.    Id. 

%  lAonLATzoN  GonnBiiDro  and  Maxiho  Valid  Mabbiagkb  which  were 
before  voidable  ia  neither  eztraordinaiy,  nnconstitational,  nor  nnjut^ 
bat  oonaervalive,  oiiaential,  and  aalntary,  being  the  only  adeqaate  meana 
.  of  healing  or  prerenting  inevitable  pablio  and  private  wronga.    Id. 

L  CUvoRiOAL  DisABiLiiiBB  AS  Bbqabdb  Mabbiaob  are  aoch  aa  rondar  the 
manriage  voidable^  and  not  void.  They  require  a  judgment  of  a  oonrl^ 
during  the  lives  of  the  partieB»  to  make  them  effective  aa  eauaea  d 
divom.    Id. 

ii  OlYZL  DnABiUTZBS  AS  RiQABDS  Mabbia01»  arising  from  want  of  ei^aoi^ 
to  contract^  or  phyiioal  infirmity,  avoid  the  marriage  <pte  /aeiOf  withoul 
the  action  of  a  court.    Id, 

C  MAXTiiAirD  Act  ov  1777,  Bbolabatobt  ov  Oavon  aa  part  of  the  t^^mwu^ 
law,  and  prohibiting  marriage  between  peraona  related  within  oertaia 
dagreea  of  affinity  and  oonaanguinity  under  certain  penalties  declaring 
that  anch  marriagea- ahonld  be  "void,"  and  giving  to  the  general  court 
juriadiction  to  hear  and  determine  upon  such  marriages,  did  not  contem- 
plate that  by  the  use  of  the  word  **  void,"  such  marriages  should  be  abso- 
Intely  void  ^pso  /ado,  but  only  void  upon  judgment  and  decree  of  the 
court  during  the  lifetime  of  the  parties.    Id. 

T*  Wrih  Mabbiaob  is  Dbolarxd  Void  bt  Statutb,  it  does  not  necessarily 
mean  void  ab  mUio.  Beason  and  justice  would  imply  it  was  void  from 
the  time  its  nullity  should  be  pronounced  1^  a  court  of  competent  juris- 
diction, not  that  it  should  be  so  construed  whenever  brought  incident* 
ally  in  question.    Id. 

MASTER  AND  SERVAITr. 

1»  Im  Aaaas  AOAnrar  Ownbb  ov  Railboais  Bbought  bt  ms  Sbbvaht  «• 
Rbodvbb  Daxaobb  iob  Pbbsonal  Imjubt  sustained  by  him  fram  » 
loeomotive-engine's  running  upon  him  from  a  turn-table  in  consequence  of 
the  want  of  a  sufficient  brake,  the  defendant  may  introduce  evidence  te 
show  that  the  person  who  had  charge  for  him  of  all  the  engines  on  the 
road  had  given  instmoticns,  before  the  accident,  to  the  engineers  to  have 
the  wheels  of  the  «n^nmM  blocked,  while  turning  on  the  turn-table,  and 
that  this  accident  ocoorred  by  failure  of  some  servant  of  the  defendant  te 
obey  such  instructions;  although  such  instructions  were  not  known  to  th* 
phuntiffi    Durgin  v.  Mmmm^  Til. 

t>  Railboad  CoicpAirT  n  Lxablb  bob  Ihjubt  to  Onb  of  m  Sbbvahi% 
cansed  by  a  want  of  repair  in  the  road-bed  of  the  railroad.  Bnow  v. 
HounUndc  R.  R.  Cbi,  7a(K 

IL  WOBKMAN  OB  SbBVART  IS  SUFFOBBD  TO  KNOW,   AND  TO  ASSUVB,  RiSSB 

naturally  incident  to  the  employment  upon  which  he  enters,  among  which 
is  the  negligence  of  other  servanta  employed  in  similar  seryices  by  the 
same  master,  although  they  may  be  reasonably  fit  for  the  aervioe  in  which 
they  are  engaged.  Id. 
4b  Skplotbb  OB  Mastbb  is  not  Liablb  bob  Injubies  Causbd  ntoM  Wabv 
ov  Oabb  and  Caution  by  aenrant  toward  his  fellow-servanti,  which  due 
care  on  the  part  d  the  employer  cft  master  could  in  no  way  prevents    /dl 
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S.  Bmflotxb  OB  MAsmt  n  Liable  io&  Ikjubus  to  SssTAim  ok  Wobk* 
MEV  which  happen  by  reason  of  improper  and  defective  machinary  and 
appliances  used  in  the  proeecntion  of  a  work.  It  is  on  this  prineipla  that 
tiie  proprietors  of  a  railroad  are  reeponsibla  for  acoidenta  happening  by 
tracks  improperly  laid,  etc    Id. 

C  Mabtbr  or  Emploter  is  Boukd  to  Use  Dub  Cabb  ik  Svptltino  aki> 
HAiHTAnTiNO  Suitablb  iNffTBUiCBiiTALniBS  for  the  perfonnance  of  tha 
work  or  daty  which  he  requires  of  his  agents  or  servants,  and  will  be  lia- 
ble for  damages  occasioned  by  a  neglect  or  omission  to  fulfill  this  obliga- 
tioD,  whether  it  arises  from  his  own  want  of  care  or  that  of  his  agents  to 
whom  he  intmsts  the  daty.  But  this  liability  does  not  extend  so  far  as 
to  reqnire  of  him  that  he  should  be  respoDaible  for  the  negligence  of  his 
servants,  if  of  competent  skill  and  experience,  in  using  or  managing  tha 
means  and  appliances  placed  la  their  hands  in  the  course  of  their  employ- 
ment,  if  they  are  neither  defective  nor  insufficient.    Id, 

T.  Railroad  Company  is  not  Liablb  to  Onb  Emplotbb  iob  iNjiraiBi 
O00A8IONBD  bt  Anothbb,  where  both  are  engaged  in  the  same  nndar- 
taking;  and  it  makes  no  difference  that  the  injury  is  the  result  of  negli- 
gence of  an  employee  of  higher  authority,  to  whom  the  injured  employee 
is  subject,  and  from  the  consequences  of  whose  negligence  he  oannol 
guard.     Thayer  ▼.  8U  Lonia  JH'y  Co.,  409. 

t,  Railroad  Gompant  is  Liable  to  Bkplotee  for  Ikjihubs  Happbhivo 
10  Hue  from  its  negligence  in  employing  incompetent  persons  in  tha 
management  of  the  road  and  trains,  or  unsafe  machinery  in  the  mnning 
of  them,  or  using  the  road  when  defective,  if  the  injuries  actually  happen 
from  such  causes,  and  the  employee  injured  has  not  the  same  means  d 
knowledge  of  the  existence  of  such  causes  as  the  employer.    Id, 

MARRIED  WOMEN. 

L  Ib  Galdobbia,  Ko  Title  to  Separate  Pbopbbtt  of  Wipe,  btthbb  Rial 
OB  Pbbsonal,  can  be  Conveted,  except  by  an  inafemment  in  writing 
executed  and  acknowledged  by  her  in  the  mode  prescribed  by  statntsu 
Maclay  v.  Love,  133. 

%  In  Caupornia,  Wife  oan  Create  No  Lien  ob  Enouicbbance  on  hmr 
Sepabate  Propebtt,  unless  by  an  instrument  in  writing,  signed  by  tiie 
husband  and  wife,  and  acknowledged  by  her  upon  examination  sepaiato 
and  apart  from  her  husband.     Id. 

%  Wife  has,  in  California,  No  Poweb  bt  Contract  to  Create  PBBaoNAXi 
Liabilitt  against  herself  in  any  form,  aside  from  exceptional  cases^  ag 
under  the  act  relating  to  sole  traders.    Id, 

4.  Rights  of  Married  Women  as  to  their  Separate  Propebtt,  and  their 
power  over  it  in  California,  do  not  depend  alone  upon  the  principles  d 
the  common  law,  or  upon  the  doctrines  of  courts  of  equity;  but  mainly 
upon  the  constitution  and  statutes  of  the  state.     Id. 

iw   POWEBS  OF  COUBTS  OF  EqUITT  RbLATIYX  TO  SEPARATE  ESTATE  OF  Ma»* 

hied  Women,  discussed.  Married  women  need  no  longer  look  to  equity 
merely  for  the  protection  or  the  enjoyment  of  their  separate  estatea. 
The  statute  is  now  the  source  of  their  right  to,  and  power  of  dispoattioa 
over,  such  estates.  Id. 
C  Power  or  Court  of  Eqititt  over  Separate  Estate  of  Married  Wombv 
IN  California.  — In  this  state  a  court  of  equity  has  no  power  to  enforoe 
any  claim  or  demand  aa  a  charge  or  encumbrance  on  the  separate  estate 
of  a  married  woman,  unless  such  claim  or  demand  has  become  a  ehaige^ 
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1Imi»  or  eneainbniioe  thereon^  by  virtne  of  a  caatnet,  erldonoed  by  aa 
fawtraiiient  in  writing,  signed  and  aeknowladged  by  the  wife  in  aocord- 
■nee  with  the  provisions  of  the  statate.    Id, 

%  Aor  OT  April  17,  1850,  defining  rights  and  duties  of  hnsbaad  and  wifc^ 
and  act  of  April  16, 1850,  concerning  conveyances,  commented  npon.    ItL 

&  SsPABATB  Estates  and  their  Ikcideiits  were  originally  oreationB  eC 
ooorts  of  equity.    M 

9l  BuTRicnoNB  Imfo8B>  bt  Caldornia  Statute  as  to  form  in  whioli 
married  women  must  enonmber  her  separate  estate^  do  not  exist  hi 
equity.     Id, 

IOl  Married  Woman  oannot  Bind  her  Separate  Estate  bt  Kan,  sro.  -^ 
In  California,  a  married  woman  cannot  create  a  charge  or  enourobranes 
upon  her  separate  estate  by  the  ezecntioa  of  a  note  in  consideration  ol 
services  rendered,  or  moneys  furnished,  for  her  benefit,  or  the  benefit  ol 
ber  separate  estate,  or  by  the  purchase  of  goods  for  her  separate  uss^ 
with  the  intent  and  understanding  that  her  separate  estate  shall  be 
bound  for  the  demand;  nor  can  a  court  of  equity  impose  and  enforot 
such  claim  or  demand  as  a  charge  or  enoumbranoe  upon  her  separate 
estate.    Id. 

IL  SacnoN  6  of  Act  of  April  17, 1850,  Definino  Rights  ajtd  Dunss  o9 
Husband  and  Wife,  is  not  UNOONflTrnmoNAL.  The  wife  has  a  right 
to  alienate  or  encumber  her  separate  estate  as  there  prescribed.  If  thai 
portion  of  the  section  requiring  the  instrument  to  be  signed  by  the  hus- 
band were  unconstituticmal,  it  would  not  vitiate  the  remainder  of  the 
section,  if  valid  in  other  respects.  Requiring  the  signature  of  the  hus- 
band is  only  an  additional  safeguard,  and  not  so  vitally  conneoted  with 
the  object  and  scope  of  the  act  that  it  cannot  be  stricken  out  without 
vitiating  the  whole  section.     Id. 

IS.  Act  of  April  17,  1850,  Definino  Riortb  and  Duties  of  Hubban» 
AND  Wife  in  California,  Applies  "  to  property  held  as  separate  by 
woman  married  after  the  passage  of  the  act,"  without  referenoe  to  ths 
time  when  it  was  acquired.    Id, 

U,  Liabelitt  of  Married  Woman's  Separate  Estate  for  her  Debts.  — 
Where  debt  created  by  married  woman's  contract  is  expressly  made  a 
charge  on  her  separate  estate,  or  is  expressly  contracted  on  its  credit^  or 
where  the  consideration  goes  to  the  benefit  of  such  estate,  or  to  enhanoa 
its  value,  equity  will  decree  that  it  shall  be  paid  from  such  estate  or  its 
inoome,  to  the  extent  to  which  the  power  of  disposal  by  the  married 
woman  may  go.    Bogen  v.  Ward,  710. 

14.  In  Egunr,  Married  Woman  is  Liable  on  her  Bond  Givbn  foa 
Price  of  Land  conveyed  to  her  for  her  sole  and  separate  use^  so  far  as 
she  has  the  right  to  dispose  of  her  separate  estate,  and  a  bill  will  lie  to 
enforce  payment  therefor  out  of  her  separate  estate,  where  no  effectual 
remedy  exists  at  law.    Id. 

1&  Bill  in  Equitt,  Sufficient  Allegations  in^  to  Enforce  Patvent 
of  MAitiaTwn  Woman's  Bond  out  of  her  Separate  Estate.— Where 
a  bill  in  equity  has  been  brought  to  enforce  payment,  out  of  the  sepa- 
rate estate  of  a  married  woman,  of  a  bond  given  by  her  for  the  price  of 
land  conveyed  to  her  sole  and  separate  use,  it  need  not  set  out  any  spe* 
eific  estate  or  property  belonging  to  the  defendant  in  her  own  right,  but 
may  allege  generally  that  she  u  possessed  of  property  to  her  sole  and 
separate  use,  and  subject  to  her  disposal,  which  is  chargeable  with  the 
payment  of  the  bond.    Id. 
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10.  MoBTOAOK  Gnrc^r  bt  Mabbixd  Womah  to  Sbcubs  PAnxirr  or  hba 
Bond  given  for  aa  estate  oonTeyed  to  her  own  ose,  etc.,  in  no  degree  af* 
fects  or  impaim  the  equity  of  the  plaanti£F  to  enforoe  payment  for  the 
property  out  of  her  separate  estate.    Id. 

17.  Tbubtxi  is  Kbcsssabt  Party  to  Bill  in  EQurnr  to  enforoe  payment 
of  married  woman's  debt  ont  of  her  separate  estate,  where  it  i^pean 
that  her  property  is  in  the  hands  of  a  trustee.  •  Id. 

18l  Equitt  has  JuiusDicnoN,  Indkpknde:it  or  Statute,  to  CAxrsr  Mab- 
bixd Woman's  Skparatx  Estate,  so  far  as  the  jw  ditponendi  is  Tested 
in  her,  to  be  applied  in  payment  of  debts  oontracted  by  her.    Id, 

18.  EQITTTT  has  JUBISDIOnON  WHERE   No  ADEQUATE  AND  COKPLBTB  RsH- 

XDT  AT  Law  Exists  —  Sttoh  Bbmbdt  does  not  Exist,  when. — ^Wheve 
it  does  not  appear  that  the  debt  which  plaintiff  seeks  to  enforoe  against 
the  separate  estate  of  a  married  woman  was  contracted  in  this  oomaMHi> 
wealth,  or  is  of  such  a  nature  that  a  married  woman  would  be  liable 
thereon,  and  her  property  be  subject  to  attachment  under  oar  statatsi^ 
no  adequate  and  complete  remedy  at  law  appears^  and  equity  has  Jnrii- 
diotion.    Idm 

Ml  All  PROPEkTT  that  can  be  Shown  to  Belong  to  Separate  Ebtaib 
or  WiTB^  by  satisfactory  testimony,  whether  real,  personal,  or  mized, 
and  aU  the  rents,  issues,  profits,  and  increase  thereof,  are,  under  the 
oonstitation  of  California,  sacred  to  the  use  and  enjoyment  of  the  wifs^ 
and  cannot  be  held  to  answer  for  the  debts  of  the  husband.  Lewia  t. 
JohnB,  49. 

tl.  No  Legal  ob  Benevioial  Intebbst  in  Tule,  Use,  ob  Enjotkbht  ov 
Wm's  Sepabate  Pbopebtt  passes  to  the  husband,  and  her  right  id 
property  therein  after  coverture  is  co^xtensiye  with  that  which  she  pos- 
sessed as  a  /erne  aole.    Id. 

fi.  Legislatubb  hat  Enact  Laws  roB  Fubtheb  Assurance  or  Wm^ 
Bight  in  her  Separate  Propebtt  by  throwing  safe-guards  arooad 
the  j'lM  diaponendi,  but  cannot  so  legislate  as  to  impair  it  in  any  degree. 
Id. 

A  Husband  cannot  Acquire  Interest  in  Separate  Estate  or  Wdb  bj 
any  independent  act  of  his,  nor  by  his  supervision  or  labor  can  he  aoqnini 
any  interest  in  the  increase  thereof.    Id, 

tL  Wive  is  under  No  Obuoation  to  GoimNSATB  Husband  vob  m 
Supervision  ob  Labob  upon  her  separate  property  in  the  abisnoe  «f  m 
expiees  agreement  to  that  effect.    Id. 

See  Dowxb;  Hombbtbads. 

MEBGEEL 
See  MoBTGAOBa»  14 


MINES  AND  MININa. 


1.  RioHTB  or  BfiNBBS  AND  Pebsons  Ownino  DiiOHBi  CoEB'i'BUtn'iD  warn 
Mining  Pubposes  are  not  parmonnt  to  all  other  rights  and  intareats 
of  a  different  character,'  regardless  of  the  time  or  mode  of  their  aoquiai- 
tion.     Wix(M  V.  Water  and  Mmbig  Co.,  69. 

•i  Pabol  License  to  Bnteb  upon  and  Mine  Minebal  Lands,  for  a  certain 
■hare  of  the  mineral  raised,  for  an  indefinite  time,  and  an  entry  under 
such  license,  and  expenditure  of  labor  and  money  in  sinking  shafts,  run* 
ning  drifts,  procuring  machinery,  and  making  other  preparations  for 
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mfadDg  *mder  mush  lioensey  wOl  give  to  the  lioenaee  a  TBlid  mibsirtiiig  in- 
terMt  in  the  reel  estate  which  the  lioensor  can  terminate  only  by  giving 
him  eompeneation  for  snoh  ezpenditnie,  or  the  notice  neoecsaiy  to  ter* 
minate  a  tenancy  at  will;  and  the  lioenaee  may  aaaert  hia  riglit  to  po«- 
aeBiiioH|  against  the  lioenaor  or  his  subsequent  leasee  with  notioe^  1^ 
ejectment.    BeaUjf  t.  Oregorf,  M6. 

IL  Whsthkb  iHTEBasr  ov  LioBNBBB  IN  Mdiino  LioDm  BAfl  um  Foe* 
WEtTED,  terminated,  or  abandoned,  is  a  qnestioii  of  faot  npom  which  the 
parties  are  entitled  to  the  verdict  of  a  jnzy.    Id, 

4.  Lnoa  or  MnrsiUL  LAinM  is  hot  Bonn)  bt  Pbztati  OunoM  of 
BOB,  nnless  the  lease  waa  exeonted  with  knowledge  thereof  by  aaoh 
or  hia  aaaignor.    Id, 

IL  OmsAL  Ebtabubhid  Odsxom  ov  MnrxBa  enters  into  and  forma  part  ol 
a  leeae  ol  mining  lands^  in  the  abaenoe  of  any  eipieas  atipalation  to  th* 
eonftraryt  or  of  a  private  onatom,  difihring  thstefroin»  wUdh  wis  knoam 
to  boih  parties.    Id, 

See  HiPAHTATf  BiOHn»  1,  2;  0^  6w 

MISTAKB. 
See  Baxjh^  S|  Vivdob  amd  Vbhixb^  I^  4. 

MOElOAGEa 

L  BnoD  io  BsioiBaB  Ijbh  or  Mobtqaqk  n  Babbbd  bt  SKixmn  ov  Iao- 
TAX10B8  after  the  expiiation  of  four  years  from  the  tiaie  whea  the  vigjil 
of  aotion  aoomes  on  the  debt  seoored  by  the  mortgage.  Oiamkigkam  v. 
JTomMuu  7S. 

&  Bhtb;t  ov  MoBTOAOBi  ZBTO  PomasioB  ov  MoBTOAOBD  Febhdbb  oaa- 
not^  as  between  him  and  the  mortgagor,  open^  to  extend  the  statatocy 
period  within  which  aa  actian  for  the  enforoement  of  the  mortgage  fa 
boned.    Id. 

H  BiQRT  OV  MoBiaAaoB  TO  Mazntaxb  Aanas  to  Rbdbbm  Pbopsbtt 
VBOM  Ldot  ov  Mobsoaob  fa  barred  after  the  ezpiratioii  of  four  yean 
from  the  time  when  the  ri^t  of  aotion  acoraea  on  the  morl|(age  debt. 
Id. 

L  Biosr  ov  AonoB  vob  Rbdbkftion  ov  Mobtoaobd  Fbopbbtt  vboh 
Ijbv  ov  Mobsoaob,  when  barred  by  the  statate  of  limitations,  eaanol 
be  revived  by  aa  offer  of  the  mortgagor  to  pay  the  debt.    Id, 

H  Mobtqaobb's  Rioht  ov  Action  ok  Dbbt,  and  to  Envobcb  Mobtoaob 
given  to  aecore  it^  and  themortgagor'a  right  of  aotion  for  the  redemption 
ef  tiie  property  from  tiie  mortgage  lien,  are  mntnal  and  redprooal,  and 
when  one  fa  barred  by  the  atatate  of  limitationa,  the  other  fa  alaOb    Id. 

4  OONTBTANOB  OV  MOBTOAOBD  PRBKISBS  BT  MOBTOAOOB  TO  MOBTOAGBl 

IN  SAUBVAcnnoN  ov  Dbbt,  fa  color  of  title;  and  if  the  grantee  pays  taane 
en  the  land,  while  it  fa  vacant^  for  more  than  aeven  yeara  thereafter, 
thfa  will  constitnte  a  good  defense  to  a  snit  to  redeem  the  prendses  by  a 
penon  claiming  by  virtue  of  an  execntion  sale  and  deed  of  the  promises 
vnder  a  judgment  rendered  against  the  mortgagor  before  hfa  oonveyaaoe 
to  the  mortgagee.    MeCagg  v.  Heacods,  827. 

7.  POBOBA8BB  ov  POBnON  ov  MOBTOAQBD  PBBKIBBB  CANNOT  RbHBBM  witllP 

oat  paying  the  whole  mortgage  debt    Btrtet  v.  Beai,  604. 

%,  SUBSBQVBNT   PUBGBAflBBS   AND   ENCUMBBANCBB3    ABB   FBOPBB   BOT  BOt 

KaoBasABT  Pabtzbb  in  f oredoanre  proceedinss.    Id, 
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t.  FoBscLoscBB  Salb  d  NOT  Intalid  bbqatwi  Prkhtswi  wxrb  hot  Sool* 
nr  Paboels,  aooording  to  ■abdivimoos  made  after  the  egeoation  d  tha 
mortgage.    Id, 

IOl  Mortoaox  Madb  to  Sbouxb  Indxbtedhbss  Oontdtubb  to  8TAjn>  At 
Such  Sbcubttt,  although  the  note  or  other  paper  which  eridenoas  tha 
indebtedneae  may  be  taken  np  and  other  paper  of  the  same  party  aabrti- 
tated  therefor  by  wa^  of  renewal  or  otherwise.  Equity  holds  the  dabi 
as  the  thing  actually  mtended  to  be  aecued,  and  regards  the  note  aa 
merely  the  evidence  of  the  debt.    DwneU  and  Wife  ▼.  Tentcgge,  460w 

IL  Whkbs  Notb  Fboditoid  does  not  Oorrnsfond  with  That  Dibwtetwii^ 
nr  Mortgaos»  either  by  reason  of  a  misdescription  in  the  mortgage  or  hi 
oonaeqnence  of  renewal  of  the  paper  originally  secured,  the  oomplaint 
ought  to  contain  spedfio  aTerments  connecting  ibB  note  saed  on  with  the 
mortgage  given.    Id. 

IS*  Complaint  Which  Allbobs  that  Dbibni>ant  and  Wm  Madb  Mob»- 
OAQB  to  secure  the  payment  of  a  note,  and  that  the  note  and  morlgaga 
are  filed  with  the  complaint,  is  not  demurrable,  although  the  note  filed 
with  the  complaint  is  executed  by  the  defendant  and  wife  and  doea  boI 
bear  interest,  while  the  mortgage  deecribes  a  note  of  the  same  date  ez^ 
euted  by  the  defendant  alone,  bearing  interest  from  date.  Such  allega- 
tion will  admit  whatever  proof  may  be  necessary  to  show  that  the  note 
exhibited  is  the  one  which  was  secured  by  the  mortgage.    Id. 

ISL  Hobtoaobb,  Induced  bt  Mobtoaoob's  Fraudulbnt  RsPBEBBNTAncura 
to  Surbendbb  his  Mobtoaob,  mat  Keep  It  Alivi^  in  equity,  and 
enforce  it,  as  though  the  surrender  had  not  been  made^  as  against  the 
mortgagor,  and  those  claiming  under  him,  who  do  not  part  with  consid- 
eration upon  the  faith  of  the  discharge,  and  are  not  prejudioed  thereby. 
Vannke  v.  Bergen,  631. , 

14.   MXBOKR    DOES  NOT    OOOUB  WHEBB    MOBTOAGBB   PUBOHABBS  EQUSr  OV 

Redemption,  if  it  is  to  the  interest  of  the  mortgagee  to  keep  the  mori- 
gage  alive,  and  this  can  be  done  without  prejudice  to  the  righte  of  the 
mortgagor  or  of  third  persons.    Id. 

16.   MOBTOAOEB  OP  LaND  MAT  RBLBASB  PaBT  THBBBOf  PBOM  QpBEAXIOV  OF 

HIS  MoBTGAOB  without  impairing  his  security  upon  the  remaindsr,  if,  at 
the  time  he  executes  such  release  he  has  no  notice,  actual  or  ooostraetivs^ 
of  a  prior  conveyance  of  a  portion  of  such  remainder,  made  by  the  mori- 
gagor  to  a  third  person;  and  the  record  of  such  prior  ocnveyanoe  is  no* 
constructive  notice  thereof  to  him.    Oeorge  v.  Wood,  741. 

16.  Right  to  Oontbibdtion  ibom  Subsbqubnt  Gbabtbb  qv  Pobtiok  ov 
MoBTOAGED  Pbbmises  csnuot  be  settled  in  a  suit  in  equity  to  redeem 
from  the  mortgage,  unless  such  grantee  is  made  a  party  to  the  bilL    /dL 

17.  Proceeds  Abisino  fbom  Fobbolosube  Salb  undeb  MoBraAOB  executed 
to  secure  several  notes  maturing  at  difiiarent  times^  should,  in  »baeooe  ol 
any  other  binding  agreement,  be  applied  to  the  payment  of  the  notea  in  the 
order  in  which  they  fall  due,  whether  in  the  hands  el  an  original  payee 
or  an  assignee,  and  without  reference  to  the  order  or  time  of  their 
assignment.    Isett  and  Brewster  y.  Lucom^  612. 

18.  Parol  Evidence  is  not  APMiasTBLB  to  Altbb  ob  Vabt  Legal  EviBOf 
OP  Mortgage.    Id. 

19.  Application  op  Scbplus  Proceeds  ov  Shebipf's  Salb.  —  Where  a  dsoraa 
in  foreclosure  ordered  a  sale  of  so  much  of  the  mortgaged  premises  aa 
should  be  necessary  to  satisfy  the  mortgage  debt,  and  a  special  execntieai 
oommanded  the  sheriff  to  expose  the  whole  property  for  sale^  under 
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which  it  was  divided  into  five  parceb  which  were  lold  eepaiately,  the 
fifth  one  being  sold  after  a  snm  had  been  realised  from  the  sale  of  the 
other  foor  snfficient  to  satisfy  the  debt,  a  motion  in  court  by  a  snbae- 
qnent  lien-holder  to  apply  the  surplus  thus  arising  operated  as  an  aflirm- 
ance  or  ratification  of  the  sale,  and  on  the  hearing  of  the  motion  the  sale 
would  be  treated  as  valid.  PoOt  t.  Sypher,  568. 
fOi  SintFLns  MoOTBTB  Abibik Q  hkom  FoRBOLOsfUsx  Sale,  while  remaining  in 
the  hands  of  the  sherifl^  or  under  control  of  the  oourt»  belong  to  subse- 
^ent  lien-holders  in  the  order  of  priority,  and  should  be  so  disposed  of 
Vy  the  court;  but  when  the  execution  does  not  direct  the  disposition  ql 
such  surplus,  and  the  sheriff  acting  in  good  faith  and  without  knowl- 
edge of  such  subsequent  liens,  applies  the  money  upon  other  executioiis 
in  his  hands  against  the  mortgagor,  he  will  not  be  liable  to  such  Ueii- 
holders  therefor.    Id. 

Boa  Altk&atiov  of  iKSiKumiiTB;  Dowxb;  EffEOPnEL,  11;  HoMUfiASB,  % 
10^  11;  Marbtkp  Women,  2, 16;  PLXADiNa  and  PsLAonin;  6;  Powsu^  1| 
Bn  Adjudioata,  4;  Statdtb  ov  Frausb*  6,  6;  Vunxm  ahd  Ynnni^  7t 
8;  Wsm  ov  AasmxAvai. 

MUNICIPAL  BONDS, 
See  OdRTOEATioNa,  8;  9;  Nbqotiabls  ImsimniaDra^  12. 

MUNICIPAL  CORPORATIONa 
%m  Ow  ff 01  i  ncwa^  8-21 ;  Hiohwats;  Nsguoengi,  4-7)  NviaiiAsuilrafBV* 

MXNTS,  12;  SEWKUL 

MUBDSXL 
See  Cbimival  Law,  2-1Ql 

NAVIGABLE  WATEBa 
See  Fdshbbt. 

NEGLIGENCE. 

L  Fummiv  xn  Aotioh  idr  Nbouoenoe  cAinroT  Bbootxb  uelbm  Ha 
WAB  TTntfCTT.T  UsiNO  DuE  Care  at  the  time  he  received  the  injury,  ersn 
If  the  carelessness  of  the  defendants  occasioned  it.  And  the  burden  cl 
proof  is  upon  him  to  show  that  he  used  such  care.  Warren  t*  FUtiilmrg 
R.  R.  Co.,  700. 

t»  Verdict  hat  be  Directed  fob  Devendakt  if  the  whole  evidence  intro- 
duced by  the  plaintiff  has  no  tendency  to  show  care  on  his  part»  but^  oa 
the  contrary,  shows  that  he  was  careless.    /dL 

H  Facie  as  to  Neolioengb  Which  Cocbt  cannot  Riohteullt  Witb* 
DKAW  VBOM  Consideration  ov  Jury.  — Crossing  a  railroad  track  with- 
out looking  to  see  if  a  train  is  coming  ia  not  condusiye  proof  of  a  want 
of  care,  where  it  appears  that  there  is  a  double  track,  that  the  person  in* 
jured  had  just  bought  a  ticket  at  a  station  for  a  train  which  was  to  past 
vpon  the  farther  track,  and  that  the  station  agent  said  to  him,  "Th« 
train  is  coming;  we  will  cross  over.*'    Id, 

A.  Owner  or  Bcilding  is  Bound  to  Indemnitt  Town  for  Damages  re- 
covered against  it  for  injuries  sustained  by  a  third  person  by  reason  of 
the  defective  and  unsafe  condition  of  an  awning  extending  across  the 
sidewalk  along  the  whole  front  of  the  building,  the  lower  story  of  whidi 
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is  ooeapied  by  shops,  for  the  advmntage  of  whieh  saeh  awnbig  wis  iNdlk 
tad  maintained,  where  the  owner  has  leased  the  whole  of  the  lower  story 
and  a  part  of  the  npper  story,  bat  has  himself  remained  in  possession  d 
the  residne  of  the  upper  story,  there  being  no  express  agreement  with 
the  tenants  that  they  should  keep  the  awning  in  repair.  Mdbkmi»  qf 
Miybrd  T.  ffoOfrook,  735. 
§,  Nonoi  BT  Towif  TO  Ownxb  ov  BuiLDiiro  ov  Aanam  Bboctght  aoazhct 
Ir  to  reoorer  damages  for  an  injnry  sustained  on  the  sidewalk  in  front  of 
his  building  is  saffident^  where  it  deeeribes  the  boilding  and  reqnests 
Um  to  defend  the  action,  and  states  that  if  tlie  town  is  liable  he  will  be 
responsible  to  it,  beoanse  the  injnry,  if  it  oecnrred,  mnst  have  ooeomd 
through  his  negligenoe.    Id. 

I  OwKER  OF  BniLPnTG  Who  is  also  Oooitpaiit  or  Fm  of  It  n  Leablb 

FOB  JsTCRY  resulting  from  his  failure  to  keep  in  repair  an  awning  eac« 
tending  the  whole  length  of  the  bnilding,  altfaooc^  there  be  no  agreemoift 
between  him  and  the  tenants  of  the  resichieof  the  building  that  be  shonld 
keep  the  awning  in  repair.  IdL 
t»  JmxiMKNT  Rbootxbkd  bt  Thzrd  Pbbsoh  AOAnrvr'TowH  fob  Ijuuboi 
SuBTAnno)  BT  RKA809  or  "DEFMonrm  Awhiho  orer  the  sidewalk  ia 
eonnlnsiye  upon  the  owner  of  the  awning  bonnd  to  keep  the  same  in  re- 
pair, and  who  has  had  notice  of  the  pendency  of  the  action,  and  that  tiie 
town  woold  hold  him  to  answer  over,  npon  the  points  that  the  awniqg 
was  defective,  that  the  person  soflered  injnry  while  ezeroisfaig  dne  eai% 
and  that  he  soffered  damage  to  the  amount  of  the  judgment,    /d. 

II  SaoAra  OF  Gas,  Oatjbino  In jubt  to  Health,  EvzDnirci  ABmaBanji  wica 

Enraor  to.  — In  an  action  against  a  gas-light  company  to  recover  dam- 
ages for  en  injury  to  the  plaintiff's  health,  oansed  by  an  escape  of  gae 
from  the  main  pipe  in  a  public  street,  which  passed  therefrom  throng 
▼arious  sewers  and  drains  into  the  cellar  of  the  house,  and  thence  into 
the  bouse  occupied  by  the  plaintiff  evidence  is  competent  to  show  that 
•n  the  other  persons  living  in  the  same  house,  who  had  been  in  good 
beath  before  the  time  complained  of^  afterwards  became  ill,  for  the  par- 
pose  of  showing  the  effsot  of  the  gas  upon  others  who  inhaled  it  at  tiM 
same  time  with  the  pUunti£    Huni  t.  Lowett  €fa$  Ugki  Cb.,  897. 

H  fliA]a.~EviDBNCBTHATlN]IATB8arAK0TKIBHonBBWEBBMA2)B8xnciB 

consequence  of  inhaling  gas  that  escaped  from  the  same  defect  in  the  da- 
fondant's  pipes,  is  not  admissible  for  plaintiff  in  an  action  p>  recover  tot 
injuries  caused  by  the  escape  of  gas  into  his  own  house.  The  evidsnee 
must  be  b'mited  to  the  eflfoct  of  the  gas  upon  those  who  have  in  onmrnon, 
and  under  similar  circumstances,  inhaled  it.    Id. 

Ml  Gas-light  Compaitt  n  Equally  Liablb  fob  Injubt  Oausid  bt  Bkupb 
OF  Gab  from  the  main  pipe  in  a  public  street,  and  passing  therefrosa 
through  various  sewers  and  drains  into  the  plaintiff's  house,  whetiier  the 
injury  was  caused  by  inhaling  gas  of  the  defendants,  or  other  gases  froaa 
the  sewers  and  drains  which  it  set  in  motion,  provided  tbe  plaintiff  wae 
not^  and  the  defendants  were,  guilty  of  negligence.  The  defwndantii* 
negligence  in  such  a  case  is  as  much  the  proximate  cause  of  the  injnry  ae 
if  their  own  gas  had  occasioned  it    Id, 

11.  YiBinor  MAT  BB  DiBBOTED  FOR  DBmoxAiiT  WHXB.  —Where  admittsd 
or  uncontroverted  facts  of  case  show  that  the  acts  and  oondnct  of  a 
plaintiff  at  the  time  of  an  alleged  injury,  and  contributing  to  prodnoe  i^ 
are  such  as  to  indicate^  according  to  the  common  escperienoe  and 
ticn  of  mankind,  a  want  of  due  and  reasonable  care^  adqiled  to  the 
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emnstanoAs  in  which  he  is  placed,  he  does  not  show  any  legal  cause  of 
action,  and  it  is  the  duty  of  the  court,  in  such  a  state  of  the  proof,  to 
direct  a  yerdict  for  the  defendant.  Snow  v.  Houaatomc  R.  JR.  Co.,  720. 
ISi  Facts  Pbopeb  for  Submission  to  Jubt  and  not  to  bx  Ruled  Cabb- 
LBSS  AS  Mattxb  OF  Law.  — Where  the  duty  of  a  servaat  of  a  railroad 
company  requires  him  to  uncouple  the  cars  of  a  train,  which  is  ordinarily 
dec  e  while  the  train  is  in  motion,  thereby  loosening  the  bolt  sufficiently 
to  enable  it  to  be  withdrawn  from  its  socket,  and  which  cannot  be  done 
wbfle  the  train  is  standing  still,  and  he,  in  endeavoring  to  uncouple  them 
while  the  train  is  in  motion,  steps  between  the  cars,  but  meets  with  an 
injury  caused  by  a  want  of  repair  of  the  road-bed  of  the  railroad,  the 
court  cannot  rule,  as  a  matter  of  law,  that  he  was  careless^  and  shoold 
submit  the  question  to  be  determined  by  the  jury;  although  he  con- 
tinued in  the  employment  of  the  company  after  he  knew  of  the  defect. 

13w  Atxbmxnt  of  Complaint  in  AcnoN  against  Railboad  Company  fob 
Damaoxs  resulting  from  the  negligence  of  its  agents  and  servants,  thai 
the  defendant  ran  its  train  with  carelessness  and  gross  negligence^  is 
good  on  demurrer.    Ohio  and  MMaaippi  R,  B,  Co.  v.  DamSf  477. 

8m  Common  Cabbikbs;  Cobposkations,  7;  Hiohwath,  2;  MAniB  An 

Skbvant;  Railboadb;  Rigiivkb8»  1. 

NBQOIIAELB  INSTRUMENT& 

L  Ihlahd  Bill  of  Bzobanob,  What  is.— Instmmont  In  foUotwing  words: 
**CinfflnTiati,  September  18,  1865.  Thomas  WiUiama,  Esq.:  Please  let 
the  bearer  have  fifty  dollars.  I  will  arrange  it  with  yon  this  noon. 
Yoors,  most  obedient^  S.  R.  Biesenthall," — is  an  inUnd  bill  of  exchange^ 
and  not  a  covenant,  and  is  barred  by  the  five  years'  limitation.  Bkmn-' 
Aanr.  WUBams,e29, 

%  Bill  of  Bzchanox  Dbawn  in  Qnx  of  Unitbb  Statxs,  upon  a  person 
residing  in  any  other  of  them,  partakes  of  the  character  of  a  foreign  bill* 
and  ought  so  to  be  treated.    Ifcuofi  v.  Douaay^  268. 

%.  Whxbx  All  Faoib  Conniotxd  wtth  Inland  Bill  of  Ezohanox  abb  to 
Tbanspibx  in  Samx  Statb,  the  law  of  that  state  should  be  applied  to 
ascertain  the  rights  of  the  parties.    Id. 

4  Law  of  Flags  of  Pxbfobmancb  Gotxbns,  in  relation  to  oantraots  made 
in  one  place,  to  be  executed  in  another.    Id. 

6w  It  la  PBXgUMpnoN  of  Law  that  Pabtibs  to  Contbaot  Madb  nr  Onb 
Plaob  to  be  performed  in  another  know  the  law  of  the  place  in  which 
the  paper  is  payable^  and  that  they  intend  this  law  shall  govern  the  con- 
tract.    Id» 

6L  Holdxb  of  Bill  of  Ezohanob  must  Pbbsxnt  It  in  Rbasonablb  Tdcb 
to  the  party  on  whom  it  is  drawn,  at  his  place  of  business.    Id, 

7.  Pabol  Aoobptanob  of  Bill  of  Ezohangb  is  Valid  in  Illinoi8»  and  is 

binding  npon  the  acceptor.    Id. 

8.  Whxbb  Bxfxndant  can  Bbbobt  fob  Dbfxnsb  to  Law  of  Anothbb 

Statb,  he  should  plead  and  prove  such  foreign  law.  Id, 
t.  NaoonABLB  Kotb  at  Common  Law  is  Onb  Patablb  to  Qbdbb  ob 
Bbabbb;  and  snoh  note  may  have  a  bona  fide  holder  who  has  honesUy 
received  it  for  a  consideration,  ignorant  of  any  vice  in  its  original  exeou- 
tion,  and  against  whom  such  vice  cannot  be  set  up  as  a  defense  to  a  soil 
thereon.    MmBdaum  v.  MeSlkent^f,  446. 
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la  In  Indiana,  Kotss»  UNuns  Patablx  at  Bank  in  That  Staii%  oanvot 
HAVE  Bona  Fidb  Holdba,  as  to  defensM,  although  they  are  ao  far  nagiK 
tiable  as  to  be  tranaf  eimble  and  suable  by  the  holder.    LL 

11.  Makkr  or  NoTB  not  Madb  Patablb  at  Bank  in  Indiana  mat  bk 
Estopped  by  his  own  acts  from  setting  np  defenses  against  a  honafdM 
holder  of  it»  notwithstanding  he  oonld  not»  by  the  law  merchant^  be  pve- 
▼ented  from  setting  np  snch  defenses.    Id. 

12.  Bonds  and  Coupons  Issued  in  Patment  ov  SuBSOBiFnoN  of  Munkspai. 
Ck>RFOBATiON  to  Capital  stock  of  a  railroad  oompaiiy,  in  the  f onn  set  osl 
in  this  case,  are  legal  promissory  notes,  and  are  governed  by  the  law 
merchant.     City  qfAurwa  v.  WeU,  413. 

18L  Negotiable  INSTRUla^TS  abb  Qovbbnbd  bt  Law  ov  Plaob  where  the^ 
are  expressly  made  payable.    Id^ 

14  BIeboantile  Papbk  Madb  Void  ab  Iniiid  bt  Statutb  is  void  in  the 
hands  of  a  htmafidA  holder,    /(i. 

lA.  Makeb  op  Note  not  Govbbned  by  Law  Mebcbaht  cannot  Sbll  It 
for  a  price  less  than  that  expressed  on  its  face,  so  as  to  prednde  himswil 
from  setting  up  want  of  consideration  to  the  extent  of  the  disoooa^ 
unless,  perhaps,  where  the  sale  was  by  agent,  a  possible  case  of  estoppel 
may  be  created.    Musaelman  v.  McElhetmyt  445. 

16.  Dbaweb  of  Draft  or  Check  must  have  Dub  Kotige  of  m  Dn- 
HONOR,  according  to  the  roles  of  mercantile  law,  before  he  can  be  heU 
liable  for  non-acceptance  or  non-payment.    LoMirtnet  r.  Seknddif  S71. 

17.  Drawer  of  Draft  or  Check  icat  Waive  Notiob  of  us  Disronob»  or 
may  so  act  as  to  amount  to  a  waiver  of  notice,  and  when  he  hasnotdimwB 
against  funds,  the  necessity  for  notice  does  not  exist.    Id, 

18.  Partt  Who  Draws  upon  Another  must  Provide  Funds,  and  th* 
kind  of  funds  for  which  he  draws^  and  failing  so  to  do^  it  is  the  aaoM  aa 
if  no  funds  were  provided.     Id. 

10.  Holder  of  Check  Drawn  for  Current  Fundo^  is  not  boondtoreosm 
depreciated  paper.     Id, 

ttl  Holder  of  Check  Calling  for  Given  Number  of  Dollabs^  without 
designating  what  character  of  funds  are  drawn  for.  Is  entitled  to  demand 
payment  in  money,  and  is  not  bound  to  reoeive  depreciated  currenoj. 
Id. 

n.  Holder  of  Sight  Draft  must  Put  It  into  Ciroui.ation,  or  Prsbnv 
It  for  Patment,  at  the  farthest,  on  the  next  business  day  after  its  re> 
caption,  if  within  reach  of  the  person  upon  whom  it  is  drawn,  in  ocdar  to 
eharge  th^  drawer  and  indorsers.    Strong  v.  Kmg,  336. 

fg.  SioBT  Draff  Matures  when  Presented  for  Patmbnt;  and  if  pre- 
sented on  the  day  of  its  reception,  end  not  then  paid,  it  must  be  protested 
for  non-payment  on  the  same  day,  and  due  notice  given,  in  ofder  im 
charge  the  drawer  and  indonera,  precisely  as  if  it  had  been  made  payabte 
on  a  specified  day.    Id. 

tL  Sight  Draff,  Like  All  Other  Billb^  should  bb  P^oobtsd  worn 
Payment  by  Holder,  or  his  agent,  during  the  hniiniwa  hoofs  of  Hia 
day;  but  after  such  presentation,  it  may  be  again  presented  by  a  notaij, 
for  the  purpose  of  making  a  protest  for  non-payment^  aftor'busineBB  hoiii% 
on  the  ssme  day.    Id, 

14.  If  Holder  of  Sight  Draft,  on  Prbsbntino  It,  Fivdb  No  Qbs  av 
Drawee's  Place  of  business  to  honor  it»  he  may  eleot  to  consider  tiM 
bill  as  not  presented  for  payment;  but  any  act  evincing  an  eleotion  to 
consider  it  as  presented  for  the  purpose  will  bind  the  holder,  and  hs 


Indbx*  845 


UB^  after  mbh  deetioii,  daim  that  the  bill  waa  not  prceented  for  pay- 

mant.    Id. 
Wk  Babm  RaoBFnoir  ov  Chiok  vbom  Drawkb  iob  Ajfotmr  ov  Bill  will  no^ 

ordinarily,  be  oaiuidered  aa  a  payment,  bot  only  as  a  maana  of  payment; 

and  thia  ia  so,  whether  the  bill  ia  anxrendered  to  the  drawee  at  the  tune 

of  leoeiring  the  check,  or  ia  retained  by  the  holder  nntQ  payment  ia  oon- 

asmmated.    Id, 
t6L  AcoiPTANCB07ChEmoKiiiOMl>BAWBaoyBiLLDiaybeahowntohaT6bee« 

m  abaolnte  payment.    Id, 
S7.  Attbopbiation  of  Chbck  bt  Holdbb  to  Own  Usb,  by  putting  it  in  oir- 

onlation,  becomea  a  payment  of  the  bill  for  which  it  waa  received.    Id. 

flL   WhBTHXB  ChBOK  was  DsFOSITBD  with  BaMKEB  as  MoBBT  OB  IOB  COL- 

UKTnoN,  ifl  a  qneation  of  &ot.  If  depoaited  in  the  nanal  coorae  of  bnai- 
noaa,  the  preanmptioii  ia,  that  it  waa  for  ooUeotion  merely,  and  not  aa 
money.    Id, 

9.  Ghbgk  DEPOsrnED  as  Monet  Qpbbatis  as  PATXENTof  the  bill  for  which 
it  waa  given  from  the  moment  the  depoait  ia  made.    Id. 

IOl  Holdbb  ow  Check  mat  as  Well  Emflot  his  Bankbb,  as  Aoent,  to  col* 
loot  it  aa  any  other  person;  and  if  the  holder  depoaita  the  check  with  his 
banker  for  collection,  anch  deposit  ia  the  aame^  in  legal  effect^  aa  handing 
the  check  to  a  messenger  for  the  same  porpoae.    Id, 

n.  Deposit  ov  Check  iob  Collection  does  not  Ofebate  as  Patment  ov 
Bill  for  which  the  check  waa  given.    Id, 

92.  Holdbb  ov  Check  ouosr  to  Pbesemt  It  iob  Patment  before  the  ezpin^ 
tion  of  the  next  bosinesa  day  after  it  ia  received,  in  order  to  avoid  loaa 
by  the  failure  of  the  drawee.    Id, 

n.  Time  within  Which  Check  must  be  Pbesented  to  Chaboe  Dbaweb  in 
nowise  regnlatea  or  fixes  the  time  when  a  proteat  must  be  made  in  order 
to  charge  the  drawer  or  indorser  of  a  bill  for  which  the  check  waa  re- 
oetved  aa  a  means  of  payment.    Id, 

WL  Pabtt  BECEnnNo  Check  as  Means  or  Patment  must  Pbocube  its  Pat- 
ment on  the  day  of  ita  reception,  or  retom  it  for  non-payment  on  that 
day,  BO  aa  to  have  the  bill  for  which  it  waa  received  proteated  for  non* 
payment  on  that  day.    M, 

Mb  Consequences  or  Nbolbct  to  Pbotbst  Bill  mat  be  Waived  by  persoa 
antttled  to  take  advantage  of  it;  and  B  promiae  to  pay  the  bill,  made  by 
the  person  insisting  upon  the  want  of  protest,  after  he  is  aware  of  the 
lacfaea,  to  the  holder,  amounta  to  a  waiver  of  snoh  laohea,  and  admita  the 
holder'a  right  of  action.    Id, 

Mb  Maxeb  or  Note  Patable  in  Pbofebtt  must  Deliveb  Pbopbbtt,  ob 
Tbndeb  It  at  Time  and  Place  SrBCiriED^  it  seems,  in  order  to  dia- 
oharge  himself  from  his  obligation;  but  a  demand  of  the  property  by  tha 
payee,  after  maturity,  ia  a  waiver  of  a  previous  breach  by  the  maker, 
and  a£Fords  him  a  second  opportunity  to  deliver  or  tender  the  property. 
Stale  V.  Sfmpe,  485. 

17.  Where  PLAiNTirr  Assigned  Note  Pending  AcnoN,  and  he  and  hia 
assignee  filed  an  amended  petition  alleging  that  fact:  Ileld^  that  a  judg- 
toent  in  favor  of  the  plaintiff  was  a  clerical  misprision,  and  besides,  waa 
not  prejudicial  to  the  defendant.    Cooper  v.  PosUm^  610. 

18.  Whebe  onlt  DsrENSE  to  Action  on  Note  is  Usurt,  and  the  verdict 
waa,  "We,  of  the  jury,  find  for  the  plaintiff,"  a  judgment  rendered 
against  the  defendant  for  the  amount  of  the  note  with  intereat  is  proper. 
Id. 


846  Indbz. 

I0L  Vom  EzBDiiBD  WITH  PsRiiov  AAAiBCT  DananftAjni 

TiTXLT  SuimoirBD  ASB  Pboea  Faob  Gnruzra,  and  reqoiin  bo 
proof  afinnde  of  thdr  gennineiien.    Bvdtmer  y.  italic  68C 

401  AooBFTOB  or  Dkait  n  Rkiabdxd  xh  Sams  Liaar  as  Maob  op 
PsoMiaaoBT  NoT%  aad  is  primsnly  Uablo  tlisracm.  Ksiff&r  t.  Boafc  ^ 
(ManBL^  909. 

4L  Dbawxb  07  Bell  ov  Bzohavox  mubt  Pat  It  zv  Drawbi  dom  aoi^ 
where  his  liability  has  been  properly  fixed,  and  no  written  pModsa  «» 
his  part  is  neoessazy  as  in  the  ease  of  a  goamoty.    IL 

It.  LuuuTT  ov  D&AWXB  ON  BiLL  07  SzoBAircui  whflve  ho  has  faada  hi 
the  hands  of  the  dzawee  is  fixed,  iHien  tiie  bill  is  dnly  ptoawited  to  Iba 
drawee  and  payment  refosed,  aid  the  drawer  dnly  notified  of  liie  leftiil 
/d. 

43L  Drawib  hativo  Ko  Fuima  zv  Hahiw  07  Dbawsb  bob  Bxpaoxmov 
07  Abt  is  not  entitled  to  notioe  of  the  refusal  of  paymsBt  bytbedrnpse 
Id. 

41  Dbawbb  is  Bound  bt  Pbomibb  to  Pat  Dbait  made  wtth  kaoirie^f* 
of  non-aooeptanoe  by  the  drawee,    /d. 

45h  PnomsB  BT  Pbawxb  to  Pat  Bzibtino  Box.  Amoubts  nr  Law  to  Ao> 
obptakob,  whether  the  bill  was  taken  npon  the  futh  of  the  proniee  er 
not;  and  a  promise  to  any  perAm  interested  in  haying  the  bill  paid 
to  the  benefit  of  the  holder.    Jones  ▼.  8taU  Bank,  806. 

4$.  Dbawbb  is  not  Bxoubbd  tbom  AooBmNo  and  Patino  Bill  in 

anoe  with  terms  of  his  agreement^  beoanse  of  the  non-performanoe  of  aa 
agreement  by  the  drawer,  made  at  the  same  time^  that  the  net 
of  certain  property  transferred  to  the  drawee  shsJIl  amount  to  a 
snm.    Id* 

47.  It  1CD8T  BB  Pbbbuicxd  in  Bbhai.7  07  AflSiaNBB  07  KoTB  that  the  payer 
and  payee  are  different  persons,  when  they  are  of  the  same  name.  Tba 
Ugal  presumption  is  in  favor  of  the  yalidity  of  the  oontraot.  Cbpper  t. 
PosUm,  610. 

48.  In  AonoN  on  Notb  bt  Auonbb  thbbbot,  Plaihti77  nbbd  not  Atbi 
that  the  defendant  aad  payee  are  diffsrent  persons.  Tb»  iaot  that  they 
are  the  same  person  is  matter  of  defense  properly  ooming  fram  tho 
side.    Id, 

4fk  Whbbb  Dbolabation  in  Aasuiipsrr  on  Pboiiib80bt  Notb  oonnfei 
eially  on  the  note,  and  also  onntains  the  commoa  ooonts^  a 
demnrrer  thereto  most  be  overroled,  if  the  oommon  oonnts  are  goo^ 
whaterer  may  be  the  oharaoter  of  the  special  ooont.  Nkbentm  y.  8kt^ 
don,  280. 

Mi  Pbomibsobt  Noti  n  EnDBNOi^  under  the  common  coonts  in  oifMeifsii; 
in  the  assessment  of  damages,  withoat  proving  any  oonsidecation.    Id, 

41.  Pbomissort  Notb  Rbmainb  Nxootiablb  when  the  following  additiwMd 
danse  is  inserted:  "We  further  agree  that  if  the  above  note  is  not  paid 
without  suit,  to  pay  ten  dollars  in  addition  to  the  above^  for  attonieylB 
fees,"  because  the  amount  to  be  paid  remains  absolutely  certain.    /dL 

0ee  Aoc»RD  and  SAXiB7AonoN;  Banns  and  Bankino;  Hstoffbi^  11;  Sraiw 
mn  07  Ldotationb,  3;  Uoubt,  4,  6;  Usaob. 

NOTICB. 

See  AxxoBNBT  and  Olibnt,  4;  Dbeds,  6;  ExxounoNS,  14;  Ibbitbanoi;  9^  % 

JuDOMXNTs,  5,  6,  24;  Railboads^  1. 


NUI8AKGBS. 
See  OmpoBATioiifli  19i 

OFFICE  AND  OFFIGEBS. 

L  Oorar  wiu.  Phbuki  that  Owwxokbl  has  FiBiOBifBD  Hn  Duttt.  —So 
held  wbflik  ibe  reoord  is  mlsnt  aa  to  whether  »  oonstable  gaTe  due  notioe 
of  a  nle,  bj  odveiiiBiiig  it  ae  reqnixedy  or  not.  '  (Mbertmm  y.  JiUhoQinf 
428. 

IL  Tebmb  "Ovucb"  ijn>  ''Pubuo  Tbubt"  jb  Usxd  nr  Swcmon  Z,  Asn- 
OLS  11,  ov  OoHtrriTUTiojf  OF  OALDOsiriA,  preooribhkg  the  oath  to  he 
taken  as  a  qualification  for  any  office  of  publio  tnut^  have  relation  only 
to  those  persons  and  dntiea  that  are  of  a  pnblionatore.   JSk  parte  T€ile,  92, 

H  Atxobvxt  at  Law  a  sot  "Owwwmr,"  Aino  dois  hot  Hold  **'Bvmuo 
Tbvst"  in  the  oonstitational  sense  of  those  terms.    Id* 

ii  Ih  iMBiAHAy  nr  AcrnoK  AOAnrsr  GouiiTr  TiixAinrBxa  ahd  hd  Sirunni 
to  reoo?er  money  dne  the  state,  the  auditor,  and  not  the  treasorer  of 
state,  should  be  rdator.    Pepper  y.  State  ex  reL  Harvey^  490. 

Iw  Dbavt  of  Official  Boni)^  nr  Body  of  Whioh  CEBTAnr  Nakb  abb 
Ikbebtid  as  OBUOOBfl^  if  afterwards  signed  by  only  part  of  the  per- 
sons whose  names  so  appear,  will  not  become  binding  upon  them  until  it 
Is  executed  by  all,  on  the  ground  that  the  presentation  of  such  hood,  so 
prepared,  to  such  persons  (named  in  it)  as  signed  it^  amounted  to  a  rep- 
resentatum  that  all  the  persons  named  in  it  would  sign  it  before  its  de- 
livery.   Id. 

C  Whkh  Dbaft  of  OmoiAL  Bond^  nt  Body  of  WmoH  CEBZAnr  Kambi 
Aid  Ikssbtid  a8  Obuoobs^  is  presented  to  one  of  such  persons  for  his 
signature  by  the  principal  in  the  bond,  and  such  person  signs  it,  theve 
being  several  signatures  attached  to  it  already,  and  it  afterwards  appean^ 
from  some  cause,  that  the  bond  is  not  binding  on  some  or  any  of  the  psr> 
sons  whose  names  preceded  Ida,  it  should  be  held  not  binding  upon  him» 
unless  it  be  shown  that  he  had  knowledge  of  its  iuYalidity  as  to  tiio 
others  at  the  time  he  signed  it.    Id, 

7*  Whxbs  I>aAFr  of  OFfxoiAL  Bond  is  Pbibintkd  bt  Punoipal  nr  It 
TO  8SYX&A&  PxBaovfl,  and  their  signatures  as  sureties  for  him  are  s^ 
Udted  by  him,  and  he  represents  to  them  severally  that  before  its  de- 
livery he  will  procure  the  signatures  of  a  certain  number  of  other  persons 
as  sureties,  or  of  certain  named  persons,  and  some  of  them  are  induced 
1^  such  representations  to  sign  i^  and  others  sign  it  upon  condition  that 
Boch  other  signatures  shall  be  procured,  and  such  other  signatures  are 
not  procured,  these  several  classes  of  persons,  in  defense  to  sn  action 
upon  such  bond,  may  show  these  facts.    Id, 

S.  OiFioiAL  Bond  of  Oouutt  Trsasuxis  xubt,  cr  Indiana,  bs  Appboyib 
AND  AoOEFTiD  by  the  board  of  commissioners  of  the  county,  and  if  suoh 
board  appoints  no  person  as  agent  to  procure  its  due  execution,  and  on 
its  presentation  institutes  no  examination  into  the  mode  of  its  exeoution, 
or  tiie  sufficiency  thereof,  it  is  reasonable  to  assume  that  such  board  ac- 
cepted it  upon  the  faith  of  the  fair  dealing  of  the  principal  in  procuring 
its  execution,  and  thus  far  at  least  adopted  his  acts  as  their  own,  and  as 
a  substitute  for  the  inquiry  they  should  have  instituted  on  its  presenter 
•ion  for  their  approval    Id, 

See  Attachmbnts;  Bvidbnob,  11;  Shbriffs;  Sobbttbhip,  !• 
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PARENT  AND  OHILD. 
8m  ABiwonoK;  Alders;  Hokibraim^  IS. 

PABTNERSmP. 

L   PEBflOH  OAVKOT  Bl    EanTOPPBD    FROM    DkNTIHO  THAT  Hx  U  MXHBXB  OF 

FmM  by  the  representatioiis  of  one  who  ia  merely  the  agent  of  the  firm. 
Pkmier  ▼.  Lord,  773. 

t.  SxrABATS  Gbkdhor  or  Individual  Sxtbtttino  PARTvnt  may  etteoh  by 
way  of  execution  a  debt  due  the  partnenhip,  of  which  that  indiTidoal 
waB  a  member,  before  a  settlement  of  the  partnerahip^  and  asoertainnMBt 
of  the  debtor  partner's  interests.    Berry  t.  Harris,  639. 

IL  Each  Pabtker  mttst  Exonxratx  the  other  from  a  moiety  of  a  joint  debtb 
No  act  falling  short  of  a  complete  exoneration  of  one  partner  and  his 
property  from  so  much  of  the  liability  as  he  is  entitled  to  be  ezmerated 
from,  will  operate  aa  a  discharge  of  the  other  from  hia  obligation  in  tiwl 
ragard.    Downs  ▼.  Jackson,  289. 

4»  Halx  sn  Massk  of  Lands  belonging  to  partners  in  aereralty  for  the  dia^ 
oharge  of  a  joint  partnership  debt  does  not  discharge  any  part  of  the 
property  aold  nor  the  partiea  from  their  respective  duties^  namely^  to 
each  pay  a  moiety  of  the  debt.    Id, 

lb  Whkbx  there  IB  Sale  en  Masse  of  landa  belonging  to  partnera  in  aever^ 
■Ity  to  discharge  a  joint  partnerahip  debt»  neither  can  obtain  a  diaehaige 
of  hia  property  without  paying  the  whole  amount  of  the  pnrchaae-monaix 
with  intereaty  and  each  of  them  haa  the  aame  right  after  the  aale,  within 
the  time  allowed  to  redeem  the  landa  for  that  poipoee  aa  he  had  befora 
that  time  to  pay  the  debt  to  diacharge  himadf  from  peraonal  liability. 
Id. 

%,  Where  Lands  Owned  bt  Partners  in  Sxtebaltt  are  eold  m  masss 

under  execntion  to  discharge  a  partnership  debt^  and  one  of  the  partners 

*  redeems  the  landa,  he  ia  entitled  in  equity  to  reoover  from  the  other  one 

moiety  of  the  money  paid  by  him  with  intereat  thereon  from  the  time  ef 

ita  payment    idL 

See  Insubanoi^  14. 

PAYMENT. 

In  Aooonft  avo  SAnst aoxion;  Aoenot;  Collaxebal  SKnnarri 

OAOB%  6;  Res  Adjudioata,  1,  2. 

PERJURY. 
See  Gbiuinal  Law,  11. 

PLEADING  AND  PRACHOB. 

!•  Thebb  is  Misjoinder  of  Parties  where  Husband  and  Woe 
Sited,  and  no  canae  of  action  is  shown  against  her.    Mddttp  t.  Xoae,  183L 

%  AlTIDAYIT  rOB  GONTINTANCB  IN  loWA,  fOR  ABSENCE  Of  WlTNBIS^  MUST 

State  hia  name  and  reeidence,  and  the  facts  showing  the  probability  ol 
procuring  his  testimony  at  the  next  term,  th«»  facts  showing  due  diligence 
to  obtain  the  witness  or  hia  testimony,  and  the  facta  to  be  proved  by  htm. 
State  y.  Skupe,  485. 
H  Affiant  is  Guiltt  of  Pbrjurt  if  He  Willfully  States  nr  Affc- 
BtATiT  FOR  Continuance  Ma-'  'i:^  \.liich  are  false  and  material  to 
establiahment  of  one  of  the  eaaential  parte  of  aooh  affidan^  althoogli 
mattera  stated  aa  to  the  other  parta  are  wholly  immateriaL    IdL 
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4  Am  Oinxral  Bulb,  FhAorm  need  hot  AsruttFATm  ILltibbs  or  Dm- 
TKN8X,  and  ifl  required  only  to  state  f aote  which  oonstitate,  prima  fttck^ 
a  oaiue  of  aetion.    Cooper  v.  Potion,  610l 

8w  AVSWEB  SXTTINO  UP  FOBHXR  ADJUDICATION  MUST  BB  AOOOXPAHIKD  Bf 

CoxFUBTB  Rboobd  of  all  the  pleadings  and  proceedings  in  the  case  npoa 
which  it  is  founded,  and  if  it  fails  to  do  this,  the  defect  may  be  reai^ed 
by  demnrrer.  WiUktmson  v.  Foreman,  475. 
•»  Abbwxb  to  Bill  to  Forboloab  Mobtoaox  Dbntinq  that  Autxbatiors 
nr  MoBTQAOX  Notes  were  made  by  the  consent  of  the  parties,  as  alleged 
in  the  bill,  but  not  averring  that  tiiey  were  fraudalently  made,  does  not 
pat  in  issae  the  intention  with  which  they  were  made,  and  the  ooorfe  will 
not  ooDsider  the  evidence  in  regard  to  it.     Vogk  v.  Ripper,  296. 

y.  JUDGMEET  will  EOT  BE   BeVEBSED  BBOAUSE  DeMUBBEB   HAS   BEEET  Im- 

PBOiFEBLT  Sustained  to  special  pleas,  where  the  appellant  has  had  fht 
fall  benefit  of  the  matters  set  up  in  the  special  pleas,  they  having  bMtt 
given  in  evidence  under  the  general  issae.    Jona  v.  Staie  Bank,  306L 

lb  Complaint  cannot  be  Amended  in  Supbbmb  Ck>UBT  so  as  to  make  il 
correspond  with  the  verdict;  but  the  district  courts  in  a  proper  oase^  naj 
before  judgment  direct  the  oomplaint  to  be  so  amended.  Hooper  r. 
WeOe,  Fargo,  d>  Co.,  211. 

9l  Plaintiit  n  not  Entitled  to  Judgment  on  Plbadino%  where  the  do* 
lendant  denies  the  ri^^t  of  the  plaintiff  >ad  sets  up  tttb  in  himsell 
ITiilofi  Water  Co,  v.  Orary,  146. 

IOl  Mattbbs  not  Embbaoed  nr  Gbounds  op  Appeal  Set  Fobtb  nr  Stazb* 
meet  on  Appeal  will  not  be  noticed  by  the  appellate  ooort  Wixom  v. 
Bear  Bher  etc  M.  Co,,  69. 

11.  Stipulation  between  Attobnetb  iob  FLAiNrnr  and  Deibndabt 
that  Annexed  Statement  is  a  coRect  statement  on  motion  for  now 
trial,  that  upon  it  plaintiff's  motion  for  a  new  trial  was  refused^  also 
that  it  contains  the  judgment  roll,  orders  and  instructions  given  by  the 
ooort^  and  shall  be  used  on  appeal  without  further  certificate  or  identlfl* 
eation,  cures  all  technical  objections  to  the  transcript;  and  where  no 
tice  of  motion  for  new  trial  appears,  the  court  will  presume  that  one 
regularly  given.    Oodehtnux  v.  Mu^ford,  176. 

ISi  Complainant  has  Bight  to  have  NonoE  upon  Bbcobd^  in  a  predso 
and  unambiguous  manner,  of  the  conclusions  of  fact  intended  to  be 
drawn  from  allegations  in  the  answer.     Vogle  v.  Ripper,  296. 

VL  XzoEPnoNB  TO  Ohaboe  op  Goubt  should  Point  out  specifio  portiflns 
of  the  charge  ezoepted  to,  and  should  be  made  at  the  time  of  the  trial, 
before  the  jury  retires,  so  that  the  judge  may  have  an  qpportuni^  to 
ooReot  enors.    Hieke  v.  Cbtemoit,  106. 

Mb  Cause  will  not  be  Bevebsed  on  Appeal  pob  Ebbob  nr  Pebmrreg 
Question  to  be  Put  and  Answered,  where  the  answer  is  haimlessi 
nor  where,  though  not  harmless,  no  motion  for  a  new  trial,  on  aocoont 
of  the  error,  was  interposed.    City  af  Aurora  v.  Weet,  413. 

16b  New  Tbial  should  be  had  upon  Question  op  Damages  oklt,  where 
the  ezceptions  which  are  sustained  relate  to  that  question  solely.  JCmI 
V.  WhUimy,  739. 

16L  Bkbob  in  Admitting  Tbstimont  mat  be  Cubed  bt  Xhsebuctions  to 
the  Jury  to  dinegard  such  testimony;  and  when  so  cured,  the  eifor 
is  not  snffioient  to  entitle  the  objeoting  perty  to  a  new  triaL    Uwkm 
Witkr  Oo,  V.  Crary,  146. 
▲X.  Dae.  Vol.  LXXXV— m 
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17.  Vbw  Trial  will  vot  bb  QmAimDb  wbea  II  is 

diet  oi  re*  trial  most  be  the  nmo  m  ca  tiw  lofBMr  tridt 
oonrt  bekyw  may  hare  erred  as  to  eome  of  tbe  instroofelaoa  gbm. 
CbnneZ  ▼.  £t660^  286. 

8te  CBmniAL  Law;  Damaqmb,  4-11;  EQurrr;  EaxoFfBL;  Brnmrai^  Iff 
HsQHWATB,  12;  JiTDOiainra^  15-22;  yUaoQAOWB,  12;  KMOiiAHfl  Is^ 
■TBuiiKim^  4A,  49;  Rkamt,  1;  Bspunmr;  Bn  AnivraQATA,  S;  H 

FLSDGB. 

VtB>on*8  RioBT  n  Sufbsior  to  Lnw  ov  Eimjution  Ijbtud  urav 
■BIT  PtBDOBDb  Ujr  An  offloer  who  had  notioe  ol  tlie  pMfeu 
A06ermAlS. 

See  OOLLATBBAL  SBOUBlTr. 

POSSESSION. 

L  Pbiumitioh  of  Owkxbship  ABunro  nuxM  FomiiimoB  or 
oreroome  bj  the  nnezplained  exiBtenoe  of  the  gorenunflBt  bnuid 
the  hone.    Bergen  v.  Rigg*^  904. 

%  PofiBBBSiov  ov  GhattHiB  CuATis  Pbbsuiiptxqn  ov  OwBBBBBir;  bat  thtt 
frmafaicie  oaie  naay  be  rebutted  by  oiroimiftaiioM  attcndiiig  the  powei 
■Lon,  or  by  positive  proof.    Id, 

IL  Whabb  Dbfbndant*8  Possbssion  ov  PXBaOVAL  Pbqpbktt  IB  AOOdH- 
FABiBD  BT  SucH  C1BOUMSTANOB8  tti  rebate  the  preeimiptian  of  owner- 
•hip,  it  ie  error  to  inetract  the  jniy,  in  an  aotion  fw  breach  of  implied 
warranty  of  title  on  a  sale  thereof,  that  poeaeenon  ia  pHmafaeie  eridenoe 
of  ownership,  and  that  the  burden  is  upon  the  plaintiff  to  prore  title  ia 
another,  each  instmotion  being  oalcnlated  to  mislead,    /d. 

4.  AoruAL  OooupANOT  OF  Past  of  Tract  of  Land  Amoubts  to 
BiON  OF  Wholb  Traot  whbn.  —  Where  one  enters  into  aotoal 
sion  of  a  part  of  a  tract  of  land,  claiming  the  whole  under  a  deed  in  wUoh 
the  entire  tract  is  described  by  metes  and  bounds,  his  possession  is  not 
limited  to  the  part  actually  inclosed,  but  extends  to  every  part  of  the 
entire  tract  not  in  the  adverse  poesession  of  another  person  at  the  time 
el  his  entry.  And  this  rule  applies  to  small  as  well  as  lai^  traots  el 
land.    Hkk»  v.  (hkman,  103. 

See  Wbtii  of  Asaisr  anob. 

POWERS. 

L  MoBTOAOBB,  nr  Eiboutiho  Power  of  Salb  in  MoBroAOB  ov  Pibbonal 
Profbrtt,  mat  Adjourn  Salb  from  time  to  time,  in  the  ezereise  of  % 
reasonable  discretion,  without  doing  so  through  the  agenoy  ol  a  Hoeneed 
anotioneer  or  gi vixig  any  new  notioe  to  the  mortgagor.  Hotmet  v.  Botrgetd^ 
688. 

i.  PUBOSABXR  OF  PROPERTT  UNDBR  SaLB  IN  PUBSUANOB  OF  POWBB  IS  ohaif*- 

able  with  notice  of  the  extent  of  the  power,  and  is  boond  to  see  that  ift 
has  been  pursued.     Sears  v.  Lhermore^  564. 

Sl  In  Abcertaininq  whether  Powbr  has  been  Pbopbblt  RiBBiniiBD  os 
Fdllowkd,  no  question  of  jurisdiction  is  involved  as  in  oaaas  of  judidal 
sales.     /J. 

4  Directions  ix  Power  of  Salb  must  bb  Stricflt  Pttbsubd^  and  a  devia- 
tion iu  the  execution  of  the  power  will  invalidate  the  sale,     fd. 
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IL  WasBB  Debd  GoMTADriNo  PowKB  ov  Balm  provided  that  notioe  ihoold 
be  giren  by  poetiiig  on  the  front  door  of  a  oertain  hotel,  a  poitfaig  of  eodl 
Botioe  near  the  door  bat  not  on  it  ie  not  a  inffioient  oompUanoe  with  tte 
power;  and  the  faot  that  the  proprietor  of  the  hotel  refoaed  to  permit  ikm 
postiiig  of  looh  notices  on  the  door  of  hia  hooae  would  afford  no  esooM 
ior  diaregarding  the  tenna  of  the  power.    /dL 

See  Aourcrr,  2, 

PRINCIPAL  AND  AGENT. 
See  AoKMOT. 

PROBATB  COURia 
See  HRATn  or  Dscedknts;  BxnuroBa  axd  Ammninuieiik 

PROCESS. 

1.  AlUWATIOH  TBAT  DiBTOR  BAD  BUN  MOBB  TSAV  THnOT  DaTI  VmVW* 

TABILT  WITHIN  CoNrKDiBATB  Lnrxs  may  be  taken  for  nnnfeewd,  if  tm^ 
ported  by  the  proper  affidavit.    Buekner  v.  Buah,  634. 

&  Pbopkrtt  Skizbd  undbr  Fibbi  Faoias  Is8inu>  fbom  Uhitbd  Statbi  Cib* 
€UTr  Court  oannot  be  replevied  by  proceea  iMmed  frcnn  a  etate  ooork 
Munaon  v.  ffarroun,  316. 

i»  Statb  Court  CAmror  Lawvullt  Intehterb  with  Bxbodtioh  ov  ¥ofAL 
PBOOB88  ov  Fbdbbal  Court  for  the  protection  of  a  stranger  alleging 
that  his  property  has  been  tortiously  seiaed  in  ezecntion  to  satisfy  tha 
debt  of  another.  A  remedy  affecting  the  custody  of  the  property,  sodi 
aa  replevin,  is  exclusively  within  the  jurisdiction  of  the  federal  ooorl^ 
though  treapaas  or  trover  will  lie  in  the  state  court  against  the  w»«'»^ 
or  bia  deputy  for  the  wrongful  seizure.    Id.  * 

See  JuDQMBNTS,  23,  2S. 

PUBLIC  LANDa 

V*  PimOHABEB  ov   LaKD  VBOM  OoVXRMMBNT  in  PUBflUANOB  OV   LaW,  BpOA 

receiving  a  certificate  of  purchase,  acquires  the  equitable  title  to  tlw 
premises  to  the  same  extent  that  he  would  by  a  purchase  from  an  indi- 
vidual owning  the  fee.     BriU  v.  Stiles,  364. 

t.  Sakb  Rules  Applt  in  Determinino  uton  Validitt  ov  Title  derived 
from  the  government  as  when  derived  from  an  individual    Id, 

H  Junior  Patent  vrom  Government,  or  Rboibter's  CERTDnoATE  ov  E«« 
trt,  will  Prevail  in  equity  over  the  elder  one,  if  the  right  on  which 
it  is  based  is  prior  in  point  of  time  to  that  upon  which  the  elder  patent 
or  certificate  is  founded.     Id. 

4  Certivioatb  ov  Bntrt  will  Prevail  in  Bquttt  over  Patbbt  baaed 
upon  a  subsequent  entry,  unleas  the  prior  equity  has  bean  legally  vaoated. 
Id. 

i.  Dbtbbmination  ov  Cokmissionrb  ov  General  Land^wio^  in  ref arenoa 
to  the  validity  of  a  sale  of  the  public  lands,  concludes  no  one  In  hia 
rights.    Id. 

C  OxB  Who,  with  Full  Knowledge  ov  Facts,  Mares  Entrt  uvon  and 
Obtains  Patent  for  public  land  upon  which  a  prior  entry  has  been  mada^ 
which  has  been  canceled  by  mistake,  will  hold  the  legal  titie  in  trust  fcf 
the  prior  entryman  or  his  assignee.    Forbea  v.  UclU,  301. 
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1»  Xmtbt  on  Pubuo  Land  Cavgbled  bt  MisrAja  n,  if  not  wktaadtrnttdp  te 
full  f oroe  when  the  mistake  is  oomotedt  and  a  mbeeqaeat  eatiy  wilk 
notioe  cannot  defeat  it.    Id, 

C  LAin>-oFndBS8  cannot,  bt  Ant  Act  ow  rnsaa,  Diyek  Equvt  cm  TsMom, 
Entbtiian  without  his  consent.    IdL 

%  Qnb  Fraitdulkntlt  Making  Sioond  Brtry  on  Pttblio  Lands  baa  no 
daim  against  prior  entryman  for  purchase-money  and  taxes  paid.     /<£. 

IQL  RxLAirYB  Rights  ov  Ocxjupanot  ot  Island  yob  Gathxbing  Egos  ot 
Wild  Birds.  —  Persons  who  casually  and  temporarily  occupy  an  island, 
a  part  of  the  public  domain,  not  for  purposes  of  husbandry,  reeidenoe,  or 
oonmierce,  but  to  engage  in  the  pursuit  of  hunting,  fishing,  or  gathering 
tbe  eggs  of  wild  birds  deposited  there,  have  no  such  possession  of  the 
same  as  will  entitle  them  to  exclude  others  who  wish  to  occupy  it  tor  m 
similar  purpose,  or  Justify  them  in'  forcibly  resisting  others  who  attempt 
to  land  upon  it  to  engage  in  the  same  pursuit.  People  y.  Batd^der, 
S81. 

IL  Indians  cannot  Maks  Valid  Conybtancb  ov  All  or  Ant  Pobtion  or 
Tract  ot  Land  granted  to  them  by  the  governments  of  Mexico  and  tlie 
United  States,  whether  such  attempt  is  made  by  one  or  more,  or  eron 
all  the  members  of  the  tribe.  The  interest  of  the  Indians  in  such  grants 
is  of  a  public  nature,  for  the  benefit  of  the  Indian  community  at  lai^ga. 
Hiek$  ▼.  Coleman,  103. 

fL  Statr  ot  Galdornia  cannot  Seleof  and  Locatb  Fiyx  Hundrkd  Thou- 
sand Acres  ot  Land  granted  her  for  purposes  of  internal  improremant 
by  the  eighth  section  of  the  act  of  Congress  of  September  4^  1841,  until 
after  the  lands  to  be  selected  have  been  surveyed  and  sectionized  by  the 
proper  officers  of  the  federal  government.     Terry  v.  Megerle,  84. 

tL  Ko  TiTLB  to  Ant  Sfkcoio  Land  can  Vest  in  State  under  the  eighth 
section  of  the  act  of  Congress  of  September  4,  1841,  unless  the  land  has 
been  surveyed  by  the  proper  officers  of  the  federal  government,  and 
selected  and  located  by  the  state  in  parcels  conformably  to  sectional 
divisions  and  subdivisions  of  not  less  than  320  acres,  and  has  upon  it  nr 
subsisting  valid  claim  by  pre-emption,  or  otherwise,  and  the  selection  ha* 
been  approved  by  the  federal  government.    Id. 

14.  Statr  can  Make  No  Valid  Selection  or  Location  upon  Public  LANsa 
OF  United  States  in  the  possession  of  a  bona  fide  pre-emptiooer  under 
the  laws  of  OongresSy  nor  can  it  conTey  any  valid  title  therein  to  another. 
Id. 

15.  Bona  Fide  Prb-xmptionxr  ot  Public  Land  under  Laws  ov  UNim> 
States  mat  Attack  Collaterallt  a  patent  for  the  same  land  granted 
by  the  state  by  virtue  of  a  selection  of  the  land  made  by  the  state  while 
the  pre-emptioner  was  in  possession,  in  an  action  of  ejectment  againsil 
^im  by  the  state  patentee^  for  the  state  had  no  title  to  the  land.    Id, 

PUBLIC  POUOT. 

Vtauo  FttLiOT  does  hot  Forbid  Combination  ov  Workmen,  Who  ami 
Bound  bt  No  Oontraot,  for  the  purpose  of  obtaining  reasonable  prioas 
lor  their  labor.  And  common  carriers  may  guard  themselves  *g^^Tt  vn- 
d&e  competition  reducing  freights  below  a  &ur  compensation,  gqpis  w. 
UmkM»  Bemmf.  As$*n,  613. 

See  CoBncRACis^  8;  CoRPORAT«a%  4 
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QUESnOKS  OF  LAW  AND  FACT. 

!•  1m  OinB  oshT  iNvoLYiiro  QimnoNs  ov  Valus  um  Damabm  m  ^om* 

tftons  of  faot^  the  jury  miut^  as  a  genertl  nile»  aaaeti  tbe  unomil  of  itoor* 

cry.    Cooper  y.  Potfois  610. 
Bi  Qui8xn»r  LnroLTDra  Dxtkbmivation  of  Faotb  nr  Drnpun  n  F&o(PBBLr 

Iait  to  Jubt,  and  no  ezoeptUm  will  Uo  to  the  refanl  of  a  Judge  to  rnla 

vpon  it  aa»  matter  of  law.    PeUkigittY.  Porter,  e^Jl. 

See  Kmuoxngi^  2;  8^  11,  12. 

RAILBOAD& 

1.  BinaoAD  OQKfO&ATioir»  as  will  as  m  DnaoroB^  d  Cbaboiabui 
WTKH  Konoi  of  the  tuney  plaoe^  and  manner  of  the  looatm  of  iti  road. 
OH^  qf  Aurora  ▼.  Weei,  413. 

I.  VwER  Indiaka  Statute,  Railbqad  Compant  m  Liable,  Ibbsbpioiits 
ov  Kaououroi^  for  mjuriei  to  animalej  lint  not  to  penona,  where  the 
road  might  be  bat  ia  not  fenoed;  bat  where  the  proper  fenoe  ia  main* 
tained,  it  is  not  answerable  for  animals  injared,  except  as  at  oommon  law, 
where  there  is  negligence  on  its  part^  and  the  negligenoe  of  the  awiwi 
ei  the  stock  does  not  oontribate  to  its  immediate  injoiy.  Thoj^er  t.  8L 
Loitk  eicILR.  Co.,  409. 

H  lUniBaAD  OoMPAims  abi  Lubu^  as  Coiocom  Cabbibbs^  bob  Qoobb 
Lost  ob  In jubbd^  bat  they  may  by  special  contract  limit  this  Uabflitji. 
Id. 

A.  Railboad  ObxFAimES  abb  Liablb  bob  Injubibs  to  Pbbsons  kot  Pab> 
BENOBBS^  where  the  injories  arise  from  negligence  on  their  part,  to  whioh 
injoxiee  the  ncgUgenoe  of  the  injored  party  does  not  immediately  oontrib- 
ate.   Id. 

Ik  Railroad  Compaiobb  mat  be  Liable  bob  Wanton  Injctbibs  to  Pbb- 
sons NOT  Passenobbs,  eTon  thoagh  there  be  negligence  on  the  part  of 
the  injured  party.    Id. 

C  RahiBoai)  CkncPANiBB  abb  Liable  as  Public  Cabbtebs  ov  Passbbobbb 
BOB  Injubibs  Resultino  ybok  Neoleot  to  use  the  atmost  care  of  can* 
tioas  persons,  anless  that  liability  is  restricted  by  special  contract.    /dL 

iea  OoMMON  Oabbiebs;  Cobbobations,  2,  8^  9;  Masteb  and  Sbbtabti 
Nsquobmob;  Rbobivbbs,  1,  2;  ftrATUTEs^  10^  11. 

REALTY. 

L  l^JUSivG  nr  Aanous  to  Rbooteb  Real  Estate.  — In  enaction  to  noomr 
real  estate  onder  the  California  law,  no  partunUar  form  of  oomplaiBl  la 
necessary;  it  is  only  reqoired  that  it  shoald  be  adapted  to  the  estate 
sooght  to  be  reoorered,  and  the  facts  desired  to  be  pat  in  issae.  Bo* 
the  Jadgment  is  conclasiye  apon  the  facts  pat  in  issae  and  detemdaed. 
Ccqperion  ▼.  SckmUU,  187. 

<L  OONOLUBITBNBSS  AND  ESIOFPEL  Or  JUDOKBNT  TO  ReOOYEB  P^MSESSIOH  09 

Real  Estate  in  Caldobnia  is  Limited  to  the  rights  of  the  partiea  as 
they  existed  at  the  time  when  the  verdict  and  jad^nent  were  reoderecL 
and  do  not  preclade  either  party  from  showing  that  their  rights  hare  bees 
Taried  or  extingaiahed  at  a  sobseqaent  period.    Id. 

H  iBBTBUOnON  THAT  MaN  CLADONa   TO  OWN  LAND  IS  BoUND  TO  KVOW 

SxATB  ov  HIS  Own  Title,  is  not  in  all  cases  correct,  and  is  prq^erly  ra» 
loaed.    Davie  ▼.  Dame,  157. 

See  FixruBBs;  Orowino  Obops;  Vendor  and  Vendee. 
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BBUJUVJUUSL 

1.  Railboad  OoifFAjrT,  WBon  Boab  wxxb  All*  m  ArruwasKi 

SxoLXJspn  Po§ns8ioN,  Use,  ind  Ck»TBOL  or  Rbceitib»  who  bM  pofww 
to  employ,  oontrol,  and  diamin  all  tho  agents,  aerraata,  and  employ  eaa 
engaged  on  the  road,  ia  not  liable  for  an  injnzy  xeaoltiog  from  the  ne^* 
ganoe  of  anch  agenta  or  aerranta.    Ohio  d&  ifaia.  B.  B,  Oo,  t.  J}mth,  417. 

%  FoBBxanoH  of  Railboad  bt  Rickivbb  Anoiima)  bt  Oovbt  oannot  be 
regarded  aa  the  poaaeaaion  of  the  railroad  oompaoy.    Id. 

BEOOKD& 

L  AmNDMEBT  BT  OOUBT,  OF  ITS  BbOOBBB,  IN  AOOOBDABCB  WITH  MlBimi 

entered  on  the  judge's  docket^  by  inaerting  aa  order  anataining  a  metiiM 
to  aet  aside  a  sale  of  land  in  satisfaction  of  an  exeoatum,  where  no  eatqr 
thereof  has  been  made  on  the  reoord,  ia  not  improper  ao  far  aa  it 
to  the  parties  to  the  judgment  npoa  which  the  exeention  isaaed,  if 
notice  to  the  party  against  whose  intereat  the  motion  ia  made.  Nor 
would  the  allowance  of  sach  an  amendment  be  improper,  even  pending 
the  trial  of  an  action  of  ejectment  for  other  premisea,  where  the  title  ef 
one  of  the  parties  depends  upon  a  sale  issaed  uider  the  same  jndgnMBl 
anbeeqnently  to  the  setting  aside  of  the  prior  sale.  Bat  sodi  ameadf 
BMnt  of  the  record  cazmot  be  allowed  to  have  a  retroaotiTe  eflbol  na 
■gpinat  persons  not  parties  to  the  original  record.  MeOorrnkkr,  Wkmbr^ 
Mtmck,  ds  Co,,  388. 

%  All  Material  Amendments  of  Ooubt  Rboobds  moat  be  made  widi  • 
saving  of  intonrening  rights  acquired  by  third  persons;  and  in  erdete 
allowing  amendments  it  is  proper  to  express  thia,  by  way  of  removiqg 
all  donbt;  bat  whether  expressed  or  not,  the  law  makes  the  raaerratiiw. 
Id. 

%  Judge's  Minutes  are  not  Records  fbom  Which  to  Asoebtain  Jubq. 
MENT  of  court,  where  they  consiBt  of  memoranda  which  the  Judge 
upon  his  own  docket,  and  which  the  law  doea  not  require  him  to 
but  which  are  merely  kept  by  him  for  his  own  conTenienoe,  and  to  attp 
able  him  to  see  that  the  clerk  accurately  makes  up  the  record.  Bat  thsM 
minutes  are  a  proper  means  of  amending  the  reoord.  Until,  howevw, 
the  amendment  ia  made  by  entiy  on  the  record  of  what  the  minutea  eott* 
tain,  the  public  can  act  upon  no  other  means  of  information  than  tlM 
offidal  records  of  the  court,  aa  kept  by  an  officer  appointed  by  the  law 
for  that  purpose.    Id, 

lb  In  Absence  of  Entrt  on  Record,  Contents  of  Judge's  Minutes  abb 
NOT  Notice  to  a  purchaser  under  a  junior  judgment,  of  land  aotoaOj 
belonging  to  the  judgment  debtor,  of  the  action  of  the  court  in  aettinf 
aside  a  prior  aale  of  other  land  in  satisfaction  of  a  senior  judgment^  oa 
the  ground  that  the  land  subjected  to  the  latter  sale  did  not  belong  to 
the  judgment  debtor.  And  even  though  such  other  waa  entered  eC 
reoord,  its  effect  would  simply  be  to  create  a  prospectiTe  lien,  and  nol 
one  which  would  relate  back  and  overcome  an  intervening  judgment 
lien.    M. 

REFEREES. 

Bbfobt  of  Referee  should  be  Set  aside  for  UNCERTAiNTr,  it 
the  atotnte  of  limitations  is  pleaded  as  a  defense,  it  is  impossible  toi 
tain  from  the  report  when  the  limitation  oommenoed  to  ran.    Da§k  ▼• 
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REPLEVIN. 

L  RXPLITIN  WAB  COKMXBKOeD  AT  OOMKOM  LaW  BT  ORIGINAL  WrIT  inoed 

oat  of  the  court  of  chancery^  and  issued  only  at  Westminster;  and  to 
remove  the  inoonvenienoe  of  procoiing  the  writ  when  required  in  a  dis- 
tant part  of  the  kingdom,  the  statute  of  Karlbridge  was  passed,  which 
dispensed  with  the  original  writ,  and  substituted  a  proceedings  upon  a 
oomplaiDt  made  to  the  sherifl^  which  was  called  a  "  proceeding  by  plaint." 
Anderaon  y.  Haipkr^  318. 
i,  *' Plaint,  **  nr  Illinois  Statots  Psotidino  that  Rrplevin  bi  Com- 
MKNCED  BT  Plaint,  has  the  same  meaning  that  it  had  under  the  statute 
of  Marlbridge,  and  signifies  a  complaint  that  the  goods  or  chattels  were 
wrongfully  taken  or  are  wrongfully  detained,  which  is  made  by  means  d 
the  affidavit  required  by  the  statute.    Id* 

H  OWNMB  OV  LaNB  ICAT  BbINO   BxPLKVIN    FOB    CHATTELS    SkVXBXD  FROM 

Frkihold,  where  there  was  no  adverse  possession,  but  not  if  the  land 
was  held  adversely,  for  he  cannot  assert  his  title  in  that  manner.    /dL 

i.  Landlord  may  Bring  Replivin  ior  Chaitels  Wrongfullt  Severd 
flOM  Freehold  by  the  tenant,  as  the  title  to  the  laud  is  not  thereby 
drawn  in  question,  sem&fe.    Id, 

I.  Value  ov  Goods  Reflevisd  need  not  be  Alleged  in  writ  or  deolan- 
tioa  under  the  English  law.    Pomeroy  v.  TriTnper,  714. 

C  Value  of  Goods  to  be  Replevied  need  not  be  Alleged  in  Writ  of 
Replevin  directed  to  a  deputy  sheriff.  Such  is  the  construction  of  the 
statutes  of  Massachusetts,  and  the  law  is  understood  to  be  the  same  in 
Maine.    Id, 

7*  PLAiNTiFr's  Allegation  of  Valxte  in  Wrft  of  Replevin  to  be  Served 
BT  Sheriff  or  his  Deputy  has,  when  made,  been  held  admissible 
against  him  in  evidence  of  the  value,  but  not  to  be  conclusive  evidence 
el  the  value  of  the  property,  even  on  the  question  of  the  jurisdiction  of 
the  court;  and  it  is  not  in  any  way  binding  on  the  defendant.    Id, 

IL  Value  of  Goods  to  be  Replevied  ought,  perhaps,  to  be  Alleged  in 
Writ  of  Replevin  where  it  is  served  by  a  constable,  because  his  au- 
thority to  serve  it  is  limited  to  cases  in  which  the  sheriff  or  his  deputy  is 
a  party  and  the  property  does  not  exceed  a  certain  value;  and  because 
hia  authority  in  specific  cases  must  appear  on  the  face  of  the  writ.    Id. 

%m  Where  Defendant  in  Replevin  Puts  It  out  of  Officer's  Power  to 
KiEOUTE  Writ  and  deliver  the  property  to  the  plainti£^  the  plaintiff  may 
proceed  in  the  cause,  and  recover  damages  for  the  full  value  of  the  prop- 
erty as  well  as  for  the  detention.    Id, 

lOi  Defendant  in  Replevin  Who  Prevents  Officer  from  Deuvbboio 
Property  Replevied  to  Plaintiff  by  Attaching  It  upon  a  writ  in  his 
own  favor,  cannot  object  to  the  prosecution  of  the  replevin  on  the  ground 
of  such  non-deliveiy.    Id, 

\\m  Disoribino  Animal  in  Writ  of  Replevin  as  **  Heifer"  and  in  certtfi* 
oale  appraisement  as  "cow,"  is  no  ground  for  dismissing  the  writ^  par^ 
feieularly  where  the  description  in  the  appraisement  directly  refers  to  the 
writ^  and  clearly  identifies  the  animals  replevied.    Id, 

UL  Aanov  between  Different  Parties  and  for  Different  Cause  is  No 
Bab  to  AonoN  of  Replevin.  —Where  the  plainti£^  in  a  writ  of  re- 
plsviOy  has  caused  the  officer,  to  whom  the  writ  was  committed,  to  bring 
■a  notion  against  the  defendant  and  another  officer  for  taking  the  re- 
plevied property  out  of  his  hands  by  writ  of  attachment^  before  its  de» 
Uvery  to  the  pUintifl^  such  suit  is  between  different  parties  and  lor  a 
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difoeDt  OMiaa,  is  no  bar  to  the  replanrin  mil^  and  !■  no  gronad  for  dio- 
mianngit.    Id. 

IS.  Suit  iob  Durbint  Oausi  of  AonoN  n  No  Bab  to  Rkfistih  Sun.  — 
Where  the  plainiaff  in  a  replevin  suit  has  b^gnn  en  actaon  as  eKeentar 
•gainst  the  defendant  and  his  officer  for  the  oonyersion  of  the  replaried 
property,  and  it  iuls  to  appear  that  the  oonTendon  relied  apon  is  tin 
same  act  for  which  the  replevin  is  broni^t^  it  cannot  affect  the  replerm 
sail    7(2. 

\L  BuBDKN  OF  Fboof  18  UPON  Plaxhtdf  ibt  Rkflktdi  where  tiie  anavrv 
sets  np,  in  sabstanoe^  the  property  in  the  defendant.     Turner  y.  Coo^  4tfl 

1&  Whxbb  Wbit  Commaxtdin o  OniGEB  to  Rspumr  Ckbtaik  Nuxbib  ov 
BiHitWJt  of  mackerel  is,  with  the  assent  of  the  defendant,  ezecnted  bj 
taking  in  part  two  half -barrels  as  eqoiTalent  to  one  bairely  the  dafiidit 
cannot  claim  a  retain  tfaoreof  on  the  groond  that  fha  offiosr  asbad  fn^ 
arty  not  deaeribed  in  his  writ.    Qordmr  t.  Lam^  779. 

BES  ADJUDIOATA. 

L  Bv  AiouixBQaTA.  —Where  there  ia  a  specifio  agreemanl  to  endil  9tf<» 
mants  on  a  note,  and  the  debtor  has  reason  to  beUeve^  or  no  leaaaA  to 
doabt»  that  this  has  been  done,  and  for  that  reason  fails  to  defend,  aaA 
an  nnjnst  amount  is  recovered  against  him,  he  cannot  justly  be  held  t» 
have  been  negligent  in  not  appearing  and  def endin^^  and  may  be  reliafi^ 
if  the  judgment  has  not  been  paid,  to  the  extent  of  the  payment  wUflh 
ahoold  have  been  credited;  or,  it  seems,  if  the  judgment  has  bean  oon* 
pulsorily  paid,  ha  may  maintain  oMMffiftU  tor  auoh  aum.  Doifk  v.  BtU^ 
682. 

&  It  u  A8  Much  Dutt  of  Defbtdaht  to  Plxad  PAnaoffT  aa  to  ael  ^ 
any  other  defense  which  he  may  have,  and  i(  in  an  aoticn  en  a  bond  and 
mortgage,  he  fails  to  do  so^  and  judgment  is  rendered  against  him  for  ta« 
large  a  sum,  he  cannot,  unless  excused  by  some  equitable  droumataao^ 
anch  as  fraud,  accident,  mistake^  or  surprise,  make  that  recofiy  tbs 
ground  of  another  action,  but  will  be  bound  thereby.    Id, 

i.  Pabtt  Fahjnq  to  Dxfknd  at  Law,  whsn  OPFOBTuinrT  n  Onnnr  ^Bim^ 
will  be  concluded  both  at  law  and  in  equity,  unless  he  can  make  a 
factory  showing  why  he  did  not  interpoee  his  defense.    Id, 

L  If  Plaintiit  zh  Fojuglosubb  Pbogkbdino  Fails  to  Grxdit  Pai 
made  on  the  mortgage  debt  and  takes  a  decree  for  the  entire 
but  afterwards  promises  the  defendant  to  refund  the  amount  of  auoh  paj« 
ments^  the  defendant  may  maintain  an  action  on  such  promiae^  thoo^ 
he  &]led  to  plead  auch  payments  in  the  f creoloaure  pionaading     AL 

Baa  EjBonoDiT,  1;  Ju9gmint8^  27i  Puaddio  avd  PluoEm^  6|  BanMfOi^ 

12,13. 

BBSGISSIOK  OF  OONTEAOia 
See  Vufsoa  aus  V  Mna%  fib 

BEWABD. 
See  OoNTBAon,  1«  2L 

BIFABIAK  BIGHTS. 

L  Appbopkiasob  of  Watxb  of  Sibbam  nr  Mibbbal  BBOiOiS  iob  Mnamm 
PuBFOsia.  who  oonstracts  in  the  stream  a  reservoir,  haa  no  li^ii  to 
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oat  the  water  aoeBnnilated  therein^  oanymg  with  it  nnd  and  MdinMiit» 
opoa  tbe  prrnniiiw  of  a  lofwer  proprietor  npoa  the  same  stream  to  the 
faijnry  of  his  garden  and  fmit-trees,  where  he  appropriated  the  premises 
for  garden  and  ordtard  pnrposes  prior  to  the  oonstniotion  of  the  reservoir. 
Wixonr.  Waier aatd MMng Co,,  (59. 

%  AjTBorauoGR  of  Wateb  ov  Stbiam  in  MnriRAL  Bjboion  ior  Minino 
PDBPO0B  takes  it  snbjeot  to  the  rights  of  a  prior  appropriator  of  land 
for  agrieoltoral  pniposes,  and  is  liable  for  injuries  resolting  to  the  prem- 
•    ises  from  his  use  of  the  water.    LL 

1»  Obaht  cat  Use  ov  Water  mat  bi  Vkesuwkd  whxn,  in  an  aotion-for  the 
wrongfol  diversion  of  the  water,  the  jnry  are  satisfied  from  the  eyidenee 
that  the  defendants  have  been  in  the  oontinned,  adverse,  nnintermpted 
possesiion,  use,  and  enjoyment  of  the  water  in  dispute  for  five  years  pre- 
ceding the  oommenoement  of  the  action.     Unkm  Water  Co.  ▼.  Crmy,  14S. 

4  WlTiB  HAT  »■  Lawvullt  DivAHTXD^  if  retomed  to  its  original  ehannel 
withoat  material  dimumtion  in  quantity  or  quality,  and  at  a  point  above 
the  pUoe  where  the  original  appropriator  has  use  for  it.  In  such  a  oassb 
the  first  appropriator  has  no  cause  of  action  against  the  diverter.    Id. 

Ik  Watxr  Bioht  oh  Publio  Mzhxbal  liAirss  mat  bb  Aoquibkd  bt  Amo- 
VBiATiON.  — The  right  to  the  use  of  a  watercourse  in  the  public  mineral 
lands,  and  the  right  to  divert  and  use  the  water  taken  therefrom,  may 
be  acquired  by  appropriation  and  user,  and  held,  granted,  abandoned,  or 
loeti  by  the  same  means  as  a  right  of  the  same  character  issuing  out  d 
lands  to  which  a  private  titie  existe.    Id. 

C  Watbb  KioBT  OH  Publio  MiMBRALliAinMi  MAT  bbAoqitibbdbtAdvbbsb 
PoflBBSiON.  —  The  right  of  the  first  appropriator  of  water  on  publio  mln* 
end  lands  may  be  lost  by  the  adverse  possession  of  another;  and  when 
iueh  person  has  had  the  continued,  uninterrupted,  and  adverse  enjoy- 
ment of  the  water,  or  of  some  certain  portion  of  it^  during  the  period 
limited  by  the  stotute  of  limitetions  for  entry  upon  Isnds^  the  law  will 
fnsnme  a  giant  of  the  right  so  held  and  enjoyed  by  hinu    Id. 

See  BviDBKOB,  4^  5. 

SALES. 

L  TBAHBiOisrar  n  Bai.^  abs  will  bb  Ufhbld^  if  Umafde^  as  against  the 
Tsodor's  ereditoTB,  althou^  it  was  agreed  that  il^  when  the  goods  wece 
sold  by  the  vendees,  more  should  be  realised  than  the  price  paid  by  them, 
the  excess,  after  deducting  the  expenses  of  sale^  should  be  credited  to  the 
Tenders.    Rtton  v.  SAerUf  613. 

%  8blleb  ov  Maoqodib  d  vndbb  No  Obuoation  to  Bbgbivb  It  back,  ob 
Hakb  It  All  Right,  under  an  agreement  so  to  do  at  time  of  sale^  if  it 
should  prove  not  to  be  a  good  machine,  unless  called  upon  to  perfcrm 
within  a  reasonable  time  alter  the  sale.    Oihom  dfCo.y.  SUmk^f  847. 

H  Whbbb  Obbtaut  Numbeb  ov  Babbictji  ov  Na  1  Maokbbbl  abb  Sold^ 
and  by  mistake  some  barrels  of  Na  3  mackerel  and  some  barrels  of  salt 
axe  delivered,  no  title  to  the  articles  thus  delivered  by  mistake  passes  to 
the  purehaser.    Oairdner  t.  Lane,  779. 

4,  Whbbb,  vbdbb  Salb  of  Numbbb  of  Barrbt4I  of  Maokbbbl,  Dbuvbbt 
a  Madb  which  includes  some  mackerel  packed  in  half -barrels^  the  title 
win  pass  to  the  purchaser  if  the  property  is  of  the  same  kind  and  quality 
as  that  which  the  parties  intended  to  indude  in  their  agreement.    Id. 

ii  BUBDBH  OF  PbOOF  IS  UPON  PLAINTIFF  IN  AonON  FOB  BbBAOH  OF  TmFUBB 

Wabbantt  of  title  on  sale  of  chattel  to  show  ownership  in  some  ethsr 
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penoQ  whare  the  defendaat  wu  in  po— itoii  at  the  time  of  tlie  nli^ 
unleM  the  oiieamfltai&oeB  attending  the  poe»eMion  zebat  the  prammpCka 
of  ownenhip  created  thereby.    Bergm  ▼.  Bigga,  SOL 

Sea  CtomrsBnov;  BxsoDTioir8»  6-10^  12-17,  20-22;  IiraQLTmor,  2;  Jinaai& 
Salis;  MoBioAoa^  9, 19, 20;  PABTMBBflHiP,  2-6;  VoBsmtaasK,  8;  Fiowimi 
ScAxora  OF  Fbauds;  WABXHOusnoDr. 

SELF-DEFENSIL 
See  GBnmrAL  Law,  2-10l 

8BRVITUDB& 

Umm  OwHXE  ov  TBrnnooiT  has  Rbobt  to  hate  bb  pertUm  tiiareeC  aa^ 
parted  I7  the  diTuion  walla  between  him  and  the  lower  owMT.  Andte 
the  lemofal  ol  snob  sapport  by  the  lower  owner,  the  upper  owner  maj 
maintain  an  aotioi^  withoat  ahowing  apeoial  damifeu  MbOommUr.  JQHa 
26S. 

SET-OFF. 

L  Obimb-dbiiahd  MAT  bbSbtow  in  aa  action  at  law.   Ikmmr.Jadtmatttk 
%  EQVxnr  will  bot  Sbt  onr  mere  eroeademandii    Id, 

See  EnwiMBBT,  2;  H 

SBWKESb 

L  AonoB  LiBB  AOAnrar  Girr  iob  Failubb  to  Kbbp  ns  Ooumar  Siwbb 
ZH  Bbfaib,  where  it  f oroea  water  back  npon  private  eatataa  and  prefrin 
water  from  being  diacharged  therefrom,  if  damage  ia  oaaaed  thereby,  and 
the  city  baa  aaanmed  to  regulate  the  whole  aabjeot  by  ordinanoe  raqvir- 
ing  the  particular  draina  from  priyate  eatataa  to  be  entered  into  the  main 
and  oommon  draina  of  the  city,  and  to  be  laid  oat  and  oooatroctad  nndar 
the  direction  of  the  board  of  aldermen.    Bony  t.  OUjf  qfLoweB,  0OOL 

%  Kg  AonoN  Libs  against  Orrr  igb  Failitrb  to  Ebbp  Puxuo  Sbwbb  abs 
OflasFOOL  nr  Bxpaib,  whereby  waate  water  aooomnlatea  and  flowa  into 
the  cellar  of  a  neighboring  honae,  where  the  owner  of  the  prirate  aetata 
baa  not  been  required  to  conform  hia  drainage  to  that  whioh  the  aty  haa 
profided  for  paUio  pnipoeea,  and  ii  not»  in  fMl^  onnneeted  by  a  drain 
with  the  pablio  aewer.  Sach  owner  nmat  proteot  hJasalf  er  aoAr  the 
conaeqnenoea.    Id, 

SHEBIFFa 

1.  PmSUMirnON  EZIBTB  THAT  SHBBIfr  DOOHABOBD  BIB  OmOUft  DOTT,  by 

first  aerving  attachmente  that  iaaned  on  the  petition  fint  eerred.  Aielb- 
fier  y.  Buah,  634. 

%  DUTT  OT    ShBRITV   ElBCTTBD   to   Two    SUOCMBBUVB   TlBlD   TO    BlXBUUTB 

Wbit  07  VBNDinoin  Exponas^  iaaned  during  hia  first  term,  davolTee  on 

him  by  hia  firat  term,  and  where  the  bond  aaed  on  xelatea  only  to  hia  aeo- 

end  term,  it  doea  not  bind  him  or  hia  aoretiea  for  the  perf onnanoe  of  that 

dnty.    Oolyer  t.  Higgm^  601. 
i.  Wbit  ov  yBzn>inoNi  Bxponas  Givbb  Kg  Nbw  AuTHOBirr  to  Shbeui; 

bat  merely  commands  him  to  perform  his  dnty  nndar  the  original  writ^ 

Id. 
ii  Orb  Who  Bbbibb  Bzboution  gf  Wbit  ov  Febbi  Faocab  mar  Km  It.  «- 

A  aheriff  who  leviee  npon  property  may  aell  it  after  the  retain  day,  and 
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Mtt  TCtaming  the  ezecati<m«  withoat  a  writ  of  pendiUoni  txpomoB^  and 
■flir  1m  has  gone  oat  of  office,  and  it  is  his  dnty  to  do  sa    Id, 

See  AnAOHMXim;  Exboutiorb. 

SHIFFIKG. 

1.  Dnmauav  Stbiotlt  Spxakihg  is  Sum  of  Moissr  dne  bj  ezpiress  eon- 
traot  for  the  detention  of  a  vessel  in  loading  or  nulnailtng  one  or  more 
days  besrond  the  time  allowed  for  that  pnrpose  in  the  oharter-party, 
Wii^rdin  ▼.  BemU^  260. 

%  DncuMuaB  bxin o  Oxbtain  Sum  Dui  by  force  ol  an  express  ccntraot^ 
general  agsmnptU  will  lie  for  it.    Id. 

Il  Damaois  Df  Naturb  or  Dkmubbags  are  reooyerable  for  the  detentioa  d 
a  TMsel  beyond  a  reafionable  time  in  unloading  only,  where  there  is  no 
sarpresB  stipulation  to  pay  demurrage.  Such  damages  are  recoverable  for 
a  breach  of  the  implied  contract  of  the  shipper  that  he  will  receive  the 
goods  ina  reasonable  time  and  can  be  recovered  only  in  special  asmtmptii. 
Id, 

4.  Whibx  MAarxB  Runs  Vissbl  on  Sbabxs,  pays  all  expenses,  has  entire 
oontrol  of  her  coarse  of  employment,  and  makes  all  contracts  in  respeet 
to  her  employment  in  his  own  name  and  of  his  own  behalf,  he  is  pn 
hoc  vice  owner,  and  may  maintain  an  action  to  recover  damages  in  the 
natore  of  demnrrage.    Id. 

g,  Whxbb  Cabgo  18  Tbanstobtsd  bt  Wateb  and  there  is  no  specific  agree- 
ment between  the  shipper  and  carrier  in  respect  to  the  particalar  wharf 
or  spot  at  the  port,  where  the  cargo  shall  be  landed,  or  any  known  ons- 
tom  of  the  port,  the  shipper  or  his  agent  most  be  there  ready  to  receive 
the  cargo,  on  notice  of  the  arrival  of  the  vessel,  and  apon  his  &ilnre 
to  do  so^  the  carrier  may  treat  the  contract  as  broken,  land  the  cargo  at 
the  osnal  place^  if  there  is  any  such,  or  procure  a  suitable  place  at  the 
expense  of  the  shipper,  or  await  his  or  his  agent's  tardy  movements,  and 
rely  upon  obtaining  compensation  in  an  action  for  the  breach  of  the  im- 
plied contract  to  receive  the  cargo  in  a  reasonable  time.    Id. 

C  Sbxpfxb  is  Liablb  iob  Im  jurt  Sustainxd  bt  Oabrikb  throogh  the  an* 
rsasonable  delay  of  an  intermediate  carrier  in  receiving  and  transporting 
a  oargo^  where  the  bill  of  lading  only  reqoirea  the  original  carrier  to  de- 
liver sach  cargo  to  the  shipper  or  his  assigns  without  mention  of  delivery 
to  sach  intermediate  carrier  as  such.    Id. 

I.  ▼xBBLft  WH08B  Caboobs  ABB  TO  BB  DiscHABOBD  at  the  samc  dock  most 
take  their  torn  in  the  order  of  their  arrival,  and  the  owner  of  such  dock 
Is  not  bound  to  make  provision  for  an  unexpected  and  accidental  accuma- 
lation  of  vessels.    Id. 

ti  Damaobs  in  Katubb  of  Dxmubbaob  oannot  bb  Rboovxbbd  for  an  un- 
reasonable delay  to  a  vessel  in  discharging  her  cargo,  when  such  detention 
is  caused  by  an  accidental  and  unexpected  accumulation  of  vessels  at  the 
same  dock  where  all  must  discharge  and  where  each  in  turn  does  dis- 
charge her  cargo.    Id. 

9.  Bill  or  Lading  ib  Simple  WRirrBN  Contraot  bbtwbbn  Shippbb  of 

Goods  and  Ship-ownbb;  the  latter  to  carry  the  goods,  and  the  former 
to  pay  the  stipulated  compensation  when  the  service  is  performed. 
Wootter  V.  Tarr,  707. 

10.  Mastxb  is  not  Bound  at  his  Pbbil  to  Bnfobcb  Patmbnt  of  Frbiobt 
FBOM  Ck>N8iONBB8.    He  may  waive  his  right  of  lien,  deliver  the  goods 
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witiumt  reooiving  pftymsnt  of  the  freight^  and  yet  hk  ri^  to 
the  shipper  for  oompeneatiaii  etOl  remaine.    Id, 
XL  Bhzfpkb  Kamxd  nr  Bill  ov  Ladzhg  xa  Lubu  so  ^^»ff"» 
Fbboht,  although  he  does  not  own  the  good%  and  tfaeoairier  haa  waifed 
his  lien  npon  them;  as  he  is  the  party  with  whom  the  < 
ettters  into  the  oontraot  of  afl&eightmenl    /dL 

See  Etidbngi»  7;  Ihsueaso^  10-14 
SLANDER^ 

L  BOCH  JUDQBI  AND  JUBOBS  SHALL   UHDXBflCAHD  WOBM  IS  TSAIf 

WmoB  AirxHOB  Ijtmidkd  to  CoNrar  to  the  mfaida  of  tiie 
erinoed  hy  all  the  otroamstaooes  of  the  case.  Ihe  Jniy  an  to  deoids^  aa 
a  matter  of  hat,  to  be  collected  from  all  the  eoneomitant 
whether  the  words  were  used  malicionsly  and  with  a  Tiew  to 
and  it  is  for  the  ooort  to  determine  whether  snoh  wcrd%  taksn  in  tlw 
malioioos  sense  imputed  to  them,  can  aloDe,  or  by  the  aid  d  the  taimm^ 
stances  stated  npon  the  record,  f onn  the  legal  basla  of  an  aoUon.  Mar* 
rimm  ▼.  Findky,  456. 

t.  DOOIBINB  TSAT  WOBM  MUST  BB  OOHBIBUBD  IB  MXXIOBZ  SbBUT  Ihb  be«l 

exploded.    Id, 
%  Ir  Aht  Sbt  ov  Wobds  Obaboed  zh  Amr  Oetb  ob  PA&AOBABflB  or  Om* 

BLADiT  D  AxmasAMLM,  a  demniier  to  that  paragraph  shoold  be  evw- 

roled.    Id, 
4.  Cbbtaib  W^obdb  Hbld  to  bb  AonoNABLB  BBB  S%  and  others  to  ha 

made  so  by  the  facts  alleged.    Id, 

80VERSIGNTT. 

Tax  Law  of  Kxstuoky  Affubb  to  Pbbsohb  oblt,  and  not  to  politiodl 
bodies  exercising  in  diffarent  degrees  the  sovereignty  of  the  state.  (A||f 
i/Loid$vUieY.  ComnumweaUh,  624. 


STATUTEa 

L  Iv  Illinoxb^  Bill  Sxgkbd  bt  Pbbsedbbt  or  Sbbaxb  abd  Spbakbb  «v 
HouBB,  AiTD  Afpboybd  BT  QoTBBNOB,  woold  be  condosive  of  its  Talidlt/ 
and  binding  force  as  a  law,  except  for  the  ocnstitntional  proTisicQ  repair- 
ing that  all  biUs,  before  they  can  become  kws,  shall  be  read  three  serenl 
times  in  each  honse,  and  shall  be  passed  by  a  vote  of  a  majority  of  aO 
the  members  elect    PtopU  ex  reL  Bamu  ▼.  Stamen  848. 

%  Whbh  Bill  is  Siobbd  bt  Both  Spbabbbs  abb  AmoTXD  bt  Ootbb> 
BOB,  the  presumption  is  raised  that  it  has  been  constitationally  adoptai^ 
bat  this  preeamptioa  may  be  rebatted  by  the  jooinals  of  the  two 
Id, 

Sl  Acoobdino  to  Adoftbd  Thbobt  of  Lbqiblatiob  zb  Iluboo^ 
bill  has  become  a  law,  there  most  be  record  evidence  of  erery 
requirement,  from  its  introduction  until  it  becomes  a  law,  and  thia  enri* 
dence  ia  foond  upon  the  journals  of  the  two  houses.    Id, 

4L  Bill  Purfobtibo  to  bb  Afpbofbluiob  Aot  is  bot  Tiiir  thrnigh  slgnad 
by  the  speakers  of  the  two  hooses,  and  approved  by  the  govenor,  wfaora 
it  does  not  appear  from  the  joomal  of  the  house  of  isprsssatoiiias  ta 
have  passed  that  body.    Id, 

§•  8KATUTB  Pbnal  IN  ITS  Cbabaotbe  nmst  be  striotly  eonstraod.  Bmrkm 
T.  8iat€,  65& 
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6L  STATim  SHOULD  NOT  BB  Deolabbd  Unoonstitutionaij  OF  invalid  in  a 
donbtful  case  where  the  doubt  is  *'  bona  fide  "  and  well  fonnded.  Declaring 
a  statute  nnconstitutional  is  the  exercise  of  a  jndicial  power  of  grave 
and  delicate  natnre,  which  can  only  be  warranted  in  a  clear  case.     Id. 

7.  Pbnal  Statutes  arb  to  bb  Strictly  Construed.  —  Thus,  a  statute 

requiring  the  employment  of  an  auctioneer  to  make  sales  at  auction,  and 
prohibiting  other  persons  from  doing  so,  applies  only  to  the  act  of  sale» 
and  does  not  prohibit  other  persons  from  appointing  the  time  and  plaoe 
of  sale,  adrertising,  giving  notice  to  interested  parties,  and  making  ad- 
journments. These  acts  are  preliminary,  and  constitute  no  part  of  iba 
contract  or  act  of  sale.     Hotmer  v.  Sargeni,  638. 

8.  Statutes  in  "Pari  Materia"  are  to  bb  Construed  together,  as  parts 

of  one  system.     Harrison  v.  StaUf  658. 

A.  Contemporaneous  Legislation  is  Best  Standard  of  the  meaning  of 
laws.    Id. 

lOi  Railroad  Running  through  Cttt  Runs  to  Such  Citt,  wrrnnr  Mean- 
ing or  Statute  authorizing  a  subscription  by  the  city  in  aid  of  the  rail- 
road in  case  it  runs  to  it.    OUj^  qf  Aurwra  v.  Wut,  419w 

II.  If  Citt  is  Authorized  to  Subsgribb  Stock  in  Aid  ov  Railroad 
Which  shall  Run  to  It,  and  such  city  is  not  made  one  of  the  pointi 
of  the  road  in  the  charter,  no  absolute  subscription  of  stock  in  such  oor- 
poratioii  can  be  made  by  such  city  until  action  had  been  had  to  bring  the 
railroad  to  such  city.    Id, 

See  HiQHWATB,  9;  Marriage  and  Divorcb. 

STATUTE  OF  FRAUDS. 

1.  Statutb  of  Frauds — Change  of  Possession.  —  When  a  case  arises  un- 
der the  provisions  of  the  statute  of  frauds,  requiring  an  immediate  de- 
livery and  an  actual  and  continued  change  of  possession  upon  a  sale  of 
goods,  a  question  of  fact  is  raised  as  to  whether  these  requirements  have 
been  complied  with,  which  must  be  determined  like  any  other  question 
of  fact,  by  an  inspection  of  all  the  circumstances  of  the  case.  Oodchava^ 
V.  Mulford,  178. 

S.  Bkflotment  of  Vendor  bt  Vendee — Statute  of  Frauds.  —  Employ- 
ment  of  vendor  by  the  vendee  in  the  subordinate  capacity  of  clerk  or 
salesman  to  take  charge  of  the  goods  which  were  the  subject  of  the  sale, 
is  not  incompatible  with  an  actual  and  continued  change  of  possession 
within  the  meaning  of  the  statute,  and  is  not  of  itself  conclusive  evi- 
dence ef  fraud.  It  is  not  per  »e  a  fraud  which  admits  of  no  expUnation, 
but  is  a  strong  circumstance  tending  to  show  that  there  has  not  been  such 
change  of  possession  as  the  statute  requires.     Id. 

H  Where  Vendee  of  Goods  Emplots  Vendor  thbrbof  to  Take  Chargb 
OF  Them,  the  latter  cannot  be  allowed  to  remain  in  the  apparently  sole 
and  exclusive  possession  of  the  goods  after  sales,  for  that  would  be  incon- 
sistent with  such  an  open  and  notorious  delivery  and  change  of  possession 
as  the  statute  contemplates.  But  if  it  is  apparent  to  all  the  world  that 
he  has  ceased  to  be  the  owner,  and  that  another  has  acquired  and  openly 
occupied  that  position,  the  statute  is  satisfied.    Id, 

L  Wherb  Vendor  of  Goods  has  been  Employed  bt  Vendee  therbov 
to  take  charge  of  them,  it  is  competent  for  a  creditor  of  the  vendors  to 
prove  this  fact  as  tending  to  show  that  there  has  been  no  actual  and  oon- 
tinned  change  of  possession;  but  when  proved,  it  does  not  beoomo  oon* 
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of  that  qnmtioDf  but  u  only  an  element  of  proof  to  bo  we^ghod 
by  the  jory.     Id, 

i.  Chaitkl  MoBTOAOis  NOT  WITHIN  Statutb  OF  Fravim. — Twfifwiaum  ai 
statute  of  frauds  pn^ibitiiig  oonToyancos  made  in  tmst  for  the  use  of 
the  person  making  the  same,  does  not  inelndB  chattel  mortgeges,  bat  mm 
intended  to  prevent  a  debtor  from  placing  his  property  in  the  hands  of  a 
trustee  having  .no  beneficial  interest  therein,  to  hold  for  his  benefit  solaly, 
and  to  enable  him  to  receive  and  enjoy  its  income  at  pleasure,  to  tfaio 
prejudice  of  his  creditors.    Id. 

i.  Chattu.  Mobtoaob  not  within  Statute  of  Frausb. — Where  an  in- 
strument is  upon  its  face  a  chattel  mortgage  containing  tho  usual  d»> 
feasances,  or  where  it  contains  no  defeasance,  but  is  in  fact  intended  an 
a  mortgage,  there  is,  in  the  first  place,  an  open,  and  in  the  sooond  a 
secret,  trust  as  to  any  surplus  or  excess;  yet  neither  is  within  the  steteta 
of  frauds.  A  tmst  as  to  surplus  necessarily  arisee  in  the  case  of  a  mflft- 
gage  growing  out  of  the  nature  of  the  contract,  but  the  trust  is  not  tba 
object  of  the  assignment.  Its  object  is  to  give  the  mortgsgee  a  lien  aa 
security  for  the  payment  of  his  debt,  and  other  creditors  are  not  im  a 
legal  sense  hindered,  delayed,  or  defrauded  by.  the  trsnsacrticn,    Id, 

STATUTE  OP  LIMITATIONS. 

1.  BrATim  OF  LnoTATioNa  Bars  Reoovert  of  all  damages,  whether  nomi* 
nal  or  substsntial,  sustained  prior  to  the  time  within  which  the  law  va- 
quires  an  action  for  their  recovery  to  be  brought.  Mcdmnei  v.  Ebbt^ 
265. 

1  PossEBfliON  or  Personal  Property  Creates  No  Bar.  bt  LmiTATiDa 
A0AIN8T  Government,  though  long  and  uninterrupted  possession  mi^il 
raise  the  presumption  that  the  government  had  parted  with  its  titls^ 
Berffm  v.  Jiiggs,  904. 

t.  CoirpLAiNT  UPON  Proxibsort  Note,  Colleotion  of  Which  is  Barreo  bt 
Statttte  of  Limitations,  Contains  Cause  of  AonoN,  where  it  allegea 
that  the  defendant  has,  within  four  years  prior  to  the  oommenoement  of 
suit,  "  in  writing,  acknowledged  and  promised  to  pay  the  note."  Pofitr 
V.  Elam,  132. 

i.  While  there  can  be  No  Written  Promisb  or  Aokowlbdqment  with« 
out  Signature,  an  allegation  that  defendant^  "in  writing,"  acknowl- 
edged  and  promised  to  pay  his  note,  imports  that  the  defendant  signed 
his  name  to  the  writing.    Id, 

6.  Mere  Receipt  for  Monet  is  not  Contract,  and  does  not  Impokf 
Promise,  obligation,  or  liability;  and  an  action  thereon  is  therefora 
barred  in  two  years  by  the  statute  of  limitations.    AMey  v.  Viaeher^  6iS. 

d.  Receipt  for  Monet  Stating  that  Monet  is  to  be  Applied  to  Aoodunt 

OF  Person  from  whom  it  is  received,  partakee  of  the  double  character  of 

a  receipt  and  contract,  and  shows  upon  ita  &ce  a  liabili^  to  account^  and 

sn  action  thereon  is  not  barred  by  the  statute  of  limitations  until  the  ax- 

I  piration  of  four  years.    Id. 

I  7.  Acquisition  OF  Title  IN  Feb  to  Land  UNDER  Statutb  OF  Limitationb. — 

I  One  having  open  possession  of  part  of  a  tract  of  land,  and  claiming  tfaa 

whole,  where  there  is  no  adverse  possession,  will,  by  holding  it  for  tiia 
period  prescribed  by  the  statute  of  limitations,  aoquire  a  title  in  fea 
thereto.     Hicks  v.  Cokman,  103. 

%,  Statute  of  Limitations.  —  An  action  to  recover  lands  within  the  paaUo 
of  San  Pranciaco,  by  one  holding  title  derived  from  the  pueblo^  may  be 
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ttooi^t  at  aay  tioM  witfain  fira  yaan  altar  ilia  iwniinoa  of  a  pattnt  f or 
the  paeblo  landa  by  the  United  States.    DanU  ▼.  Dom^  107. 
flee  AinmaB  Pombmioh;  Daxagis,  7-0;  MoBVOAon^  l-0«  Rsmuoi. 

STREETS. 
See  HiOHWATB. 

SURETYSHIP. 

1.  BuMBTii  VKm  OinauL  Bohm^  as  Gxhxbal  Ruu^  abb  not  Oohomjdib 
\tj  deoree  or  judgment  against  their  principal,  nnless  th^  hare  had  tboir 
daj  in  eofort  or  an  opportunity  to  be  heard  in  their  defense;  hat  admin- 
Istration  bonds  form  an  earoeption  to  this  general  role.  Irwin  ▼.  Hooiiii^ 
12S. 

%  Pastt  CoHTRAonHo  JonTELT  WITH  Ahothib  d  PnuTGirAL  Ddtob  aa 
between  himself  and  the  creditor,  though  he  may  be  merely  a  snre^  lor 
hie  eo-debtor.    Dane  ▼.  Cofduam^  63. 

&  flinURT  n  NOT  DUOBABOKD  IBOM  HD  IJABILITr  BT  FaILUBB  OV  CbBDI^ 

TO  Sub  the  principal  debtor  when  reqneated  so  to  do  I7  the  sore^.  lo. 
4  Dbobbi  ov  Equirr  Obtainbd  at  Suit  of  Subbtt,  and  Rbquibino  Gbbd- 
ITOB  to  sne  principal  debtor,  is  not  a  bar  to  an  action  against  the  sorstyy 
though  the  creditor  faik  to  sue  the  principal  debtor,  nnless  the  sorety 
specifically  performs  the  conditions  imposed  by  the  decree;  and  where 
the  decree  prescribss  the  condition  that  the  sorety  tender  to  the  creditor 
a  Baffident  amonnt  to  pay  reasonable  costs  and  expenses  in  the  suit 
against  the  principal,  a  payment  to  the  derk  and  sheriff  of  a  snffioient 
amonnt  to  pay  their  fees  in  the  contemplated  snit  is  ,not  a  compliance 
with  the  condition.    Id, 

flee  AnoBNBr  anb  Oldert,  8;  Bxboutobs  anb  AmiDniTmAx«B%  8-4. 

TAXATION. 

L  EzTBBn  EiuarriONa  SriaanED  in  Tax  Law  of  KaaTuuBi  bo  not  Implt 
that  no  pioperiy  not  excepted  shall  be  exempt^  or  that  mnnicipal  prop- 
erty, used  for  public  purposes  of  local  govemment,  was  intended  to  be 
siibject  to  taxation.  Property  owned  and  need  by  city  of  Lonisrille^  in 
its  sodal  or  commercial  capacity,  as  a  private  corporation,  and  for  its 
own  profit,  sach  as  vacant  lots,  market-honses,  fire-engines,  etc.,  ii  snb- 
)ect  to  taxation,  bat  property  dedicated  to  charity  is  not.  Ckffqf  Lcmh' 
tUU  ▼.  CcmmmweaUh,  624. 

f.  PBoymoNs  OF  Kxntuokt  Statdtb  Law  Dkfinino  Pbopxbtt  Subjbot 
to  and  exempt  from  taxation,  where  embodied.    Id. 

8L  Ebbob  of  Shxbiff  in  Niolbotino  to  Affix  Sbai.  to  Dbed  of  Lanb 
Sold  fob  Taxes  will  not  be  corrected  by  a  coort  of  chancery,  tax  titlea 
being  purely  technical  as  distinguished  from  meritorious  titles,  and  de> 
r^i^'i^Tig  for  validity  upon  strict  compliance  with  the  statute,  itftet  t. 
iTMUer,  406. 

4.  Abdinq  to  or  Stbinothbnino  Titli  unbbb  Salb  fob  Taxbs. — One  who 
is  under  any  legal  or  moral  obligation  to  pay  taxes  cannot,  by  neglecting 
to  pay  the  same  and  allowing  the  land  to  be  sold  in  consequence  of  such 
ne^ect,  add  to  or  strengthen  his  title  by  purchasing  at  the  sale  himself, 
or  by  subsequently  buying  from  a  straiiger  who  purchased  at  the  salcv 
Mom  V.  8hmr^  94. 
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ft.  Ons  Who  is  undba  No  JLioal  oe  Moiul  QBUOATioit  to  Pat  Ti 
voT  Pbbglttded  trok  Purohasiho  at  the  tax  nle,  although  in 
■ion  at  the  time  thaaaaesnneiit  was  nuide^  or  whoi  the  land  was  sold.    JtL 

t,  Aon  01  AssiaaoB  dt  Makino  AaamwMWfTB  iob  Taxi  arm  Iitvaliii^  wnliiM 
the  proviaioQS  of  the  atatato  are  strictly  followed,  and  all  its  oonditinna 
folly  oomplied  with  by  him.    Id. 

7.  LrvALiD  ABsnsMXNT  CtowHTiTUTJta  Ko  Ckabob  upon  Lavd^  and  no  legal 
obligation  ii  thereby  imposed  npon  any  one  to  pay  the  taxes.    Id, 

H  Atmmunmrr  jg  Namx  OF  OwvxB.  — Under  the  CSalifomia  reyenne  aot  of 
1864^  the  BimnnBor  is  required  to  list  the  land  in  the  name  of  the  owner, 
when  known,  whether  the  land  be  vaoant  or  ooonpied.  If  the  land  bo 
listed  to  the  owner,  nothing  more  need  be  stated  by  the  assevor.    Id, 

IL  A W"'^"*'^  Tw  Nai«  aw  CmnrowM  Chmrw^  WHsnn  Lamp  m  ITMtMiuu^iMii. 
Under  the  California  reyenne  aot  of  1864,  the  assessor  nmst,  when  tfaa 
owner  is  unknown,  and  the  Und  is  nnooonpied,  list  it  as  the  Und  of  a 
person  unknown.  If  the  Und  is  unoooupied,  and  the  owner  unknown, 
both  of  these  facts  must  appesr  in  tiie  assessor's  list  in  order  to  make  an 
assessment  to  an  unknown  owner  valid.  And  if  the  land  be  listed  as  the 
land  of  a  person  unknown,  the  assessor  must  state  that  the  land  is  so 
listed  because  the  owner  is  unknown,  and  the  land  is  unoooupied.    Id, 

Ml  AMStasMBST  in  Kamb  of  OooiTPAirT  wHKBi  Owmai  u  Umarowir.  —  Un- 
der the  Galifomia  revenue  act  of  1864^  the  sisessor  mast,  when  the  owner 
is  unknown,  list  the  lend,  if  occupied,  in  the  name  of  the  oocupaaU  If 
the  land  is  occupied  and  the  owner  unknown,  both  of  these  UetM  must 
appear  in  the  list  in  order  to  mske  an  assessment  to  the  occupant 
Where  the  land  is  occupied,  ignorance  of  the  true  owner  is  a 
precedent  to  the  validity  of  an  assessment  against  an  ooenpant;  and  if  the 
land  be  listed  in  the  name  of  an  occupant  who  is  not  the  owner,  it  must 
be  stated  by  the  sBSflSBfir  to  have  been  so  listed  because  the  owner  was 
unknown  to  him.    Id, 

IL  OHAVai  OF  Ck>VllTT  BoUHDABm  AFTER  LaKD  SAS  BXEN    A— ^yn.  jqh 

'  Taxis  does  not  affect  the  lien  of  the  tax  on  the  land;  and  the  collector 
of  the  old  county  has  power  to  sell  the  land  to  enforce  the  tien,  where 
the  land  falls  into  another  county  by  reason  of  such  change,    /d. 

Ul  Tax  Deed  need  not  Contain  Rboitals  ofVabioub  Aon,  required  under 
the  revenue  act  of  1864^  showing  a  compliance  on  the  part  of  the  revenue 
officers  with  the  several  conditions  of  the  statute.  These  acts  are  only 
required  to  be  recited  in  the  certificate  of  purchase.  Their  omission  from 
the  deed  only  affsots  the  question  of  proof.  If  inserted  in  the  deed,  they 
are  pHma/ade  evidence;  but  if  not  inserted,  they  may  be  proved  abimde. 
Id. 

n.  Tax  Deed  need  be  in  Ko  Partigulab  F6bx.  —  The  statute  requirea  only 
a  deed  of  conveyance  in  fee-simple  to  the  purchaser;  and  any  deed  is 
sufficient  if,  according  to  the  rules  of  the  common  law,  it  will  transfer 
the  title  of  the  former  owner,  and  vest  the  estate  in  the  purchaser,  pro- 
vided it  recites  the  power  under  which  it  was  made,  and  is  acoompanie^i 
by  proof  that  the  law  was  strictly  complied  with.  Id, 
See  Adyebse  PomsBioN,  2;  CoBPOBATnnn^  10»Ift;  Sovnunamnr. 

TELBOBAPHa 

L  XlLEOBAPB  COMPANT  BbOBIVINO   MbBSAOB  Df  RB  OfIIOB  IB  BOVBB  t» 

Teanbmit  It  with  impartiality  and  good  faith  in  the  order  ol  tiaM  in 
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vbieh  it  la  reoeireds  and  a  ftuliire  to  do  m  makM  the  oompany  liable  t* 
tha  pafaon  whoaa  diapatoh  la  n^glaotad  or  poatpooad.  Bat  priTita  dia- 
patdiea  nmat  gira  way  to  tba  trammiaaion  ol  intalUgeDoa  of  ganenl  and 
pnblio  inloKoat^  and  to  oonuniiniioatiiiiia  for  and  fram  offioan  of  juatioab 
Wttiem  Umtm  TeL  Qk  t.  Ward,  462. 
t.  Paxtt  d  BiiTirLKD  TO  Bioom  ov  Telmbath  Oompaiit  Pidiiutt  of 
ona  hundred  do]lar%  under  the  Indiana  atetata^  where  ha  took  a  meaiaga 
to  the  oompany'a  offioe,  and,  after  being  informed  by  the  agent  that  it 
ooold  be  tranamitted  immediately,  paid  the  ohaxgea  demanded,  bat  tha 
meoaage  waa  not  aent  nntil  the  following  morning,  when  it  waa  too  lata 
to  be  of  any  aerrioe^  onleaa  the  oompany  ahowa  that^  after  reoeiving  the 
meaaage,  the  aama  ooold  not  be  aent  by  reaaon  of  aome  derangement  of 
the  wirea^  or  that  it  waa  poatponed  in  oonaaqoanoe  of  tha  tranamianon  of 
iBtaDigenoe  of  general  and  paUio  interaat^  or  of  enmrnrnikatJooa  lor  or 
from  offieera  of  Jnatioei    Id, 

TENDER. 
flea  KnooTiABU  LnvmiiBiiTa,  86;  ViirDOE  m»  ynsBV  6L 

TROVEB. 
See  Gbowino  Cson^  H 

TRUSTS. 

L  Oonff  OF  Equitt,  ab  Pabt  of  m  Orioihal  ahd  hnaaaan  Jvmmmiy 
TioH,  will  oompel  the  proper  application  of  a  trnat  fond,  and  raqoire  tha 
troatee  to  render  an  aoooont  of  hia  prooeedinga  onder  the  tmat  DoU  r. 
Okmteadt  887. 

&  Bill  to  Cokfxl  Ck>HTxrAirai  of  Legal  Trui  from  Tnunna  may  ba 
aoatained,  thoa^  no  demand  for  the  title  ia  made  before  aait  brought^ 
bat  the  oomplainant  will  be  aabjeoted  to  ooata.    Fofbe$  ▼.  SaUp  801. 

H  Whebi  TBuam  nr  TRuar  Died  is  aathorized  to  aell  for  caah  npon  d^ 
fanlt  of  payment  of  the  money  for  which  the  deed  waa  giyen,  he  cannot 
■ell  on  credit^  and  if  he  doea  aell  on  time  tfaeaale  may  be  aet  andeaaFoid. 
OamU  V.  So$$,  270. 

4.  Trustee  mf i>br  Deed  of  Trvst  has  no  power  to  impoae  new  tenna  or 
oonditiona,  or  to  alter  or  vary  those  contained  in.  the  deed.    Id, 

6w  Immediate  Graetee  or  Purobaber  at  Truetee's  Sale  onder  traal 
deed  ia  boand  at  hia  peril  to  eTamine  the  title  he  ia  pnrohasing,  and  mnat 
see  that  all  precedent  ccnditiona  of  the  sale  are  complied  with  by  the 
troatee.  Without  this  he  cannot  protect  himself  by  JTisisting  that  he  ia 
a  porohaaer  in  good  faith  without  notice,  and  the  aale  may  be  act  aaida. 
The  role  is  beliered  to  be  different,  however,  with  a  remote  pnrohaser. 
Id. 

i.  PUROBABE  OF  PROPRRTT  BT  TrUREE  OF  OESnn  QUE  TRUST  IS  EOT  VOID 

BUT  Voidable;  althoagh  soch  a  sale  will  not  only  be  set  aside  for  fraad, 
bat  open  a  very  slight  showing  of  advantage  or  bad  faith;  bat  when  it  ia 
dear  that  the  euhU  que  tnut  intended  that  the  troatee  shoold  boy,  and 
there  is  no  fraod,  concealment,  or  advantage  taken  by  the  troatee  of  in- 
Utftnm^^Mn  acqoired  by  him  aa  each,  the  porohaae  will  be  nphdd  and  an* 
foroad.    Budl  v.  Bueiinghamt  516. 

UNLAWFUL  DETAINER. 
See  Forcible  Bmtrt  ahd  Detadier. 
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USAGB. 

UlA01  XH  FaBXIDULAB  PLAa:%  HOWlvm  Lcuro  OE  WuL  flRABEOBBH  ttsi 

ciheeki  may  bo  reoeived  m  »  metas  of  payment  for  a  UD,  and  tbo  bill  ba 
bald  onnr  until  the  next  day  withont  protetl^  for  the  poipoee  of  aoov- 
tuning  whether  the  eheok  wiU  be  paid,  oamiot  be  allowed  to  altar  tiM 
ganeral  oommeroial  naage  of  the  world.    Stnmg  t.  Ay*  SStt. 

USUBY. 

1  CoirmAor  iob  OonnnBATioir  Bzoekdivo  Ijboal  Ihtbubbt  to  foriiaar 
enf oreing  payment  of  note,  which  ia  not  in  itaalf  tainted  with  01107,  ^^ 
not  operate  to  taint  the  note  with  nmry,  bat  will  render  the  oontnel 
▼oid  therefor,  and  the  money  paid  thereon  will  be  applied  aa  a  oradit  on 
the  note.    MaUeU  ▼.  8Ume^  64A. 

&  USUBT  Don  HOT  StJBJBOT  fO  PlNAIAm  OB  VOBlBITUBBr  in  T*^<^«^ 
ainoe  1803.    Muuehnan  r.  McBOeim^,  445. 

H  If  UauBiouB  Imtbbbbt  n  Takhet  out  zv  Adtavo^  it  makea  a  oaae  of 
want  of  oonaideration,  in  a  note  oovering  the  aBMNm^  to  the  eoEtanl  ol 
each  intereet.    Id, 

4  Wbxbb  Usubious  Ihtebbvt  is  Paid  on  Notb  avtbb  m  ExBOonov,  it 
amoonta  to  a  payment  of  ao  mvoh  on  the  prindpal;  and  if  the  "»^"** 
thna  paid  ezoeeda  the  principal,  it  may  be  recovered  bade    Id, 

ii  PBOKlBBllADBXHKOTBTDPATnaUBIOUallllSBBCTDrFirnJBBiapramiBi^ 

to  that  extent^  without  oonaideratioiL    Id, 

VENDOR  AND  VENDEE. 

L  FuBOHAflKB  or  Lard  bt  AflBBBMiwr  Aoquibbs  Bqurablb  Tnui  waav 
Hb  has  Ck>]CPurrBD  hib  Past  of  Oobt&aot,  by  paying  the  piiicbaea 
money,  and  receiving  written  evidence  of  the  agreement  ol  the  Taodor 
to  convey  the  premisea.  And  anch  title  may  alwaya  be  aaaerted  in  a 
oonrt  of  equity  against  the  holder  of  the  legal  title,  whether  in  ilie  Tan- 
dor  or  hia  vendee,  with  notice.    BriU  v.  8Ule»f  864. 

%  At  Law  Mebblt  Eqttitablb  Titlb  is  hot  Rboabdbd^  and  ia  vaavail- 
ing  for  a  recovery  or  def enae  against  the  legal  title.    Id. 

H  lilBTABia  OF  PABmS  XH  SaLBB  OF  LaHD  A8  TO  LoOAnOH  AHD  DbMBIF- 

TXOH  of  the  premises  intended  to  be  sold  may  be  corrected  on  anffioiaai 
prooi    SiiUe  v.  McDoweO,  690. 

4b  Pboof  of  Mibtakb  of  Pabtib8  Df  Salbs  of  Lahd  A8  to  Looassoh  abb 
Dbsobiftioh,  to  anthcriae  cotreotica  thereof  mnat  be  dear  and  deQkiv% 
bat  it  ia  error  to  instruct  jury  that  in  order  to  find  the  fact  ol  aaoh  mie> 
take  they  must  be  satisfied  beyond  a  reaacnaUe  donbt.    Id, 

§,  Atbbmbht  of  Qffbb  to  Rbkhhd  Ck>HTBAOT  FOB  Salb  of  Labd  wouia 
BB  Establibhxd  by  proof  that  the  oppoeite  party  had  prevented  or  dia- 
penaed  with  a  formal  tender  of  a  deed.    Id, 

i.  Whbbb  Ohb  Pabtt  to  Obal  Aobbbmbht  fob  BXOHAHaB  OF  LAHDa 
BA8  Bzbodtbd  AHD  Dbuvbbbd  HIB  Debd^  and  the  other  has  refused  ta 
fulfill  his  agreement  or  delivered  an  invalid  deed,  an  action  for  money 
bad  and  received  cannot  be  maintained  againat  the  latter,  althon^  the 
land  conveyed  to  him  was  estimated  at  a  fixed  aum,  and  haa  bean  ainee 
■dd  by  him  and  converted  into  money.  The  aotion  diould  be  for  the 
price  of  land  aold  and  conveyed.    Barford  v.  Ptamm^  764. 

f.  Obahtbb  hot  Bouhd  to  Pat  oif  Mobtoaqb.  —  Orantee'a  pnrchaae  ol 
land  conveyed  to  him  by  deed  of  warranty,  aubject  to  a  mortgage^  doaa 
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aot  import  a  promise  on  his  part  to  pay  tach  mortgage,  nor  does  he 
thereby  undertake  or  become  bonnd  to  pay  it  oSL    Strong  t.  Comiene, 
782. 
t.  Vbitdob's  Implhd  Lun  iob  Pubghabs-monxt  is  Mxboxd  ob  Waiyxd,  in 
general,  by  taldng  a  mort^gage  as  security.    Bumap  v.  Cocikt  607. 

tL  It  18  NOT  EbSKRTIAL  to  PXBIOBICAKOE  07  COVUfANT,  BT  VBinWB,  TO  Ck>N- 

▼BT  by  ''a  good  and  sufficient  deed  of  general  warranty  "  that  his  wife 
should  join  in  the  deed  and  release  her  right  of  dower.  If  he  tenders 
a  deed  executed  by  himself  alone^  containing  the  covenant  stipulated 
for,  that  is  a  performance  of  his  agreement.  BoBMek  ▼.  WUlkams^  386. 
IOl  Coybnant  TO  CoNVXT  BT  Dbbd  ob  Obnbbal  Wabbabtt  amounts  to  no 
more  than  an  engagement  that  it  shall  bar  the  covenantor  and  his  heirs 
forever  from  claiming  the  land,  and  that  he  and  his  heirs  shall  undertake 
to  defend  it  when  assailed  by  a  paramount  title.    Id. 

11.   Ck>VBMANT  OB  ObNBBAL  WaBBABTT  DOBS  NOT  IbOLUDB  COVBMABT  AOAIBST 

Ebouxbbakors.    Id. 
VL  P08SIBIIJTT  or  DowBB  D  voT  BNOUMBRAircB,  within  sense  of  covenant 

against  encumbrances,  for  such  a  covenant  implies  a  settled,  fixed  en- 

oumbrance.     Id, 
VL  Ck>vBNABT  07  Gbbbbal Wabbabttis  Usuallt  Tbbatbdas  Stnontiious 

with  covenant  for  quiet  enjoyment,  since  the  same  concurrence  of  dr- 

cnmstances  is  necessary  to  their  breach,  and  they  equally  possess  the 

capacity  of  running  with  the  land,  and  the  rule  as  to  the  measure  of 

damages  is  the  same  in  both.    Id. 

14.  Ck>VBNAl«T  07  GXMXBAL  WaBBABTT  IS  NOT  BBOXBB  tTBTIL  BVIOTIOB  OT 

something  equivalent  thereto.    Id. 

Ifi,  Obabtbb  in  Dbbd  wrh  Ck>yBNABT  07  Obnbbal  Wabbantt  may  recover 
on  the  covenant  for  such  injury  as  he  suffers  by  reason  of  the  recovery 
by  the  wife  of  the  grantor  of  dower  in  the  property  conveyed,  the  right 
of  dower  not  having  been  released  by  the  deed.    Id. 

19.  Whbbb  Granteb  Soucns  GBA2nx)B  to  Pubohasb  Outstanding  Tttl^ 
and  executes  his  note  in  payment  therefor  when  made^  such  purchase^ 
whether  perfect  or  imperfect,  is  a  sufficient  consideration  for  the  note  if 
not  induced  by  fraud,  and  it  makes  no  difference  that  the  grantee  was 
ignorant  of  the  fact  that  a  subsequently  acquired  title  by  his  grantor, 
under  the  covenants  in  the  deed,  would  inure  to  the  benefit  of  the  gran« 
tee.    CoMetfv.  iSoM,  270. 

17.  OoMTBomsB  07  DoiTBTBUL  BiGHT  IB  sufficient  consideration  for  a 
promise;  and  it  is  immaterial  on  whose  side  the  right  ultimately  proves 
to  be.  This  rule  is  here  applied  to  a  grantee  who  requested  his  grantor 
to  purchase  an  outstanding  title,  and  executed  his  note  in  payment  there- 
for.   Id. 

18.  Whbbb  Gbantbb  Riqubbts  Gbantob  to  purchase  an  outstanding  titles 
and  executes  his  note  in  payment  therefor,  the  grantor  agreeing  when 
the  purchase  is  made  and  the  note  paid,  to  execute  a  quitclaim  deed,  he 
Is  not  in  default  in  failiug  to  make  and  deliver  such  deed,  and  there  la 
no  failure  of  consideration  until  the  note  is  paid  in  f nlL  Before  audi 
time  the  grantee  has  no  right  to  demand  the  deed.    Id. 

See  FiXTUBis,  2,  3;  Gbowino  Cbofs;  Hombstbads,  9,  la 

VERDICT. 
Damaobs,  4;  JuDGMBNTS»  12-14;  Jubt  and  Jubobs;  Nbouobnoi^  9;  IL 
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WAITKBL 

WAmn    D    IHTBBTKMIAli    ItBLDrQOIBHlfSHT   Of    KlTOWV    BonDL 

most  be  knofwledge  of  the  ftTiatenoe  of  tlM  li^bl^  and  sn  fatmtian  to 
reUnqdih  it.    Hnk  r.  Home  Im,  Co.,  24a 

WABEHOUSEMEK. 

i.  Aanoim  of  MAfls  ow  Graxh  nr  WAXKHOun  bekngbg  to  »  BmnlMr  of 
pewonii,  idio  by  noaaa  of  its  mtermingling  have  beoomo  ownen  in  eon^ 
mon,  ia  tmiteo  lor  all  the  parties  in  interest;  and  whece  there  is  a  dsA- 
cicnoy  in  the  quantity  of  the  grain,  and  in  oooseqiienoeiheseTetal 
are  unable  to  show  the  res|)eettye  qnantities  dne  them  from  the 
ooort  of  equity  will  hare  {orisdietion  to  bring  sooh  tnutee  and  all  the 
parties  before  it|  and  to  do  oompletejnatioe  between  tiiem.  Ddbr.  Ofa»- 
Meadf  997. 

ti  WABSHOuaiifAH's  Bjmm  los  Osadt  doh  vot  CLom  Holdsb  with 
.any  specifio  or  general  lien  on  the  property  of  the  warehooeeman,  al- 
tfaouc^  that  shoold  eoMst  also  of  grain  pat  in  oommon  bulk  with  tiiat 
of  the  holder  of  the  reeetpt;  bat  saeh  property  of  the  warehooaeman 
lemama  sabjeot  to  sale  and  transfer,  preeisely  as  though  saeh  a  reee^ 
had  not  been  given;  and  the  holder  td  the  reoeipt  has  only  the  obligatien 
of  the  warehouseinan  for  proper  storage  and  deUrery  of  his  grain,  acoord- 
ing  to  the  terms  theiteot  or  on  delaalt  has  a  right  to  leoover  the  damages 
growing  oat  of  a  breach  of  the  oontraot.    Id. 

t,  Wbxbm  WAKXBOUBXiuif  BATDTo  zv  SxObx  GnAXX  ov  Vaxious  FBwun, 
for  which  he  has  giyen  receipts,  together  with  grain  of  his  own  (the 
whole  being  kept  in  one  oommon  balk  by  the  oonseat  of  all  partiaa)^ 
transfers,  by  Terbal  assignment^  all  the  grain  thns  in  store  to  a  creditsv 
to  seoare  his  debt»  to  be  held  sabjeot  to  the  rights  of  the  different  own- 
ers, the  assignee  will  hold  the  property  as  a  trastee  for  the  benefit  of  all 
parties  in  interest,  and  will  be  boand  to  deUrer  to  the  reoeipt-holdsn 
all  the  grain  which  belonged  to  them  and  which  was  in  store  at  the  time 
of  assignment,  bat  beyond  that  will  inoor  no  liability;  and  whnterer 
grain  was  in  store  belonging  to  the  warehon  woman,  the  assignee  wiU  haTO 
the  right  to  retain  and  apply  to  his  own  debt.    Id. 

4k  %  AflnQsicsMT  BT  Wasihousxicak  of  Bulk  of  Grain  nr  WAssHDinn 
to  seoare  his  own  debt,  snoh  grain  oonwisting  partly  of  his  own  and 
partly  of  that  stored  with  him,  and  for  which  he  has  given  reoeipti^  and 
there  is  indnded  in  the  assignment  contracts  for  the  purchase  of  grain 
made  by  the  warehouseman,  upon  which  he  had  adyanoed  some  money 
and  received  a  portion  of  the  grain,  the  assignee  beoomee  the  equitable 
owner  of  such  contracts,  to  tne  exdnaion  entirely  of  the  holders  of  the 
graiu  receipts  from  the  warehouseman;  and  the  assignee  has  the  right  to 
oomplete  snoh  oontracts,  aD«i  appropriate  the  grain  he  may  receive  upoa 
them  to  his  own  debt,  after  deducting  the  money  he  advanced  to  oom- 
plete theoL    Id. 

i.  Whxre  Grain  of  SynrwMKSsv  Ownxbs  Bboomis  Interminqlsd  nr  Qm 
Common  Mass,  sMording  to  the  usage  of  warehousemen,  and  without 
objection  by  tha  owners,  ii  becomes  common  property,  owned  by  the 
several  parties  in  the  proportion  in  which  each  contributed  to  the  oommoa 
stock,  snd  the  several  owners  are  subject  to  sustain  any  loss  pro  rolin 
which  may  occur  by  diminution,  decay,  or  otherwiM.    Id. 

•  (hr  AasiQNMyNT  «t  Warbhouskman  of  Mass  of  Grain,  for  the  pnipose 
«l  a0^uxir4  Ms  debt,  where  such  grain  was  partly  his  own  and  partly 
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•tend  by  penmui  who  took  bii  roooipti  therafor,  tho  awtgiMw  porohaiiiig 
my  tji  fooh  rocotpti  would  be  rabjaot  to  soitdn  his  pn  raia  iharo  <2 
tho  loM  occarionod  by  any  defidonoy  preoiMly  m  woold  tho  origmal 
holdon.  Id. 
y.  BauKMML  or  RicniPr  iob  Oradi  nr  Wibibousb  who  has  bacomo  owner 
la  eommon  with  others  by  the  intermingling  of  the  grain  of  all  in  one 
<oommoii  mass,  if  he  has  reoeiTed  the  fall  qnantity  oalled  for  by  his  reoeipi 
«r  a  larger  proportioa  than  his  ratable  share,  would,  in  tIow  of  a  defi- 
ciMMy,  be  bowid  to  acoonnt  for  saoh  ezoess  reoeiTed  1^  him  in  propo^ 
tIflB  to  the  hm    Id. 

WATEROOUBSBS. 
See  BovnnuBnB^  6;  EtidxngBp  4,  5;  P-t»a»ta«  Bioim. 

WAYS. 

1.  Wat  OTDt  Onoot  Laxd  ov  G&AiraoB  nr  I>iid  xat  Pasb  is  Ammn* 
VAR  TO  Laitd  Gkasths  OTen  thongh  there  be  no  "  insuperable  phyiloil 
obstaoles  "  to  prevent  aooess  by  another  way,  if  saoh  other  way  oannot  be 
made  without  unreasonable  labor  and  expense.  And  a  jury  in  determin- 
faig  this  question  may  consider  the  oomparatiye  value  of  the  hmd  and 
the  probaUe  cost  of  such  a  way.    PeUinffiU  ▼.  Porter,  671. 

%  Twaan  "KnonaABT"  and  "Unbeasonabui  Labob  and  Ezpbnsb" 
Dbtinbd.  In  determining  neoessi^  for  ways  to  pass  with  land,  the 
word  "  necessary  "  does  not  mean  absolute  physical  neoeasity;  and  "  un- 
raaaouaUe  labor  and  expense  "  means  excessiye  and  disproportionate  to 
the  value  of  the  property  purchased.    Id. 

See  HioHWATBL 

WHARVES. 

LnuLATUBB  XAT  AuTHOBizB  BBEcmoN  Of  Whabtu,  and  reclamation  of 
land  from  water,  for  the  purpose  of  encouraging  navigation  and  com- 
meroe^  although  the  effect  is  to  confer  privileges  and  advantages  wholly 
private  and  exclusive  in  their  character.    Phipp$  v.  StaUt  664. 

WILLS. 

L  Will  Dult  Attbstid,  Oiyxng  Sum  ow  Monbt  to  Tbusrb  to  Abfbo- 
IBIATB  Samb  in  such  manner  as  the  testator  may  by  any  instrument  in 
writing  under  his  hand  direct  and  appoint,  and  an  appointment  by  a 
separate  instrument  in  writing  signed  by  the  testator,  but  not  attested 
as  required  by  the  statute  of  wills,  declaring  the  appropriation  and  nam- 
ing the  beneficiary,  do  not  operate  to  create  a  valid  bequest  in  favor  of 
the  beneficiary,  and  cannot  be  enforced  as  such.  And  where  no  charity 
is  declared  or  indicated  in  the  will,  the  fact  that  the  legacy  is  appropri- 
ated by  the  unattested  instrument  to  a  public  charity  does  not  give  to  it 
any  greater  legal  effect.     TTtayer  v.  WeUingUm,  763. 

&  Divnnui  ov  Real  Estati  and  Leoacibs  ov  Pibsonal  Estati  hati 
BBBN  Plaobd  upon  Subotantlallt  Samb  Footino  in  Massachusetts, 
as  to  the  extent  of  the  power  to  devise  and  the  formalities  required  in 
the  execution  of  a  testamentary  instrument.  And  both  a  lapsed  devise 
of  real  estate  and  a  lapsed  legacy  of  personal  estate  will  pass  under  a 
general  residuary  clause  in  the  will,  unices  a  dear  intention  to  the  oon* 
trary  is  shown  by  the  wilL    Id. 


tftO 

WTENBSSBB. 

1.  Pabtt  OAinroT  ArtAxm,  CKmaaLrrr  ov  Hn  Owv  Wi 
of  genflnl  repatetiaiL    Okntiead  r,  Wkmted  Btrnt,  280l 

%  WiDDUi  Paxtt'b  Owh  WmncBS  Tmufum  in  respeofc  to  a  pTtiiwIar  tutik 
oontruy  to  wbftt  the  fbnner  bdierw  to  bo  troa^  ho  inij  pfofo  tho  fMt  to 
bo  otherwise  by  other  oompetent  teBtunonx,  no  mBittar  bow  mnoh  tlio 
pertJcalar  oantradiotion  may  tend  to  discredit  tho  wita—  generally.   Id^ 

X  FoBM  OF  QoBgnoNB  TO  BxFKBCT  jsnot  legqlated  by  any  eacoliMiTe  fnrmnlit 
Any  question  is  proper  which  wHl  elicit  their  opinions  as  to  mattons  of 
soienoe  or  skill  #hioh  are  in  controversy,  and  at  the  suns  time  enbide 
their  opinion  as  to  the  effect  of  the  eyidence  in  eetabUshing  oontroTerted 
facts.  But  if  it  requires  the  witness  to  draw  a  ooncfaudon  of  fasl^  it 
should  be  ezdnded.    HutU  t.  Lowell  Oom  Lighi  Co.,  097. 

4  Who  asm  Bkpbbentatitbs— Wmraasia.— In  statute  which  profides 
that  no  person  shall  be  allowed  to  teetify  in  an  action  where  the  advene 
party,  or  the  party  for  whose  immediate  benefit  the  acllon  is  proeeoated 
or  defended,  is  the  repreeentattye  of  a  deceased  person,  whve  the  laoli 
to  be  proved  transpired  before  tiie  death  of  such  deceased  person,  tiie 
word  "representative,"  not  only  indndes  the  ezecntor  or  adninistnter 
of  a  deceased  person,  bat  also  any  one  who  has  snoceedsd  to  the  right  of 
each  deoeased,  whether  by  purohase  or  descant  or  oparation  of  law. 
Dooif  ▼.  DanU,  167. 

See  EvzDBicii^  6, 17. 

WRITS  OF  ASSISTAKGBb 

L  Wxrr  ov  Possission  Ruhs  ohlt  AaAnrar  'Paxtom  to  Sub  in  whlah  it  la 
issaed,  or  against  those  who  have  come  into  possession  vnder  them  ainoe 
the  commencement  of  the  soit.    BruA  v.  FowteTf  883* 

&  Writ  or  PossKssioir  Issued  in  Sttit  to  FoBiOLoeB  MoKioian  will  not 
ran  against  a  person  in  pcsseoiion  of  the  premises  before  and  at  the  time 
of  the  commencement  of  the  suit^  who  is  not  made  a  party  thereto.    ItL 

8.  Wkit  or  AssiSTAKOs  Issuxd  nr  Sun  to  Fobbolosb  Mostbaob  will  not 
Justify  the  officer  to  whose  hands  it  may  come,  in  patting  oat  of  possss- 
sion  of  the  premises  a  person  Who  was  neither  a  party  to  the  soit  nor 
named  in  the  writ;  bat  to  protect  himself  in  an  action  of  trespass  brought 
by  the  party  who  was  pat  oat  of  possession,  he  will  be  reqoired  to  show 
a  decree,  as  well  as  the  writ.    Id, 

L  OffiOBB  TO  wHoan  Bjlkdb  Wbit  ov  AasanAxcm  Coim^  finding  person  in 
poesesBion  who  is  not  named  in  the  writ^  is  thereby  informed  that  the 
Judgment  was  not  against  saoh  person;  snd  in  sach  ease  he  shoald  letorm 
the  writ  with  the  hct  that  sach  person  was  in  pcssaBsion  of  tiie  premiae^ 
and  that  he  was  therefore  onable  to  execate  it^    Id. 

lb  Bmr  Er  QmcsB  would  bi  PBoracm)  ur  Kuuution  ov  Wbit,  vpon 
person  not  amenable  thereto,  the  party  suing  it  oat  and  canaing  it  to  be 
improperty  ezecated  cannot  be  jastified,  nor  can  he  daim  any  lii^ts  or 
Inunonitiea  onder  it^  nor  can  any  person  throogh  him.    Id. 
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